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In TWO PARTS. 


PART I. Contains the Theozy ; wherein the various Ways and 
Methods of Acquiring, Forfeiting, Conveying, Limiting and Seetlin g 


different Forms, Parts, Operations and Effects of all Kinds of Deeds 
and Common Aſſurances, Fines and Recoveries, are fully treated of, 


PART II. (In Two Vorumes) Contains the Pyattice 2 Or, 
PRECEDENTS of Feoffments, Grants, Bargains and Sale, Leaſes, Releaſes, 
Declarations and Limitations of Uſes and Truſts, Marriage Settlements, and 
Private Acts of Parliament, (made for Settling the moſt conſiderable Eſtates 
in Great Britain and Ireland;) Mortgages, Leaſes, Aſſignments, Deeds of 
Charter-party and Copartnerſhip, Bills, Bonds, Releaſes, Letters of Attorney, 
Sc. Deeds for ſecuring Annuities, &c. and of Bank, Eaſt-India, South-Sea 
Stocks, and other Public Funds; and in General all Deeds and Inſtruments 
any Ways requiſite in Mercantile, Maritime and Plantation Affairs. With Ob- 
ſervations and Opinions of the moſt EminznT ConveYANceRs. Selected 
from many Thouſand Manuſcript Precedents. 


COLLECTED BY 


The Whole digeſted in a Method intirely new, avoiding all Repetitions, 
and containing a greater Variety of Uſeful PRECEDENT than all other 
Books upon the ſame Subject now extant. 


By JOHN SALTHOUSE, Gent. 
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Printed by HENRY LinTor, Law-Printer to the King's Moſt Excellent Majeſty, 
for J. Mozrall at the Dove in Bell-Yard, near Lincoln's Inn. 1749. 


all Kinds of Eſtates, as well Real as Perſonal; and alſo the Nature, 
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FTE R having 4 fully in the Title-page indicated to the 
A Purchaſer what he is to expect in theſe. Volumes, there is 
£4, little Need, it is hoped, to beſpeak his Favour, by HA 
of Preface; for if the 2 man) im tre Pieces of Conve yan- 

aily are, publiſhed, moſt of which too 
are merely trifling, find a ready Sale, ſurely. a Mork, like this, 
comprehending the whole. Art, both in Theory and Practice, muſt 
meet with a proportionable Reception, — ſuitable Encourage- 
ment. | 


= 


The Neceſſity there is for all Thoſe who make Conveyancing 
their Buſineſs, to be thoroughly grounded in its Fundamentals ; 
well read in the various Kinds and Tenures of Eſtates, and the 
Opinions, Reſolutions, and Determinations of our Courts, in 
Caſes relating thereto; mtimately acquainted with the ſeveral 
Ways of Practice; nicely skilled in the peculiar Stile and Man- 
ner of Drawing ; and ſufficiently ſtored with the beſt Precedents 
and Forms ; 1s too evident to require inculcating here. From 
whence elſe, but a Want thereof in too many of the Practiſers, 
could ſpring thoſe, almoſt numberleſs Suits, that have from 
Time to Time filled our Courts of Fudicature ; to the great 
Trouble and Detriment of many Purchaſers, and the no ſmall 
Diſgrace of a well-governed State? Since, if any Human Af 


fairs can be ibs pt free from Errors, Uncertainties, and 


Deceit, undoubtedly that of Conveyancing may, and ought to be. 


Such being the End in View, the Editor was unwilling to neg- 
lect the Opportunity, which he flattered himſelf he had, of pu I 
tating t9 Gentlemen the Progreſs to and Attainment thereof : For 
having by him a ver) large Collection, made by the late in- 
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The PREFACE. 
duſtrious and well-known Mr. Wood, during his many Tears 
Practice, of Draughts in all the Branches of Conveyancing, 


ſettled by the ** able Hands, beſides ſeveral other curious, un- 
common, and choice ones, which ſome worthy Gentlemen of the 


Law, the Editor's particufer Friends, have favoured him with, 


. 


there was Nothing more wanting to compleat the Practic Part of 


this Work, but to ſelect out of them ſuch as were proper to be re- 
thjnga, and methodiæ ing and diſpoſing the gohole in 52 nagural 
Fr; which hath gciprdingly been done: And mpreover, gs 
rell for avoiding Repttitions, and unneceſſarily ſevelling this 
Work into too great a Bulk, as alſo for the greater Eaſe in turn» 
ing to, upon any particular Occaſion, the Deeds, &c. have been, 
at it wene,. difſetied ; and their Jeveral component Parts diftri- 
tured under proper Heads. As for the Theoretic Part of + 
(ark, vt cuas compiled boy the late Ar. Salthouſe from 
Boaks-of he beſt Authorzty and Repute in the Lato; and no Care 
or. Pains were" ſpared by him to make the ſame clear, eaſy, and 

I's and may be 05 relied an all the Particulars having 

extracted wn the wery Words of the reſpective Authors, or 
us year-$hereto as conveniently could be. 
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| CHAE I 
Ot Conveyancing in general. 


SECT. I. 
Conveyancing, what. 


ONVEYANCING is the Art of transferring whatſoever is alienable, — of 
in due Form of Law. 4 
The Word Conveyancing is derived from the Latin Convebo, to convey, to 8 
carry or ſend into another Place; and by Analogy ſtands for the making and Defastion 
over or transferring Eſtates, Ec. of the Name. 
Conveyancing is a Noun Subſtantive, Appellative ; and by uſe is become a Technical 


Term for (or the Name of) the Art of Conveying or Transferring Eſtates, Ec. from 
one to another. | 


He who makes it his Buſineſs to draw and peruſe the Writings or Inſtruments by — 


which Eſtates, Sc. are conveyed, is called a Conveyancer. who. 

Conveyancing is an Art, becauſe it is a practical Habit, including (beſides the Theory Convey- 
of the Law relating thereto, the Knowledge of the Facts, and all other requiſite Cir- ancing, an 
cumſtances) a certain Dexterity in making the Deeds or Inſtruments of Conveyance Ant. 
according to Law. | 

It is the Art of transferring whatſoever is alienable ; for to transfer is to grant, ſell, To transfer, 
aſſign or make over; all which Actions, in a legal Senſe, can only be of Things What. 
alienable. 

And the Act or Deed whereby whatſoever is alienable is conveyed, muſt be u due Due Form. 
Form of Law, 4.e. in ſuch Form as the Law requires, as well with Regard to what is 
conveyed, as to the Parties, the Kinds of Deeds, their conſtituent Parts, the Manner 
of executing them, and their Uſes and Effects, E2c. 


SECT: IL 
Nhat Eftates or Things may be conveyed, &. 


As to Eſtates of Inheritance. 


N Eſtate in Fee⸗ſimple is tranſmiſſable in its very Nature, | 
1. To the Succeſſor in Bodies Corporate. In this Caſe the Nature of the Cor- 
poration directs the Rule of Succeſſion. | 
0 2. To the Heir in the Caſe of Perſaus natural, by Deſcent. Of which vide Chap. 2. 
2. poſtea. 
3. Or to any other Perſon, by Alienation. Vide Chap. 2. F. 3. 


Hale's Anal. 
F. 30. 


«. 
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In Eſtate in Fee-tail, as to its incidental Qualities, may be conſidered either, 
1. In Relation to the Hereditary Tranſmiſſion thereof, purſuant to the Rules of 
Deſcents. Vide Chap. 2. F. 2. 
2. Or in Relation to the Alteration thereof; for regularly, by the Stat. of IVetm. 2. 
De Donis Conditionalibns, it cannot be alienated, ſo as to bar the Iſue, Reverſion, or 
Remainder ; but ſee of Fines and Recoveries paſt. : 
As to Eſtates leſs than Inheritance. 
Hale's Anal. Pi States which are leſs than Inheritance, (as by Leaſes for Years, 6c.) except 
$. 31. Tenancy at Will, are transferrable from one to another, unleſs particularly re- 
ſtrained by Condition or by Limitation. 
Hale's Aral. Cuftomary Eftates, or Tenancy by Vrge, or by Copy of Court-Roll, may be 
$. 37+ transferred, 


1. By Hereditary Deſcent. Vide Chap. 2. C. 2. 
2, Or by Surrender. 


Perſonal Eſtates either in Poſſeſſion or Action may be transferred or acquired, 
(1.) By Succeſſion, (2.) Devolution, (3.) Prerogative, (4.) Cuſtom, (g.) Judgment 
and Execution, or (6.) Sale in a Market overt ; of which vide Chap. 3. 


SECT. II 
By whom and to whom Eftates may be conveyed. 


N Eſtate cannot be limited to the Party himſelf, who gives it on a Grant at 
Common Law; but a Man may covenant to ſtand ſeiſed to the Uſe of himſelf 
for Life, Sc. 3 Dauv. 158. 1 Rep. 127. a. 1 Med. 121, 238. 
A Man cannot by the Rule of Law give himſelf an Eſtate in Poſſeſſion or Re- 
mainder, unleſs perhaps in ſome Caſes by Concluſion. 1 Co. 127. a. 3 Dauv. 158. 
If a Man gives to A. for Life, reſerving the Reverſion to himſelf for Life, the Re- 
mainder over to another, it is a void Reſervation of the Reverſion to him. 42 A 
Dubitatur. 3 Danv. 158. | 
So an Eſtate cannot be limited to the Heir of the Donor on a Grant. 1bid. 
If a Man gives to one for Life, the Remainder to the right Heirs of the Donor, 
it is a void Remainder, becauſe he cannot make his right Heir a Purchaſer, without 
departing with the Fee out of himſelf, for the Heir and Anceſtor are Correlatives and 


one Thing in the Eye of the Law. Vid. & 1 Mod. 98, 237. 


So if the Gift be to him in Tail, Remainder to the right Heirs of the Donor. Co. 
Lit. 22. b. | 

A Man cannot leaſe to one for Life, reſerving a Fee-tail to himſelf, he having a 
Fee before. 3 Danv. 158. | 

So if Tenant in Fee levies a Fine to one for Life, reſerving a Tail to himſelf, it is 
no good Tail. 154d. 3 f 

If one leaſes for Life, Remainder to the Heirs Male of his own Body; this is a 
void Remainder, for the Donor cannot make his own right Heir a Purchaſer of an 
Eſtate-tail, without departing with the whole Fee-ſimple out of him. 

But if one makes a Feoffment an Fee to the Uſe of himſelf for Life, and then to 
the Heirs Male of his Body; this is a good Eſtate-tail executed in himſelf, being 
raiſed out of the Eſtate of the Feoffees which the Feoffor departed with. Co. Lit. 22. b. 

So if one covenants to ſtand ſeiſed to the Uſe of his Heirs Male on the Body of 
his ſecond Wife, he takes an Eſtate for Life by Implication, and ſo it is an Eſtate- 
tail executed in himſelf. Mitford's Caſe, 2 Lev. 15. 1 Vent. 372. Raym. 228. 


1 Mod. 98, 122, 159. 3 Keb. 229, &c. 


But if one makes a Leaſe and Releaſe to the Uſe of himſelf for ninety-nine Vears, 


| Remainder to Truſtees for twenty-five Years, Remainder to the Heirs Male of his 


own Body; this Limitation to the Heirs Male of, Sc. is void, there being no Eſtate 
of Freehold limited to ſupport it, and one cannot be implied contrary to the Intent 
of the Conveyance, and this Eſtate takes Effect out of the Seiſin of the Truſtees, and 
is not like Aitford's Caſe, where one covenanted to ſtand ſeiſed to the Uſe of the 

4 Heirs 
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Heirs of his own Body; and even in that Caſe Poel ſaid, if there had been an ex- 


preſs Eſtate (I ſuppoſe he intended for Years) limited to the Covenantor, it would 
have been otherwiſe. Salk. 679. 


If one levies a Fine to the Uſe of his Wife for Life, the Remainder to the Uſe of 
his eldeſt Son, and the Heir Male of his Body, and for Want of ſuch Iſſue, to Uſe 
of his right Heir; this Limitation to Uſe of his right Heir is meerly void, and he hath 
a Reverſion and not a Remainder in him. 1 Leo. 182. 

See more in the 3d Section of the 2d Chapter concerning the Acquiſition of Real Eſtates 
Ly Purchaſe. 


. 


The diferent Ways and Means whereby Properties in Eſtates may be acquired, 
on conveyed in General, 


By Ait of Law. 


HERE is a various Acquiſition of Things by Ad of Law according to their ſeve- Hale's Anal. 
ral Natures, whether they are of Inberitance, Freebolds or Chattels. $. 33. : 


Firſt, As to Eſtates of Inheritance the Titles of Acqueſts therein by Act of Law 
ſeem to be of two Kinds, vis. 

1. Such as are applicable to all Eſtates of Inheritance whether in Tail or in Fe- 
ſimple ; for if in Tail, the Manner of the Limitation directs the Deſcent ; but an Inheri- 
rance in Fee-ſimple is directed by the Rules of Deſcent. * 

2. Or ſuch as are applicable only to the Acqueſt of Eſtates in Fre- ſimple; the Ac- 
quiſition thereof may be (1.) By Preſcription or Cuſtom, (2.) Or by Eſchear. 


Secondly, As to Eſtates of Freebold, the Acqueſt by Act of Law of them is only by 
Entry. 


Thirdly, And as to Chattels Real or Perſonal by Act of Law they may be acquired, Ib. f. 27, 33. 
{1.) By Succeſſion, (2.) By Devolution, (3.) By Prerogative, (4.) By Cuſtom, (5.) By 
Judgment and Execution thereupon, (6.) Or by Sale in a Market overt. 


By Means of the Party. 


Property in Real Eſtates may be acquired or transferred by Means of the Hades Anat. 
Party. 


(1.) By Conveyance, (2.) Or by Forfeitnre. 1 

Note ; Theſe Acqueſts are by Right or Title, there are alſo others by Vong, which 
are, (1.) To a Freehold, as Abatement, Diſſeiſin, Intruſion, Uſurpation; or (2.) To a 
Chattel, as Ejectment of Farm, or Ejectment of Gard. But theſe Acquiſitions by 
Wrong, do not gain a Property tho' they do the Poſſeſſion, Oc. 

And a Property in Perſonal Eſtates may be acquired or transferred by Means of the 


Ib. F. 28. 
Party, three Ways, viz. (I.) By Grant, (2.) By Contract, (3.) And by Maumeut. 1 


By a PMix'd Act. 


A* D Properties in Perſona! Eſtates may be acquired by a M* d AF, partly by 
Act of Law and 2 by Act of the Party. And thus Things in Action, as well 
as in Poſſeſſion, are transferrable two Ways. (I.) By Ad of the Party, with Cuſtom 
Co- operating; thus a Bill of Exchange is Aſſignable. (2.) Or, By Operation of the Law 
concarring with the Act, or Default of the Party; as Forfeitures of ſeveral Kinds, 
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Of the different Ways of Acquiring, oꝛ Conveying 
Real Eſtates in particular, and of clatming Titles 
thereto. | 


SECT. L 
Of the Acquiſition of Real Bftates by Entry, and therein of Occupancy. 


(A) Of Entry in general. 


N Entry is where a Man enters perſonally, or another by his Order, into any 
A Lands, Tenements or Hereditaments to which he has a Title of Entry, and 
takes Poſſeſſion of them. Terms de la Ley, Tit. Entry. 1 Lil. Conv. 131. 

And Property gained by Entry, is where a Man finds a Piece of Land that no other 
poſſeſſes, or has Title unto, and he that ſo finds it Enters; this Entry gaineth a Pro- 
perty. Bac. L. Tradls, p. 126. 

This Law ſeems to be derived from this Text, Terra dedit filiis bominum, which is 
to be underſtood to thoſe that will till and manure it, and ſo make it yield Fruit. bid. 

But this Manner of gaining Lands was in the firſt Days, and is not now of Uſe in 
England, for that by the Conqueſt, all the Lands of this Nation were in the Conguerer's 
Hands, and appropriated unto him; except Religious and Church Lands, and the 
Lands in Kent, which by Compoſition were left to the former Owners, as the Con- 
queror found them; ſo that no Man but the Biſhopricks, Churches, and the Men of 
Kent can at this Day make any greater Title than from the Conqueſt, to any Lands 
in England; and Lands poſſcfled without any ſuch Title, are in the Crow, and not 
in him that firſt enters, as it is by Land left by the Sea; this Land belongs to the 
King, and not to him that has the Lands next adjoining, which was the ancient Sea- 
banks. This is to be underſtood of the Inheritance of Lands, viz. that the Inheritance 
cannot be gained by the firſt Entry. Bac. L. Tracts, p. 126. 

But an Eſtate for another Man's Life by Out-Laws, may at this Day be gotten by 
Entry: As a Man called A. having Land conveyed unto him for the Life of B. dieth 
without making any Eſtate of it, there, whoſoever firſt enters into the Land after the 
Deceaſe of A. getteth the Property in the Land for the Time of the Continuance of the 
Eſtate which was granted to A. for the Life of B. which B. yet liveth, and therefore the 
ſaid Land cannot revert *till B. dies. And to the Heir of A. it cannot go, for that it 
is not any Eſtate of Inheritance, but only an Eſtate for another Man's Life ; which 
is not deſcendable to the Heir, except he be ſpecially named in the Grant, viz. To 
bim and bis Heirs. As for the Executors of A. they cannot have it, for it is not an 
Eſtate Teſtamentary, that it ſhould go to the Executors as Goods and Chattels 
ſhould, ſo as in Truth no Man can entitle himſelf unto thoſe Lands ; and therefore 
the Law preferreth him that firſt enters, and he is called Occupaus, and ſhall hold it 
during the Life of B. but muſt pay the Rent, perform the Conditions, and do no 
Waſte, and he may by Deed aſſign it to whom he pleaſes in his Life-time ; but if he 
dies before he aſſign it over, then it ſhall go again to whomſoever firſt entereth and 
holdeth ; and fo all the Life of B. ſo often as it ſhall happen. id. 126, 127. But 
ſee more concerning Occupancy in the Diviſion (D) poſs. SY 

Likewiſe, if any Man does wrongfully enter into another Man's Poſſeſſion, and put 
the right Owner of the Freehold and Inheritance from it; he thereby gets the Free- 
hold and Inheritance by Diſſeiſin, and may hold it againſt all Men, but him that hath 
Right, and his Hcirs, and is called a Diſſeiſor. Bac. L. Tra#s, p. 121. 

Or if any one dies ſeiſed of Lands, and before his Heir does enter, one that has no 
Right does enter into the Lands, and holds them from the right Heir, he is called an 
Abator, and is lawful Owner againſt all Men but the right Heir. id. 

And if ſuch Perſon, Abator or Diſſeiſor (ſo as the Diſſeiſor has quiet Poſſeſſion five 
Years next after the Diſſeiſin) do continue their Poſſeſſion, and die ſeiſed, and the 
Land deſcend to his Heir, they have gained the Right to the Poſſeſſion of the Land 
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Judgment, and the Aſſiſtance of the Sheriff is only to keep the Peace. 


Ch. 2. G. I. 
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againſt him that hath Right, till he recover it by fit Action real at the Common Law. 
And if it be not ſued for at the Common Law, within ſixty Vears after the Diſſeiſin, 
or Abatement committed, the right Owner has loſt his Right by that Negligence. Bac. 
. Tratts 127. | 
1 And if a Man has divers Children, and the elder, being a Baſtard, does enter. into Where the 
the Land, and enjoyeth it quietly during his Life, and dies thereof ſo ſeiſed, his Heirs of a 
Heirs ſhall hold the Land againſt all the lawful Children, and their Iſſues. id. —— ſhall 
Note, The Titles, Entry, Occupancy, Diſſeiſin, Abatement, Sc. being very extenſive © 
and neceſſary to be known, they are hereafter more particularly treated of. 


(B) Entry congeable. 


P the Conuſee of the Statute ſues an Extent, by which the Lands of the Conuſor Entry, in 

are ſeiſed into the Hands of the King, the Conuſee after a Liberate is ſued, (but What Caſes 
not before) may enter into the Land before the Liberate executed, for this Libe- W 
rate is a ſufficient Warrant for his Entry. 2 Danv. 785. 

After an Extent upon a Statute-Merchant, Staple or Recogniſance returned, the After an Ex- 
Conuſee may enter without any Delivery by the Sheriff, by Force of the Liberate. <0 
2 Inſt. 678. But by 1 Vent. 4r. in an Execution upon a Satute-Merchant there is no , 
need of a Liberate, as there is upon a Statute-Staple, for in Caſe of a Statute-Staple 
the Conuſee can bring no Ejectment before the Liberate. 

A Liberate made to the Sheriff to deliver the Land to 
try in that Caſe is void. 2 Danv. 785. 


If the King ſeiſes certain Lands, upon which an Ouſter le Mayn is ſued to the Ouſter le 
Eſcheator to deliver this Land to the Party again, he may after enter into the Land Mayn. 
before any Execution of the Writ, becauſe there is a Judgment given before that 
the Hands of the King ſhall be removed. 16:9. 

Upon an Elegit, if the Sheriff takes an Inquiſition, though the Sheriff does not de- Elegit 
liver the Land to the Party Plaintiff, yet the Plaintiff may enter preſently after the 


himſelf is void, and an 1 


Inquiſition taken, before the Return thereof to the Courts without any Liberate to 


him directed. bid. 786. 


If a Judgment be reverſed in a Writ of Error againſt the Heir of the Recoveror, Error. 
the Demandant may enter upon him without more, tho' he be in by Deſcent, bur 
he cannot upon the Tertenant without a Scire Facias. 3 Dany. 298, 299. 

If a Man recovers in a real Action, and the Tenant dies before Execution; yet the Recovery. 
Demandant may enter upon the Heir, becauſe the Record binds his Title: So tho? 


it be of Lands in Tail. id. 299. Otherwiſe in a falſe or feint Action. Co. Lit. 


361. b. | 


So if a Man recovers in a real Action tho? there be two, three or four Deſcents be- 


fore his Entry, yet he may enter upon thoſe to. whom deſcended, becauſe the Re- 
covery binds the Blood and diſproves the Title. 3 Danv. 299. 


And if after a Recovery in a real Action, and before Execution, a 
and dies ſeiſed, yet the Recoveror may enter upon his Heir. 16:4. 
If a Man recovers in a Writ of Right of Advowſon, and after, at an Avoidance, a 
Stranger preſents, yet when the Church is void again, the Recoveror may preſent. Vid. 
If there be a Recovery in an Ejectment, the Plaintiff may enter and execute his 


Far. 66, 69. 
He that Recovers may as well enter after the Year as within the Year againſt him, 


upon whom the Recovery was had. 3 Danv. 299. | 

But he cannot enter upon a Stranger to the Recovery after the Year. Did. 

He cannot enter after a Deſcent caſt. bid. and Fitz. Entry Congeable 35. Sed vide fupra. 

In all Cafes where the Writ demands Lands, Rent, or other Thing in certain, 
the Demandant after Judgment may enter, or Diſtrain before any Seiſin delivered to 
him by the Sheriff. Co. Lit. 34. b. 

But in Dower where the Writ demands nothing in certain, the Demandant, after 
Judgment cannot Enter or Diſtrain till Execution ſued, upon which the Sheriff deli- 
vers the third Part in certain. Mid. 2 

So where the Wife of one Tenant in Common demands the third Part of a Moiety, 
ſne cannot, after Judgment, enter till the Sheriff has delivered her the third Part, 
thoꝰ it is thereby reduced to no more Certainty than it was. id. 

If one recovers in an Aſſiſe, or Aſſiſe of Mortdanceſtor, he may enter and execute 
the Judgment without being put in Seiſin by a og of the Jury, Moor 54. pl. 156. 
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Entry within 
View. 


What ſhall be 


but it was ſaid in this Caſe, that if he be again diſſeiſed, he ſhall not have a Rediſſeiſir + 


but a Poft- Diſſeiſin. Ibid. ; 


An Entry ſhall be intended to be a good Execution of a Recovery without a Writ 


of Seiſin. T. Jones 20. | | 
There is a Difference between a Feoffment and an Entry; for a Man may make a 


Feoffment of Lands in another County, and make Livery within the View, altho' he 
might enter peaceably to make Livery. Pollex. 47. But a Man cannot make an Entry 
into the Lands, within the View, where he may actually enter without Fear; for 
it is one Thing to Inveſt, and another to Deveſt. Co. Lit. 252. a. b. 1 — Bog 

If the Diſſei/ee enters into the Land, and continues in it with the Diſſeiſor, and 


faid, an Entry manures it with him, claiming nothing of his firſt Eſtate, yet this is an Entry that 
2 will reduce his firſt Eſtate. 2 Dauv. 790. 


Vide 3 Leon. 
144+ 


And if he enters and takes the Profits as Leſſee at Will of the Diſſeiſor, or in- 
any Manner, this is an Entry, and reduces his Eſtate. bid. 

And if he commands a Stranger to put the Cattle of ſuch Stranger into the Land 
to feed there, this is an Entry in Law into the Land. . 

If A Leafes to B. for Years, the Remainder to C. in Fee, and A. comes upon the 
Land to make Livery, and H. to take it, this ſhall not be ſaid any Entry of B. to 
veſt the actual Poſſeſſion in him *rill Livery made, for then the Remainder would be 
void, which Would be againſt the Intention of the Parties. Co. Lit. 49. b. 

If an Entry is made to a ſpecial Purpoſe, ſuch Entry ſhall be guided by the In- 
tent, and tied up to that ſpecial Purpoſe: As if it is agreed between Diſſeiſor and 


Diſſeiſee, that the Diſſeiſee ſhall Releaſe all his Right to the Diſſeiſor upon the 


Land, and accordingly the Diſſriſee enters into the Land and delivers a Releaſe ; 
there this is a good Releaſe; and the Entry of the Diſſeiſee being for this Purpoſe, 
does not avoid the Diffeiſin. Co. Lit. 49. b. 1 Lil. Cor. 131. 4 

But if the Diſſeiſor makes a Feoffment to the Diſſeiſee and others, there though 
the Diſſeiſee comes to take the Livery, yet when the Livery is made, the Diſſeiſee is 
remitted. Co. Lit. 49. 5. | 

If the Diſſeiſee comes upon the Land and puts his Foot in, but takes no Profits, 
but the Diſſeiſor ouſts him, this _ does not ſettle any Eſtate in him (at the Elec- 
tion of the Diſſeiſee, as it ſeems) for the Diſſeiſee may have an Aſſiſe of the firſt 
Diſſeiſin. 2 Danv. 791. © | 
If I have a Houſe and Land adjoining to a Plot of Land in Queſtion between me 
and another, and I ſtand upon one Piece of the Stone Wall, which is my own Soil, 
and put my Hand through a Walt made of Lime and Laths which ſtands upon the 
Land in Queſtion, and there deliver a Leaſe ſealed to try the Title, this is a good 
Entry, tho' I do not come within the Plot in Queſtion. Jbid. [os 

If a Baſtard Eigne after his Father's Death enters, and invites the Mulier Puiſne to 
ſee the Houſe, Pictures, c. or to dine, hunt, hawk or ſport with him, or the like, 
upon the Land deſcended, and the Mulier comes upon the Land accordingly ; this is 
no Interruption of the Poſſeſſion of the Baſtard, becauſe he came by his Conſent, ſo 
that the coming upon the Land could be no Treſpaſs. Co. Lit. 245. b. 368. 4. 

But if the Afulier of his own Head comes upon the Ground, and cuts down a Tree, 
or digs the Soil, or takes the Profits, theſe are Interruptions; for rather than the 
Baſtard ſhall puniſh_him in an Action of 'Treſpaſs, theſe Acts ſhall amount to an 
Entry in Law. id. 245. b. + A008 | 
So if a Malier puts his Beaſts into the Grounds, or Commands a Stranger to 
put in his Beaſts, theſe Acts without Words amount to an Entry, for Acts without 
Words may make an Entry, but: Words without an Act, vis. Entry on the Land, 
Oe. Vander. oe F 1 0 FFD | 

If the Diſſeiſor requeſts the Diſſeiſee to go to the Cellar, and ſee the Antiquity of, 
Sc. this is no Entry to abate an Aſſiſe brought by the Diſſeiſee. Pl. Com. 93. 

So if the Diſſeiſee ſeeing ſeveral cut Wood upon the Land, goes upon the Land 
and admoniſhes them at their Peril to deſiſt ; this is no Entry to abate his Writ. id. 
1 Bulſt. 9. 2 Brownl. 231, 239. N 88 katie 

Such Entry as will abate a Writ ought to be unto the Thing demanded, and with 
an Intent to have the Thing demanded. 2 Bulſt. 9. 2 Brownl. 231, 235. 

Where the Beaſts of him that had a Right ſtray'd of their own accord into the 
Land, and it was held no Entry, vide 1 Leon. 110. 

If the Office of Keeper of a Park is granted to one, who is thereof diſſeiſed, and 


he brings an Aſſiſe, and, pending this Affiſe, enters into the Park, kills a Stagg, and 
288 4 takes 
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takes a Shoulder of it for his Fee, this is no ſuch Entry as to abate his Writ, for that 
his Entry * not as an Officer ad cuſtodiend, but as a Wrong-doer to kill, Oe. 
1 Bulſt. 4, 8, 9. 

If a Man has Common in J. $.'s Lands, between twenty- fifth March and twenty- 
ninth September, and he brings an Aſſiſe for it, and at Chriſtmas puts in his Beaſts, 
this is no Entry to abate his Writ; for it cannot be intended for the ſame Common. 
2 Brownl. 238. 

If a Tenant for Life levies a Fine with Proclamations, and he in the Remainder 
within five Years after the Death of Tenant for Life directs one to deliver a Declara- 
tion in Ejectment to the Tenant in Poſſeſſion, which is done accordingly, yet this is 
no Entry to avoid the Fine, tho' it was the Declaration which contained the Leaſe 
upon which the Ejectment was brought. 

If a Diſſeiſor leaſes ſeveral Parcels of Land to ſeveral Men for Years, and after the Where an Eu- 
Diſſeiſee enters upon one in the Name of all, this is a good Entry for the whole, be- 4 * 
cauſe there is but one Tenant to the Precipe, who is the Diſſeiſor, who is only Te- Entry er 
nant of the Freehold. 2 Danv. 186. the whole. 

If he Leaſes the ſeveral Parcels for Life, the Entry upon one Leſſee in the Name 
of the whole is good for no more than that Leſſee had in his Poſſeſſion. Co. Lit. 
252. b. 1 And. 28. 4 Leon. 8. . 

But if his Entry was taken away in that one Parcel and not as to the others, then 
he gains no Poſſeſſion in the others, but in that Parcel only. Kelw. 20. 6. 

Leſſee for Years being in a Houſe, let with a Cloſe, the Leſſor enters into the 
Cloſe, and makes Livery; (Leſſee. being in the Houſe) it is void as well for the Cloſe 
as the Houſe; for when a Houſe and Land are demiſed, the Houſe is the Principal, 
and the Land is the Acceſſory, and Poſſeſſion of the Houſe is a good Poſſeſſion of the 
Land; for the Tenant cannot be in Poſſeſſion of every Part of the Land at the ſame. 
Time: But Poſſe ſſion of the Houſe and ſome Part of the Land, is a good Poſſeſſion 
| of the Reſidue. 2 Rep. 31. . Moor pl. 397. 2 Roll. Abr. 4. Co. Lit. 48. . Dyer 
| 18. . Bro. Tit. Feoffment 66. But Moor 11. contr. 

' If a Man be Diſſeiſed of two ſeveral Acres (tho both lie in the ſame Connty) by two 

feveral Perſons, and after enters into one Acre in the Name of both, this is not an. 

| Entry into the other Acre, for the Entry of a Man to continue his Freehold or Inhe- 

ritance muſt enſue his Action for Recovery of the ſame, and each Diſſeiſor is a ſe- 
veral Tenant of the Freehold ; and as he muſt have ſeveral Actions againſt them for 
the Recovery of the Land, fo his Entry muſt be ſeveral, Co. Lit. 252. b. Kelw. 
20. 5. 1 And. 28. 

Where the Poſſeſſion is in no Man, but the Freehold in Law is in the Heir who 
enters, (where the Anceſtor died ſeiſed) there a general Entry into one Part reduces 
all into his Actual Poſſeſſion. Co. Lit. 15. b. 1 Lil. Conv. 131. Sed vide 1 Leon. 
265. | 

But if in this Caſe the Entry be ſpecial, viz. that he enters only into that Part and 

no more, this reduces that Part only into actual Poſſeſſion. Co. Lit, 15. b. 

Where an Entry thall veſt or deveſt an Eſtate, there muſt be ſeveral Entries (if the 
Lands are in the Poſſeſſion of ſeveral Perſons) into the ſeveral Parcels of the Land in the 
feveral Tenants or other Perſons Poſſeſſions. Co. Lit. 15. b. 1 Lil. Conv. 131. 

For if the Lord enters into Parcel generally for a Mortmain, or the Feoffor for a 
Condition broken, or the Diſſeiſee into Parcel, generally ſuch Entry in theſe and the 

| like Caſes ſhall not veſt or deveſt but for that Parcel. But where a Man dies ſeiſed 
of divers Parcels in Poſſeſſion, and the Freehold in Law is caſt upon the Heir, and 
the Poſſeſſion in no Man, there the Entry into Parcel generally (In the Name of 
ell the Lands and Tenements in which he bas a Right to enter, within all the Towns of 
the ſame County) will veſt the actual Poſſeſſion of the whole; but if he enters only into 
that Parcel and no more, (without ſaying in the Name of the whole, ) there it reduces 
that Parcel only into actual Poſſeſſion. Lit. F. 417. Co. Lit. 15. b. 252. b. Hardr. 
400. 1 Lil. Conv. 131, 132. | 

If a Man diſſeiſe me of one Acre at one Time, and after at another Time diſſeiſe 
me of another Acre in the ſame County, in this Caſe my Entry into one of them in 
the Name of both is good, for that one Aſſiſe lay againſt him for both Diſſeiſins. 
Co. Lit. 252. b. 

Otherwiſe if the ſeveral Acres lay in ſeveral Counties, for then there muſt be ſe- 
veral Actions, and conſequently ſeveral Entries. Vid. 
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Anciently, if a Man had leaſed ſeveral-Parcels of Land in a Town, for the Trial 
of the Title in an Ejectment, he ought to have entered into every Part, and then to 
have delivered the Leaſe of all. Vin. 50. Godb. 72. Vide 1 Sid. 223. 

If I enfeoff a Man of one Acre upon Condition, and at another 'Time I enfeoff him 
of another Acre in the ſame County, upon Condition alſo, and both Conditions are 
broken, an Entry into one Acre in the Name of both is not ſufficient, but ſeveral 
Entries muſt be made in reſpect of the ſeveral Conditions. Co. Lit. 252. b. 

But an Entry into Part of the Land in the Name of all the Land, ſubject to one 
Condition, is good, though the Parcels be ſeveral, and in ſeveral Towns. Co. Lit. 252. b. 

If A diſſeiſes B. of Lands in three 'Towns, and levies a Fine with Proclamations 
of the Lands in one Town to C in Fee, and the Diſſeiſee within five Years enters 
into the Lands in the other two Towns only (being in the Poſſeſſion of the Diſſeiſor) 
in the Name of all the Lands in the three Towns; by this the Eſtate of the Conuſee 
in the third Town was not deveſted. 2 Dauv. 787. 

If a Rent deſcends to an Aunt and Niece as Coparceners, and the Aunt has the 
Niece in Ward, (viz. as Guardian in Socage) and takes the Rent to her own Ule, 
and never claims to the Uſe of the Niece, yet this Seiſin of the Aunt ſhall be an 
actual Seiſin for the Niece, for in Law the general Seiſin of one is in both, and here 
is not any expreſs Act thit her Entry was to her own Uſe. 2 Danv. 7192. 

If Lands deſcend to two Coparceners and a Stranger abates, and after one enters 
generally into the Land; this ſhall be an Entry for both, and ſettle the Poſſeſſion in 
both. But if after ſuch Abatement one Coparcener enters into the whole to her own 
Uſe, this ſhall not ſettle any Poſſeſſion in the other, but all the Eſtate ſhall be in 
herſelf by the ſpecial Entry. 2 Danv. 792, 194. 

Where one Parcener after the Death of their Anceſtor enters ſpecially, claiming 
the whole Land and taking the whole Profits, ſhe gains the Moiety of her Siſter by 
Abatement. Co. Lit. 243. b. 373. b. Dalt. 62. 

But where one Parcener is in Poſſeſfion, and the other enters, and claims all ex- 
preſly, this will not diſpoſſeſs her Fellow, for her Poſſeſſion is over all lawful as well 
before ſuch Claim as after, ſo that there is no Poſſeſſion altered by ſuch Claim, and 
one Parcener, Jointenant or Tenant in Common, cannot diſſeiſe his Fellow but by 
an actual Ouſter. 2 Danv. 194. ; | 

When one Parcener enters generally and takes the Profits, this ſhall be accounted 


in Law the Entry of both, and no Deveſting the Moiety of her Siſter. Co. Lit. 243. 


5. 273. b. | | 

— ſo, where the Husband of one of the Parceners enters. Dalt. 62. Moor 59. 
pl. 268. | 

If Lands come to two in Common, and one enters into it generally, this ſhall be 
an Entry for both. 2 Danv. 792. A general Entry by one Tenant in Common, is an 
Entry for all the reſt. Carter 176. For a general Entry ſhall always be taken accord- 
ing to Right, as being under Conſtruction of Law, and therefore ever conſtrued law- 
ful. Moor 868. pl. 1201. 

If a Man deviſed Lands held in Capite by Knights Service to his younger Son, the 
Deviſe was void for a third Part, and the-Deviſee entered generally into the whole, 
the Entry was in Law for the eldeſt alſo. So if the Deviſee after his Entry makes a 
Leaſe for Years of the whole, yet this ſhall not be any ſuch Explanation of his Entry, 
but that his Entry ſhall be ſaid an Entry for both; and ſo if the Deviſee levies a Fine 
of the Whole. 2 Danv. 193. | 

But it is otherwiſe if a Parcener after ſuch general Entry makes a Feoffment of the 
whole with Warranty, for this ſubſequent Act explains the Entry precedent into the 
whole, and by Conſtruction of Law ſhe only was ſeiſed of the Whole. Co. Lit. 374. a. 

If a Man deviſes certain Annuities to his four Sons out of certain Lands, and de- 
viſes further, that if his Heir does not pay the ſaid Annuities, then his ſaid Sons ſhall 
have the Land to them- and the Survivor of them, and after the ſaid Annuities are 
not paid, upon which one of the Sons enters generally ; this ſhall be an Entry for all 
the four Sons, inaſmuch as they are Jointenants. 2 Danv. 793. 

If a Baron enters to the Uſe of his Feme, where the Entry of the Feme is lawful, 
this ſettles the Poſſeſſion in the Feme preſently without any Agreement. 2 Danv. 787. 

And if a Feme enters in the Baron's Name, and he agrees to it afterwards, the En- 
try is good. Cro. Eliz. 72. : 

And if a Man enters to the Uſe of an Infant into Lands where his Entry is lawful, 
this ſettles the Poſſeſſion in him before Agreement by the Infant. 2 Danv. 187. 

4 So 
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So if the Entry be to the Uſe of one of full Age, where his Entry is lawful, this 
veſts the Poſſeſſion in him before Agreement. 2 Danv. 787. 
If a Man enters to the Uſe of one of the Plaintiffs, where his Entry is not lawful, 


this veſts nothing in him before Agreement, becauſe he ſhall be a Diſſeiſor by the 
Abatement. 2 Danv. 788. 


So if a Man enters to the Uſe of an Infant, 
veſts no Poſſeſſion in the Infant. bid. | 


If a Man diſſeiſes me, and I make continual Claim, and after he dies, and 
this deſcends to two Coparceners, upon which I enter, by which the Coparcena- 
ry is defeated, if after one enters claiming to the Uſe of herſelf and Coparce- 
ner, yet —_—_ veſts in the other before Agreement, for their Entry is not lawful, 
2 Danv. 788. 8 

So if a Man enters upon two Jointenants, where his Entry is lawful, by which the 
Jointenancy is defeated, if after one enters to the Uſe of both, yet nothing veſts 
in the other before Agreement. bid. ; 

If two Coparceners have a Right of Action to certain Land, but their Entry is not 
lawful, and the one enters claiming to the Uſe of both, yet nothing veſts in the 
other *till Agreement. 2 Danv. 788. 

If two Jointenants are diſſeiſed, and the Diſſeiſor aliens, and one Jointenant enters 
upon the Alienee to the Uſe of both, this ſettles the Freehold in both. hid. 

If a Man commands F. S. to enter into certain Lands in his Name, if he hath 
Right, otherwiſe not, if he enters accordingly, yet if the Commander hath no 
Right, 1 Eſtate veſts in him by this Entry, becauſe his Command was conditio- 
nal. Mid. 

A Stranger cannot enter upon the Baſtard in the Name of the Mulier without his 
Command, for that the Baſtard may gain the Eſtate, and bar the Mulier. Co. Lit. 
245. 4. . 

. Stranger of his own Head cannot enter in the Name of him that hath Right to 
avoid a Fine. Co. Lit. 245. a. This was grounded upon the Stat. 4 H. J. c. 24. for by 
that Statute a Fine ſhall bind, unleſs avoided by Entry, Claim or Action of him who 
has Right thereto within the five Years. For tho' he has a Right of Entry, which 
naturally by the Common Law might have been reduced into Poſſeſſion by the Entry 


where his Entry is not lawful, this 


of a Stranger in his Name, yet it is not ſo in Caſe of a Claim to avoid a Fine, be- 


cauſe by the Body of the Statute of Fines the Right is bound, unleſs the Party lays 
claim within five Years; ſo that an Election is given to the Party who has Right, 
whether he will be bound or not, which Election a Stranger without his Direction can- 
not make for him. Moor 457. pl. 630. The Agreement of the Diſſeiſee to the Entry 
would not perfect it, ſo as to avoid the Fine. Sed &, if the Agreement had been 
within the five Years, for it did not there appear at what Time the Diſſeiſee agreed. 
Poph. 108. 

Doe in theſe Caſes, if the Mulier agrees to the Entry before the Deſcent, and he 
that has Right enters before the five Years are paſt, the Eſtate both of the Baſtard 
and of the Conuſee ſhall be avoided by ſuch Entry. Co. Lit. 245. a. 

But now by Stat. 4 6 5 Ann. c. 16. F. 16. it is Enacted, that no Claim, or Entry to be 
mage upon Lands, Tenements or Hereditaments, ſhall be of any Force or Effe to avoid any 


Fine levied with Proclamations “ according to the Form of the Statute in that Caſe pro-. Thi 


d 
vided in the Cu f Common Pleas at Weſtminſter, or the Court of Seffions in any of not extend to 


the Counties Palatine, or in the Courts of the Grand Seſſions in Wales, of any Lands, other Fines. 


Tenements or Hereditaments, or ſhall be a ſufficient Entry or Claim, within the Sta- 
Eute 21 Jac. 1. of Limitations, &c. unleſs upon ſuch Entry or Claim, an Afion ſhall 
be commenced within one Tear next after making ſuch Entry or Claim, and proſecuted 
with effect. 


If an Infant makes a Feoffment in Fee, a Stranger of his own Head cannot enter to 
the Uſe of the Infant, for the Eſtate is voidable. O. Lit. 245. a. 


So if a Tenant for Life makes a Feoffment in Fee, a Stranger may en 
feiture in the Name of him in R 
him. bid. | 


If a Copyholder in Borough-Emngliſh ſurrenders to the Uſe of his Will, and having 
three Sons, deviſes to the middle Son in Fee, upon Condition that he ſhall pay to his 
Daughters 20 J. if the Money is not paid, a Stranger without the Command of the 
Eldeſt cannot enter for him, becauſe he has only a Title of Entry. Cro. Fac. 56, 57. 


ter for a For- 
everſion, and thereby the Eſtate ſhall be veſted in 


.adjudged, where the Youngeſt Son, without the Command of the Daughters and 
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— of the Eldeſt (who was Dead), entred, and the Daughters afterwards diſaſ- 
ented. 

What is a If a Man diſſeiſes another to the Uſe of Baron and Feme, and they agree to this, 

good Agree- the Eſtate is in both; but if to the Uſe of a Feme Covert, the Agreement of the 

8 Feme without the Husband will not ſettle the Eſtate in the Feme, becauſe the Agree- 

where the En- ment is void, for her Will is transferred to the Baron: But in this Caſe, the Agree- 

ery is to the ment of the Baron will ſettle the Eſtate in the Feme, though ſhe is no diſſeiſoreſs 

Uſe of ano- thereby, for the whole Will of the Feme is put in the Baron during the Coverture, 

_ and he may agree to the Feoffment made to the Wife. 2 Darnv. 789. 

If the Baron diſſeiſes another to the Uſe of the Feme, this ſhall ſettle the Eſtate in 
the Feme ; for the Baron upon a Diſſeiſin by another by bis Agreement might have 
ſertled the Eſtate in the Feme, and this Diſſeiſin to the Uſe of the Feme is an Agree- 
ment in Law. id. ; * 

If a Baron and Feme enter into Land in the Riglit of the Feme where the Feme oY 
has no Right, the Feme is 'Tenant of the Land thereby. 2 Danv. 789. | 

If a Baron ſeiſed in the Right of the Feme aliens in Fee; and after diſſeiſes the 
Diſcontinuee, claiming his firſt Eſtate, without ſaying any Thing of the Feme, 
this ſhall veſt nothing of the Tenancy in the Feme, becauſe he does not claim by ex- 
preſs Words in the Name of the Feme. bid. 

If a Man enfeoffs Baron and Feme of a Manor, and after the Baron and Feme, 
by colour of this Feoffment, enter into Lands which are not Parcel of the Manor, 
but they thought they were, yet the Feme ſhall gain nothing in the Land by this but 
the whole Eſtate is in the Baron. 2 22 Aſſ. 1. 2 Danv. 190. 

If the Guardian enters, and diſſeiſes a Man claiming the Freehold to the Uſe of the 
Heir, this ſettles the Freehold in the Heir. 2 Danv. 790. 

If a Man leaſes Lands for Years to J. S. and delivers the Deed to J D. to the Uſe 
of J S. and after J. D. enters into the Land to the Uſe of J. S. without Command ment 
of J. . and is ejected, and after J. S. aſſents thereto, he ſhall have an Ejedctiume Firmæ 
upon the ſaid Ejectment. id. 

Of what If a Man is diſſeiſed of Lands whereunto a Common is appendant, the Diſſeiſee 
ings Ad- cannot uſe the Common 'till he enters into the Land to which it is appendant, be- 
neu cauſe it might be a Prejudice to the Tenant of the Soil, for if the Diſſeiſee might do 

out an Entry. its V Qui the Diſſeiſor, which would be a double Charge to the Tenant. Co. Lit. | 

122. b. 4 

But if a Man is Diſſeiſed of a Manor to which there is an Advowſon appendant, | ; 
he may preſent to the Advowſon before he enters into the Manor. 1bid. 4 

In what Caſes Tf a Man ſeiſed in Fee of Land bargains and ſells it by Deed inrolled, and dies, the 


be rage 14 Freehold is in the Bargainee before Entry or Claim, viz. a Freehold in Law. 3 Danv. ; 
without Entry 1 63. 5 
er Claim. So in Caſe of a Deviſe. Mid. 


So where Uſes are raiſed by Covenant upon a good Confideration. Co. Lit. 266. B. 

And ſo upon a Bargain and Sale of Lands for Years, the Pofleſſion is in the Bar- 
gainee before Entry. 1 Danv. 621. 

If the Diſſeiſor dies ſeiſed, and the Lands deſcend to his Son, he has the Freehold 
in Law in him before any Entry. Lit. F. 448. PIT 

If a Fine Sur Connſance de droit come ceo, Sc. or a Fine Sur Conuſance de droit tantum, 
is levied to one, theſe are Feoffments of Record, and the Conuſee has a Freehold in 
2 ( but not the actual Freehold. Cro. Fac. 604.) in him before Entry. Co. Lit. 
266. b. 

Upon an Exchange, the Parties have neither Frechold in Deed or Law before 
Entry. Lid. | 

So upon a Partition, the Freehold is not removed *till Entry. Co. Lit. 266. 

Upon a Livery with View no Freehold veſts before Entry. id. 

If an Eſtate be conveyed to a Feme Covert, it veſts in her preſently before any 
Apreement W by the Husband, ſubject to be deveſted by his Diſſent thereto. 
Co. Lit. 3. a. 356. b. 

If A. diſſeiſes one to the Uſe of B. who knows nothing of it, and B. aſſents there- 
to, in this Caſe A. is Tenant of the Land 'till Agreement, and after B. is Tenant 
thereof. Co. Lit. 180. b. | | 

If there be Tenant in Tail, Remainder in Tail, Sc. and Tenant in Tail in Poſ- 
feſfion leaſes for three Lives, according to the Stat. 32 H. 8. and afterwards dies 
without Iſſue, and he in Remainder before any Entry, levics a Fine, it is goo? 3 , 
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Ch. 2. U 1. 
for by the Death of Tenant in Tail without Iſſue, the Freehold was veſted in him in 
Remainder in Tail. 1 Leon. 268. 

If Leſſee for Years ſurrenders, to which the Leſſor agrees, the Poſſeſſion and Intereſt 
is in the Leſſor without Entry. Hut. 95. 

So if the Leſſee for Years aſſigus, the Aſſignee before Entry, or Waiver of the Poſ- 
ſeſſion by Leſſee, has an actual Eſtate in him. 2 Roll. Abr. 495. 

If Tenant for Life ſurrenders to him in Remainder, this will veſt the Eſtate in 
him before Notice or Agreement thereto, as the Grant of Goods made in the Abſence 
of the Grantee veſts the Property, and a Bond made to Obligee in his Abſence 
creates a Lien before Notice. Salk. 618. 

If Leſſee for Life aliens for Life, the Remainder over, and Remainder enters after By whom and 
the Death of the Leſſee, the firſt Leſſor may enter on him for the Forfeiture ; for by on whom an 
Agreement to the Remainder he agreed to the Whole, and ſo a Party. 3 Danv. 227. I. may be 

If the Leſſor may enter on the Alienee of his Leſſee, or any who is Party to the ug "_—_ 
Forfeiture. Ibid. | g 

So he may enter on the Alienee of the Alienee, or any that has the Land, altho* 
he be not Party to the Forfeiture. 3 Danv. 228. 

If Leſſee for Life gives in Tail, the Remainder in Fee to another, and after- 
wards he in Remainder dies, and afterwards the Donee dies without Iſſue, the Leſſor 
may enter on the Heir of him in Remainder; for by his Entry he agrees to the Diſ- 
inheritance made by the Alienation. id. 

If Tenant for Life gives it in Tail, and the Donee dies, the Leſſor may enter on 
the Donor for the Forfeiture. hid. 

Where a Tenant for Life makes a Feoffment in Fee, a Stranger may enter for a 
Forfeiture in the Name of the Reverſioner, and thereby the Eſtate ſhall be in him. 

Cy. Lit. 245. a. 

If a Leſſee for Life aliens in Fee and dies, he in Remainder or Reverſion may At whatTime 
enter after the Death of the Leſſee. 3 Danv. 228. an Entry may 

If Tenant for Life of an Advowſon in Groſs levies a Fine come ceo, Sc. of it, and be for a For- 
before any Claim made by him in Reverſion, the Church becomes void ; afterwards = 
he in Reverſion ſhall not have Advantage of the Forfeiture as to the preſent Pre- 
ſentation, becauſe before Election made by him in Reverſion, the Eſtate of the 
Leſſee was not defeated nor deſtroyed, which Election ought to be by Claim; and then 
it was a Chattel veſted in the Leſſee before the Election made by him in Reverſion, 
which cannot be defeated afterwards by the Preſentation -of him in Reverſion. Ibid. 

If A. being 'Tenant for Life, leaſes to B. for his Life, and B. dies, and A. re- 
enters; yet the Forfeiture remains, and the firſt Leſſor may enter. Co. Lit. 252. 4. 

If Tenant for Life ſuffers a common Recovery, and Execution is thereupon had, 
yet he in Remainder may enter; for being a Forfeiture, the Suing Execution will not 
prevent him. Hill 32 Eliz. 1 Co. 14, 15. adjudged ; tho? it appeared the Recovery 
was ſuffered before the Statute of 14 Eliz. 

If a Man leaſes two Mills, upon Condition that if the Leſſee leaſes them, or aſ- Entry for the 
ſigns either of them to another, it ſhall be lawful for him to re-enter : If he leaſes Breach of a 
one, the Leſſor may enter into both, for the Condition goes to both. 2 Danv. 121. Condition. 

If A. leaſes a Meſſuage for Years, rendering Rent, with a Condition of Re-entry *: 8 
for Non- payment; and the Leſſee aſſigns his Term in Part to one, and in other Part be. 
to another, and in another Part to another, and retains Part himſelf, and after 4. by 
Fine grants the Reverſion of the Whole: If Rent be in Arrear, afterwards the 
Grantee may enter into all the Meſſuage; for the Leſſee, by Apportionment of the 
Land, cannot deſtroy the Condition, as the Leſſor may by Grant of Part of the Re- 
verſion. Palm. 382. 

If there be two Leſſees for Years, upon Condition that they, nor either of them, 
ſhall not alien without Aſſent of the Leſſor, and they make Partition; and afterwards 
ang ow without Aſſent of the Leſſor; this is a Forfeiture of the Whole. Cre. 

„ 

Where an actual Entry ought to be made to avoid a Condition, c. there the 
Confeſſion of Leaſe, Entry and Ouſter, will not do. 1 Vent. 332. 1 Saund. 319. 

» Sid. 223. 1 Mod. 10. 1 Vent. 42. 3 Keb. 218. 1 Salk. 246. Skin. 424. 
The Succeſſor of a Biſhop for a Breach of a Condition in Time of his Predeceſſor, 2. who may 


11 


or in Time of Vacation, may enter. Moor 52. pl. 152. enter. 
If a Feoffment be made upon Condition to enfeoff a Stranger, and the Feoffee does 
not perform it, the Stranger cannot enter for the Breach of it, becauſe he is a : 


Stranger 
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{ Stranger to the Condition; but in this Caſe the Feoffor himſelf may enter for the 

. Condition broke. 2 Danv. 122. 5 : 

| If the Condition of a Feoffment be to enfeoff J. S. and his Heirs, and he reſuſes, 
the Feoffor may re-enter ; for by the expreſs Intent of the Condition, the Feoffee 
ſhould not have any Benefit, but only an Inſtrument to convey over the Land. Co, 
Lit. 209. a. 1 Leon. 266. 2 Leon. 222. 1 Roll. Abr. 452. pl. 4. 

But if the Condition had been to make a Gift in Tail, or to grant a Rent-Charge 
to F. S. and he refuſed, the Feoffor ſhould not re-enter, becauſe the Feoffor was to 
retain the Land. Co. Lit. 209. a. 1 Leon. 266. 2 Leon. 222. 1 Roll. Abr. 452. 

He in Remainder cannot enter for a Condition broke by the particular Eſtate. 
2 Danv. 122. | 

If the King's Tenant aliens upon Condition, and dies, his Heir in Ward to the 
King for other Land, the King may enter in the Right of the Heir for the Condition 
broke. Ibid. | 

And if ſuch Tenant aliens in Fee upon Condition, and dies, his Heir within Age, 
the King may enter in the Right of the Heir for the Condition broke. id. 

If a Man leaſes for Tears, upon Condition if the Rent be in Arrear, that the Leaſe 
ſhall ceaſe, and after grants over the Reverſion ; and after the Condition is broke, 
the Grantee of the Reverſion may enter into the Land, for the Leaſe is determined 
before Entry, by the Breach of the Condition. id. 

Otherwiſe, if a Leaſe for Life, becauſe a Freehold cannot ceaſe before Entry. 
Co. Lit. 214. . 2 Leon. 134. 1 Roll. Rep. 360. 

If a Man ſeiſed of Lands in Right of his Wife makes a Feoffment in Fee upon 
Condition, and dies; and after the Condition is broke, the Heir of the Husband 
ſhall enter ; for tho* no Right deſcended to him, yet the Title of Entry by Force of 
the Condition, which was created upon the Feoffment, and reſerved to the Feoffor 

and his Heirs, deſcended. 8 Co. 43. b. 44. 4. 

So if a Man makes a Feoffment in Fee of Lands in Borovgh- Engliſh, Ec. the Heir 
at 2 Law ſhall enter. Godb. 3. &, If the younger Son after ſhall enter 
upon him. 8 | ; 

if a Man ſeiſed in Fee makes a Leaſe for Life, rendring Rent, and for Default of 
Payment, a Re- entry, Ec. and aſter dies without Heir, living the Tenant for Life : 
Tho? the Lord by Eſcheat ſhall have the Rent, as incident to the Reverſion, and may 
diſtrain for it, yet he cannot enter, Sc. Lit. . 348. Co. Lit. 215. b. 

A Bailiff, without a particular Authority for that Purpoſe, cannot enter for Non- 
payment of Rent. Hob. 154. 5 Rep. 76. a. 

3. At what If 4. makes a Feoffment of Land to F.S. in Fee, upon Condition that if he pays 
Time. 10 J. to J. &. the firſt of May, 6 Car. that it ſhall be lawful for him to re- enter, and 
after he pays the 10 J before the Day, viz. the firſt of April, and J. & accepts it: 
Tho? this is a good Performance of the Condition, inaſmuch as Payment before the 
Day is Payment at the Day, yet AH. cannot re-enter and reveſt his old Eſtate by 
Force of the Condition till the firſt of May, becauſe the Condition does not give 
| him Power to re-enter till the ſaid Day. 2 Dauv. 121, | 
Where a De- A Rent-Charge is not a perſonal Duty to be demanded of the Perſon, but upon 
mand muſt be the Land, and a Diſtreſs is both a Demand and a Diftreſs ; and the Party may de- 
_ before mand it at any Time. 1 Lil. Conv. 137. 
_ Where a Rent is granted, payable at a certain Day, if it be behind and unpaid, 
the Grantee ſhall diſtrain for it: The Grantee need not demand it at the Day, but 
at any Time after it is due, which will be ſufficient; for the Grantee may demand it 
when he will, to enable him todiſtrain. Co. Lit. 2082. a. 

But where a Penalty or Re-entry is joined to the Thing, you cannot take Advan- 

tage of the Pain or Forfeiture without a Demand at the very Time prefixt. Hob. 207, 


Plowd. no. : 

Where a Feoffment is made reſerving a Rent upon Condition, that if the Rent is 
behind, it ſhall be lawful for the Feoffor and his Heirs to enter. Now, if the Rent be 
behind, the Feoffor or his Heirs may enter and ouſt the Feoffee. Lit. f. 325. Co. 
Lit. 201. B. 202. a. Hob. 20), 331. 5 Co. 56. Dyer 51. | 

If the Words of a Leaſe for Years be, That the Leaſe ſhould be void, yet the Non- 
payment is no Avoidance without a Demand and a Re- entry. 1 Lil. Conv. 137. 


In 


331. Hutt, 13, 23, 42, 114 7 Co. 56. b. 2 Roll. Abr. 42. Moor 883. Dyer 51. 


da i. td. A 4 8 
* J 8 


2 4 * = 
o 
ape 4 8 8 
"7 KIN 144 2 - 1 


1 ö 5 


8 * 
pe 2 


| Entry. 13 

In Caſe of a Demand of Rent, theſe Things are to be obſerved: 

Firf, That tho' the Rent is behind, yet if the Feoffor or his Heirs do not demand Things to be 
it, he ſhall never re- enter; for the Land is the principal Debtor, and the Rent iſſues {ory mn 
out of the Land; and in an Aſſiſe for the Rent the Land ſhall be put in View, and — ing 
if the Land be evicted by a Title Paramount, the Rent is avoided, and after ſuch 
Eviction the Perſon of the Feoffee ſhall not be charged therewith, for the Perſon of 
the Feoffee was only charged with the Rent in Reſpect of the Grant out of the Land. 

Co. Lit. 201. . And in Caſe of an Entry for a Condition broken on the Non-pay- 
ment of Rent, you _ to demand but the laſt Quarter's Rent, and not all the 
Rent due; for a Default of any one Quarter's Rent (upon Demand) gives a Title of 
Entry. 1 Lil. Conv. 137. 

Secondly, 'That the Demand muſt be upon the Land, becauſe the Land is the 
Debtor, and that is the Place of Demand appointed by Law. If the King makes a 
Leaſe for Years, rendring a Rent payable at his Receipt at Veſtminſter, and after the 
King grants the Reverſion to another and his Heirs, the Grantee ſhall demand the 
Rent upon the Land, and not at the King's Receipt at Weſtminſter; for bs the Law 
without expreſs Words does appoint the Leſſee in the King's Caſe to pay it at the 
King's Receipt, ſo in Caſe of a Subject, the Law appoints the Demand to be on the 
Land. If there is a Houſe upon the ſame, the Demand muſt be at the Fore-door 
of the Houſe, that being the moſt notorious Place, and it is no Matter whether any 
Body be there or no; and altho' the Door be open, and the Feoffee in his Hall, or 
other Part of his Houſe, yet the Feoffor need not come any further than the Fore- 
door. Co. Lit. 201. 5. And if the Feoffment was made of a Wood only, the De- 
mand muſt be made at the Gate of the Wood, or at ſome Highway leading through 
the Wood or other moſt notorious Place. And if one Place be as notorious as ano- 
ther, the Feoffor has Election to demand it at which he will; and altho' the Feoffee 
be in ſome other Part of the Wood ready to pay the Rent, yet that ſhall not avail 
him. Et fic de ſimilibus. Co. Lit. 202. 4. 

Thirdly, That if the Feoffor demand it on the Ground at a Place which is not moſt 
notorious, at the Back-door of a Houſe, Ec. and in Pleading the Feoffor alledges a 
Demand of the Rent generally at the Houſe, the Feoffee may traverſe the Demand, 
and upon the Evidence it ſhall be found for him, for that is a void Demand. Co. Lit. 
202. 4. 
 Fourthly, That if the Rent be reſerved to be paid at any Place from the Land, 
yet it is in Law a Rent, and the Feoffor muſt demand it at the Place appointed by 
the Parties, obſerving that which has been ſaid before concerning the moſt notorious 
Place. Co. Lit. 202. 4. 

Fifthly, That all this is to be underſtood when the Feoffee is abſent; for if the 
Feoffee comes to the Feoffor at any Place upon any Part of the Ground at the Day 
of Payment, and offer his Rent, altho' they be not at the moſt notorious Place, nor 
at the laſt inſtant, the Feoffor is bound to receive it, or elſe he ſh.ll not take any 
Advantage of any Demand of the Rent for that Day. O. Lit 202. 4. 

- Sixthly, And that the Place of Demand being now known, it is further to be known 
what Time the Law has appointed for the ſame. This partly appears by what has 
been ſaid, for altho' the laſt Time of Demand of the Rent is loch a convenient Time 
before the Sun-ſetting of the laſt Day of Payment as the Money may be numbered 
and received,_notwithſtanding if the Tender be made to him that is to receive it 
upon any Part of the Land at any Time of the laſt Day of Payment, and he re- 
fuſeth, the Condition is ſaved for that Time, for by the expreſs Reſervation the 
Money is to be paid on the Day indefinitely, and a convenient Time before the Jaſt 
inſtant, is the uttermoſt Time appointed by Law, to the Intent that then both 
Parties ſhould meet together, the one to demand and receive, and the other to pay 
it, ſo as the one ſhould not prevent the other. But if the Parties meet upon any 
Part of the Land whatſoever on the ſame Day, the Tender ſhall ſave the Condition 
for ever for that Time. And if the Reſervation of the Rent be at certain Feaſts, 
with Condition, that if it happen the Rent to be behind by the Space of a Week 
after any Day of Payment, Ec. In this Caſe the Feoffor needs not demand it on the 
Feaſt-Day, but the uttermoſt Time for the Demand is a convenient Time before the 
laſt Day of the Week, unleſs before that the Feoffee meets the Feoffor upon the 
Land and tender the Rent as aforeſaid. And if a Rent be granted payable at a cer- 
tain Day, if it be behind and demanded, that the Grantee ſhall diſtrain for it; in 
this Caſe the Grantee needs not demand it 1 the Day; but if he demand it at any 
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How he who 
enters for a 
Condition 
broken ſhall 


_ A 


Time after, he ſhall diſtrain for it; for the Grantee has Election in this Caſe to de- 
mand it when he will to enable him to diſtrain. O. Lit. 202. a. 

Regularly it is true that he who enters for a Condition broken ſhall be ſeiſed in his 
firſt Eſtate, or of that Eſtate which he had at the Time of the Eſtate made upon 
Condition; but this fails in many Caſes. Cy. Lit. 202. a, 2 Danv. 123. 

Firſt, In Reſpett of Impoſſibility; As if a Man ſeiſed of Lands in the Right of his 
Wife, makes a Feoffment in Fee by Deed indented, upon Condition that the Feoffee 
ſhould demiſe the Land to the Feoffor for his Life, c. the Husband dies, the Condi- 
tion is broken; in this Caſe the Heir of the Husband ſhall enter for the Condition 
broken, but it is impoſſible for him to have the Eſtate that the Feoffor had at the 
Time of making the Condition: For therein he had but an Eſtate in Right of his 
Wife, which by the Coverture was diſſolved, and therefore when the Heir has en- 


| tered for the Condition broken and defeated the Feoffment, his Eſtate vaniſhes, and 


preſently the Eſtate is veſted in the Wife. Co. Lit. 202. a. 

So if a Man ſeiſed of Lands as Heir on the Part of his Mother, makes a Feoffment 
in Fee upon Condition, and dies, the Heir on the Part of the Father, who is Heir 
at Common Law, ſhall enter for the Condition broken, but the Heir of the Part of 
the Mother ſhall enter upon him, and ſhall enjoy the Land. O. Lit. 12. B. 

Secondly, In Reſped of Neceſſity ; As if Ceſtuy * uſe after the Statute of R. 3. and 
before the Statute of 27 H. 8. had made a Feoffment in Fee upon Condition, and af- 
ter had entered for a Condition broken, in this Caſe he had but an Uſe where the 
Feoffment was made, but now he ſhall be ſeiſed of the whole Eſtate of the Land. 
So that as in the former Caſe, the Anceſtor had ſomewhat at the making of the Con- 
dition, and the Heir ſhall have nothing when he has entered for the Condition broken, 
ſo in this Caſe the Feoffor had no Eſtate or Intereſt in the Land at the Time of 
the Condition made, but a bare Uſe; yet after this Entry for the Condition broken 
he ſhall be ſeiſed of the whole Eſtate in the Land, and that alſo for Neceſſity ; for by 


the Feoffment in Fee of Ceſtuy 7 Uſe, the whole Eſtate and Right was veſted out 


of the Feoffees, and therefore of Neceſſity the Feoffor muſt gain the whole Eſtate 
by his Entry for the Condition broken, Co. Lit. 202. a. | 

A Remainder is granted upon Condition; and after the particular Eſtate deter- 
mines, and the Condition is broken, the Grantor ſhall have the Land in Poſſeſſion. 
2 Roll. Rep. 60. 

A Condicion or Limitation annexed to an Eſtate ought to deſtroy the whole Eſtate. 
1 Rep. 86. b. 6 Rep. 40. 5. | 

If an Eſtate for Life be upon Condition, the Remainder over; admitting it a good 
Condition, if he enters for Breach thereof, it ſhall defeat the Remainder, becauſe the 
Livery is defeated, 2 Danv. 123. 

A Gift in Tail, Remainder to the right Heir of the Donee, upon Condition that if 
the Donee or his Heir alien, Oc. this ſhall defeat the Tail only. 2 Danv. 123. 

Leſſee for Life makes a Feoffment upon Condition, and enters for Breach, he ſhall 
be Leſſee for Life, and reduce the Reverſion to the Leſſor. 2 Dauv. 123. 

If Leſſee for Life infeoffs the Reverſioner upon Condition, and enters for Breach 
thereof, he ſhall be Leſſee again, and the Rent due to the Leſſor ſhall be re- 
vived. 2 Danv. 123. * a 

Feoffment of two Acres upon Condition to enter into one; if he enters for Breach 
thereof, it ſhall be but into one. 2 Danv. 123. 

Leſſee for Life and the Reverſioner join in a Feoffment upon Condition, reſerved 
to the Leſſee: If he enters for Breach thereof, this ſhall not defeat the intire Eſtate. 
2 Dany. 123. . 

Deviſe for Life upon Condition, Remainder over, (admitting it a good Condi- 


tion ;) the Entry ſhall defeat the Remainder, tho? it is not created by Livery, and 


the Remainder may be without a particular Eftate by Deviſe, for he ought to be in 
of the ſame Eſtate which he had at the Time of the Deviſe. 2 Danv. 123. 

If a Man leaſes for Life, the Remainder to another in Fee, reſerving a Rent, 
upon Condition that if the Rent be in Arrear, to enter and retain for all the Life of 
the Leſſee : If he enters for the Condition broke, he ſhall defeat the Remainder, and 
ſhall be ſeiſed in Fee. Dubitatur 29 Af. 17. 2 Danv. 124. 

Tenant in ſpecial Tail has Iſſue, his Wife dies, and he makes a Feoffment in Fee 
upon Condition; the Iſſue dies, the Condition is broke, the Feoffor re-enters ; he 
wall be only Tenant in Tail after Poſſibility of Iſſue extinct, though when he made 
the Feoffment he had an Eſtate-Tail. Co. Lit. 202. a. b. 
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If a Man makes a Feoffment in Pee, reſerving Rom, upon Condition if the Rent be 
not paid, to re-enter, and hold till ſatisfied, Sc. The Feoffor by his Re- entry gains 
no Eſtate of Freehold, but only an Intereſt by the Agreement of the Parties to take 
the Profits in Nature of a Diſtreſs. Co. Lit. 202. B. 203. 4. D 001 ts. 
And if a Man makes a Gift in Tail to A. Remainder to A. and his Heirs, upon 

Condition that he ſhall not alien: The Condition is god, as to reſtrain any Diſcon- 
tinuance of the Eſtate-Tail ; but as to the Fee-ſimple, it is void and repugnant; and 
therefore ſome are of Opinion, that this is a good Condition, and that it ſhall defeat 
the Alienation for the Eſtate-Tail only, and leave a Fee-ſimple in the Alienee. Co. 
Lit. 224. 4. | | 2 

By ſpecial Words the Condition may extend to the particular Eſtate or to the Re- 
I neee „ e een 

If the Father ſurrenders Copyhold Lands to the Ufe of the Son in Fee, upon Con- 
dition that he fhall perform certain Covenants, and te Son after Admirtance ſurren- 
ders to the Uſe of A. in Pee, upon Condition that if the Son pays 10 J. the Surrender 
ſhall be void; and the Son pays not the 10/7. nor performs the Covenants, and the 
Father enters, and dies ſeiſed, and it deſcends to the Son; yet A cannot enter upon 
him, for by the Entry of the Father, both the Surrenders were defeated, and the 
Son may confeſs and avoid the Eſtate of 4. Cro: Eliz. 229 y 
A Man being intitled to be Tenant by the Curteſy, makes a Feoffment in Fee on (2.) In reeR 
Condition, and enters for the Condition broke, and then his Wife dies, he ſhall not of Collateral 
be Tenant by the Curteſy ; for tho' the Eſtate given by the Feoffment was conditio- Walities. 
nal, yet his Title to be Tenant by the Curteſy was abſolutely extinct by the Feoff- 
ment. Co. Lit. 30. Nis Hofs del: 7 IS2 07 7001 Fe 

Tenant by Homage Anceſtrel makes a Feoffment'in Fee upon Condition, and en- 
ters for the Condition broke, it ſhall not be holden by Homage Anceſtrel again, for 
the Right of the Preſcription and Privity of Eſtate were interrupted for the Time. 
(Co. Lit. 202. b.) So if a Copyhold Eſcheats, and the Lord makes a Feoffment in 
Fee upon Condition, Sc. Mid. 103. a. 202. b.) For notwithſtanding the Entry 
for the Condition broke the Seigniory is extinct, for that was excluſively extinct by 
the Feoffment. Co. Lit. 30. b. | Dei ia 101. 1 

If a Tenant for Life makes a Feoffment in Fee upon Condition, and enters for the 
Condition broke, he ſnall be Tenant for Life again, but ſubject to the Forfeiture; for 
though the Eſtate is reduced, yet the Forfeiture is not purged, Co. Lit. 202. b. 
252. a. 9 

If the Conuſee of a Statute, Cc. or he that has Lands 'till ſuch a Sum levied, ſur- 
renders to the Reverſioner upon Condition; and after enters for the Condition broke; 
he ſhall not hold over aſter the Extent incutred, or ſuck Time as the Money might 
have been levied. 4 Co. 82. 5. FF mo M ori) on 117 

If a Leſſee for Life or Years, upon Condition to have a Fee, if, c. grants 
his Eſtate upon Condition, and after enters for the Condition broke, and performs 
the firſt Condition; perhaps the Fee will accrue, for the Poſſibility was not abſolute- 
ly 8 and when he enters for the Condition broken, he is in of his old Eſtate. 

ep. 75. 0. | 99 RPA ud 425009 31 ! SOS 

If the Baron be infeoffed in Fee, upon Condition for the Nonpayment of a certain What Things 

Rent to re-enter, and after the Baron dies; and after the Condition is broke, and the 21! bc avoid- 


| for the Condi- 
be endowed, for her Title is defeated by the Entry for the Condition broke, 2 Danv. ten hooks... 
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Where an Eſtate for Years, raiſed out bf the Lands of Inheritance, is in Truſtees, Where Truſ- 
who were never in Poſſeſſion, but ſuffered the Ceftuy gue tr1ft to receive the Profits © . — 
during his Life, and the Adminiftrator of Cæſtuy que truſt (who had no Right to enter) but ſuffered a 
enters and keeps Poſſeſſion; and the Heirs at Law have prevailed with the ſurviving Ceſtuy que 
Truſtee to aſſign over to a Perſon in Truſt for them, the Term of Years upon Truſt, Truſt to take 
that the Aſſignee ſhall perform ſuch Truſts as the ſame Term is ſubje& to: Now a = 8 0 
Bargain and Sale of the Term to the Aſſignee of the Term, (a) wil! not paſs the — 
Eſtate, unleſs the ſame is ſealed upon the Land, and to that Purpoſe, if the Grantor over this 
cannot be upon the Land, to deliver the Deed hjmſelf, then he muſt Sign and — Term. 
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(but not deliver) the Deed of Aſſignment (a), and then make a Letter, of Attorney 
of the ſame Date, to ſome Perſon to enter upon the Land and take Poſſeſſion for 
him, and then being in Poſſeſſion the Attorney to deliver the Deed upon the Ground, 
as the Act and Deed of the Grantor. |, _ . py 
The Manner of the Entry and taking of Poſſe ſſion, and excuting of the Deed, muſt 
be as followeth; If there are ſeveral Houſes and ſeveral Lands in the Poſſeſſion of ſe- 
veral Tenants or Perſons, you muſt make your Entry at every Houſe, and ſay theſe 
Words, I do here Enter and take Poſſeſſion of this Houſe, aud the Land therewith uſed, 
to the Uſe of A. B. If, there is Land let without the Houſe, then You muſt enter 
in at the Gate of the Cloſe, and make your Entry in the Manner aforeſaid ; and to 
this Entry you muſt have two, three or more, Witneſſes, and leave a Man upon the 
Ground, to keep the Poſſeſſion for you, till you are gone; and when you have done 
the ſame, and left a Man; upon the Ground to keep Poſſeſſion for you, at every one 
of the Houſes, or Parcels of Land (if in the Poſſeſſion of the ſeveral Perſons) but the 
laſt Houſe or Parcel of Land that you go to; and when at the laſt Houſe, or Parcel 
of Land, when you have made your Entry, you muſt (viz. the Attorney) ſay, That 
by Virtue of the Letter of Attorney (See the Form in the ſecond Part) made to me ſor 
that Purpoſe, I deliver this Writing (you then. ſtanding upon the Ground) as. the 
Att and Deed of the Grantor ;. and then you muſt make a Memorandum on the 
back of the Deed, that (ſuch a Day) by Virtue of a Warrant of Attorney to you 
made and directed, bearing Date, c. You did enter into, Sc. (put in the Words of 
the Authority given in the Letter of Attorney) and let the Witneſſes ſet their Names 
thereto, as Witneſſes; when this is done, go to every one of the Places, where you 
left the ſeveral Perſons to keep the Poſſeſſion, and take them away with you; you 
muſt take care they do not ſtir off from the Ground *till you fetch them off, 1 Lit. 
Cony. 136. See Winch 50. in the Middle of the Folio at the Word, Nota. 28 


(C) Forcible Eutry and Detainer. 


Forcible Entry is, when one or more Perſons furniſhed with unuſual Weapons, 

do violently enter 'the Houſe or Land of another, or do uſe violent and threat- 
ning Words to the Terror of another, and by that Means gain the Poſſeſſion ; or if 
one or more do enter peaceably, and then forcibly put another out of his Poſſeſſion, 
Sc. Wood's Inft. B. 3. c. 3. 

A Forcible Detainer is, where one or more have enter'd peaceably, and detain the 
Poſſeſſion with Force, with Arms, or with an unuſual number of People, or with 
Threatnings to defend it, Sc. Wood's Inſt. B. 3. c. 3. 

This was no Crime at Common Law where one had a Title, and Entry was law- 
ful. But now this is made an Offence by Statutes; For, 

By Stat. 5 Rich. 2. c. J. None ſhall enter into Lands or Tenements, but where Entry is 
given by Law, and in a peaceable Manner, upon Pain of Impriſoument and Ranſom at the 
Kings Will, © | = Alt | 

| - bk was no Remedy but upon a general Inquiry in the Quarter-Seſſions, or by 
IndiQnient or Action. Therefore, | | 

By Stat. 15 Rich. 2. c. 2. When a Forcible Entry is made into Lands, Benefices or 
Offices of the Church, one or more Fuſtices of the Peace, taking ſufficient Power; and going 
to the Place ſo kept by Force, aud finding any that bold ſuch Places forcibly, may commit 
the Offender to the next Gaol, there to remain convict by the Record of the Fuſtice, &c. 
till be hath made Nine and Raxſom to the King. And all People of the County ſball be 
 efſiſting to'the Fuſtice, to arreft- ſuch Offender, upon Pain of Fine and Impriſonment. 

The ſame Juſtice may aſſeſs the Fine for this Offence. 

But neither af theſe Statutes extended to thoſe that enter'd peaceably and detained - 

with Force, nor gave any Remedy, if the Parties, who made the Entry with Force, 
__— "79 | T95 | re- 
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(a) Sce the Manner of indorſing the Deed in Part II. Tit. Indorſements. But where a Deed was delivered 
off from the Land, as an Eſcrow to a Stranger, commanding him to enter upon the Land and there deliver it 
as his Deed ; it was moved that this was void; for that when it is delivered as an Eſcrow, and afterwards de- 
livered upon the Land as the Deed of the Diſſeiſee, that has Relation to the Time of delivering it as an Eſcrow, 
at which Time he had but a Right-to the Lands, not having entred ; but, per Anderſon C. J. It is a good 
Leaſe for it is not his Deed till the ſecond Delivery. Cro. Eliz. 446, 447. | | 4 
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real Actions, and therefore he who had the Freehold was one to whom the Law had 
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removed before the coming of the Juſtices ; nor did they give the Juſtices any Power 
to reſtore the Party ejected ; nor ordained any Penalty againſt the Sheriff, if he did 
not obey the Precepts of the Juſtices, in the Execution of the ſaid Statutes. Where- 
fore | 

By Stat. 8 H. 6. c. 9. Upon Complaint made to the Fuſtices, or one of them, of a Forcible 
Entry or Detainer, by the Party grieved, they or one of them ſhall canſe the Statute of the 
15 Rich. 2. ch. 2. to be duly executed at the Coſts of the Party grieved. | 

And when, Complaint is made of any ſuch Entry or Detainer to any Fuſtice or Fuſtices, 
He or They, by Warrant or Precept, ſhall command the Sheriff, to ſummons a ſufficient 
Fury to enquire of the Force committed; and upon Force found, the Juſtice or Fuſtices ſhall 
cauſe the Lands, &c. to be re-ſeiſed, and ſhall put the Party diſſeiſed in Poſſeſſion, in 
the Abſence as well as Preſence of the Party offending. 

The Juſtices are to reſtore the Poſſeſſion, and not to inquire into the Title of ei- 
ther of the Parties. 


Provided that this Statute ſhall not endamage any, where They dy their Anceſtors bade 
continued their Poſſeſſions of the ſame for three Tears. 


But if the Diſſeiſee within the three Years makes lawful Claim, this is an Interrup- 
tion of his Poſſeſſion. 

By Stat. 31 Eliz. ch. 11. There ſhall be no Reſtitution upon an Inditment of Forcible 
Entry or Forcible Detainer, where the Defendant bath been in quiet Poſſeſſion for. three 
whole Tears together next before the Day of ſuch Iudictment ſo found, and bis Aſtate there- 
in not ended; which the Party indicted may alledge for Stay of Reſtitution ; and Reſtitu- 
tion is to ſtay, till that be tried, if the other will traverſe the ſame, &c. 5 

By Stat. 21 Jac. 1. ch. 15. Upon Forcible Entry or Detainer, a Fuſtice, &c. bath 
Power, upon Judictment found, to give Reſtitution of Poſſeſſion to Tenants for Tears, by 
Elegit, Statute Merchant or Staple, Tenant by Copy of Court-Roll, as well as to thoſe 
that Claim Freebold er Inberitance. 

So that now a compleat Remedy is given againſt thoſe who enter with Force, and 
continue the Poſſeſſion peaceably; againſt thoſe who enter peaceably, and detain or 


hold out with Force, and againſt thoſe who both enter by Force, and detain by 
Force. 


- 


wy (D) Of Occupancy. 


O is a Title by the firſt Entry, where a Tenant for the Term of another's Occupancy _ 
| Life dies whilſt he for whoſe Life the Leaſe is made is living. what. 


And he who ſo enters is called an Occupant, becauſe his Title is by his firſt Occu- Occupant 
pation. | | | who. 
And after ſuch Entry he is then Tenant pur auter vic, and ſhall be puniſhed for 
Waſte as ſuch, and be ſubject to the Payment of the Rent reſerved, and he ſhall 
hold the Land during the Life of Ceſtuy que vie. Co. Lit. 41. . | 

The Law of Occupancy is founded upon the Law of Nature, tiz. Qu Terra Upon what 
manens vacua Occupanti conceditur. So as upon the firſt coming of Inhabitants into a = jw" % 
new Country, he that firſt enters upon ſuch Part of it, and manures it gains the Pro- 
perty (as is now uſed in Cornwall, &c. by the Laws of the Stannaries) ſo that it is 
the actual Poſſeſſion and Manurance of the Land, which was the firſt Cauſe of Occu- 
pancy, and conſequently is only to be gained by actual Entry. Paſch. 18 Car. 2. 
B. R. Geary v. Bearcroft, 1 Sid. 347. 


And the true Ground of Occupancy is, that anciently all Trials of Titles were by / 


a ſpecial Regard. The ancient Law for many Reſpects did not allow Leaſes for 
above forty Years, *till 21 H. 8. c. 15. And another Thing was, there was Reaſon 

too that not only he who had right Paramount might know how to try his Action, 

but that the Lord might know how to avow for his Services (which were conſidcrable 
Things formerly) he ought to know who was his Tenant, and therefore the Law pro- 
vided that there ſhould be a Perſon on whom he ſhould avow. Per Bridgman C. J. 

in the laſt mentioned Caſe. Cart. 65. | | 

Occupancy is only for Neceſſity and to avoid a greater Miſchief (per Brown J. Cart. What it is to 

Go.) It is only to ſupply a Freehold (per Holt C. J. 1 Salk. 189.) for ſhould the ſupply. 
Freehold continue in Abeyance, no Action could be brought during all that Time, be 

it ever ſo long, nor Trial had by him who _— Right to recover the Freehold and In- 
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The Subjet 
and Object of 
the Occupant. 


Of what Eſtate 
there may be 
an Occupant. 
Curteſy. 
Dower. 
Leaſe. 


Aſſignment. 


Copyhold. 


heritance. Per Tjrrel J. Cart. 6t. Copyhold Eſtate is in the Lord, and the Tenant 
has only an Eſtate at Will, Ld. Raym. Rep. 1000. | | 

The Subject and Object of the Occupant are only ſuch Things as are capable of Oc- 
cupancy, and not the Freehold at all, into which he neither does nor can enter ; bur 
the Law caſts the Freehold immediately on him who made himſelf Occupant of the 
Land or other real Thing whereof he is Occupant, that there may be a Tenant to the 
Præcipe. Per Vanghan C. J. Hill. 19 & 20 Car. 2. Holden v. Smallbrooke, Vaigh. 195. 

If Tenant by the Curteſy, or Tenant in Dower grant over their Eſtate and the 
Grantee dies during the Life of Ceſtuy que vie, there ſhall'be an Occupant rho? the 
Eſtate be created by the Law. Co. Lit. 41. b. contra. 2 Roll. Rep. 123. 

If Leſſee for Life leaſes to the Leſſor in Reverſion in Fee, and to the Heirs of his 
Body for the Life of the Leſſee, and after the Leſſor dies living the Leſſee, the Heir 
of the Body ſhall be a ſpecial Occupant, for this was not any Surrender. 18 E. 3. 
44- 6. Vin. Abr. Tit. Occupant, (A) pl. 2. 

If Tenant for Life Surrenders to the Remainder in Tail, who dies during the 
Life of the Leſſee, there ſhall not be any Occupancy, for by the Surrender the 
Eſtates were conjoined. Contra 42 E. 3. 10. Vin. Abr. Tit. Occupant, (A) pl. 3. 

If Remainder in Fee enters, and be an Occupant, he ſhall be ſaid an Occupant 
during the Life of Cæſtuy que Vie. 42 E. 3. 10. Vin. Abr. Tit. Occupant, (A) F<. 4. 

If a Man leaſes to two for their Lives, & dintins eorum viventi, and after the 
Leſſees make Partition, and then one dies, yet there ſhall not be any Occupancy of 
his Eftate ; but the Leſſor may enter; for the Words (Et diutius corum viventt) are 
void, not being more than the Law ſays, and by the Partition the Jointure is ſe- 
vered. 30 Af]. 8. adjudged. Vin. Abr. Tit. Occupant, (A) pl. 5. Same Caſe cited 
4 Rep. 73. b. Borough's Caſe. | 

On a Leaſe to I. &. to hold to bim and his Affgns for his own Life, and for the Life 
of A. and B. the Queſtion was, whether his Eſtate was determined, becauſe one 
cannot have a greater Eſtate of Freehold than his own Life. Bur the Court held 
clearly, that it is a good Limitation, and he has an Eſtate for all their three Lives, 
for tho* he himſelf cannot have an Eſtate but for his own Life, yet he may have it 
to grant to another, and the Habendum for their three Lives is a good Limitation, 
and by his Death the Eſtate is not determined, but Occupanti conceditur. Paſch. 
32 Eliz. B. R. Utty Dale's alias Uvedale's Caſe. Cro. Eliz. 182. 

There ſhall be no Occupant of an Eſtate of Tenant by the Curteſy or Dower which 
are Eſtates created by Law. Cyo. EI. 58. | 

Tenant pur auter Vie makes a Leaſe for Years to commence from his Death, a 
Stranger enters, tho* the Stranger is Occupant of the Freehold, yet the Leſſee for 
Years ſhall enter upon him, and the Leaſe ſhall bind the Occupant. 1 Lev. 202, 203. 

So if Tenant pur anter vie leaſes for Years, in Truſt for himſelf for Life, and after 
in Truſt for his Wife for her Life, and the Leſſee for Years actually enters, but per- 
mirs the Baron to enjoy it, who dies, and then the Feme enters, the Feme ſhall be 
Occupant, and not the Leſſee for Years. 1 Lev. 202. 

The Father had an Eſtate for his own and his two Sons Lives; he aſſigns it to 
Truſtees to the Uſe of himſelf for Life, Remainder to his Wife for Life, (if his two 
Sons live ſo long) Remainder to the Uſe of one of the Sons and his Heirs. The 
Queſtion was, whether after the Wife's Death it ſhall reſult to the Father or the ſurvi- 
ving Truſtee ſhall have it, or the Heir ſhall be ſpecial Occupant. And Bridgman C. J. 
ſaid when the Father had an Eſtate for three Lives, and he conveyed the Land after 
to the Uſe of himſelf for Life, and to his Wife for Life during the Lives of his Sons, 
Sc. why ſhould not all go out of the Father, as in Chadlie's Caſe. Trin. 17 Car. 2. 
C. B. Tinker v. Lidcott, Cart. 465. 

No Occupancy ſhall be of Copybold, without ſpecial Cuſtom. Smartle v. Penballam, 
Mich. 2 Ann. B. R. 6 Mod. 68. 1 Salk. 188. Wy 
If Copyhold Tenant pur anter vie dies, there ſhall be no Occupant, but the Lord 
ſhall enter. 1 Salk. 188. Ld. Raym. Rep. 1000. ſame Caſe. Noy 47. Salter v. Butler. 

A Feme, Tenant for Life of a Copyhold, the Reverſion being granted over to B. 


for Life, Remainder to C. for Life cum acciderit poſt mortem ſurſumredditionem vel fo- 


risfaturam of the Feme, and after the Baron ſurrenders to the Uſe of B. for his Life, 
to whom the Lord grants it for his Life, and ſo he is admitted Tenant, and after 
dies. In this Caſe C. ſhall not have it; becauſe his Eſtate is not to commence *rill 


after the Death, Surrender or Forfeiture of the Feme, and the Feme here is alive, 


and has not made any Surrender or Forfeiture, and the Feme has Right to it by Plaint 
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in Nature of Cui in vita; but the Lord in this Caſe may retain it in his proper Hands '\ 
or | Diſpoſition during the Life of the Baron, as an Occupant. Roll. Abr. 150, 
151. Vin. Abr. Tit. Occupant, (C). | 

If Tenant by the Curteſy grants his Eſtate to another and his Heirs, and the Gran- Curteſy. 
tee dies, his Heir ſhall be a ſpecial Occupant of this Eſtate. Viz. Alr. Tit. Occupant, (F). 

The Cuſtom of a Manor was, that every cuſtomary Copyhold of that Manor might 
be granted to three Perſons, Habendum to them ſucceſſive, ſicut nominatur, & non 
aliter. A Surrender was made to J. S. and his Aſſigns for his own Life, and the 
Lives of two others. Powe/ J. ſeemed to incline that if J S. had become a Bankrupt, 
and the Eſtate aſſigned, and the Aſſignee had died, living the Copyholder, the Lord 
ſhould immediately have the Land; and Pois J. thought that upon the Death of the 
Copy holder the Eſtate of the Aſſignee would determine, tho? the Ceftuy que vie's were 
living. But it was agreed, that if the Grant had been to J. S. for the Lives of 
B. C. and D. and I. S. had died, the Lord ſhould have the Land again, tho' againſt 
his own Limitation, becauſe there can be no Occupant of a Copyhold Eſtate without 
a ſpecial Cuſtom ; and this would be no Miſchief, the Failure being on the Side of 
the Grantee only. 6 Mod. 63, 68. 

There cannot be any Occupant of any Thing which lies in Grant, and which can- Things in 
not paſs without Deed, becauſe every Occupant ought to claim by a Que Eſtate, and Grant: 
aver the Life of Ceſtuy que vie. Co. Lit. 41. . 

The only Means the Law gives to one to gain an Eſtate by Occupancy is by 
Entry, but there can't be an Entry in an Advowſon, Rent, or any other Thing that 
lies in rant. Vangh. 187. Bridgman 94. 

But a ſpecial' Occupant may be of a Rent; as if a Rent be granted to another and 
his Heirs for the Life of J. S. his Heir after his Death ſhall have this Rent as ſpe- 
cial Occupant. In ſuch Caſe the Heir takes not by Deſcent but as Heir Nominatim, 
and by Limitation only. Vin. Abr. Tit. Occnpant, (D). 

And if an Annuity be granted to another and his Heirs for the Life of I. &. if the 
Grantee dies during the Life of J. S. his Heir ſhall have the Annuity. Vn. Abr. 
Tit. Occupant, (0). : 

There ſhall not be any Occupant againſt the King; becauſe Nullum tempus occurrit Againſt whom 
Regi, and therefore no Man ſhall gain of the King by Priority of Entry. Co. Lit. 41. b. there ſhall not 

Neither ſhall there be any Occupancy of an Eſtate which a Man has by Letters be an Occu- 
Patent of the King. 2 Roll. Rep. 123. | * 

If Tenant pur auter vie makes a Leaſe for Years and dies, the Leſſee for Years being in Who ſhall be 
Poſſeſſion ſhall be the Occupant, and his Leaſe is extinct. Vin. Abr. Tit. Occupant, (Ig) pl. 1. an Occupant. 

And if he makes a Leaſe for Years, Remarnder for Years, and '"['enant for Years 
enters, and then the Tenant pur auter vie dies, here the "Tenant for Years ſhall be 
an Occupant, and yet his Term for Years is not drown'd by reaſon of the Meſne 
Remainder for Years; for in ſome Caſes a Term for Years and a Freehold may well 
ſtand together in one and the ſame Perſon. 2 Bulf. 12. 

And if Leſſee pur auter vie leaſes at Will to a Feme Covert ; Leſſee pur auter vie 
dies, her Baron ſhall be Occupant. Sid. 347. 

Leſſee at Will ſhall be Occupant. 2 Roll. Rep. 123. Cro. 2 554. 

If a Man leaſes for Years, and after by Covin, to the Intent to extinguiſh the 
Leafe, make a Leaſe to an ancient Man pur anter vie, who dies, it ſeems the Leſſee 
for Years ſhall be Occupant. But it ſeems by reaſon of the Covin, that his Leaſe for 
1 Years ſhall be ſaid to be in Eſſe againſt the Leſſee. Vin. Abr. Tit. Occupant, CE) pl. 2. 

1 If Leſſee pur auter vie leaſes for Years, and Leſſee for Years makes a Leaſe at 
Will, and Fw Leſſee pur anter vie dies, the Leſſee at Will being in Poſſeſſion ſhall 
be Occupant, and not the Leſſee for Years ; but he ſhall have it in nature of a Re- 
verſion, and ſo the Leaſe for Years is not extinct. Vin. Abr. Tit. Occupant, (E) pl. 3. 

And the Leſſee at Will needs not make Claim; for he has the Occupation of the 

5 Land; and this differs from the Caſes where a Man comes caſually to the Land, 

1 or hawks there; for they are not any Occupancies. 2 Roll. Rep. 123. 

J The Freehold by Operation of Law is caſt upon him; but this he ſhall hold and 
enjoy ſubject unto the Leaſe for Years; becauſe he cannot have and enjoy this Eſtate 
of Freehold but in the ſame Manner as the Tenant pur auter vie held and enjoyed the 
ſame, and he held the ſame Subject to the Leaſe for Years; but if there had been no 

. Leaſe at Will made, then by the Eſtate of Occupancy falling upon the Termor for 

f Years, the Freehold is preſently in him by Operation of Law; and ſo by this the 

: Term for Years is drowned, extinct and gone. 2 Bulſt. 12. ; 
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If a Leſſee for Life leaſes to another, and to the Heirs of his Body for Life of the 
firſt Leſſee; in this Caſe the Heir of his Body ſhall be Occupant after his Death. 
Vin. Abr. Tit. Occupant, (G). | a 121 

And if a Man leaſes Land to another and his Executors for Life of J. S. and Ceſtuy 
zue vie dies, the Executors ſhall be a ſpecial Occupant, tho' it be a Freehold. Vn. 
Abr. Tir. Occupant, (G). 3 5 

And if a Man grants a Rent to another, his Executors and Aſſigns, for the Life of 
6 S. and after the Grantee dies, making an Executor, but no Aſſignee, the Executor 

all not be a ſpecial Occupant, becauſe it is a Freehold, which cannot deſcend to the 
Executor. Vin. Abr. Tit. Occupant, (G). | 7 ed 1 

And if a Grantee pur auter vie of a Rent-Charge, deviſes it, the Deviſee ſhall have 
it during the auter vie. Per Gandy and Fenner. Sed contra per Popham. Noy 47. 

What Actions An Occupant ſhall be puniſhed for Waſte, becauſe he has the Eſtate of the Leſſee 
will lie a- for Life; for the Stat. of Glouceſter, c. 5. gave an Action of Waſte againſt him who 
gainſt an Oc- holds in any Manner for Term of Lite or for Years; and an; Occupant holds for 
Ow Term of Life. 6 Cv. Rep. 37. b. Co. Lit. 44. b. 9 e e 
What an Oc- If he in Reverſion enters after the Occupant, and brings an Action againſt him, 
cupant ſhould the Occupant ought to plead the Leaſe to Cuy que vie, whoſe Eſtate he has; but for 
plead. a Rent or an Eſtate that lies in Grant, none can plead a-Qze Eſtate, but ought to in- 
title himſelf by the Grant. Bridgm. 94. \ | 
Relief in In Chancery, Tupborne v. Gilbie, 5 Car, 1. the Caſe was thus: A. conveyed Lands 
Equity in to /. R. and . S. and their Aſſigns, to the Uſe, of them, their Heirs and Aſſigns, 
_—_ of Oe. during the Lives of the ſaid A. and M. his Wife, and the longer Liver of them; 

* Proviſo if A. pay to B. (who after died inteſtate) 120 J. in Feb. 1628. then the 
Eſtate to be void, and A. to re-enter; the 120 J. was not paid, fo as the Eſtate be- 
came forfeited. C. having paid divers Debts for B. the ſaid V. R. and S. were 
ordered to convey their Intereſt to C which they did; C. died, leaving D. her Exe- 
cutor, who was ſettled in the Eſtate by Order of the Court ; but there being no De- 
cree in the Cauſe, D. exhibited his Bill to have the Eſtate confirmed to him by De- 
cree. The Court, with Advice of the Judges, and View of Precedents, whereby in 
ſome ſpecial Caſes the Court has ordered the Poſſeſſion againſt an Occupant, did de- 
clare, that tho' in Caſe of an Occupant upon a general Truſt, this Court was doubt- 
ful how to decree any _ upon a Matter of Equity in Oppoſition to a Ground or 
Rule of Law; yet this Caſe differing from a general 'Truſt upon an Eſtate granted 
pur auter vie, as the ſame is a Conditional Eſtate pur auter vie, granted as a Security 
or Pledge for a Debt, which not being paid, the Eſtate by Forfeiture. becomes Aſſets 
in the Plaintiff's Hands to pay the Debts of B. the Court decreed the Lands abſo- 
lutely to D. and his Aſſigns, during the Continuance of the ſaid Eſtate, for Satiſ- 
faction of B.'s Debts, and the Tenants to attorn, Niſi cauſa; and none was ſhewn. 
I Chan. Rep. 39, 40. |; wal, 

And in Throgmorton v. Wagſfiaff, 8 Car. 1. A. being indebted, B. became Surety for 
him. A. died, B. brought a Bill againſt As Widow, ſuggeſting that ſhe had ſuffi- 
cient of her Husband's Eſtate to diſcharge the Debts, and prayed to have Leaſes pur 
auter vies, whereof A. the Teſtator was Fife at the Time of his Death, and on which 
the Widow entered as an Occupant, to be Aſſets in Equity. But the Court, in Reſpect 
the Plaintiff did not get a Caſe made of this Point by ſuch a Time, diſcharged the 
Defendant of any further Demands from the Plaintiff. 1 Char. Rep. 59. 

In Price v. Evans, 27 Car. 2. a Title under an Occupant ſet forth by the Plaintiff 
was demurred to and allowed ; becauſe this Court will not countenance nor give any 
Relief thereto. 2 Chan. Rep. 112. — 

And in Ragget v. Clark, Paſ. 36 Car. 2. A. ſeiſed of a Parcel of Land for his own 
Life, and the Lives of B. and C. prevailed with R. to be bound with him for a Sum 
of Money; and that R. might raiſe Money for the Diſcharge of the ſaid Debt, he 
permitted R. to enter into the ſaid Lands, and take the Profits thereof for twa Ycars, 
the ſaid Lands being about 12 J. per Arn. Value; and the ſaid Lands being fo in .4.'s 
Poſſeſſion, A. died, and made E. his Wife his Executrix. E. brought a Bill to have 
an Account of the Profits, and that the Poſſeſſion of the Land ſhould be delivered 
up to her; R. by Plea ſet forth his Title as Occupant, and it was allowed, and the 
Bill diſmiſſed. 2 Vent. 364. And it was ſaid for the Defendant in this Cauſe, that it 
was not proved, that there was any Deficiency of Aſſets; but if it had, yet this Oc- 
cupancy happening before the Statute of Frauds and. Perjuries, the Eſtate was no 
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wiſe ſubjected to the Payment of Debts; and of that Opinion was the Lord Keeper, 
and therefore diſmiſſed the Bill. S. C. 1 Vern. 234. | 
To prevent Occupancy, it is adviſable at the Making a Grant, to add theſe How to pre- 
Words, To have and to bold to him and his Heirs, during the Life of C gue vie; vent Occu- 
for then it is deſcendible to the Heir; or elſe the Tenant or Grantee (it he has the e 
Eſtate without the Word Heirs) may aſſign the Eſtate over to divers Men and their 
Heirs, in Truſt for him and his Heirs during the Life of Cæſtuy que vic. 1 Inft: 41. b. 
388. a. Wood's Inft. 216. a 
Thus far concerning Occupancy according to the Common Law and Decrees in How far this 
Equity ; but this Title is much abridged by the Statute of Frauds and Perjuries, Title Occu- 
(29 Car. 2. c. 3. J. 12.) and the Statute to amend the Law concerning common Re- fu — 
coveries, and to explain and amend the Statute of Frauds and Perjuries, ſo far as the — 2 
ſame relates to Eſtates pur auter vie, (14 Geo. 2. c. 20. f. 9.) For by the Statute of 
Frauds and Perjuries it is (inter alia) enacted, That any Eſtate pur anter vie ſhall be 
deviſable by a Will in Writing, ſigned by the Party fo deviſing the ſame, or by ſome 
other Perſon in his Preſence, and by his expreſs Directions arreſted and ſubſcribed in 
the Preſence of the Deviſor by three or more Witneſſes; and if no ſuch Deviſe thereof 
be made, the ſame ſhall be chargeable in the Hands of the Heir, if it ſhall come to 
him by reaſon of a ſpecial Occupancy, as Aﬀets by Deſcent, as in Caſe of Lands in 
Fee-ſimple ; and in Caſe there be no ſpecial Occupant thereof, it ſhall go to the Exe- 
cutors or Adminiſtrators of the Party that had the Eſtate thereof by Virtue of the 
Grant, and ſhall be Aſſets in their Hands. 
And ſince this Statute, it has been held, That a Title under an Occupant of a 
Life, for the Lives of B. and C. is good, for the Statute did not take away all Oc- 
cupancy, but transferred it to Executors, and the Occupant by his Entry on the Land 
is Executor de ſon tort ; becauſe the Statute made it Aſſets. Per Holt, C. J. Mich. 
2 NM. & M. B. R. Bradburn v. Kennerdale, Carth. 166. 
And it has been adjudged, that an Heir, Executor, Oc. ſhall be charged on this 
Statute with the Payment of Debts only, and not Legacies, except deviſed particu— 
larly out of the Eſtate; and an Eſtate pur auler vie of an Inteſtate was not diſtri- 
butable. Mich. 8 V. 3. B. R. 2 Salk. 464. 
The Statute of Frauds does not extend to make Eſtates pur anter vie in Copy hold 
Lands Aſſets or deviſable. 2 Ld. Raym. Rep. 998. 
But the ſaid Statute of 14 Geo. 2. recites, That Donbts have ariſen, where no Deviſe 
bas been made of ſuch Eſtates, to whom the Surplus, after the Delts of ſuch deceaſed Owncrs 
are fully ſatisfied, ſhall belong; and enacts, that ſuch Eſtates pur auter zue, in Caſe 
there be no ſpecial Occupant thereof, of which no Deviſe ſhall have been made, ac- 
cording to the ſaid Act, for Prevention of Frauds and Perjuries, or ſo much thereof 
as ſhall not have been fo deviſed, ſhall go, be applicd and diltributcd in the ſame 
Manner as the perſonal Eſtate of the Teſtator or Inteſtate. | 


SRD EX | ; 
Df acquiring real Eſtates by Deſcent. 


(A) Of Deſcents in general. 


ESCENTS, comes from the Latin Word Deſcendere, id eſt, ex loco ſuperiore in Deſcent, its 
inferiorem movere ; and in a legal Underſtanding it is when Land, Sc. after the Derivation 
Death of the Anceſtor is caſt by Courſe of Law upon the Heir. Co. Lit. 237. a. and Significa- 
This is the nobleſt and worthieſt Means whereby Lands are derived from one to ©” 
another, becauſe it is wrought and veſted by the Act of Law, and Right of Blood, Heir, who. 
unto the worthieſt and next of the Blood and Kindred of the Anceſtor; and therefore 
it has not in the Common Law altogether the ſame Signification that it has in the 
Civil Law, for the Civilians call him, Heredem, qui ex teftamento ſuccedit in univerſum 
Jus teſtatoris. But by the Common Law he is only Heir which ſucceeds by Right of 
Blood. And this agrees well with the Etymology of the Word Heir, to whom the 
Lands deſcend, for Heres dicitur ab herendo, quia qui heres eſt hæret, hoc eſt, proximns 


eſt ſanguine illi cujus eſt Heres. So as he who is Heres, ſanguinis eft heres, & herus 
bereditatis, Co. Lit. 237. a. b. 
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1. Males be- 
ſore Females. 


Males before 


Proximity of 


All poſſible hereditary Succeſſions may be diſtinguiſhed into theſe three Kinds, vix. 
either 

Firſt, In the Deſcending Line, as from Father to Son or Daughter, Nephew or Niece, 
j. e. Grandſon or Grandaughter. Or, 

Secondly, In the Collateral Line, as from Brother to Brother or Siſter, and ſo to 
Brothers and Siſters Children. Or, 

Thirdly, In an Aſcending Line, either direct, as from Son to Father or Grandfather, 
(which is not admitted by the Law of Eng/and) or in the Tranſverſal Line, as to the 
Uncle or Aunt, Great Uncle or Great Aunt, Sc. And becauſe this Line is again di- 
vided into the Line of the Father, or the Line of the Mother, this tranſverſe aſcend- 
ing Succeſſion is either in the Line of the Father, Grandfather, Sc. on the Blood of 
the Father; or in the Line of the Mother, Grandmother, Sc. on the Blood of the 
Mother; the former are called Agnati, the latter Cagnati. Hale's Hiſt. 233. 

All which will be beſt underſtood by peruſing the Scale of Degrees of Parentage 
and Conſanguinity facing this Page. x 


(B) By the Common Law. 


General Rules concerning Deſcents, or bereditary Succeſſions of Lands in Fre- ſimple, with 
Examples, Reaſons, Exceptions, Obſervations, &c. 


Rule 1. 


In Delcents, the Law p2efers the wo2thieſt of Blood, 


Example 1. 


In Deſcents immediate, the Male is preferred before the Female, viz. The Son be- 
fore the Daughter, the Brother before the Siſter, and the Uncle before the Aunt. 


Example 2. 


In Deſcents immediate, the Deſcendants from Males are preferred before thoſe from 
Females; and hence it is, that the Daughter of the Eldeſt Son (in Deſcents from the 
Father) is preferred before the Son of the Younger Son; the Daughter of the Eldeſt 
Brother, or Uncle, before the Son of the Younger ; and the Uncle, nay, the Great 
Uncle or Grandfather's Brother, before the Uncle of the Mother's Side. Hale's Hiſt. 


235. 
Rule 2. 


The nert of Blood is p2eferred befoze the moze remote, tho' equally oz 
moze wozthy. Hale's Hiſt. 235. 


Example 1. 


The Siſter of the whole Blood, before the Brother of the half Blood. Hale's Hiſt. 
236. a 
Reaſon. 
She is more ſtrictly joined to the Brother of the whole Blood (viz. by Father and 
Mother) than the half Brother, tho' otherwiſe he is the more worthy. 


Example 2. 
The Son or Daughter, before the Brother or Siſter, and they before the Uncle. 


Reaſon. 
The Son or Daughter is nearer than the Brother, and the Brother or Siſter than 
the Uncle. 
Exception. 


Let the Father or Grandfather, or Mother or Grandmother, in a direct aſcending 
Line ſhall not immediately ſucceed the Son or Grandchild : But the Father's Brothers 
(or Siſters) ſhall be preferred before the Father; and the Grandfather's Brother (or 
Siſters) before the Grandfather: Altho' the Father is nearer of Blood to the Son than 
the Uncle, or the Brother ; for the Brother is of the Blood of the Brother, becauſe 
both derived from the ſame Parent, the common Fountain of both their Blood : And 
therefore the Father is preferred in the Adminiſtration of Goods before the Son's 
Brother of the whole Blood, and a Remainder limited proximo de ſanguine of the Son 
ſhall veſt in the Father before the Uncle. 


+ Rule 
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A Calendar, containing the De- 
grees of Conſanguinity. 


Cos nati. 


Tritavia. 


6. 
Tritavus. Great Grand Father's 
Great Grand Father. 


Great Grand Father's 


Great Grand Mother. 


— 


| rs a 


5. 

Atpatrui. Brothers of Great Grand 
. Father's Grand Father. 

Atamitz. Siſters of Great Grand 


Atavus. 


Atavia. 


5. 

Great Grand Father's 
Grand Father. 

Great Grand Father's 
Grand Mother. 


—_— 


5. 

Atavunculi. SBrothers of Great 
Grand Father's Grand Mother. 
Atmaterterz. Siſters of Great 
Grand Father's Grand Mother. 


| Father's Grand Father. 


4. 

Abpatrui. Brothers of Grand Fa- 
ther's Grand Father. 
Abamitæ. Siſters of. Grand Fa. 
ther's Grand Father. 


Abavus. 
Abavia. 


4. 

Grand Father's Grand 
Father. 

Grand Father's Grand 
Mother. 


Father's Grand Mother. 
Abamaterteræ. Siſters of Gran 


3 
Aba vunculi. Brothers of — 
Father's Grand Mother. 


Ao 
Propatrui. Brothers of Great Grand 


3. 


3. 
Proavunculi. Brothers of Great 


: Father. Proavus. Great Grand Father. Grand Mother. 
Proamitz. Siſters of Great Grand | Proavia, Great Grand Mother. | Promaterteræ. Siſters of Great 
Father. Grand Mother. 
2, 2. 2. 
Patrui Magni. Brothers of Grand Avunculi Magni. Brothers of Grand 
| Pather. Avus. Grand Father. Mother. 
Amitæ Magnz. Siſters of Grand Avia. Grand Mother. Materterz Magnz. Siſters of Grand 
| 5 Father. Mother. 
1. 1. I. 
Patrui. Brothers J. the Father. Pater. Father. Avunculi. Brothers of the Mother. 
Amitz. Siſters of the Father. Mater. Mother. 


Materterz. Siſters of the Mother. 


Fratres Conſanguinei. Half Bro- 
thers on the Father's Side. 
Sorores Conſanguineæ. Half Siſter s 
on the Father's Side. 


Linea reQa aſcendens. 
The right Line aſcending. 


Pꝛopoſitus. 


Fratres Uterini. Half Brothers on 
the Mother's Side. 

Sorores Uterinæ. Half Siſters on 
the Mother's Side. 


Linea rea diſcendens. 
The right Line diſcending. 


bo 
Filii, Sons. 
Filiæ. Daughters. 


Total. 


Neptes. Grand Daughters. 


3. 
4 | Pronepotes. Great Grand Sons. 


” | 8 
4 | Nepotes. Grand Sons. | L | 
Proneptes. Great Grand Daughters. | 


4. 
5 | Abnepotes. Grand Child's Grand Sons. 
Abneptes. Grand Child's Grand Daughters. 


5. F 
| TS | Atnepotes. Great Grand Child's Grand Sons. 
3 E Atneptes. Great Grand Child's Grand Daughters. 


6. 
Trinepotes. Great Grand Child's Great Grand Sons. = 
Trineptes. Great Grand Child's Great Grand Daughters, TN 


To face Page 22 in the Theory of Conveyancing, Patt J. 
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Rule 3. 


No Bꝛother no2 Siſter of the half Blood ſhall inherit to his Bꝛother 0} 
Siſter, but as a Child to his Parents, Bac. L. Tracts 128. 


Example 1. | 


If a Man have two Wives, and by either Wife a Son, the Eldeſt Son over-living 
his Father, is to be preferred. Bac. L. Tracts 128. "A 


Example 2. 


But if the Elder Son enters and dies without a Child, the Brother ſhall not be his 


Heir, but the Uncle of the Eldeſt Brother or Siſter of the whole Blood. Bac. L. 
Trafts 128. 


Reaſon. 
Becauſe the Younger is only of the half Blood to their Elder Brother. Bac. L. 
Trafts 128. 
Example 3. 


Yet if the Elder Brother dies, or has not entered in the Life of the Father, either 
by ſuch Entry or Conveyance, then the Younger Brother ſhall inherit the Father's 


Land, altho' he be a Child by the ſecond Wife, before any Daughter by the firſt. 
Bac. L. Tracts 128. 


Rule 4. 
The Eldeſt Son, oz B2other 02 Uncle, excludes the Pounger, and ſhall Prioricy of 
ſolely inherit, Hale's Hiſt. 238. Bac. L. Tracts 128. 1 of 


Example 1. 


If there be three Brethren, and the Middle Brother purchaſes Lands in Fee-ſimple, 
and dies without Iſſue, the Elder Brother ſhall have the Land by Deſcent and not the 
Younger, Sc. Lit. F. 5. 
Example 2. 
Alſo if there be three Brethren, and the Voungeſt Brother purchaſes Lands in Fee- 


ſimple, and dies without Iſſue, the Eldeſt Brother ſhall have the Land by Deſcent, 
and not the Middle. Lit. F. 5. 


Reaſon. 
For the Eldeſt is the moſt worthy of Blood, Lit. F. 5. 


Rule 5. 
When Females inherit, thoſe of an equal Degree of Nearneſs ſhall inherit Equality of 
all together, as Parceners, Bac. L. Tracts 128. | Females. 
| Reaſon. 
The Law makes them but one Heir to the Anceſtor. Bac. L. Trafs 128. 
Example 1. ; 
All the Daughters, whether by the ſame or divers Venters, do inherit together to 
the ſame Father. Hale's Hiſt. 238. 
| Reaſon. 
Whether they be of the ſame or divers Venters, they are of the whole Blood to 
their Father. 
Example 2. 
All the Siſters by the ſame Venter do inherit to the Brother. Hale's Hiſt. 238. 


Reaſon. 


Thoſe of the ſame Venter are of the whole Blood to the Brother, but thoſe of 
another Venter are only of the half Blood. 


Exception to this Rule. 


But by a ſpecial Cuſtom, Deſcents to the Females may be otherwiſe, Hale's Hiſt. 
238. See Of Deſcents by Cuſtom, poſt. | 


Rule 


24 


Deſcent. Part I. 


Rule 6. 


Right by Re- All Deſcendants from ſuch a Perſon as might have been Heir to another, 


hold the ſame Right by Rep2eſentation as that common Root from whence 
they are derived, Hale's Hiſt. 236, 237. | | 


Reaſon. 
For they are in the ſame Right of Worthineſs and Proximity of Blood, as their 
Root that might have been Heir was if he had been living. Hale's Hiſt. 237. 


Example 1. 
The Son or Grandchild (whether Son or Daughter) of the Eldeſt Son, ſucceeds 
before the Younger Son. Hale's Hiſt. 237. 


Example 2. 
The Son or Grandchild of the Eldeſt Brother, before the Youngeſt Brother. 
Hale's Hiſt. 237. 
| I. Obſervation. 


And fo thro? all the Degrees of Succeſſion by the Right of Repreſentation, the 
Right of Proximity is transferred from the Root to the Branches, and gives them 
the ſame Preference as the next and worthieſt of Blood. Hale's Hiſt. 237. 


2. Obſervation. | 
This Right transferred by Repreſentation is infinite and unlimited in the Degrees 


of thoſe that deſcend from the Repreſented ; for the Son, Grandſon, Great Grandſon, 


The Root of 
the Deſcent. 


and ſo in infinitum enjoy the ſame Privilege of Repreſentation as thoſe from whom 
they derive their Pedigree have, whether in Deſcents lineal or tranſverſal. Hale's 


Hift. 237. 
Example 3. 
The Great Grandchild of the Eldeſt Brother (Son or Daughter) ſhall be preferred 
before the Younger Brother. Hale's Hiſt. 237. 


Reaſon. 
Tho? the Female be leſs worthy than the Male, yet ſhe ſtands in Right of Repre- 
ſentation of the Eldeſt Brother, who was more worthy than the Younger. 


Example 4. 
If a Man have two Daughters, and the Elder dies in the Father's Life, leaving fix 
Daughters, and then the Father dies; the Younger Daughter ſhall have an equal 
Share with the fix Daughters. Hale's Hiſt. 238. 


Reaſon. 
Becauſe they ſtand in Repreſentation and Stead of their Mother, who could have 
had but a Moiety. Hale's Hiſt. 238. 


Rule ». 


The laſt actual Seiſin in any Anceſfoz, makes him, as it were, the Root of 
ou Oetrent equally to many Intents as if he had been a Purchaſer. Hale's 

iſt. 238. g 

Obſervation. , 

Therefore he that cannot derive his Succeſſion from him that was laſt actually 
ſeiſed, tho* he might have derived it from ſome precedent Anceſtor, ſhall not inherir, 
Hale's Hiſt. 238. 

Example 1. 

And hence it is, that where Lands deſcend to the Eldeſt Son from the Father, and 
the Son enters and dies without Iſſue, his-Siſter of the whole Blood ſhall inherit as 
Heir to the Brother, and not the Younger Son of the half Blood. Hale's Hiſt. 238. 


Reaſon. 


Becauſe he cannot be Heir to the Brother of the half Blood. Hale's Hiſt. 238. 
4 | Example 
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Ch. 2. H. . Deſcent. 


Example 2. 
If the Eldeſt Son had ſurvived the Father, and died before Entry, the Youngeſt 
Son ſhould inherit as Heir to the Father, and not the Siſter. Hale's Hiſt. 238, 239. 


Reaſon. 
Becauſe he is Heir to the Father that was laſt actually ſeiſed. Hale's Hiſt. 239. 


Example 3. 


And hence it is, that tho' the Uncle is preferred before the Father in Deſcents from 
the Son; yet if the Uncle enter after the Death of the Son, and die without Ifſue, the 
Father ſhall inherit to the Uncle. Hale's Hiſt. 239. 


Reaſon. 
Qua ſeiſma facit ſtipitem. . 
| Rule 8. 


And whoſoever derives a Title to any Land, muſt be of the Blood to Him The Blood of 


that firſt purchaſed it. Hale's Hiſt. 239. 


Example 1. 


Therefore if a Son purchaſes Lands and dies without Iſſue, it ſhall deſcend to the 


Heirs of the Part of the Father; and if he has none, then to the Heirs of the Part of 
the Mother. Hale's Hiſt. 239. 
Reaſon. 


For tho' the Son has both the Blood of the Father and of the Mother in him, yet 
he is of the whole Blood of the Mother, and the Conſanguinity of the Mother are 
Conſangninei cognati of the Son. Hale's Hiſt. 239. 


Example 2. 


If Lands deſcend to the Son from his Father or Mother, they ſhall go to that Side 
only from which they came. Bac. L. Tracts 129. 


Example 3. | 
But if the Father purchaſes Lands, and they deſcend to the Son, who dies without 


Iſſue, and without any Heir of the Part of the Father, it ſhall not deſcend in the Line 
of the Mother, but Eſcheat. Hale's Hiſt: 239. ; 


Reaſon. 


For tho' the Conſauguinei of the Mother, are the Conſanguinei of the Son, yet they 
are not of the Conſanguinity to the Father, who was the Purchaſer. Hale's Hiſt. 239. 


Example 


Vet if there be none of the Blood of the Grandfather, it may reſort to the Line of 
the Grandmother. Hale's Hiſt. 239, 240. 


Reaſon. 


Becauſe her Conſanguinei are as well of the Blood of the Father, as the Mother's 
Conſanguinity is of the Blood of the Son. Hale's Hiſt. 240. 


Example 5. 

If the Grandfather purchaſed Lands, which deſcended to the Father, and from him 
to the Son; if the Son entered and died without Iſſue, his Father's Brothers or Siſters, 
or their Deſcendants ; or, for want of them, his Great Grandfather's Brothers or 
Siſters, or their Deſcendants ; or, for want of them, any of the Conſanguinity of 
the Great Grandfather, or Brothers or Siſters of the Great Grandmother, or their 
Deſcendants, may inherit. Hale's Hiſt. 240. 


Reaſon. 


For the Conſanguinity of the Great Grandmother is the Conſanguinity of the 


Grandfather. Hale's Hiſt. 240, 
H Obſervation, 


the firlt Pur- 
chaſer, 
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aſcending. 


I” _ ts. Sn th... * - n _ - * 


Ol ſervation. 

But none of the Line of the Mother or Grandmother, viz. the Grandfather's 
Wife, ſhall inherit; for they are not of the Blood of the firſt Purchaſer. : Hale*s Hiſt. 
240. 

Note 1. 

The ſame Rule e converſo holds in Purchaſes in the Line of the Mather or Grand- 
mother, they ſhall always keep in the ſame Line that the firſt Purchaſer ſettled them 
in, Hale's Hiſt. 240. Vide Example 2. of this Rule. 


Note 2. 

But it is not neceſſary, that he who inherits be always Heir to the Purchaſer ; it is 
ſufficient if he be of his Blood, and Heir to him that was laſt ſeiſed ; for if the Father 
purchaſes Lands which deſcended to the Son, who dies without Ifſue, they ſhall ne- 
ver deſcend to the Heir of the Part of the Son's Mother; but if the Son's Grandmo- 


ther has a Brother, and the Son's great Grandmother has a Brother, and there are no 


other Kindred, they ſhall deſcend to the Grandmother's Brother; and yet if the Fa- 
ther had died without Iſſue, his Grandmother's Brother ſhould have been preferred 
before his Mother's Brother, becauſe the former was Heir of the Part of his Father, 
tho* a Female, and the latter was only Heir of the Part of his Mother. But where 
the Son is once ſeiſed, and dies without Ifſue, his Grandmother's Brother is to him 
Heir of the Part of his Father, and being nearer than his Great Grandmorher's Bro- 
ther is preferred in the Deſcent. But this is always intended ſo long as the Line of 
Deſcent is not broken, for if the Son alien theſe Lands, and then repurchaſe them 
again in Fee, now the Rules of Deſcents are to be obſerved, as if he were the origi- 
nal Purchaſer, and as if it had been in the Line of the Father or Mother. Hale's Hiſt, 
240, 241. 5 
Rule 9. 

In all Succeſſions, in the Line deſcending, tranſverſal oz aſcending, the 
Line that is firſt derived from the Male Root has always the Pꝛefkerence. 
Hale's Hiſt. 241. | 
Example in the deſcending Line. 

A. has Iſſue two Sons B. and C B. has Iſſue a Son and a Daughter D. and E. 
D. the Son has Iſſue a Daughter E And E. the Daughter has Iſſue a Son G. Nei- 
ther C. nor any of his Deſcendants ſhall inherit ſo long as there are any Deſcendants 
from D. and E. and neither E. the Daughter, nor any of her Deſcendants ſhall inhe- 
rit ſo long as there are any Deſcendants from D. the Son, whether they be Male or 
Female. Hale's Hiſt. 241, 242. 


2aly, In the Collateral Line. 


So in Deſcents collateral as Brothers and Siſters, the ſame Inſtances as before ap- 
plied thereto, evidence the ſame Concluſions. Hale's Hiſt. 242. 


Particular Rules of tranſverſal aſcending Succeſſions. 
Rule 1. 
1A a Son purchaſes Lands in Fee⸗ſimple, and dies without Iſſue, thoſe of 


the Male Line aſcending oſque infinicum ſhall be p2eferred in the Deſcent, ac: 
coding to their Pꝛoximity of Degree to the Son. Hale's Hiſt. 242. 


Example 1. | 
The Father's Brothers and Siſters and their Deſcendants, ſhall be preferred before 
the Brothers of the Grandfather and their Deſcendants. Hale's Hiſt. 242. 


| Example 2. 
If the Father has no Brothers nor Siſters, the Grandfather's Brothers and their De- 


ſcendants ſhall be preferred, Hale's Hiſt. 242. 


Example 3. - 
For want of Grandfather's Brothers, his Siſters and their Deſcendants, ſhall be pre- 


ferred before the Brothers of the Great Grandfather, Hale's Hiſt. 242. 
2 Ob- 
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| Obſervation. 
por altho' the Father or Grandfather cannot immediately inherit to the Son, yet the 
Direction of the Deſcent to the collateral aſcending Line, is as much as if the Father 
or Grandfather had been by Law inheritable ; and therefore, as in Caſe the Father 
had been inheritable, and ſhould have inherited to the Son before the Grandfather, and 
the Grandfather before the Great Grandfather, and conſequently, if the Father had 
inherited and died without Iſſue, his eldeſt Brother and his Deſcendants ſhould have 
inherited before the younger Brother and his deſcendants; and if he had no Brothers 
but Siſters, the Siſters and their Deſcendants ſhould have inherited before his Uncles 
or the Grandfather's Brother and their Deſcendants. So tho? the Father is excluded 
from inheriting, yet the Deſcent is directed as it ſhould have been, had the Father 
inherited, viz. it lets in thoſe firſt that are in the next Degree to him, Hale's Hiſt. 
242, 243- 
To | | Rule 2. | 
The Line of the Part of the Mother ſhall never inherit as long as there Pena! Line 


are any, tho' never ſo remote, of the Line of the Part of the Father, Hale's P;croble © 


the Mater- 
Hiſt. 243. nal, 
Example. | 


If the Mother has a Brother, yet if the Atavus or Atavia patris, (i. e. Great Grea 
Great Grandfather, or Great Great Great Grandmother of the Pather) has a Brother 
or Siſter, he or ſhe ſhall be preferred, and exclude the Mother's Brother, tho? he is 
much nearer. Hale's Hiſt. 243. | 


Rule 3. 


The Male Cine of the Part of the Father aſcending, ſhall in æternum ex- Paternal Male 
clude the Female Line of the Part of the Father aſcending, Hale's Hiſt. 243. ons Rage 
Example. 


If a Son purchaſes Lands and dies without Iſſue, the Siſter of the Father's Grand- Vide Rule 1. 
father, or of his Great Grandfather, and ſo z infinitum ſhall be preferred before the 
Father's Mother's Brother, tho' the Father's Mother's Brother be a Male, and the Fa- 
ther's Grandfather or Great Grandfather's Siſter be a Female, and more remote. 
Hale's Hiſt. 244. 
Reaſon. 


Becauſe ſhe is of the Male Line, which is more worthy than the Female Line, 
tho' the Female Line be alſo of the Blood of the Father. Hale's 11ift. 244. 


Rule 4. 


As in the Male Line aſcending, the moze near is p2eferred befoze the moꝛce Female Line 
remote; {0 in the Female Line deſcending, if it be of the Blood of the Fa- deſceuding. - 
ther, the mo2e near is alſo p2eferred befoze the moze remote, Hale's Hiſt. 244. 


Example 1. 


If a Son purchaſes Lands, and dies without Iſſue, and the Father, Grandfather, 
and Great Grandfather, and ſo upward, all the Male Line being dead, withour any 
Brother or Siſter, or any deſcending from them; but the Father's Mother has a Siſter 
or Brother, and the Father's Grandmother has a Brother, and the Father's Great 
Grandmother has a Brother, tho? all theſe are of the Blood of the Father; and tho? 
the remoteſt of them ſhall exclude the Son's Mother's Brother; and tho' the Great 
Grandmother's Blood has paſſed thro* more Males of the Father's Blood, than the 
Blood of the Grandmother or Mother of the Father; yet the Father's Mother's Siſter 


| ſhall be preferred before the Father's Grandmother's Brother, or the Great Grand- 


mother's Brother. Hale's Hiſt. 244, 245. 


Reaſon. 


For they are all in the Female Line, viz. Cognati, (and not Agnati), and the Pa- 
ther's Mother's Siſter is the neareſt ; ſo the ſhall have the Preference as well as in the 


Male Line aſcending ; the Father's Brother or his Siſter ſhall be preferred before the 
Grandfather's Brother. Hale's Hiſt. 245. 


Ex- 
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Example 2. 


But yet in the laſt Caſe, where the Son purchaſes Lands, and dies without Iſſue, 
and without any Heir on the Part of the Grandfather, the Lands deſcend to the 
| Grandmother's Brother or Siſter, as Heir on the Part of his Father. Hale“ Hiſt. 245. 


Example 3. 1 
Vet if the Father had purchaſed this Land and died, and it deſcended to his Son, 
who died without Iſſue, the Lands ſhould not have deſcended to the Father's Mother's 
Brother or Siſter. | 
Reaſon. 


For the Reaſons before given upon the third Rule. 


Example 4. 

But for want of Brothers or Siſters of the Grandfather's Great Grandfather, and ſo 
upwards in the Male aſcending Line, it ſhould deſcend to the Father's Grandmother's 
Brother or Siſter, which is bis Heir of the Part of his Pather, who ſhould be preferred 
before the Father's Mother's Brother, who is the Heir of the Part of the Mother of 
the Purchaſer, tho* the next Heir of the Part of the Father of him that laſt died 
feiſed. Hale's Hiſt. 245. | | 

Example 5. 

And therefore, as if the Father that was the Purchaſer had died without Iſſue, the 
Heirs of the Part of the Father, whether of the Male or Female Line, ſhould have 
been preferred before the Heirs of the Part of the Mother; ſo the Son, who ſtands 
now in the place of the Father, and inherits to him primarily in his Father's Line, 
dying without Iſſue, the ſame Devolution and Hereditary Succeſſion ſhould have been 
as if his Father had immediately died without Iſſue, which ſhould have been to his 
Grandmother's Brother, as Heir of the Part of the Father, tho' by the Female Line, 
and not to his Mother's Brother who was only Heir of the Part of his Mother, and 
who is not to take till the Father's Line both Male and Female be ſpent. Hale's 
Hiſt. 245, 246. | 

Rule 5. 

Ik the Son purchaſes Lands, and dies without Iſſue, and it deſcends ta 
any Heir of the Part of the Father, and then if the Line of the Father (after 
Entry and Poſſeſſion) fail; it ſhall never return to the Line of the Mother, 
tho in the. firſt Inſtance, 02 firſt Deſcent from the Son, it might have delcend⸗ 
ed to the Heir of the Part of the Mother, Hale's Hiſt. 246. 


Rea ſun. 


pw” For now by this Deſcent and Seiſin it is lodged in the Father's Line, to whom the 
Heir of the Part of the Mother can never derive a Title as Heir, but it ſhall rather 


eſcheat. 


Obſervation. 


But if the Heir of the Part of the Father had not entered, then that Line ha 2 
failed, and it might have deſcended to the Heir of the Part of the Mother, as Heir to * 
the Son, to whom immediately, for want of Heirs of the Part of the Father, it might 
have deſcended. Hales Hiſt. 246, 247. 


— kT 


And if it had once deſcended to the Heir of the Part of the Father of the 
Gzandfather's Line, and the Heir had entred ; it ſhould never deſcend to the 
Deir of the Part of the Father of the Gzandmother's Line. Hale's Hiſt. 247. 


Reaſon. 
Becauſe the Line of the Grandmother was not of the Blood or Conſanguinity of 
the Line of the Grandmother's Side, Hale's Hiſt. 247. 


Rule ». 


Jf fo2 Default of Heirs of the Purchaſer of the Part of the Father, the 
Lands deſcend to the Line of the Mother, the Þeirs of the Mother ” ne 
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Part of her Father's Side, ſhall be pzeferred in the Succeſſion befoze her 


eirs of the Part of her Mother's Side, Hale's Hiſt. 247. 


Reaſon. 
Becauſe they are the more worthy. Hale's Hiſt. 247. 


Thus Lands in Fee-ſimple will deſcend by the Common Law, if there is no Settle- 
ment to the Contrary by Deed or Will, Ec. 


(C) By Cuſtom. 


Eſcents of Eſtates in Fee-ſimple by Cuſtom are in Gavelkind or Rororgh- Engl ſh. 

Gavelkind, i. e. Gave all kind; for by this Cuſtom every Male of equal Degree 

of Childhood, Brotherhood or Kindred ſhall inherit equally in like Manner as 

Daughters (by the Common Law) ſhall, being Parceners. Co. Lit. 140. a. Bac. L. 
Trafts 129. | 

This Signification of the Word Gavelkind is founded on the Nature of the Lands in 
Point of Deſcent, but its Derivation and Signification drawn from the Nature of the 
Services yielded by the Land is beſt ſupported by Reaſon and Authority, . e. it is 
derived from the Saxon Word Gafol, or as it is otherwiſe written Gavel, which 
ſignifies Rent, or a Cuſtomary Performance of Husbandry Works; therefore they 
called the Land which yields this Kind of Service Gavelkind, that is, Land of the Kind 
that yields Rent. Vide Robinſon's Common Law of Kent, p. 1, 2, 3, Ec. 

All the Lands in England were in Nature of Gave/kind before the Norman Con- 
qreſt, but as the Normans did not conquer Kent this Cuſtom is ſtill preſerv'd in ſome 
Places there. (Hood's Inſt. B. 2. c. 3.) And in divers other Parts of England, within 
divers Manors and Seigniories the like Cuſtom is in Force. Co. Lit. 140. a. (Lit. 
$. 265.) And alſo ſuch Cuſtom is in North Wales, Ec. (Lit. $. 265.) And agreeing 
with Lit. in this Point ſee Stat. Hallie, An. 12 E. 1. Aliter uſitatum eft in Mallia, 
quam in Anglia, quoad ſucceſſionem hereditatis, eo quod bereditas partibilis eſt inter 
heredes maſculos, a tempore cujus non extitit memoria partibilis extitit, Dominus Rex 
non vnlt quod conſuetudo illa abrogetur, ſed quod hereditates remaneant partibiles inter 
conſimiles hæredes ſicut fieri conſuevit, & fiat partitio illius ſicut fieri conſuexit. Co. Lit. 
176. a. And the like Cuſtom is in Jre/and; for there the Lands alſo were in the Na- 
ture of Gavelkind ; but where by their Brehon Law the Baſtards inherited with their 
legitimate Sons, as to the Baſtard that Cuſtom was aboliſhed. Co. Lit. 175. b. 176. a. 
But this Cuſtom of Gavelkind is in ſome Places taken away by Stature. . 

Bozough (or Burgh) Engliſh is a Cuſtom in many Borough-Towns of England, 
where the youngeſt Son, eldeſt Daughter or youngeſt, Sc. ſhall inherit. Bac. L. 
Tracts 129. Wood's Inſt. B. 3. c. 3. 

If the King purchaſes Gavelkind Lands, and dies ſeiſed, leaving ſeveral Sons, the 
eldeſt only ſhall inherit; for the Crown, and the Lands whereof the King is ſeiſed 
Jure Corouæ, are concomitantia. Co. Lit. 15. b. T. Raym. 77. the Opinion in PI. Com. 
to the contrary is denied by Twiſden; 1 Sid. 138. the Cuſtom is ſuſpended. 

A ſpecial Cuſtom that Lands in Fee ſhould deſcend to the younger Son, but Lands 
in Tail to the Elder, is good; per Cur. March 54, 55. So that it ſhall deſcend to the 
youngeſt Son, if not of the half Blood, and if he be, then to the Eldeſt. Co. 
Lit. 140. b. 

If « 6 Cuſtom of a Copy bold be, That the eldeſt Daughter ſhall have the Land, the 
eldeſt Aunt ſhall not have it by che Cuſtom, for the is not within the Cuſtom, Per Cur. 
Paſch. 8 Fac. C. B. Ratcliffe and Chapman, Godb. 166. 4 Leon. 242. 2 Danv. 548. 

The youngeſt Brother ſhall not have Borongh- Engliſh Land, for he is not within the 
Cuſtom, Paſch. 8 Fac. C. B. 2 Dany. 548. and Godb. 166. Same Caſe, Se per Cur. 
if the Cuſtom 'be that the youngeſt Son ſhall inherit, the youngeſt Brother ſhall nor 
inherit by the Cuſtom; and ſo adjudged in Dentor's Caſe. 4 Leon. 242. 

Yet by ſome Cuſtoms the youngeſt Brother ſhall inherit, but Conſuetudo loci ef 
obſervanda. Co. Lit. 100. b. | 

And ſo the general Cuſtom of Gavelkind Lands extends to Sons only; but by ſpeci- 
al Cuſtom, when one Brother dies without Iſſue, all his Brothers may inherit, Co. 
Lit. 140. a. b. 

If : Cuſtom be, that if a Man dies without Heir Male, that his eldeſt Daughter 
ſhall have the Land, and if he has no Daughter, that the eldeſt Siſter ſhall have the 
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Land, 
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Land, and if he has not a Siſter, the eldeſt Couſin; but if he has an Heir Male, that 
he ſhall have it before any of them; and the Tenant of the Land hath ſeveral Daugh- 
ters, but no Heir Male, and the eldeſt Daughter dies in the Life of the Tenant of 
the Land, having Iſſue a Daughter; this Grandchild is within the Cuſtom, and ſhall 
have the Land by Deſcent upon the Death of the Grandfather, Per Cur. Mich. 10 Fac. 
between Godfrey and Bullock, 2 Danv. 549. 

If Borongh-Engliſh Lands be let to a Man and his Heirs during the Life of J. S. and 
the Lefſte dies, the youngeſt Son ſhall enjoy it; Co. Lit. 1 10. 6. for the Heir taking 
it as a deſcendable Freehold, the Cuſtom that runs with the Land guides the Deſcent 
to the younger Son. Adjudged in Baxter and Dowdſwell, upon a ſpecial Verdict; 
though it was objected, the Heir took only by ſpecial Limitation to prevent an Occu- 
pancy. 2 Lev. 138. 

If the Rent is granted out of Gavelkind Lands, it is of the Nature thereof, and ſhall 
deſcend to all equally. Adjudged Trin. 24 Car. Randall and Mrittle, 2 Lev. 87. be- 
cauſe the Rent is Part of the Frofits of the Land, and iſſues out thereof, 1 Ad. 96. 
but adjudged con. in Randal and Reberts, Noy 15. A Truſt ſhall deſcend according- 
ly. 2 Roll. Abr. 780. pl. 6. | 

If A be ſeiſed of Covyhold Lands in Fee of the Nature of Boroygh- Engliſh Land, 
and ſurrenders it into the Hands of the Lord, ea Intentiove that he ſhould re- grant ir 
to him and his Wife, and to the Heirs of himſelf, and the Lord re- grants it accord- 
ingly, and there is a Cuſtom, that if any Perſon be ſeiſed in Fee of any ſuch cuſto- 
mary Land, and dies ſo ſeiſed, that the Land ſhall deſcend after his Death Filo juni- 
ori hyjusmndi Tenentis cuſtomar' ſic obiuntis ſeiſiti ſecundum naturam of Boro:gh- Engliſh 
Land; and after A. having Iſſue three Sons, dies ſo ſeiſed, and after ten Years after 
his De;th, the youngeſt Son dies in the Life of his Wife without Iſſue, it ſeems the 
eldeſt Son ſhall have this Land as Heir tv the youngeſt, and not the middle Son; 
for the Cuſtom cannot extend to a Collateral Deſcent, ſcilicet, to direct the Deſcent 
between Brothers; for this is out of the Cuſtom, and the Cuſtom was once ſatisfied 
by the Deſcent to the youngeſt, and the Cuſtom fixed the Land in the youngeſt, and 
there is an End of the Cuſtom, and when the Cuſtom fails, the Common Law ſhall 
guide the Deſcent; and by this ſpecial Cuſtom, this Son, which was the youngeſt at 
the Time of the Death of his Father, ought to have the Land, and not any other 
who ſhould come ts be the younger after. Trin. 11 Car. B. R. between Reeve 
and Aſulſter, it was argued by the Court, and Brampton and Barkley inclined, that the 
middle Son {hauld have the Land; and Fones and Croke econtra: But they all agreed, 
if this had not been cuſtomary Land, that the eldeſt would have it as Heir to the 
Father, inaſmuch as this was a Reverſion expectant upon an Eſtate for Life, and no 
actual Seiſin in the youngeſt: And they differed only in this, wherher the Cuſtom 
ſhould guide in the Deſcent in the ſame Manner as in the Courſe of a Deſcent at 
Common I.aw. And Croke and ones held, that upon this ſpecial Cuſtom, if the 
Copyholder died ſeiſed, having a Son, and his Wife enſeint of another Son, who is 
born after, that he ſhould not have the Land; but Brampfion and Barkley econtra. 
Intratur Hill. 9 Car. Rot. 583. 2 Danv. 549. Cro. Car. 411. L. 7on. 361, Ec. 

If the Cuſtom be, that the youngeſt Son ſhall inherit, and a Man has Iſſue two 
Sons, and the eldeſt has Iſſue rwo Sons, and dies, and after the Lands deſcerd to 
the youngeſt Son, who dies without Iſſue, the cldeſt Son of the eldeſt Brother ſhall 
have the Land, becauſe the Cuſtom holds not in the tranſverſal Line, but only in the 
lineal Deſcent. M. 24 C25 El. at Hertford Term, reſolved per Curiam. Cited, M. 
10 Fac. 2 Danv. 550. 

It there be a Cuſtom within the Manor of J. That if the Father dies, leaving no 
Son, but two or more Daughters, that the eldeſt Daughter ſhall have his Land for 
her Life only, and after her Death it ſhall deſcend to the next Heir Male that can 
derive by Males, and for want of ſuch, that it ſhall eſcheat to the Lord; and there is 
another Cuſtom, that if the Tenant dies, and leaves a Wife, that ſhe ſhall have it for 
Lite; and a Copyholder of the Manor dies, leaving a Wife, and two Daughters, and 
no Son, and his Wife enters, and the eldeſt Daughter dies, and after the Wife dics, 
the ſecond Daughter ſhall have the Land for Life within the Cuſtom ; for though 
ſhe was not the eldeſt at the Death of her Father, yer ſhe was ſo at the Death of her 
Mother, whoſe Eſtate was a Continuance of the Father's Eſtate, as in Caſe of Free 
Bench adjudged, and that the Cuſtom was good. Trin. 15 Car. 2. Newton and Shaf- 
foe, 1 Lev. 172. & Vide 1 Keb. 925. 2 Keb. 111, Oc. 2 Sid. 167, 268. 1 Lev. 
293. Co. Lit. 140. b. 4 

2 (D) By 
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(D) By Fatute. 


HE SE Deſcents are of Eſtates in Tail, by Force of the Stat, of Hm. 2, De 
'F Donis Conditionalibus made in the thirtcenth Year of the Reign of King Edward 
e Firſt. 

_— the Preamble of the firſt Chapter of the ſaid Stat. it is obſerved, as follows, 
&« Concerning Lands given upon Condition,“ that “ where any gives his Land to a 
« Man and his Wife, and the Heirs begotten of the Body of the ſame Man and his 
« Wife, with ſuch Condition expreſſed, that if the ſame Man and his Wife die with— 
« out Heirs of their Bodies between them begotten, the Land fo given, ſhould revert 
&« to the Giver and his Heirs. In Caſe alto where one gives Lands in Free Marriage, 
cc which Gift has a Condition annexed, though it be not expreſſed in the Deed of 
c Gift, which is this, that if the Husband and Wife die without Heirs of their Bodies 
& begotten, the Land fo given ſhall revert to the Giver or his Heirs. In Caſe alſo 
« where one gives Land to another, and the Heirs of his Body iſſuing, it ſeems very 
ce hard, and yet ſeems to the Givers and their Ficirs, that their Will being expreſſed 
« in the Gift, was heretofore nor yet is obſerved. In all the Caſes aforeſaid, after 
« Iſſue begotren and born between them (to whom the Lands were given, under 
« ſuch Condition) heretofore ſuch Peoffees had Power to alien the Land ſo given, 
cc and to diſinherit their Iſſue of the Land, contrary to the Minds of the Givers, and 
c contrary to the Form expreſſed in the Gift. And further, when the Iſſue of ſuch 
« Feoffee is failing, the Land ſo given ought to return to the Giver or his Heir, by 
« Form of the Gi/t expreſſed in the Deed, tho' the Iſſue (if any were) had died, yet 
cc by the Deed and Feoffment of them, to whom the Land was ſo given upon Condi- 


ce tion, the Donors have berctofore been barred of their Reverſion, which was di- 
ce rectly repugnant to the Form of the Gift.” 
And by the ſame Chapter thus Enacted, 


& Wherefore our Lord the King perceiving how neceſſary and exp: dient it ſhould 
ce le to provide Remedy in the aforeſaid Caſes, has ordained, that the Will of the 
&« Giver according to the Form in the Deed of Gift, manifeſtly enpreſſed, ſhall be from 
cc henceforth ovſcrved. So that they to whom the Land was given under ſuch Con- 
c dition ſhall have no Power to alien the Land fo given, but that it ſhall remain unto 
© the Iſſue of them ro whom it was given after their Death, or ſhall revert to the 
« Giver or his Heirs, if Tu: fail, (whereas there is no Iſſue at all) or if any Iſſue be, 
© and fail by Death, or Heir of the Body of ſuch Iſſue failing: Neither ſhall the ſe— 
& cond Husband of any ſuch Woman from henceforth have any Thing in the Land 
© fo given upon Condition after the Death of his Wife, by the Law of Euglaud, nor 
ce the iſſue of the ſecond Husband and Wife ſhall ſucceed in the Inheritance; but 
immediately after the Death of the Husband and Wife to whom the Land was ſo 
& given, it ſhall come to their Iſſue, or return to the Giver or his Heir, as before is 
de ſaid.” 

And if a Fine te levied hereafter upon ſuch Lands, it ſhall be void in Law: 
& Neither ſhall the Heirs or ſuch as the Reverſion belongs unto, tho' they be of full 
„ Age within England, and out of Priſon, need to make their Claim.“ 

Littleton ( 13.) ſays, that before this Statute all Inheritances were Fee-ſimple ; for all 
the Gifts which are ſpecified in the Statute were Fee-ſimple conditional at the Com- 
mon Law, | 

Ard Coke (on Lit. p. 19. a.) ſays, that Fee- ſimple here is taken in a large Senſe, in- 
cluding as well conditional or qualified as abſolute, to diſtinguiſh them trom Eſtates- 
Tail fince the ſaid Statute. | 

Before which, if Land had been given to a Man, and to the Hei's Male of his 
Body, the having of an Iſſue Female had been no Performance of the Condition. 
Co. Lit. 19. a. 

But if he had Iſſue Male and died, and the Iſſue Male had inherited, yet he had 
not a Fee-ſimple abſolute, for if he had died without Iſſue Male, the Donor ſhould 
have entred as in his Reverter. Co. Lit. 19. 4. 

By having Iſſue, the Condition was performed for three Purpoſes, (1) To alien 
(2) To forfeit. (3.) To charge with Rent, Common, or the like. Co. Lit. 19. 4. 

But the Courſe of Deſcent was not altered by having Iſſue, for if the Donee had 
Iſſue and died, and the Land had deſcended to his Iſſue, yet if that Iſſue had died 
(without any Alienation made) without Ifſue, his collateral Heir ſhould not have in- 
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herited, becauſe he was not within the Form of the Gift, viz. Heir of the Body of 
the Donee. Co. Lit. 19. 4. 

Lands were given before the Statute in Frank-marriage, and the Donees had Iſſue 
and died, and after the Iſſue died without Iſſue; it was adjudged that his collateral 
Iſſue ſhall not inherit, but the Donor ſhall re-enter. So Note, that the Heir in Tail 
had no Fee- ſimple abſolute, at the Common Law, tho' there were divers Deſcents. 
Co. Lit. 19. a. | | 

If Lands had been given to a Man and to his Heirs Male of his Body, and he had 
Iſſue two Sons, and the Eldeſt bad Ifſue a Daughter, the Daughter was not inherita- 


ble to the Fee-ſimple, but the Younger Son per formam Dorzi. And ſo if Land had 


Cauſe of 
making the 
Statute De 
Donis. 


Inconre- 
niences ef it. 


been given at the Common Law to a Man and the Heirs Female of his Body, and 
he had Iſſue a Son and a Daughter, and died, the Daughter ſhould have inherited 
this Fee-ſimple at the Common Law; for the ſaid Statute creates no Eſtate-tail, but 
of ſuch an Eſtate as was Fee- ſimple at the Common Law, and is deſcendible in ſuch 
Form as it was at the Common Law. If the Donee in Tail had Iſſue before 
the Statute, and the Iſſue had died without Iſſue, the Alienation of the Donee at 
the Common Law, having no Ifſue at the Time, had not tarred the Donor. O. 
Lit. 19. a. 

It — in Tail at the Common Law had aliened before any Iſſue had, and after 
had Iſſue, this Alienation had barred the Iſſue, becauſe he claimed a Fee- ſimple; yet 
if that Iſſue died without Iſſue, the Donor might re-enter, for that he aliened before 
any Iſſue, at which Time he had no Power to alien to bar the Poſſibility of the 
Donor. But if Feme Tenant in Tail had taken Husband, and had Ifſue, and the 
Husband and Wife had aliened in Fee by Deed before the Statute, yet the Iſſue 
might have bad a Formedon in Deſcender, for the Alienation was not lawful; but 
otherwiſe it is, if it had been by Fine. And theſe Things, tho' they ſeem ancient, are 
neceſſary to be known, as well for the Knowledge of the Common Law, as for An- 
nuities and ſuch like Inheritances as cannot be intailed within the ſaid Statute, and 
therefore remain at the Common Law. Co. Lit. 19. 4. 

If the King before the ſaid Statute had made a Gift to a Man, and to the Heirs 
of his Body begotten, the Donee, poſt prolem ſuſcitatam, might have aliened as well as 
in the Caſe of a common Perſon. Co. Lit. 19. a. 

But if the Donee bad no Iſſue, and before the Statute had aliened with War- 
ranty, and died, and the Warranty had deſcended upon the King, this ſhould not 
have bound the King of his Reverfion without Aſſets; but otherwiſe it was in the 
Caſe of a common Perſon. Of the other Side, if Lands had been given to the King 
and to the Heirs. of his Body, he could not before Iſſue have aliened in Fee, but 
only to have barred his Iſſue as a common Perſon might have done, but not have 
barred the Reverſion, for that ſhould have been wrong in the Caſe of a Subject, and 
the King's Prerogative cannot alter his Caſe, nor make it greater than the Donor gave 
unto him: And it is a Maxim in Law, That the King can do no wrong. Co. Lit. 
19. &. 6. 

The Cauſe of making the ſaid Statute, was to preſerve the Inheritance in the 
Blood of them to whom the Gift was made, notwithſtanding Attainders of Treaſon 
or Felony. Co. Lit. 19. a. 392. b. But ſee, Of Acqueſts by Means of Forfeitures, 5. 7. 
of this Chapter. And this Act in Hiſtory is called Gentilitium municipale, becauſe 
thereby the Families of many Noblemen and Gentlemen were continued and pre- 
ſerved to their Poſterities. Co. Lit. 393. | 

But again Coke obſerves, (Cov. Lit. 19. b.) that when all Eſtates were Fee-fimple, 
then were Purchaſers ſure of their Purchates, Farmers of their Leaſes, Creditors of 
their Debts, the King and Lords had their Eſcheats, Forfeitures, Wardſhips and 
other Profits of their Seigniories: And for theſe and other like Caſes, by the Wiſdom 
of the Common Law, all Eſtates of Inheritance were Fee-ſimple, and what Conten- 
tions and Miſchicfs have crept into the Quiet of the Law by theſe fetter'd Inheri- 
tances, daily Experience teaches us. 

But ſome of theſe Inconveniences fince the Stat. De Denis have been remedied. As 
to Leaſes by Tenants in Fee, by Stat. 32 H. 8. c. 27. ſee concerning Leaſes poſe. 
And as to the King's Debts, Sc. by Stat. 33 H. 8. c. 39. & 13 El. c. 4 See more 
hereafter concerning Fines and Recoveries. 

Bur notwithſtanding the many Miſchiefs and Inconveniences of intailed Eſtates, 
and the Statutes before mentioned, and Fines and Recoveries to dock Intails ; there 
are Methods found out to limit Eſtates by Settlements, that no Law nor Statutes can 
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reach or alter them, except a particular Act of Parliament is made for that Purpoſe. 
Wood's Inft. B. 2. c. 1. 

Tenements, is the only Word which the ſaid Statute of Neſtminſter 2: that created What Aliena- 
Eſtates-tail, uſes, and it includes not only all corporate Inheritances, but alſo all In- tions are f. 
heritances iſſuing out of any of thoſe Inheritances, or concerning or annexed to, or _— 
exerciſable within the ſame, tho* they lie not in Tenure ; — all theſe may be ute. 
intailed, as Rents, Eſtovers, Commons, or other Profits whatſoever granted out of 
Land ; or Uſes, Offices, Dignities which concern Lands or certain Places, may be in- 


railed within the ſaid Statute, becauſe all theſe ſavour of the Realty. Co. Lit. 19. b. Realtier. 
20. 4. | 


But Examples will illuſtrate and make this Learning clear. 

The Writ of Aſſiſe was De libero tenemento, and made his Plaint of the Office of 
the fourth Part of the Serjeant of the Common Place, and the Writ adjudged good. 
And ſeeing that a Man has a Freehold, Liberum tenementum, in it, by conſequence it 
may be intailed. Co. Lit. 20. a. 

- The Office of the Keeping of the Church of our Lady of Lincoln was intailed, 


and a Formedon there brought upon that Gift of the Office by the Iſſue in Tail. Co. 
Lit. 20. 4a. 


The Office of the Marſhal of England intailed. G. Lit. 20. 4. 

The Office of one of the Chamberlains of the Exchequer. Co. Lit. 20. a. 
The Office of a Foſterſhip intailed. Co. Lit. 20. a. 

Charters intailed. Co. Lit. 20. 4. | 

An Uſe intailed. Co. Lit. 20. 4. 

A Nomination to a Benefice intailed. Co. Lit. 20. 4. 


Alſo a Name or Dignity may be intailed within the Statute, as Dukes, Marquiſſes, 
Earls, Viſcounts and Barons, becauſe they are nam:d of ſome County, Manor, 
Town or Place. Co. Lit. 20. a. 1 

If Lands be given in Tail, upon Condition, that the Tenant in Tail nor his Heirs 
ſhall not alien in Fee, nor in Tail, nor for Term of another's Life, but only for their 
own Lives, &c. ſuch Condition is good. And the Reaſon is, for that when he makes 
ſuch Alienation and Diſcontinuance of the Intail, he does contrary to the Intent of th 
Donor, for which the Stat. of Hcſtm. 2. c. 1. was made. Lit. F. 362. 

And therefore, if a Gift in Tail be made upon Condition, that the Donee, Ec. ſhall 
not alien, this Condition is good to ſome Intents, and void to ſome: For as to all thoſe 


Alienations which amount to any Diſcontinuance of the Eſtate-tail, (as Lit. here 


ſpeaks) or is againſt the Stat. of Veſtm. 2. the Condition is good without Queſtion. 
But as to a Common Recovery the Condition is void, becauſe this is no Diſcontinuance, 
but a Bar, and this Common Recovery is not reſtrained by the ſaid Statute; and 
therefore ſuch a Condition is repugnant to the Eſtare-tail, for it is to be obſerved 
that to this Eſtare-tail there are divers Incidents : Firſt, To be diſpuniſhed of I aſte. 
Secondly, That the Wife of the Donee in Tail ſhall be endowed. Thirdly, That the 
Husband of a Feme Donee after Iſſue ſhall be Tenant by the Curteſy. Forrbly, That 
the Tenant in Tail may ſuffer a Commen Recovery : And therefore if a Man makes a 
Gift in Tail, upon Condition to reſtrain him of any of theſe Incidents, the Condition 
is repugnant and void in Law. And it is to be obſerved, that a Collateral Warranty or 
a Lineal with Aſſets, in Reſpect of the Recompence, is not reſtrained by the ſaid 
Statute; no more is the Common Recovery in Reſpect of the intended Recompence. 
And Lit. with an Intent to exclude a Common Recovery, ſays, Such Alienation and 
Diſcontinuance, joining them together. Co. Lit. 223. b. 224. 4. | 

If a Man before the ſaid Statute had made a Gift to a Man and the Heirs of his 
Body, upon Condition, that after Ifſue he ſhould not have Power to ſell, that Condi- 
tion would have been repugnant and void. Pari ratione, after the Statute a Man 
makes a Gift in Tail, the Law facite gives him Power to ſuffer a Common Recovery; 
therefore to add a Condition that he ſhall have no Power to ſuffer a Common Re- 
covery, is repugnant and void. Co. Lit. 224. 4. 

If a Man makes a Feoffment to a Baron and Feme in Fee, upon Condition that 
they ſhall not alien, ro ſome Intent this is good, and to ſome Intent it is void: For 
to reſtrain an Alienation by Feoffment, or Alienation by Deed, it is good, becauſe 
ſuch an Alienation is tortious and voidable : But to reſtrain their Alienation by Fine 
is repugnant and void, becauſe it is lawful and unavoidable. O. Lit. 224. 4. 
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It is ſaid, that if a Man infeoff an Infarit in Fee, upon Condition, that he ſhall 
not alien, this is good to reſtrain Alienations during his Minority, but not after his 
full Age. Co. Lit. 224. 4. 32: Piet 205 311 {N69 2465 Bk ö 

It is likewiſe ſaid, that a Man by Licence may give Land to a Biſhop and his Suc- 
ceſſors, or to an Abbot and his Succeſſors; and add a Condition to ir, that they ſhall 
not alien without the Conſent of their Chapter or Convent, becauſe it was intended 
a Mortmain, that is, that it ſhould for ever continue in that See or Houſe, for that 
they had it cn atiter droit, for religious and good Uſes. Cv. Lit. 224. k. 

Litticton in the before- mentioned Section (362) ſays, (inter alia) that if Lands 
be given in Tail, upon Condition, that neither the Tenant in Tail nor his Heirs ſhall 
alien for Term of another's Life, but only for their own Lives, Sc. ſuch Condition 


is good, | 

\ Upon which Coke remarks, (p. 223. b.) That = if a Man makes a Gift in Tail 
upon Condition that he ſhall not make a Leaſe for his own Life, altho* the Eſtate be 
lawful, yet the Condition is good, becauſe the Reverſion is in the Donor. 


£ * 
, B 


As if a Man makes a Leaſe for Life or Years, upon Condition, that they ſhall not 
grant over their Eſtate or let the Land to others, this is good, and yet the Grant or 


Leaſe ſhould be lawful. G. Lit. 223. 6. 

If a Man makes a Gift in Tail, upon Condition that he ſhall not make a Leaſe for 
three Lives or twenty-one Years, according to the Statute of 32 H.8. the Condition 
is good, for the Statute gives him Power to make ſuch Leaſes which may be reſtrained 
by Condition, and by his own Agreement; for this Power is not incident to the 
Eſtate, but given to him collaterally by the Act, according to that Rule of Law, 


Quilibet poteſt renunciare juri pro ſe introducfo. Co. Lit: 223. b. 
As to what Remedy the Ifſue in Tail has, if the Tenant in Tail aliens, vid. Co. 


Lit. 32. a. b. | WOE 

Ferſonalties. But if the Grant of the Inheritance be merely Perſonal, or to be exerciſed with 
Chattels, it cannot be intailed. Hood's Inſt. B. 2. c. 1. 

80 a Grant of an Annuity to a Man and the Heirs of his Body is void as to the 


Limitation only. Hood's Inſt. B. 2. c. 1. = | 
And ſo is a Leaſe for Years to a Man and the Heirs of his Body. Wood's Inſt. B. a. 


c. 1. cites 10 Rep. 87. 4 Infi. 87. 

For the Chattel cannot be turned into an Inheritance; yet it is commonly aſſigned 
in Truſt, that the Truſtees ſhould permit the Iſſue in Tail, Sc. and to receive the 
Profits, which is an Intail in Effect. M vod's Inf. B. 2. c. 1. But if a Leaſe for 
Years comes then to be limited in Tail, the Law allows not a preſent Remainder to 
be limited thereon : It will allow a future Eſtate ariſing upon a Contingency, and to 
wear out in a ſhort Time. Duke of Norfolk's Caſe, 3 Chan. Ca. 27. 

Copy holds. Copybolds cannot be intailed by the Statute, yet Cuſtom co-operating with the Sta- 
tute, will make an Eſtate- tail, if not Cuſtom only; for the Cuſtom might have been 
before the Statute. Wood's Inſt. B. 2. c. 1. cites 1 Iuſt. 60: a. b. Coke's Compl. Cop. 
§. 47, 48, 53. 3 Rep. 8. contra. Cro. Car. 42. 2 Sannd. 422. 3 Lev. 327. 

It is not ſufficient Proof of ſuch: Cuſtom, that Lands have been granted to many 
and the Heirs of their Bodies; for that may be a Fee conditional, as it was at Com- 
mon Law: But if a Remainder has been limited and enjoyed, or if the Iſſues in Tail 
have avoided the Alienation of the Anceſtor, Sc. ſuch are good Proofs of an Eſtate. 
tail. Hood's Inſt. B. 2. c. 1. p. 122. | | | 

As Copyholds by Cuſtom may be intailed, they may by like Cuſtom be cut off by 
Surrender. Hood's Int. B. 2. c. 1. Pp. 12. 
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(E) By the Jus Coronæ. 


12 that concerning Deſcents there is a Law, Parcel of the Laws of 
| England, called 7us Corone, which differs in many Things from the general 
Law concerning the Subject: As for Example, The King in any Suit for any Thin 
that pertains to the Crown ſhall not ſhew in certain his Coſinage as a Subject ſhall 

do, or as he himſelf ſhall do for Things touching his Duchy. Co. Lit. 15. b. _ 
And in the Caſe of the King, if he has Iſſue a Son and a Daughter by one Venter, 
and a Son by another Venter, and purchaſes Lands, and dies, and the Eldeſt Son 


enters and dies without Iſſue, the Daughter ſhall not inherit theſe Lands, nor any 
2 other 
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other Fee-ſimple Lands of the Crown, but the Younger Brother ſhall have them. Co. 

. t. 19. 0 ja: L 5 | 
8 he That neither poſſeſſio fratris does hold of Lands of the Poſſeſſions of the 
Crown,. nor half Blood is no Impediment ro the Deſcent of the Lands of the Crown, 
2s it fell out in Experience after the Deceaſe of King Edward the Sixth to Queen 
Mary, and from Queen Mary to Queen Elizabeth, both which were of the half Blood, 
and yet inherited not only the Lands which King Edward or Queen Mary purchaſed, 
but the ancient Lands, Parcel of the Crown alſo. Co. Lit. 15. C. 

If a Man who is King by Deſcent of the Part of his Mother, purchaſes Lands to 
him and his Heirs, and dies without Iſſue, this Land ſhall deſcend to the Heir of the 
Part of the Mother ; but in the Caſe of a Subject, the Heir of the Part of the Father 
ſhall have them. Co. Lit. 15. . 

So King Henry the Eighth purchaſed Lands to him and his Heirs, and died, having 
Iſſue two Daughters, the Lady Mary and the Lady Elizabeth; after the Deceaſe of 
King Edward, the Eldeſt Daughter Queen Mary did inherit only, all his Lands in 
Fee-ſimple ; for the Eldeſt Daughter or Siſter of a King ſhall inherit all his Fee-ſimple 
Lands: Q LiF. I8. 3 tc. | | 

So it is if the King purchiſes Lands of the Cuſtom of Gavelkind, and dies, having 
Iflue divers Sons, the Eldeſt Son only ſhall inherit theſe Lands. Co. Lit. 15. b. 

And the Reaſon of all theſe Caſes is, for that the Quality of the Perſon does in 
theſe and many other like Caſes alter the Deſcent, ſo as all the Lands and Poſſeſſions 
whereof the King is ſeiſed in Fare Corone, ſhail ſecundum jus Corona, attend upon 
and follow the Crown; and therefore to whamſoever the Crown deſcends, thoſe 
Lands and Poſſcſſions deſcend alſo; for the Crown and the Lands whereof the King 
is ſeiſed in jure Coronæ, are concomitantia. Co. Lit. 15. b. 

If the right Heir of the Crown be attainted of Treaſon, yet ſhall the Crown de- 
ſcend to him, and eo inſtante (without any other Reverſal) the Attainder is utterly 
avoided, as it fell out in the Caſe of Henry the Seventh. Co. Lit. 16. a. 

And if the King purchaſes Lands to him and his Heirs, he is ſeiſed thereof in 


Jure Coronæ; d fortiori, when he purchaſes Land to him, his Heirs and Succeſſors. 
Co. Lit. 16. a. 


(F) By what Seiſiu Deſcents to the half Blod ſhall be defeated. 


IN Eſtate-tail may deſcend to the half Blood, notwithſtanding an actual Seiſin in 
the half Blood before, for there he comes in by the Statute De Donis, and ſo 


as Heir to the Donee. 37 Af. 15. adjudged. 32 E. 3. Diſcent 8. adjudged. 


19 E. 2. Qruare Impedit 15). 2 Danv. 560. 

But an Eſtate in Fee ſhall not deſcend from him that is actually ſeiſed in Demeſne 
of the. Eſtate to his Brother, Siſter, or Couſin of the half Blood. 37 A 15. ad- 
mitted. 40 A. 6. adjudged. 2 Danv. 560. | 

If 7. hath. Iſſue two Sons by ſeveral Venters, and dies ſeiſed of Socage Land, and 
the Lord ſeiſes the Land to know who, ſhall be his Tenant, and for the Safety of his 

Rent, and leaſes, it for ſeven Years for the Suſtenance of the Daughters of F. ſaving 
his Rent; this thall not make ſuch a Seiſin in the Eldeſt, but that after his Death the 
ſecond Son ſhall have the Land. 34 AI 10. adjudged. 2 Danv. 558, 559. — 

So if the Eldeſt Son, being an Infant, releaſes to the Abator after the Death of 
his Father, this does not make ſuch a Seiſin in him, but that it ſhall deſcend to the 
Youngeſt Son. 34 1 10. adjudged. . 2 Danv. 559. 


But if the Eldeſt Son, being an Infant, enters upon the Abator, and makes a 


Feoffment, this ſhall bar the Youngeſt of the half Blood; for the Entry made a Seiſin 
in him. 34 Af. 10. 2 Danv. 559. 

If a Man leaſes for Life, rendring Rent, and dies, having Iſſue two Sons by ſeveral: 
Venters, and the Eldeſt Son dies before the Rent-Day, the ſecond Son ſhall have it 


as Heir to his Father, becauſe the Eldeſt had not the actual Poſſeſſion. 35 AY. 2. 
2 Danv. 559. 


. 


But otherways it would have been if the Rent-Day had incurred in the Life of 


the Eldeſt, and if he had received the Rent; for this would have made an actual Seiſin 
in him, 35 Af. 2. 2 Danv. 559. ; 


* 


If the Father makes a Leaſe for Vears, and the Leſſee enters and dies, the Eldeſt 


Son dies during the Term before Entry or Receipt of Rent, the Younger Son of 
17 the 


Fee. 


ö 
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the half Blood ſhall not inherit, but the Siſter of the whole Blood, becauſe the Poſſeſ- 
ſion of the Leſſee for Years, is the Poſſeſſion of the eldeſt Son, ſo as he is actually 
ſeiſed of the Fee-fimple, and conſequently the Siſter of the whole Blood is to be 
Heir. Co. Lit. 15. a. 

If there be a Gift to the Baron and Feme in ſpecial Tail, the Remainder to the 
right Heirs of the Baron, and they have Iſſue, and the Feme dies, and the Baron 
takes another Feme, and hath Iſſue and dies, and the eldeſt Son enters, and dies 
without Iſſue; the ſecond Son of the half Blood ſhall have the Remainder, becauſe 
the eldeſt was not ſeiſed thereof in his Demeſne. 37 A 14. adjudged, but there the 
Reaſon is given becauſe the Remainder did not commence *till after the Gift. 24 Ed. 
3. 30. b. 31. 2 Danv. 559. 

If Land be given to I. for Life, the Remainder to R. his Son in Tail, the Remain- 
der to the right Heirs of J and J. dies, and R. enters as Tenant in Tail, and dies 
without Ifſue, T. the Son and Heir of I. of the half Blood to R. ſhall have the Land 
by Deſcent, and not the Heirs of R. becauſe R. was never ſeiſed of the Fee in 
Demeſne. 39 E. 3. Diſcents. 2 Danv. 559. 

So if a Gift be to another in Tail, the Remainder to his own right Heirs, and 
after the Donee dies, having Iſſue a Son by one Venter, and a Son by another, and 
the eldeſt Son enters, and dies without Ifſue, his Brother of the half Blood ſhall have 
the Land by Force of the Remainder as Heir to his Father, becauſe his Brother was 
not ſeiſed of this Eſtate in Demeſne. 2 Danv. 559. 

So if the eldeſt Son be ſeiſed in Tail, with a Remainder or Reverſion by Deſcent 
to him from his Father in Fee, and dies without Ifſue, his Brother of the half Blood 
ſhall have this Remainder or Reverſion by Deſcent, becauſe his Brother was never 
ſeiſed thereof in Demeſne. 32 E. 3. Diſcent 9. adjudged. 5 E. 3. Diſcent 14. ad- 
judged. 2 Danv. 559. 

If a Man ſeiſed of an Ad vowſon in Groſs hath Ifſue a Son and a Daughter by one 
Venter, and a Son by another, and dies, and the eldeſt Son dies before any Preſenta- 
tion, the youngeſt Brother ſhall have the Advowſon, becauſe the elder never had any 
Seiſin thereof. 3 H. J. 5. 2 Danv. 559. Co. Lit. 15. b. S. P. 

But if the eldeſt had preſented, and died without Iſſue, the younger Brother ſhould 
not have had the Advowſon, becauſe this Preſentation put the Seiſin in him. E. N. B. 
36. econtra 19 E. 2. Quare Impedit 17). adjudged. 2 Danv. 559. 

If two Daughters by ſeveral Venters made Partition of an Advowſon in Groſs, to 
preſent by Turns, and after one dies without Ifſue, before any Preſentation, the 
other ſhall have the Advowſon, becauſe there was no Seiſin thereof. E N. B. 24. E. 
2 Danv. 560. | 

But otherwiſe it would have been if ſhe that had died had preſented after the Par- 
tition. FE. N. B. 34 E. 2. 2 Danv. 560. 


If Lands deſcend to two Coparceners, and they make Partition, being of the half 


Blood, and after one dies without Iſſue, the other ſhall not have it, becauſe ſhe ought 


to have it as Heir to her, and not as Heir to the Anceſtor. Contra 19 E. 2. Quare 


9 177. 2 Danv. 560. 
f after the Entry of the eldeſt Son, the Wife of the Father is endowed of a third 
Part, and then the eldeſt dies, the younger of the half Blood ſhall have the Rever- 
ſion of the third Part; becauſe the actual Seiſin which the elder Brother got, was by 
the Endowment defeated. G. Lit. 15. a. | 
- Otherwiſe if the eldeſt Son, had made a Leaſe for Life, and the Lefſee had en- 
dowed the Wife of the Father. Co. Lit. 15. 4. 

If the eldeſt Son has a Reverſion expectant upon a Freehold, and he grants it for 
Life, it ſhall cauſe a Poſe/ſio fratyis. Co. Lit. 191. b. 


(a) This maſt 


be intended (G) What ſhall be an Impediment of a Deſcent. 


without Iſſue. 


Dyer 48. 
pl. 16. 
Hob. 334. 


T* a Man hath Iſſue two Sons, and the elder is attainted of Felony, and dies (a) in 
the Life of the Father, and after the Father dies ſeiſed of Lands, this ſhall deſcend 


Cro. Gar. a3... 0 the ſecond Son, or to the Daughters of the Father, if he hath no Son, for the 
W. Jon. 34. Attainder of the elder Son did not corrupt the Blood between the younger Son and 
Vide 1 Sid. the Father. Co. Lit. 8. dubitatur. 27 E. 3. J)). b. 2 Danv. 554. 


200. and 
1 Vent. 4 
16, &c. 


ment. 


But if the eldeſt Son being attainted of Felony, ſurvives the Pather, he ſhall be an 
5 Impediment to his Brother or next Heir to have the Land by Deſcent from the 


ales Argu- Father. 26 Af. 2. adjudged. 2 Danv. 555. And the Land ſhall eſcheat. Co. Lit. 13. 4. 
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1 II. 4. Rotulo Parliamenti, Numero 132. a Petition was preferred, that where the 
eldeſt Son during the Life of his Father is attainted, the next Brother might not- 
withſtanding ſucceed as Heir to his Father; and to which it was anſwered by the 
Kings Let the Common Law run. 2 Danv. 555. | | 
If a Man dies ſeiſed in Pee leaving Iſſue only two Daughters, one whereof was at- 
tainted of Felony in his Life-time, one Moiety ſhall deſcend to the one Daughter 
and the other Moiety ſhall eſcheat. Co. Lit. 163. b. 
If a Man hath Iſſue an eldeſt Son, born out of the Allegiance of the King, and af- 
ter hath Iſſue a younger Son born in the Realm, the youngeſt Son ſhall be Heir to 
the Father, and the eldeſt ſhall not be any Impediment to him, becauſe the eldeſt 
never had any inheritable Blood in him. Cv. Lit. 8. 4. 
If a Man has Iſſue a Son, and is after attainted of Treaſon or Felony, and then 
obtains his Pardon, and has Iſſue another Son, if the elder Son die, leaving the Fa- 
ther, the younger ſhall inherit, for the Pardon reſtored the Blood as to all Iſſue be- 
gotren afterwards. Co. Lit. 8. a. 392. a. 
Bur if the eldeſt Son ſurvives the Father, the younger cannot be Heir, becauſe he 
hath an elder Brother, which by Poſſibility might have inherited. Co. Lit. 8. a. 392. 4. 
f the Heir of the Crown be attainted of Treaſon, yet ſhall the Crown deſcend to 
him, and eo inſtante, without other Reverſal, the Attainder is utterly avoided, as it 
fell out in the Caſe of Hen. J. Co. Lit. 16. a. 7 Co. 12. a. : | 
But if there be Grandfather, Father and Son, and the Father is attainted of Trea- (% Nor as 
ſon or Felony, ard after is pardoned, and dies, the Son ſhall not demand the Land Heir of his 
as Heir of the Grandfather, (a) for the Bridge is broke, and as the Father himſelf Fathet's Bro- 


was barred, ſo is the Son. Per Bromley and Portman, 2 Danv. 555. ther. ow 
And fo if the Father had been an Alien, becauſe the Son eould only inherit Jure . 
Re pri ſentationis. 1 Sid. 195, 413. 1 Vent. 416, 417, 418, 423. 1 Vent. 416, 


But if the Grandfather be Tenant in Tail, the Land in ſuch Caſe will deſcend to 425. 
the Son, for the Artainder is no Corruption of Blood as to the Lands intailed. 3 Co. 
10. b. 8 Co. 166. a. Per Formam Dont. 


(HA) In hat Caſes a Man ſhall be ſaid to be in by Deſcent, or by Purchaſe. 


F a Man deviſes Lands to one that is his Heir, this is void, and it ſhall operate by 

Deſcent; Hob. Rep. 29. Counden's Caſe, for where there is not any Alteration of 
the Eſtate, by the Deviſe of the Eſtate which the Law gives to him, he ſhall be in by 
Deſcent, which by Intendment is more for his Advantage, as to take away an Entry, 
and for a Warranty, -and-is the more antient Title. 2 Danv. 556. | 

If a Man deviſes Lands to his Wife for Life, (/o for Tears. 2 Leon. 101. 3 Leon. 
118. Hob. 30.) the Remainder to J S. who js his next Heir, in Fee, this is a void 
Deviſe to I. F. and he ſhall be in after the Death of the Deviſor by Deſcent ; for 
the Alteration of the Eſtate in Reverſion, which the Law gives him to a Remainder, 
which is given by the Deviſe, is not any Alteration of the Eſtate in Point of Eſtate, 
and therefore he ſhall be ſaid to be in by Deſcent, which is the more antient and 

better Eſtate, and not by Purchaſe by way of Remainder. Aich. 24 Car. B. R. be- 
tween Preſton and Holmes, adjudged upon a Special Verdict. Iutratur Trin. 23 Car. 
Rot. 252. 2 Danv. 556. Styl. 148, 149. 

If a Man deviſes Lands held by Knights-Service to his Wife till J. S. who is bis 
next Heir, comes to the Age of twenty-four Years, and at that Age he deviſes all to 
the ſaid J. S. in Fee, and when he comes to the ſaid Age of twenty-four Years, that 
his Wife ſhall have the third Part for her Life, and if J &. dies before the Age of 
twenty-four Years, then the Land ſhall remain to the Wife during her Life, and af- 
ter her Deceaſe, (if J S. have no Ifſue) the Remainder to his Daughter in Tail, the 
Remainder to the right Heirs of the Deviſor ; the Wife dies after the Heir comes to 
the Age of twenty-four Years. In this Caſe no Intail is made by the Will, but J. S. 
ſhall have it by Deſcent in Fee. 2 Dauv. 556. 

If A. be ſeiſed of a Copyhold in Fee, and ſurrenders it to the Uſe of his Will, and 
after by his Will deviſes it to B. his Couſin for his Life, and after his Deceaſe to the 
Heir of his Body begotten, for ever: In this Caſe the Word Heir being limited to the 
Body of B. eſt nomen collectivum, and all one with the Word Heirs; and the Words 
for ever, in Caſe of a Deviſe, make a Fee, and are only put to ſhew his Intention, as 
is uſual, when Land is given to another and h's Heirs for ever; and therefore in this 
Caſe this is a Fee executed in B. and his me is in by Deſcent, and not by ay” 
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and it is not like to Archer's Caſe, Co. 1. where the Deviſe is to one for Life, and 
after to his Heir Male, and to the Heirs Male of ſuch Heir Male ; for there the In- 
heritance is limited to the Heir of the Body of the Heir Male. Paſ. 1651. adjudged in 
a Writ of Error upon a Judgment in Banco, upon a ſpecial Verdict between Pawſey 
and Lawdall, and the Judgment given iz Banco econtra reverſed for this Error. In- 
tratur Paſ. 1650. Rot. 259. This reverſed by the Opinion of the Court, præter Juſtice 
Fermyn, who was of the contrary Opinion. 2 Danv. 557. Styl. 249, 273. 

If a Man leaſes to one for Life, the Remainder to the right Heirs of J. S.; I. S. be- 
ing dead at the Time, his right Heir hath the Remainder by Purchaſe. 27 Ed. 3. 
87. 2 Dany. 5571. | 

So the right Heir ſhall have the Remainder by Purchaſe, though J. S. was living 
at the Time of the Grant. 27 E. 3. 8). 2 Danv. 557. 

When the Anceſtor by any Gift or Conveyance takes an Eſtate of Freehold, and 
in the ſame Gift or Conveyance an Eſtate is limited immediately to his Heirs in Fee 
or in Tail, there the Words, his Heirs, are Words of Limitation, and not of Pur- 
cha'e, for his Heir ſhall be in by Deſcent. Co. 1. Shelly, 104. 40 E. 3.9.b. 45 E. 
3. 19. 17 E. 3. 43. b. 64. Contra, 1 H. 4. 23. 5. 2 Danv. 357. 

So it will be if an Eſtate in Fee or in Tail to his right Heirs, be limited immedi- 
ately. Co. 1. Shelley, 104. 40 E. 3. 10. Adjudged 11 H. 4. 74 24 E. 3. 36. 27 E.3. 
87. b. 2 Dauv. 557. | 

But if a Leaſe is made to A. and B. and if A. dies before B. the Remainder to the 
Heirs of A. the Heirs of A. can take only by Purchaſe, for there was no Poſſibility 
that the Freehold and Fee could be conjoined in A. Lit. Rep. 258. 

If a Copyholder of Inheritance ſurrenders it to the Uſe of another and his Heirs, 
and he to whom the Surrender is made dies before Admittance; and after the Lord 
admits his Heir, he ſhall be ſaid in by Purchaſe, and not by Deſcent ; for he is in by 
the Lord, for nothing was in his Father by the Surrender before Admittance. 
Trin. 40 Fil. b. Moore's Caſe. 2 Danv. 55". 

If A. bargains and ſells Land to B. in Fee for Money, and after dies before Inrol- 
ment of the Deed, and after the Deed is inrolled, his Heir ſhall be in by Deſcent; and 


if it be held in Capite, ſhall ſue Livery if he be of full Age, and ſhall be in Ward if 


within Age; for upon the Inrolment it ſettles in the Bargainee, between the Bargainor 
and him, ab initio by the Statute of Uſes; and the Statute of Inrolments ſays, that 
nothing ſhall paſs except it be inrolled; ſo that if it is inroll'd, it veſts not by the Sta- 
tute of Inrolments, but by the Statute of Uſes. Hob. Rep. 136. Dimmock's Caſe. 
Cro. Fac. 408. Ow. 149, 150. 

If A. being Tenant in Tail, has Iſſue two Sons, and the eldeſt having Iſſue a 
Daughter, dies, leaving his Wife priviment enſeint of a Son; and after A. covenants 
to ſuffer a Recovery to the Uſe of himſelf for Life, the Remainder to C. and D. for 
twenty-four Years, the Remainder to the Heirs Male of the Body of 4. and dies at 
five in the Morning, and the Recovery paſſes the ſame Day, and an Habere facias 
ſeiſinam is immediately awarded, and in a few Days after executed, and the youngeſt 
Son enters, and after the Wife of the eldeſt is delivered of a Son ; he may enter upon 
the youngeſt; for the youngeſt taking what his Anceſtor would have done if he had 
lived, he ſhall take it by Deſcent, and not by Purchaſe. Trin. 23 Eliz. Shelly's Caſe, 
1 Co. 93, 94, Ec. adjudged 98. Several Caſes put upon the ſame Reaſon. And 


Aſcor 136. pl. 281. the ſame Caſe adjudged ; for when the Heir takes that which his 


Anceſtor would have taken if living, he ſhall take it by Deſcent, and not by Pur- 
chaſe. 1 And. 69. S. C adjudged. | 

If a Man having only two Daughters his Heirs, deviſes his Lands to them and 
their Heirs; they take as Jointenants, and not as Coparceners, for the Deviſe 
giveth it them in another Degree than the Common Law would have given it them, 
and for the Benefit of the Survivorſhip between them. Mich. 37 Blix. 431. per tot. 
Cur. 2 Danv. 558. 3 Lev. 127, 128. Owen 65. 

But if the Deviſe had been to one of them, and her Heirs, ſhe ſhould have taken 
the whole by Deviſe, and nothing by Deſcent, for her Title was intire. Per Dodde- 
ridge, Palm. 373. 2 Roll. Rep. 352. and Vide 2 Sid. 59. 
lf the Deviſe be to them and their Heirs, equally to be divided between them, 
Share and Share alike, they are Tenants in Common. 2 Sid. 53, 78, 79. Et vide 
GO. 362, 363: 3 Leon. 25, 26. Goulſ. 88. 

And if a Man deviſes Land to his Son and Heir apparent, and a Stranger, they 
are Jointenants for the Benefit of the Stranger. Per Cur. Godb. 94. Owen 65. 
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Ch. 2. 6. 2. Deſcent, 39 

If a Man deviſes Lands to his eldeſt Son, and his Heirs, paying 201. a-piece to his 
younger Children, at their Ages of twenty-one Years, and upon Non-payment of 
the Legacies, deviſes the Lands to his younger Children, and their Heirs; the eldeſt 
Son is in by. Deſcent, and there is no Limitation or Condition annexed to his Eſtate. 
Adjudged Hill. 41 Bliz. Ilamſworth and Pretty, Moor 644. pl. 891. The firſt Deviſe 
to the eldeſt Son and his Heirs in Fee being no more than the Law gave him, was 
yoid ; but the Deviſe to the younger upon his Non-payment was good by way of fu- 
ture or executory Deviſe. Same Caſe Cro. EL. 833, 919, 920. | 

If a Man deviſes Lands to his eldeſt Son and Heir, and his Heirs, upon Condition 
that he ſhall pay his Debts within a Year, and if he fails, that his Executors ſhall fell 
the Lands, and pay his Debts, and dies; the Son hath it as a Purchaſer, being tied 
with a Condition. Adjudged Mich. 5 Car. Gilpin's Caſe, Cro. Car. 161. 

If a Man being ſeiſed of Lands on the Part of his Mother, deviſes them to his 
Executors for ſixteen Years, and after to one who is his Heir a Parte materna, he 
ſhall take by Deſcent, for the Deſcent to the Heir 4 Parte paterna or materna is but 
a Conſequent dependant upon the Nature of the Eſtate. Vrin. 35 Car. 2. between 
Hedger and Row, 3 Lev. 127. adjudged ; tho? it was objected it was better for him to 
take by Purchaſe, for then the Heirs ot the Part of the Father might inherit before 
the Heirs of the Part of the Mother, and ſo both Heirs would be inheritable. 


(1) Of Deſcents which take away Entries. 


ESCENTS which toll Entries are in two Manners, to wit, where the Deſcent 
is in Fee, or in Fee-Tail. Lit. F. 38s. 

Deſcents in Fee which toll Entries are, as if a Man ſeiſed of certain Lands or (a) (4) That is of 
Tenements is by (5) another diſſeiſed, and the Diſſeiſor has Iſſue, and (c) dies ſeiſed ſuch Tene- 
of ſuch Eſtate ; now the Lands deſcend to the Iſſue of the Diſſeiſor by Courſe of ments hope 4 
Law. And becauſe the Law caſts the Lands or Tenements upon the Iſſue by Force 0 a Ree 


lie in Livery; 
of the Deſcent, ſo as the Iſſue comes to the Lands by Courſe of Law, and not by err“ 


his own Act, the Entry of the Diſſeiſee is taken away, and he is put to ſue a Writ heritances 
of Entry ſur Diſſeiſin againſt the Heir of the D.ſſeiſor, to recover the Land. Lit. which * in 
$. 385. But vide the Stat. 32 H. 8. c. 33. poſt. Grant, for 


. Deſcents of 
them do not put him who has Right, to an Action: And the Reaſon of this Diverſity is, for that Houſes ſerve for the Habita- 


tion of Men, and Lands to be manured for their Suſtenance, and therefore the Heir after a Defcent ſhall not be moleſted or di- 


ſturbed in them by Entry. Co. Lit. 237. b. (5) The like Law is of an Abatement or Intruſion, and of their Feoffees or Do- 
nees, &c. Co. Lit. 237. b. (e) A dying ſeiſed is neceſſary, Co. Lit. 237. b. | 


Deſcents in Tail which take away Entries are, as if a Man be diſſeiſed, and the 
Diſſeiſor gives the ſame Land to another in Tail, and the Tenant in Tail has Iſſue, 


and dies of ſuch Eſtate ſciſed, and the Iſſue enters, in this Caſe the Entry of the 


Diſſciſee is taken away, and he is put to ſue againſt the Iſſue of the Tenant in Tail, 
a Writ of Entry ſur Diſſeiſin. Lit. f. 386. 

In ancient Time, if the Diſſeiſor had been in long Poſſeſſion, the Diſſeiſee could not 
have entred upon him. Likewiſe the Difſeiſee could not have entred upon the Feoffee 
of the Diſſeiſor, if he had continued a Year and a Day in quiet Poſſeſſion. But the 
Law is changed in both theſe Caſes, only the dying ſeiſed being an Act in Law, 
does hold at this Day; and this ſeems to be very ancient, for this was the Law before 
the 29 Co. Lit. 237. b. I» 


One of the Reaſons of this ancient Law may be, that the Heir cannot ſuddenly, by 


| Intendment of Law, know the true State of his Title; and for that many Advantages 


follow the Poſſeſſion and Tenant, the Law takes away the Entry of him who would 
not enter upon the Anceſtor, who is preſumed to know his Title, and drives him to 
his Action againſt the Heir who may be iguorant thereof. id. | 

At the Common Law, if the Diſſeiſor, Abator or Intrudor, had died ſeiſed ſoon af- 
ter the Wrong done, the Diſſeiſee and his Heirs had been barred of his and their 
Entry without any Time limited by Law. Co. Lit. 238. a. 

But now by Sat. 32 H. 8. c. 33. Reciting, that whereas divers have entred by 
Strength, and without Title, Ec. it is enacted, that except ſuch Diſſeiſor has been in the 
peaceable Poſſeſſion of ſuch Manors, Lands, Sc. whereof he ſhall die ſeiſed by the 
ſpace of five Years next after ſuch Diſſeiſin, Ec. without Entry or continual Claim, 


Se. that there ſuch dying ſciſed, Ec. ſhall not take away the Entry of ſuch Perſon 
or Perſons, Ge. 


Bur 
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But after the five Years the Diſſeiſee muſt make continual Claim. Co. Lit. 238. 4. 

And it is ſaid that Abators and Intrudors are out of this Statute, becauſe the Sta- 
tute is Penal, and extends only to a Diſſeiſor, and that was the moſt common Miſ- 
chief. Et ad ca que frequentins accidunt jura adaptantur. Co. Lit. 238. a. 

The Feoffee of a Diſſeiſor is out of the ſaid Statute, and remains as at the Com- 
mon Law. Co. Lit. 238. a. mt | | 

But to a Diſſciſor the Statute is taken favourably for Advancement of ancient 
Right; for whether the Diſſeiſin be without Force or with Force, it is within the 
Statute. Co. Lit. 238. 4. 

And altho' the Statute ſpeaks of him that at the Time of ſuch Deſcent had Title 
of Entry, &c. or his Heirs, yet the Succeſſors of Bodies Politick or Corporate, ſo 
you hold yourſelf to a Diſſeiſin, are within the Remedy of this Statute; for the Sta- 
tute extends clearly to the Predeceſſor, being d iſſeiſed, and conſequently, without na- 
ming of his Succeſſor, extends to him, for he is the Perſon at the Time of ſuch De- 
ſcent had Title of Entry. Co. Lit. 238. a. 

If a Leſſee for Life is diſſeiſed, and the Diſſeiſor dies ſeiſed within five Years, the 
Leſſee for Life may enter; but if he dies before he enters, it is ſaid that the Entry 
of him in Reverſion is not lawful, becauſe his Entry was not lawful upon the Diſſeiſor 
at the Time of the Deſcent, as the Statute ſpeaks. But if the Leſſee for Life had 
died firſt, and then the Diſſeiſor had died ſeiſed, he in the Reverſion had been with- 
in the Remedy of the Statute, becauſe he had Title of Entry at the Time of the De- 
ſcent, as the Statute ſpeaks, and ſo within the expreſs Letter of the Statute, altho' 
the D. ſſeiſin was not immediate to him; and the like is to be ſaid of a Remainder, 
Sc. Co. Lit. 238. 4. 

If a Diſſciſor make a Gift in Tail, and the Donee diſcontinues, and diſſeiſes the 
Diſcontinuee, and dies ſciſed, the Entry of the Diſſeiſee is not taken away, for the 
Deſcent of the Fee-ſimple is vaniſhed and gone by the Remitter, and the Iſſue is 
in by Force of the Eſtate-Tail, of which the Donee did not die ſeiſed. Co. Lit. 238. 6. 

If a Man be diſſeiſed in Time of Peace, and a Deſcent caſt in the Time of War, 
this will not take away the Entry of the Diſſeiſee. Co. Lit. 249. b. 

IF a Diſſeiſoreſs takes Husband, has Ifſue, and dies ſeiſed, and after the Husband 

dies, and the Iſſue enters, c. the Diſſeiſee may enter, for that the Iſſue came not 
to the Land immediately by Deſcent after the Death of his Mother, but by the Death 
of his Father. Lit. $. 394. And the Eſtate of the Tenant by Curteſy commenced 
by having Ifſue, and was conſummate by the Death of the Wife, ſo as the Fee and 
Freehold did not after the Death of the Wife immediately deſcend to the Heir. Co. 
Lit. 241. b. 
"If tha Diſſeiſor dies without Heir, his Wife being enſeiut, and after the Iſſue is 
born, and enters into the Land, though he has it by Deſcent, yet the Entry of the 
Difleiſee is not taken away, becauſe the Iſſue came not to the Land immediately by 
Deſcent. Co. Lit. 241. 

If a Man recovers againſt another that is ſeiſed in Fee, and after the Recoveree 
dies ſeiſed, and it deſcends to his Heir, yet this Deſcent ſhall not take away the En- 
try of the Recoveror, becauſe he had but a Title of Entry, and the Entry is to ex- 
ecute the Judgment, and ſo relates to ir, being executory againſt the Heir that is 
privy to the Judgment, that it binds the Blood. 2 Dauv. 560. Co. Lit. 238. 4. 
Contra, Fitz. Entry cong. 35. 49 E. 3. 23. b. 7 H. J. 14.b. 16 H. J. 8. b. Agreed 
clearly per Curiam. 3 E. 4. 7. Br. Diſcent 37. Fitz. Mortdanc. 3. 6 E. 4. 11. b. 
3 H. J. 3. per Browne. $5 H. J. 31.b, Br. Bar. 26. 21 H. 8. 6. 11. b. 

So if the Recovery be againſt Tenant in Tail that dies ſeiſed, this Deſcent to the 
Iſſae ſhall not take away the Entry of the Recoveror, for the Cauſe aforeſaid. 33 
E. 3. Entry congeable 51. 2 Danv. 561. | 

So if I acknowledge the Right to another by Fine, and he grants and renders 
it to me again, and after dies ſeiſed, this Deſcent ſhall not take away my Entry, be- 
cauſe the Fine was executory; (it ſeems 33 B. 3. Entry congeable 51. is intended of a 
Fine come ceo which is executed.) 2 Danv. 561. | | 

If a Man recovers againſt 4. who after dies, having Ifſue Baſtard eigne and Mulier 
pui ſue, and the Baſtard enters and dies ſeiſed, and this deſcends to his Iſſue, this De- 
ſcent ſhall not take away the Entry of the Recoveror, for the Continuance of the 
Baſtard hath made him as Heir, and ſo privy to the Recovery. 5 H. 7, 2. Bur 
Qu re, the Iſſue himſelf cannot baſtardize his Father. 2 Danv. 561. 
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If a Man recovers Land, and after a Stranger to the Recovery dies ſeiſed, yet this 
ſhall not take away the Entry of the Recoveror, becauſe it was but a Title, and the 
Title relates to execute the Recovery of the Judgment. e Danv. 561. 

If a Man recovers againſt another, and enters and ſues Execution, and after the 
R ecoveree diſſeiſes him, and dies ſeiſed, this Deſcent ſhall take away the Entry of 
the Recoveror, for the Recovery was executed, and cannot be returned again ; and 
this is a puiſne Title. 2 Danv. 561. Co. Lit. 238. 3 E. 4 J. contra, 10 fl. J. 5. b. 
Fitz. Title 36. Quere J H. J. 15. 5 H. J. 31. . Vide Kelw. 46, 170. a. 6, 

If after Recovery _ Tenant for Life he dies, and he in Remainder enters be- 
fore Execution, and dies ſeiſed, the Entry of the Recoveror is not taken away, be- 
cauſe he is privy in Eſtate. Co. Lit. 238. a. I" 

If a Copy holder in Fee in ſado upon an Admittance dies ſeiſed of a Copyhold, and in, * De. 
it deſcends to his Heir, yet it ſhall not take away the Entry of another that has gent 41 
Right to the Copyhold. Aſich. 15 Fac. B. R. between Lee and Browne, agreed per take away «n 
Curiam, upon Evidence at the Bar, 2 Dany. 561. Same Point adjudged in Graveror Entry. 
and Ted, 4. G. 23. Poph. 35. becauſe coming in by Admittance of the Lord, his Oc- 
cupation can be no Tort to him; and the Eſtate of which he died ſeiſcd, by the 
Cn Law, was only an Occupation at Will. Et vide 4 Co. 22. a. Cro. Fac. 36. 

March 6. a 

A Deſcent of ſuch Things as lie in Grant, as Advowſons, Rents, Commons in 
Groſs, Sc. puts not him that has Right, to an Action. Co. Lit. 237. b. 

Deſcents which take away Entries, may be of Eſtates in Fee or in Tail. Lit. G. 385, = what 
386, 388. See before, p. 39. EY 

A dying ſeiſed for Term of Life, or for Term of another's Life, does never take 
away an Entry. Lit. Q. 387. 

If a Diſſcifor leaſes to A. and his Heirs during the Life of F. $. and A. dies, 
living J. . this takes not away the Entry of the Diſſeiſee, becauſe the Dying ſeiſed 
was of a Freehold only, and Heirs were added to prevent an Occupancy. Co. Lit. 

239. 4. 

But if the Reverſioner diſſeiſes the Tenant for Life, and dies ſeiſed, this Deſcent 
ſhall take away the Entry of the Tenant for Life. Co. Lit. 239. But not of a 
Stranger. Hob. 323. 

If the Diſſeiſor of the King's Tenant for Life dies ſeiſed, this takes not away the 
Entry of the Tenant for Life, becauſe the Diſſeiſor had but an Eſtate of Freehold 
during the Life of the Leſſee. | 

If the Diſſeiſor of an Infant dies ſeiſed, and after the Infant comes of Age, and 
the Heir of the Diſſeiſor dies before Entry, tho' he died not ſeiſed of an actual Seiſin, 
but of a Sciſin in Law, and in Pleading the ſecond Heir muſt make himſelf Heir to 
the Diſſeiſor, 2 this dying ſeiſed takes away the Entry of the Diſſeiſee. 

If a Diſſeiſor leaſcs for Years, and dies ſeiſed of the Reverſion, the Entry of the 
Diſſeiſee is taken away, becauſe he died ſeiſed of the Fee and Freehold. 

Otherways if he had leaſed for Life, Ec. 

If a Diſſeiſor leaſes for his own Life, and dies, the Entry of the Diſſeiſee is not 
taken away, for tho? the Fee and Freehold deſcends to the Heir of the Diſſeiſor, yct 
the Diſſeiſor died not ſeiſed of the Fee and Freehold. Co. Lit. 239. a. V. 

A Deſcent ſhall not take away the Entry of an Infant. Lit. F. 402. Who ſhall be 
4 WH of a Feme Covert, where the Wrong was done to her during the Coverture. oy . 
it. F. 403. | 

But if a Feme Sole is diſſeiſed, and then takes Husband, and the Diſſeiſor dies 
ſeiſed, and her Husband dies, ſhe cannot enter, for it ſhall be accounted her Folly 
to take ſuch a Husband as would not enter before a Deſcent. 

Otherways if the Woman was under Age when ſhe took Husband. Co. Lit. 246. 4. b. 

It ſhall not take away the Entry of one that is Non compos. Lit. F. 405. 

Nor of him that is diſſeiſed, and a Deſcent caſt while he is in Priſon. Lit. $. 436. 

So if out of the Realm. Lit. {. 440. | 

But if diſſeiſed while at large, and a Deſcent is caſt during his Impriſonment, it 
will bind him. Co. Lit. 259. a. Lit. Rep. 88. 

So if diſſeiſed, being in the Realm, and a Deſcent is caſt while he is out of th 
Realm. Co. Lit. 261. 5. | 

If beirg diſſeiſed when out of the Realm, he returns into the Realm, and after 
goes out of the Realm, and then the Diſſeiſor dies, Cc. vide Dyer 143. Pl. 57. Quare. 

Et vide 1 And. 311. FE g 
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Deſcent. Part I. 


In reſpe& of 
his Right or 
Eltate. 


In reſpect of 
ſeveral claim- 
ing by the 
ſame Title. 


If the Lord of a Manor leaſes it to one for Life, and a Tenant of the Manor dies 
without Heir, and a Stranger enters, and dies ſeiſed, and the Tenant for Life dies, 
Sc. the Deſcent binds the Lord; for it was his Folly that he would leaſe the Manor 
to one that would not enter. Xelw. 144. per Keble, who ſaid he might have a Writ 
of Eſcheat. 2 Danv. 564. | . N 
Where ſuch Leſſor might make continual Claim, and conſequently for want there- 
of ſhall be bound by the Defcent, vide C. Lit. 250. b. Et vide W. Fones 324. and 
of Continual Claim, poſt. 43. \ 

If A. enfeoffs B. upon Condition, and B. is diſſeiſed, and the Diſſeiſor dies ſeiſed, 
and the Condition is broke either before or after the Deſcent, the Entry of A is not 
taken away, for the Eſtate is ſubje& to the Condition into whoſe Hands ſoever it 
comes. Lit. 5. 391, 392. The Title of Entry in the Feoffor or Donor, that hath but 
a Condition (ſo of a Title of Entry upon a Limitation. Cro. El. 920. Noy 51. Or 
Power given by Will to fell Lands. Kehu. 40. b.) cannot be taken away by any De- 
ſcent, becauſe he has no Remedy by Action to recover the Land; and if a Deſcent 
ſhou'd take away his Entry, it ſhould bar him for ever. Co. Lit. 240. a. And the 
Condition remains in the ſame Eſſence it was at the Time of the Creation, and can- 
not be deveſted and put out of Poſſeſſion as Lands, c. Co. Lit. 240. b. 

So he that has Title to enter upon a Mortmain ſhall not be barr'd by a Deſcent, 
becauſe then he ſhould be without Remedy. Co. Lit. 240. b. 1+Leon. 210. 

And if A. deviſes Lands to B. and dies, and the Heir of A. enters, and dies ſeiſed 
before any Entry made by B. this Deſcent ſhall not take away the Entry of B. for if 
it ſhould take away his Entry, it ſhould bar him of his Right, and leave him utterly 
without Remedy. | | 

So of him that has Title to enter for Conſent to a Raviſhment of the Patentee of 
the King, Oc. Co. Lit. 240. b. 

But where Lands were deviſable by Cuſtom, a Man might have a Writ of Ex 
gravi querela, withont any particular Uſage, as incident to the Cuſtom; and a De- 
{cent in ſuch Caſe ſhould have bound the Deviſee. Co. Lit. 111. a. 

If a Man dies ſeiſed of Lands, his Wife being privement enſeint of a Son, and a 


Stranger abates, and dies ſeiſed, and after the Son is born, he ſhall not be bound by 


the Deſcent, becauſe at that Time he had no Right to enter. Co. Lit. 245. b. 

The Entry of Tenant for Years, Tenant by Sratute- Merchant, c. that have but 
Chattel, is not taken away by any Deſcent, for by their Entry upon the Heir they 
take no Freehold from him. Co. Lit. 249. 4. 

If a Man having Ifſue two Sons, dies ſeiſed of Lands in Fee-fimple, and the 
Younger Son enters by Abatement, hath Iſſue, and dies ſeiſed, the Entry of the 
Elder or his Ifſue is not taken away, for it ſhall be preſumed the Younger entred 
claiming by the ſame Title, viz. as Heirs to his Father. Lit. $. 396. So tho' many 
Deſcents are caſt in his Line, yet may the Eldeſt or his Heirs enter. Co. Lit. 242. ö. 

And admit that the Youngeſt Son be of the half Blood to his Brother, yet he is of 
the whole Blood to his Father, and therefore if he enters by Abatement, and dies 
ſei:ed, it ſhall not bar his Elder Brother of his Entry. 

Bur if the Youngeſt Son makes a Feoffment in Fee, and the Peoffee dies ſeiſed, 
that Deſcent ſhall take away the Entry of the Elder, becauſe the Privity of Blood 
fails. Co. Lit. 242. 5. ä 

But if the Elder Son enters after the Death of his Father, and the Younger diſſeiſes 


him, has Iſſue, and dies ſeiſed, the Entry of the Elder is taken away, for entring 


by Diſſeiſin upon his Brother, it cannot be intended he claimed as Heir to his Fatuer, 
any more than if a Stranger had diſſeiſed the Elder Brother. Lt. F. 397. 

So if a Stranger abates, and the Younger diſſeiſes him, and dies ſeiſed, Oc. 

Burt if Lands are given to Husband and Wife and the Heirs of their two Bodies, 
and they have Iſſue a Daughter, and the Wife dies, and the Husband has Iſſue a 
Son by another Wife, and dies, and the Son abates, and dies ſeiſed; this Deſcent 
takes away the Entry of the Daughter, becauſe they claimed not by one Title. Co. 
Lit. 242. b. es 

So if the Father leaſes for Life, and dies, and the Tenant for Life dies, and the 
Younger Son intrudes, and dies ſeiſed, the Entry of the Elder is not taken away, 

If for Years, Sc. the Poſſeſſion of the Leſſee makes an actual Freehold in the 
Eldeſt. Co. Lit. 243. 


2 
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of the continual Claim made, notwithſtanding the Deſcent. 
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43 


— 


— 


(K) Where an Entry taken away by Deſcent ſhall be revived. 


F a Diſſeiſor makes a Gift in Tail, and the Donee hath Iſſue, and dies ſeiſed with- 
1 out Iſſue, ſo as the Eſtate-tail which deſcended is ſpent, the Entry of the Diſſeiſec 


p . pay Y 
is revived. Co. Lit. 238. ). But if the Diſſei ſor dies ſeiſed, and the Heir of the Diſ- 
ſeiſor dies without Heir, the Diſſeiſee cannot enter upon the Land by Eſcheat. Co. Lit. 


240. A. 
So if the Son diſſeiſes one, and enfeoffs the Grandfather, who dies ſciſed, and the 
Lands deſcend to the Father, now is the Entry of the Diſeiſſee taken away; but if 


the Father after dies ſeiſed, and the Lands deſcend to the Son, the Entry of the Diſ- 
ſeiſee is revived. Co. Lit. 238 bh. 


So if after ſuch Deſcent caſt, the Diſſeiſor (a) takes back an Eſtate for Life or in (a) Comes to 
Fee, the Diſſeiſee may enter upon him. Cv. Lit. 238. b. 


Tho' he takes back bur an Eſtate for Life, yer when the Diſſeiſee enters upon him, $*" 
he ſhall deveſt the Reverſion ; for the Eſtate of Freehold is that whereupon a Præci pe nn; wr gy 
lies, and the Entry of the Diſſeiſce is as available in Law as if he had recovered in a Co. Lit. 2424. 
Pracipe. Co. Lit. 241. a. 


If a Diſſeiſor leaſes to an Infant for Life, and he is diſſeiſed, and a Deſcent caſt, 
and the Infant enters, the Diſſeiſee may enter upon him. Co. Lit. 238. 6. 

If after a Deſcent caſt, the Heir of the Diſſeifor, Ec. endows the Wife of the 
Diſſeiſor of a third Part, the Diſſeiſee may enter into this third Part, for the Wife 
ſhall not be in by the Heir, but immediately by her Husband by Title paramount 
the Deſcent ; and therefore, in Judgment of Law, the Freehold and Poſſeſſion which 
the Heir had by the Deſcent, is taken away ty the Endowment. Co. Lit. 241. 4. 

If after the dying ſeiſed of the Diſſeiſor the Diſſeiſee abates, and the Wife of the 
Diſſeiſor recovers Dower againſt him by Confeſſion in a Writ of Dower, tho' the 
Deſcent be avoided, yet the Diſſeiſee cannot enter upon the Tenant in Dower, be- 


cauſe the Recovery was againſt himſelf. Co. Lit. 241. a. But if he had aſſigned her 
Dower in pais, ſome ſay he ſhould have entred upon her. 


If an Infant being a Diſſeiſor aliens in Fee, and the Alienee dies ſeiſed, and the 
Infant enters upon the Heir of the Alienee, the Diſſeiſee may enter upon him; for 
by the Entry of the Infant the Deſcent is defeated. Lit. f. 407, 408. 

If the Diſſeiſor makes a Feoffment upon Condition, and the Feoffee dies ſeiſed, 


and the Feoffor enters upon the Heir for Breach of the Condition, the Diſſeiſee 


may enter upon him, becauſe by the Entry of the Diſſeiſor he is utterly defeated, 
Lit. 5. 409. a f 


the Land a- 
gain either by 


(L) He a Deſcent to take away an Fntry may be prevented, viz. By 
continual Claim. 


Ontinual Claim is where a Man has (a) Right and Title to enter into Lands or Continual 
Tenements whereof another is ſeiſed in Fee, or in Fee-tail, if he who has Title ſs Het, 
to enter makes continual Claim to the Lands or Tenements, before the dying ſeiſed of i) And yet 
him who holds the Tenements, then altho* ſuch Tenant dies thereof ſeiſed, and the — ym 
Lands or Tenements deſcend to his Heirs, (b) yet may be who has made ſuch con- made * him 
tinual Claim, or his Heir, enter into the Lands or Tenements ſo deſcended by reaſon who has 


As in Caſe a Man be Right, and 
diſſeiſed, and the Diſſeiſee makes continual Claim to the Tenements in the Life of u ten. 


rs , 3 X / b Lit. 2 50. b. 
the Diſſeiſor, altho* the Diſſeiſor dies ſeiſed in Fee, and the Land deſcend to his 00 Thigh os 
Heir, yet the Diſſeiſee may enter upon the Poſſeſſion of the Heir notwithſtanding be underſtood 
the Deſcent, Lit. F. 414. | in this N 
the Father makes Claim, and the Diſſeiſor dies, and then the Father dies, that his Heir ma enter, becauſe 1 


caſt in the Father's Time, and the Right of Entry which the Father gained by his Claim, ſhall deſcend to hiz Heir, But if 
the Father makes continual Claim, and dies, and the Son makes no continual Claim, 


r nd ; ; and within the Year and Day after the 
Claim made by the Father, the Diſſeiſor dies, this ſhall take away the Entry of the Son, for the Deſcent was caſt in his 
Time, and the Claim made by the Father ſhall not avail him, who might have claimed himſelf. Co. Lit. 250. b. 


Where an Entry into Part ſhall be an Entry into the Whole, vide p. 7. Where to be 


made. 


If 
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How. If a Man has Title to enter and dares not, for (a) fear of being beat, maimed, or 
(a) Every fear Killed, then he may go as near as he dares to the Lands, and by Word claim the ſame 
is not luffici- to be his; preſ-nrly by ſuch Claim he has a Poſſeſſion and Seifin in the Lands, as 


er well as if he had ( entred indeed, altho* he never had Poſſeſſion or Seiſin thereof 


Safety of the before. Lit. F. 419. 


Perſon, and 
ace Hou or Goods, for he may recover Damages for them; and it muſt not be a vain Fear, but ſuch as may befall a 


conſtant Man, as it the adverſe Party lie in wait in the Way with Weapons or by Words menace, to beat, mayhem or kill 
him that would enter. Co. Lit. 25 3. b. (5) This is an Entry in Law, and ſhall veſt the Poſſeſſion and Seiſin in him for his 


Advantage, but not for his Diſadvantage. Co. Lit 253. b. 


When. If he who Occupies the Land die ſeiſed in Fee or in Fee- Tail within a (a) Year 
(a) TRE and a Day after fuch Claim, whereby the Lands deſcend to his Son as Heir to 
on wnic 


8 _ ho he who made the Claim may enter upon the Poſſeſſion of the Heir, Oc. 
is to be ac- it. Y. 422. 
— one. But if the Father died ſeiſed after the Year and the Day, then he who made the 
Co. Lit. Claim could not enter; therefore if he would be ſure his Entry ſhould not be taken 
tbo away by ſuch Deſcent, Sc. he ſhould have made another Claim within a Year and a 
Day after the making the firſt Claim, and in like Manner a third Claim, and ſo on, 
miking a Claim within every Year and Day next after every Claim made, during 
the Lite of his Adverſary, and then at what Time ſoever his Adverſary died ſeiſed, 
his Entry ſhould not be taken away by Deſcent. Lit. 5. 423. 
But this Hime of a Year and Day is, fince Littleton wrote, altered by the Statute of 


Who may 32 JI. B. c. 33. before mentioned p. 39. 
make it. The Leſſor upon a Leaſe for Life or Years may enter to make Claim. Co. Lit. 
250. 6. 

"If the Diſſeiſee made continual Claim, and the Diſſeiſor died ſeiſed within the Year, 
his Heir being within Age, and the King by Office was intitled to the Wardſhip, 
though the Entry of the Diſſeiſee was not lawtul, yet might he make continual Claim 
to avoid a Deſcent. Co. Lit. 250. b. 

In what Caſes If there be Tenant for Life, the Remainder over, and Tenant for Life makes a 

the bn. Claim, and after the Diſſeiſor, or he that is ſeiſed, Oc. dies ſeiſed within the Year, 

ſhall ſee tor and after the Leſſee dies before Entry, yet he in Remainder ſhall have Advantage of 

another, this Claim, becauſe he himſelf could not have made a Claim, and the Deſcent ſhall 
not bind the Leſſee; and therefore ſhall not bind the Remainder. Lit. F. 416. 

So in Caſe of a Reverſion. Co. Lit. 252. a. 

But it ſeems in this Caſe, that if the Leſſee for Life makes a Claim, and dies, and 
after the Diſſeiſor dies ſeiſed within the Year, that this Deſcent ſhall bind the Re- 
mainder, becauſe he might have made a Claim after the Death of the Leſſee, and he 
is not privy to the Claim of the Leſſee not coming under him, and the Claim ought 
to be continuing 'till the Death, which it is not here; Ergo, 

If two Jointenants are diſſeiſed, and one makes Claim, and after the Diſſeiſor dies 
ſe.ſed within the Year, it ſeems this ſhall not take away the Entry of the other Join- 
tenant, but that this Claim by one ſhall ſerve for both, becauſe the Entry of one is 
the Entry of both, and otherwiſe there would be a Severance of the Jointure, which 
cannot be by ſuch an Act. Co. Lit. 252. a. 2 Danv. 562. 5 

Bur it ſeems in this Caſe, that if that Jointenant that made a Claim dies, and after 
the Diſſeiſor dies ſeiſed within the Year after the Claim made, that this Diſcent ſhall 
take away the Entry of the Survivor for the whole; for that though the Claim of one 
ſhould ſerve for both during their Lives, by a Conſequence to avoid the Severance 
of the Jointure, yet this Miſchief is not in this Caſe, and the Survivor comes para- 
mount the Claim, and ſo not privy to it, and ſo the Claim is determined before the 
death of the Diſſeiſor, and as it ſeems the Claim ought to continue 'till the dying 
ſeiſed. But Qnære this, for it hath been argued for a Point. 2 Danv. 562. 

If the Tenant be diſſeiſed, and make continual Claim, and dies without Heir, and 
after the Diſſeiſor dies ſeiſed within the Year, this ſhall bind the Lord by Eſchear, 
becauſe he comes paramount the Claim, and not in Privity thereof; and he might 
have made a Claim after the Eſcheat. 2 Dan. 562. | 

If the Baron makes a continual Claim, and dies, and after the Diſſeiſor dies ſeiſed 
within the Year after the Claim, yet ir ſeems the Wife ſhall be bound, becauſe the 
is not privy to the Claim, nor comes under it, and ſhe herſelf mizht have made a 
Claim: But guzre this. 2 Dauv. 562. 
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Ch. 2. $2. Deſcent. 
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If the Father be diſſeiſed, and makes continual Claim, and dies, and after the Diſ- 
ſeiſor dies ſeiſed within the Year after the Claim, yet this ſhall not bind the Heir of 
the Father, becauſe: he comes in under the Father, and in Privity of Blood and 
Eſtate, and therefore he ſhall have Advantage of the Claim of the Father, without 
any new Claim by himſelf. 9 H. 4. 5. Curia. Br. Continual Claim 1. Lit. Q. 421. 
Admit the Claim ſhall ſerve for him and his Heirs. Contra, 15 E. 4. 22. 2 Dans. 

6 6 „ 1 | 
n The Claim made by the Father ſhall. never avail him who might have made Claim 
imſelf. - 17 U 248 It bi | | 
: Where the Deſcent is caſt in the Time of the Father, the Right of Entry which 
the Father gained by his Claim deſcends to his Son. Co. Lit. 250. . 


(M) What Things ſhall d:ſcend to the Heir er Executor. 


F a Nobleman, Knight, Eſquire, Sc. be buried in a Church, and have his Coat 
1 of Armour and Pennons, with his Arms and ſuch other Enſigns of Honour as be- 
long to his Degree or Order, ſet up in the Church, or if a Graveſtone or Tomb be 
laid or made, Sc. for a Monument of him; in this Cafe altho' the Freehold of the 
Church be in the Parſon, and theſe are annexed to the Freehold, yet Parſon or any 
other cannot take them or deface them, but he is ſubject to an Action to the Heir, 
and his Heirs, in Honour and Memory of whoſe Anceſtor they were ſet up. Mich. 
10 Fac. B. Pym's Caſe. Per Cur. 2 Danv. 552. Co. Lit. 18. b. (Godb. 199, 200. 
& C and F. P. cited. 12 Co. 104. F. C. and &. P. cited.) For being put there for the 
Honour of his Anceſtor, they are in nature of Heirlooms. 

And ſome hold that the Wife or Executor, that firſt ſer them up, may have an 
Action againſt thoſe that deface them in their Time. Co. Lit. 18. 5. In Moor $78. 
pl. 1232. a Caſe cited by the Chief Juſtice where the Widow brought ſuch Action 
againſt the Parſon, 12 Co. 104, 105. cited. Godb. 200. cited. | 

In ſome places Chattels, as Heirlooms (as the beſt Bed, Table, Pot, Pan, Cart, 
and other dead Chattels moveable) go to the Heir, and he may have an Action for 
them at Common Law, and ſhall not ſue for them in the Eccleſiaſtical Court, but the 
Heirloom is due by Cuſtom, and not by the Common Law. And the ancient 
Jewels of the Crown are Heirlooms and ſhall deſcend to the next Succeſſor, and are 
not deviſable by Teſtament. Co. Lit. 18. 5. | 

An Heir-loom is called Priucipalium or Hereditarium. Co. Lit. 18. b. | 

Conſuetudo hundredi de Stretford in Com. Oxon eſt, quod Heredes ten'torum inſra Hundre- 


dum predittum exiſten* poſt mortem anteceſſorum ſuorum habebunt, Cc. Principalium, 


Anglice an Heir-loom, viz. De quodam genere catallor, utenſilium, Ec. Optimum plau- 
ftram, optimam carucam, optimum ciphum, c. Co. Lit. 18. b. cited in the Margin, 
Int. adjadicata coram Rege, Trin. 41 E. 3. lib. 2. fo. 104. in Theſanr. 


(N) What Per ſon may or may not, be Heir to another ; and to whom. 


Baſtard cannot be an Heir, for eft nullius Filius. Co. Lit. 8. a. 123. a. 1 Sid. 
200, 2 Sid. 52. Noy 162. | | | 

Baſtard Brothers cannot be Heir one to another. 43 E. 3.2.b. 2 Danv. 552. 

A Monſter which has not the Shape of Mankind, cannot be Heir or inherit any 
Land, tho? it be brought forth in Marriage, but altho' he be deformed in any Part, 
yet if he has human Shape he may be Heir. Hiz qui contra formam bumani generis con- 
verſo more procreantur, ut fi mulier mouſt roſum, vel prodigioſum enixa, inter liberos non 
computentur, partus tamen cui uatura aliquantulum ampliaverit vel diminuerit, non tamen 
ſuperabundanter (ut fi ſex digitos, vel niſi quatuor habuerit ) bene debet inter liberos connu- 
merari. Si inutilia natura reddidit, ut fi membrg tortuoſa habuerit, non tamen is partus 
A4 Another ſaith ampliatio ſeu diminutio Membrorum non nocet. Co. Lit. 
7. b. 8. a. 

A Man ſeiſed of Lands in Fee has Iſſue an Alien born out of the King's Legiance, 
he cannot be Heir, propter deſectum ſubjeftionis, altho' he be born within lawful Mar- 
riage. > 


If made a Denizen by the King's Letters Patent, yet be cannot inherit to his Fa- 
ther or any other. Co. Lit. 8. a. 
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But it is otherwiſe if he be naturalized by Act of Parliament, for then he is not 
accounted in Law alienigena, but indigena. Co. Lit. 8. a. | es 

The Denization of two Brothers cannot make them inheritable the one to the 
other. 1 Sid. 195. Vide 1 Vent. 418, 419. 

If a Man be attainted of Treaſon or Felony, altho* he be born within Wedlock, he 
can be Heir to no Man, nor any Man Heir to him, propter delictum; for by the At- 
tainder his Blood is corrupted. And this Corruption of Blood is ſo high, as it can - 
not abſolutely be ſalved and reſtored but by Act of Parliament. Co. Lit. 8. a. 

If the Iſſue in Tail be attainted of Felony, and after his Father dies, he cannot 
enter into the Lands, in reſpect of the Corruption of Blood upon the Attainder of 
himſelf. Co.- Lit. 391. b. 392. 4. 

But if one attainted is pardoned, the Blood is reſtored, as to ſuch Iſſue as are born 
afterwards. Co. Lit. 8. a. 392. a. But having Reſpect to thoſe whoſe Blood was 
corrupted at the Time of the Attainder, the Pardon removes not the Corruption of 
Blood either upward or downward. Co. Lit. 392. 4. 

Ideots, Lepers, Madmen, Outlaws in Debt, Treſpaſs, or the like, Perſons excom- 
municated, Men attainted in a Præmunire, or convicted of Hereſy may be Heirs. 
Co. Lit. 8. a. 

A Baſtard may be Heir againſt a — by Continuance. 43 E. 3. 32. 2 Danv. 
553. Otherwiſe where the Continuance of the Poſſeſſion is interrupted by the Mulier. 
Co. Lit. 245. a. 6 

The Iſſue of a Baſtard Eigne may be Heir againſt the Mulier or Stranger, by his 
Father's Continuance of the Poſſeſſion to his Death. Co. Lit. 243. b. 244. 4. 

And though the Iſſue of the Baſtard endows the Wife of the Baſtard, yet is not 
the Entry of the Mulier lawful upon Tefiant in Dower, for his Right was barred by 
the Deſcent. Co. Lit. 244. 8 G. 101. 6b. 

An Hermaphrodite that is as well Male as Female, ſhall be Heir either as Male or 
Female. 

If an Alien be made a Denizen, the Iſſue which he has after ſhall inherit him, but 
not the Iſſue that he has before. Co. Lit. 8. a. 

If an Alien has Iſſue in England two Sons, theſe Sons are Denizens, and yet the 
one of them cannot be Heir to the other of them, becauſe there never was any in- 
heritable Blood between the Father and them, and where the Sons could by no Poſ- 
ſibility be Heir to the Father, the one of them ſhall not be Heir to the other. Co. 
Lit. 8. a. Vide Palm. 18. Same Point arguendo, con. 2 Sid. 150. Same Point per Glys 
C. J. con. In Collingwood and Pais's Caſe, 1 Lev. 60. ſame Point cited; and the ſame 
Point was in the Exchequer Chamber agreed by ſeven Judges againſt three to be other- 
wiſe, for that in a Mortdauceſtor he might make Title as Heir to his Brother, with- 
out mentioning his Father. 1 Sid. 198. ſame Point adjudged by all the Judges in 
the Exchequer Chamber, except three, this being ſaid to be the ſame as the principal 
Point there, viz. where two Sons of an Alien were naturalized, Sc. 

If a Man has Iſſue two Sons, and after is attainted of Treaſon or Felony, and one 
of the Sons purchaſes Lands and dies without Iſſue, the other Brother ſhall be his 
Heir, for the Attainder of the Father corrupts the lineal Blood only, and not the col- 
lateral Blood between the Brethren, which was veſted in them before the Attainder, 
and each of them by Poſſibility might have been Heir to the Pather. Adjudged Mich. 
40 C41 Eliz. Hobby's Caſe in Scaccario. Co. Lit. 8. a. 4 Leon. 5. Palm. 19. Vide 
Noy 158, &c. 2 Roll. Rep. 93. Co. Car. 543. Lit. Rep. 28. 2 Sid. 25, 27. Cro. 
Fac. 539. 1 Vent. 425. 

But ſome have holden, that if a Man be attainted of Treaſon or Felony, and after 
has Iſſue two Sons, they cannot be Heir one to the other, becauſe they never could be 
Heir to their Father, nor ever had any inheritable Blood in them. Co. Lit. 8. a. 
Contra, 1 Sid. 201. and in 2 Sid. 248. the ſame Point is cited by Newdigate J. and de- 
nied, and ſaid, that my Lord Coke confutes himſelf, fo, 84. where he ſays, that if 
Feme 'Tenant in Chivalry marries an Alien, by whom ſhe has Iffue, is inheritable ; 
and yet ſuch Ifſue cannot have two Bloods in him, his Mother being an Alien. Vide 
Co. Lit. 84. b. where it is admitted ſuch Iſſue ſhall be in Ward to the Lord; which 
could not be, if not capable of taking by Deſcent. And in Co. Lit. 12. it is ſaid, 
that ancient Authors have ſaid, that if a Man be ſeiſed of Lands in the Right of his 
Wife, and attainted of Felony, and after has Iſſue, this Iſſue ſhall not inherit. But 
for this Vide 3 Co. 41. a. b. Ney 159, 166, 168. Lit. Rep. 28. 1 Sid. 200. 1 Vent. 
422, 


2 He 
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He who is born deaf and dumb, may be Heir to another. 

So may he who is born deaf, dumb and blind. Co. Lit. 8. 4. 

If an Alien has Iſſue A. born in Flanders, and comes into England, and is made a 
Denizen, and after has Iſſue B. and dies, and A. is naturaliz:d by Act of Parliament, 
and it is thereby enacted, (a) that A. ſhall be enabled to purchaſe, inherit and enjoy, (a) Vide 
as Heir to any Anceſtor lineal or collateral, and (5) ſhall be adjudged a natural Subject of 1 Vent. 420, 
England in every Reſpect to all Intents and Purpoſes, and A. after purchaſes Copy- 6) 4 Sid. 2 

, | | ; ** 24. 
pyhold Lands, and dies without Iſſue, B. ſhall inherit. Adjudged, tho* objected 
that it was enacted, that A. ſhould be Heirs to his Anceſtors lineal or collateral ; but 
that it was not ſaid, that they ſhould be Heirs to him; and at the Death of his Fa- 
ther, A. had no inheritable Blood in him. And it was anſwered, that the Blood was 
not the Cauſe of the Diſability, but the Place of his Birth, for the Law reſpects not 
the Blood where there is no Allegiance. Trin. 17 Fac. Codſry and Dixon, Cro. Fac. 
539. and in Palm. 13, & 14, &c. 2 Roll. Rep. 92, &c. 113. S. C. adjudged Godb. 
275. S. C. adjornatur. 1 Sid. 201. 1 Vent. 428. cited. | 

If an Alien has Iſſue A. B. and C Aliens, and N. and C. are naturalized, and B. 
purchaſes Lands in Fee and dies without Ifſue, C. may inherit theſe Lands, for he 
may make his Title thereto without mentioning his Father. Adjudged per tot. Cur. 
Hill. 1657. Foſter and Ramſey, 2 Sid. 23, 51, 148. 

And the ſame Point was adjudged (ſeven Judges againſt three) in Collingwood and 
Pais, in the Exchequer-Chamber, 1 Lev. 55, 59. the Words of the Naturalization 
being, That they ſhould inberit to any Anceſtor lineal or collateral as fully to all Intents 
and Purpoſes as if they bad been natural-born Subjets ; for the Deſcent between them is 
immediate, and he may make his Title in a Aſordanceſtor as Heir to his Brother w'th- 
out mentioning his Father. And the Words of the Act of Parliament, which ſay be 
ſhall be inberitable to any Anceſtor, lineal or collateral, are vain ; if being deſcended 
from an Alien, he cannot have any Anceſtor. 1 Sid. 193, 198, Same Caſe adjudged 
by all the Judges except three, becauſe the Deſcent between the Brothers is an im- 
mediate Deſcent, and in Caſe of an immediate Deſcent, there can be no Impediment 
but what is between the Parties themſelves; tho' it was argued by the three Judges 
that held the contrary, that the Blood between the Brothers is communicated by the 
Parents, and the Impediment ariſes from the Failure of inheritable Blood in the 
Fountain. Vide 1 Vent. 413, Sc. the Lord Chief Juſtice Hale's Argument in this 
Caſe ; and 424, he ſays, that in a Deſcent between Brothers the Law only reſpects 
the mediate Relation of the Brothers, and not in Reſpect of their Father; for if the 
Law took Notice of the Father as a Medium thereof, a Brother by a ſecond Venter 
might ſucceed the other Brother, becauſe he is Heir to his Father. 1 Vent. 424. 
Hard. 22 

If a Biitard enters after the Death of the Father and continues ſeiſed for a Year, Where the 
and after aliens to another, and the Alienee dies ſeiſed without any Interruption, yer Mulier ſhall 
this dying ſeiſed of the Alienee ſhall not bind the Right of the Muljer, for this is not be barted. 
within the Maxim. 2 Dauv. 550. 

If Baſtard Eigne dies ſeiſed without Iſſue, and the Lord by Eſcheat enters, this 
ſhall not bar the Mulier, becauſe there is no Deſcent. 

If the Baſtard enters, and the Mulier dies, his Wife privement enſeint with a Son, 
the Baſtard has Iſſue and dies ſeiſed, the Son is born, his Right is bound for ever. 
But if the Baſtard dies ſeiſed, his Wife enſeint with a Son, the Mulier enters, the | 
Son is born, the Iſſue of the Baſtard is barred, for there muſt not only be a dying 
ſeiſed, but alſo a Deſcent to his Iſſue. Co. Lit. 244. a. 

If Baſtard Eigne in the Life of his Father has Iſſue, and dies, and then the Father 
dies ſeiſed, and the Son of the Baſtard enters as Heir to his Grandfather, and dies 
ſeiſed, this Deſcent ſhall bind the Mulier. Co. Lit. 244. b. 8 Co. 101. b. 

If a Man has Ifſue ſuch a Baſtard as aforeſaid, and dies, and the Baſtard enters 
and dies ſeiſed, and the Land deſcends to his Iſſue, the Collateral Heir of the Father 
is bound, as well as where there are two Sons. Co. Lit. 244. 4. 

If Tenant in Tail has Iſſue Baſtard Eigne and Mulier Puiſne and dies, and the 
Baſtard enters, and continues peaceably for his Life, and dies, and this deſcends to 
his Iſſue, this ſhall bind the Mulier, tho' this be an Eſtate- tail. 

But it ſeems the Iſſue of the Mulier ſhall not be bound by ſuch Deſcent ; for then 
this ſhould be a Bar of the Tail by the AR of his Father, which is againſt the Sta- 
tute. 2 Dany. 551. 
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If there be Tenant in Tail, the Remainder over to another, and the Tenant in 
Tail dies, having Iſſue Baſtard Eigne and Multer * N and the Baſtard enters, and 
dies ſeiſed having Iſſue, the Deſcent from the Baſtard ſhall not bind the Right of 
him in Remainder, but he ſhall have his Action; for the Continuance of the Poſſeſ- 
ſion by the Baſtard ſhall not be prejudicial to him. 2 Danv. 551. 

If the Baſtard dies ſeiſed, the Mulzer being within Age, it ſhall bind him. 2 Danv. 
551. Co. Lit. 244. For the Iſſue of the Baſtard, in ſore, romp of Law, is become 
lawful Heir, and the Law prefers Legitimation before the Privilege of Infancy. 
Contra, Bro. Deſcent 29. vide 8 Co. 100. b. 101. a. where it is ſaid, that as to an 
Infant, Non compos, &c. being bound by ſuch Deſcent, the Opinions have been both 
ways; but concludes it the better Opinion, that they ſhall be bound. Vide Plowd. 
Com. 372. 

But Cite (on Lit) ſays, the Reaſon of this Caſe is, for that Fu/fum non eft aliquem 
poſt mortem facere Baſtardum, qui toto tempore vitæ ſue pro legitimo habebatur. And ſo 
it ſeems to be, that if a Man bas Iſſue a Son being Baſtard Eigne, and a Daughter, 
and th ughter is married, the Father dies, the Son enters and dies ſeiſed, this 
ſhall bar the Feme Covert : And the Deſcent in this Caſe of Services, Rents, Rever- 
ſions, expectant upon Eſtates-tail, or for Life, whereupon Rents are reſerved, Ec, 
ſhall bind the Right of the Mulier, but a Deſcent of theſe ſhall not drive them that 
have Right to an Action. 

So if the Baſtard dies ſeiſed, and his Ifſue endows the Wife of the Baſtard, yet 
this is not the Entry of the Mulier lawful upon the Tenant in Dower, for bis Right 
was barred by the Deſcent. Co. Lit. 244. 4. 

If the Father leaſes for Life, or makes a Gift in 'Tail, rendring Rent, and dies, 
this ſhall bar the Alzlier. Co. Lit. 15. a. 

If a Man has Iſſue two Daughters, the Eldeſt being a Baſtard, and they enter and 
occupy peaceably as Heirs; now the Law in Favour of Legitimation ſhall not adjudge 
the whole Poſſeſſion in the Mulier, (who then had the only Right) bur in both, ſo as 
if the Baſtard has Iſſue and dies, her Iſſue ſhall inherit. Co. Lit. 244. 4. 

If a Baſtard Eigne enters, and is ouſted by the Aſulier, and after the Baſtard diſ- 
ſeiſes the Mulier, and dies ſeiſed, and his Iſſue enters, the Right of the Mulier is not 
bound, but he may have a Writ of Entry ſur Diſſeiſin, Ec. againſt the Iſſue of the 
Baſtard, Sc. Lit. 5. 401. 

But if the Mulier enters upon the Baſtard, and the Baſtard after recovers the Land 
in an Aſſiſe againſt the Mulier, and after the Baſtard dies ſeiſed, this ſhall bar the 
Aulicr, for the Interruption was avoided. Co. Lit. 245. b. 


(O) How far the Heir is chargeabiè for the Act of the Anceſtor. 


HIS is to be obſerved in Fee-ſimple Inheritance, that every Heir having Fee- 

ſimple Land or Inheritance, be it by Common Law or by Cuſtom, of either 
Gavelkind or Borongh- Engliſh, is chargeable ſo far forth as the Value thereof ex- 
tends, with the binding Acts of the Anceſtors from whom the Inheritance deſcend- 
eth; and theſe Acts are collateral Incumbrances, and the Reaſon of this Charge is, 
Qui ſentit commodum, ſentire debet & incommodum ſive onus. As for Example, if a 
Man bind himſelf and his Heirs in an Obligation, or do covenant by Writing for him 
and his Heirs, or do grant an Annuity for him and his Heirs, or do make a War- 
ranty of Land, binding him and his Heirs to Warranty: In all theſe Caſes the Law 
chargeth the Heir after the Death of the Anceſtor with this Obligation, Covenant, 
Annuity and Warranty; yet with theſe three Cautions : Firſt, that the Party muſt 
by Special Name bind himſelf and his Heirs, or Covenant, Grant and Warrant for 
himſelf and his Heirs ; otherwiſe the Heir is not to be touched. Secondly, that 
ſame Action muſt be brought againſt the Heir, whilſt the Land or other Inheritance 
reſteth in him unaliened away; for if the Anceſtor die, and the Heir, before an 
Action be brought againſt him upon thoſe Bonds, Covenants, or Warranties, do 
alien away the Land, then the Heir is clear diſcharged of the Burden ; except the 
Land was by Fraud conveyed away of Purpoſe to prevent the Suit intended againſt 
him. Thirdly, that no Heir is farther to be charged than the Value of the Land 
deſcended unto him from the ſame Anceſtor that made the Inſtrument of Charge, 
and that Land alſo not to be ſold outright for the Debt, but to be kept in Extent, 
and at a yearly Value, until the Debt or Damage be run out. Nevertheleſs, if an 
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Heir that is ſued upon ſuch a Debt of his Anceſtor do not deal clearly with the Court 
when he is ſued, that is, if he come not in immediately, and by way of Confeſſion 
ſer down the true Quantity of his Inheritance deſcended, and ſo ſubmit himſelf there- 
fore, as the Law requireth, then that Heir that otherwiſe demeaneth himſelf ſhall be 
charged of his own Lands or Goods, and of his Money, for this Deed of his An- 
ceſtor. As for Example; If a Man bind himſelf and his Heirs in an Obligation of 
one hundred Pounds, and dieth, leaving but ten Acres of Land to his Heir ; if his 
Heir be ſued upon the Bond, and cometh in, and denieth that he hath any Lands by 
Deſcent, and it is found againſt him by the Verdict that he hath ten Acres, this Heir 
ſhall be now charged by his falſe Plea, of his own Lands, Goods and Body, to pay 
the hundred Pounds, altho* the ten Acres be not worth ten Pounds. Bas. L. Trafs 
129. 


SE CT: UL 
Ok acquiring real Eſtates by Purchaſe. 


(A) Purchaſe, wwhar. 


Urchaſe in Latin is either Acquiſitum of the Verb Acquiro, for fo it is in the Ori- Purchaſe, 
ginal Regiſter 243. In Terris vel Tenementis qua viri & mulieres conjunttim acqui> Derivation. 
fivernnt, Sc. Bratton (lib. 2. o. 65.) calls it Perquiſitum, which is from the Verb 
Perquirere; _ by Glanvil (lib. J. c. 1.) it is called eu or Perquiſitum. Co. Lit. 
„b. 18. a. b. 
: A Purchaſe is the legal Acquiſition of an Eſtate by Deed or Agreement for a va- Definition. 
lvable Conſideration, or by Gift. It is when one comes to Lands, S by Deed or Deſcription, 
Agreement of the VFartics, and cannot be by Deſcent, becauſe a Deſcent is an Act in 
Law, and ſo is an Eicheat, and it is an Attainment to Lands by Right, for ſuch as 
attain to Lands by Wrong, as Diſſciſin, Abatement, Intruſion, Uſurpation, Ge. 
which are not in Law Purchaſes, but Injury and Oppreſſion. Co. Lit. 3. b. 18. b. 
A Purchaſe is always intended by Title either for ſome Conſideration, or by Gift, 
for a Gift is in Law a Purchaſe, Co. Lit. 18. . | 
All Contracts are comprehended under this Word Purchaſe. Dr. & Stud. Dial. 2. 
2 "4 For it is not much argued in the Laws of Euglaud (as in the Civil Law) what 
Difference there is betw:xt a Contract, Promiſe, Gift, Loan, or a Pledge, a Bargain, 
a Covenant, Sc. fince the Intent of the Law is to have the Effect of the Marters ar- 
gued, and not the Terms. Hood's Inſt. B. 2. c. 3. 


(B) II ho are capable or incapable of purchaſing or conveying Lands, &c. aud 
what are good Names of Purchaſe. 


P capable of purchaſing are of two Sorts, (1) Perſons natural created by Perſons na- 
God, as F. S. J. N. Cc. (2) And Perſons incorporate or Politick created by the tural. 
Policy of Man, (and therefore they are called Bodies Politick) and theſe are of two Incorporate; 
Sorts, viz. Either Sole, or Aggregate of many: Again Aggregate of many, either of 
all Perions capable or of one Perſon capable, and the Reſt incapable or dead in 
Law. Co. Lit. 2. a. | 
The K/ug may purchaſe Lands to him and his Heirs, but he is ſeiſed thereof in King. 
Jure Coronæ. Co. Lit. 15. b. 16. a. 51. a. Vide of Deſcents by Jus Corone in the laſt 
Section, p. 34. | 
Some Men have Gapacity to purchaſe, but not Ability to hold. Some Capacity 
to purchaſe, and Ability to hold or not to hold, at the Election of them or others. 
Some Capacity to take and to hold. Some neither Capacity to take nor to hold, 
and ſome ſpecially diſabled to take ſome particular Thing. G. Lit. 2. a. 
If an Alien Chriſtian or Infidel purchaſe Houſes, Lands, Tenements or Hered taments Aliens, 
to him and his Heirs, altho' he can have no Heis, yet he is of a Capacity to take a 
Fee-fimple but not to hold: For upon an Office found, the King ſhall have ir ty his 
Prerogative, of whomſoever the Land is holaen. Co. Lit. 2. a. b. 


And ſo it is if the Alien purchaſes Land and dies, the Law caſts the Freehold and 
Inheritance upon the King. Cv. Lit. 2.6. 
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50 Purchaſe. Part I. 


If an Alien purchaſes an Eſtate of Freehold in Houſes, Lands, Tenements or Here- 
ditaments, the King upon Office found ſhall have them. Co. Lit. 2. b. 

If an Alien be made Denizen, and purchaſes Lands, and dies without Iſſue, the 
Lord of the Fee ſhall have the Eſcheat, and not the King. Co. Lit. 2. b. 

Aliens Mer. Hut as to a Leaſe for Years, there is a Diverſity between a Leaſe for Years of a 

Chants, Houſe for the Habitation of a Merchant Stranger being an Alien, whoſe King is 
in League with ours, and a Leaſe for Years of Lands, Meadows, Paſtures, Woods, 
and the like; for if he takes a Leaſe for Years of Lands, Meadows, c. upon Office 
found, the King ſhall have it: But of a Houſe for Habitation he may take a Leaſe 
for Years as incident to Commercery, for without Habitation he cannot merchandize 
or trade; but if he departs or relinquiſhes the Realm, the King ſhall have the Leaſe; 
ſo it is if he dies poſſeſſed thereof, neither his Executors or Adminiſtrators ſhall have 
it, but the King, for he had it only for Habitation as neceſſary to his Trade or 
Traffick, and not for the Benefit of his Executors or Adminiſtrators, Co. Lit. 2. b. | 

But if the Alien be no Merchant, then the King ſhall have the Leaſe for Years, altho? | 
it were for his Habitation ; and ſo it is if he be an Alien Enemy. Co. Lit. 2. b. 

Felons. Alſo if a Man commit Felony, and after purchaſes Lands, and after is attainted, 
he has Capacity to purchaſe but not to hold ic, for in that Caſe the Lord of the Fee 
ſhall have the Eſcheat. Co. Lit. 2. b. 

And if a Man te attainted of Felony, yet he has Capacity to purchaſe to him and 
his Heirs, altho' he can have no Heir; but he cannot hold it; for in that Caſe the 
King ſhall have it by his Prerogative, and not the Lord of the Fee; for a Man at- 
tainted has no Capacity to purchaſe (being a Man civiliter mortuns) but only for the 
Benefit of the King, no more than an Alienee has. Co Lit. 2. b. 

Bodies Cor- If any ſole Corporation or Aggregate of many, either Eccleſiaſtical or Temporal, | 

porate. (for the Words of the Statute are, Si quis religigſus vel alius) purchaſe Lands or : 

Tenements in Fee, they have Capacity to take, but not to retain (unleſs they have | 
a ſufficient Licence in that Behalf) for within the Year after the Alienation the next | 
Lord of the Fee may enter, and if he does not, then the next immediate Lord from | 
Time to Time to have Half a Year ; and for Default of all the meſne Lands, then 
the King to have the Land ſo aliened for ever, which is to be underſtood of ſuch In- 
heritance as may be holden : But of ſuch Inheritances as are not holden, as Villeins, 
Rent-charges, Commons, 'and the like, the King ſhall have them preſently by a 
favourable Interpretation, of the Statute. Co. Lit. 2. b. 

An Annuity granted to them is not Mortmain, becauſe it chargeth the Perſon only. 
Co. Lit. 2. b. 

Infants. An Infant, without Conſent of any other, has Capacity to purchaſe, for it is in- 
tended for his Benefit, and at his full Age he may either agree thereunto, and per- 
fe& it, or without any Cauſe to be alledged, waive or diſagree to the Purchaſe, 
and ſo may his Heirs after him, if he agreed not thereunto after his full Age. Co. 
Lit. 2. b. 

Ideots and A Man of Non-ſane Memory may purchaſe Lands without the Conſent of any 

Lunaticks. other, but he himſelf cannot waive it; but if he dies in his Madneſs, or after his 

: Memory recovered, without Agreement thereunto, his Heir may waive and diſagree 
to the State, without any Cauſe ſhewed. And ſo of an Idcor. But if a Man of 
Non-ſane Memory recovers his Memory, and agrees to it, it is unavoidable. Co. 


Lit. 2. b. 
Hermophro- An Hermophrodite may purchaſe according to the Sex which prevails. C9. Lit. 3. a. 
dite. A Feme Covert cannot take any, Thing of the Gift of her Husband, but is of Ca- 


Feme Covert. pacity to purchaſe of others without the Conſent of her Husband, but her Husband 
may diſagree thereto, and deveſt the whole Eſtate, but if he neither agrees nor diſ- 
agrees, the Purchaſe is good ; but after his Death, although her Husband agreed 
thereto, yet ſhe may, without any Cauſe to be alledged, waive the ſame, and ſo may 
her Heirs alſo, if after the Deceaſe of her Husband ſhe herſelf agreed not thereunto. 
Co. Lit. 3. a. 

A Wife (Uxor) is a good Name of Purchaſe, without a Chriſtian Name; and ſo it 
is, if a Chriſtian Name be added and miſtaken, as Em for Emelyn, c. for utile per 

inutile non vitiatur. Co. Lit. 3. a. 
Queen Con- But the Queen, the Conſort of the King, is an exempt Perſon from the King by 
fort. the Common -Law, and is of Ability and Capacity to purchaſe and grant without 
the King. Co. Lit. 3.4. 133. 4. And is capable of taking Lands or Tenements of 
the Gift of the King. Co. Lit. 133. 4. _ 
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Ch. 2. H. 3. Purchaſe. 51 


The Pariſhioners or Inhabitants, or probi Homines of Dale, or the Churchwardens, Pariſhioners, 
are not capable to purchaſe Lands, but Goods they are, unleſs it were in ancient Inhabitants, 


Time when ſuch Grants were allowed, Cy. Lit. 3. a. PRES 
An antient Grant by the Lord to the Commoners in ſuch a Waſte, that a Way wardens. 

leading to their Common ſhould not be ſtreightened, was good ; but it is otherwiſe Lord and 

of ſuch a Grant at this Day. G. Lit. 3. a. Commoners, 


And fo in ancient Time a Grant made to a Lord, & hominibus ſuis tam liberis quam 128 
nat i vis, or the like, was good, but they are not of Capacity to purchaſe by ſuch a 


Name at this Day. Co. Lit. 3. a. 


But yet at this Day, if the King grant to a Man to have the Goods and Chattels King, Kc. 
de hommibus ſuis, or de tenentibus ſuis or de reſidentibus infra feodum, Cc. it is good, 
for there they are not Names as Purchaſors or 'Takers but for another Man's Benefit, 
who has Capacity to purchaſe or take. Co. Lit. 3. a. 

And regularly it is requiſite, that the Purchaſer be named by the Name of Baptiſm Name and 
and his Surname, and that ſpecial heed be taken to the Name of Baptiim, for that a Surname, 
Man cannot have two Names of Baptiſm as he may have divers Surnames. And yet 
in ſome Caſes, though the Name of Baptiſm be miſtaken (as in the Caſe before put 
of the Wife) the Grant is good. Co. Lit. 3. a. 

So it is if Lands be * to Robert Earl of Pembroke where his Name is John, and Titles, 
ſo of an Abbor, Sc. for in theſe and the like Caſes there can be but one of that Earl, &c. 
Dignity or Name; and therefore ſuch a Grant is good, altho' the Name of Baptiſm 
be miſtaken. Co. Lit. 3. a. | 

If by Licence Lands are given to the Dean and Chapter of the Holy and indi- Dean and 
vided Trinity of Norwich, this is good, altho* the Dean be not named by his proper Chapter. 
Name, if there were a Dean at the Time of the Grant, but in pleading he muſt 
ſhew his proper Name. Co. Lit. 3. a. 

And ſo on the other Side, if the Dean and Chapter make a Leaſe without naming 
the Dean by his proper Name, the Leaſe is good, if there were a Dean at the Time 
of the Leaſe; but in pleading the proper Name of the Dean muſt be ſhewed ; and a 
Grant to a Mayor, Aldermen and Commonalty is good, altho' the Mayor be not 
named by his proper Name, but in pleading i: muſt be ſhewed. Co. Lit. 3. a. 

If a Man be baptized by the Name of Thomas, and after at his Confirmation by Name chan- 
the Biſhop he is named John, he may purchaſe by the Name of his Confirmation; Sed. 
and this was the Caſe of Sir Francis Gawdye, C. J. of the Common Pleas, whoſe 
Name of Baptiſm was Thomas, and his name of Confirmation Francis, and that Name 
of Francis, by the Advice of all the Judges Anno 36 H. 8. he did bear, and after 
uſed in all his Purchaſes and Grants. And this agrees with our ancient Books, where 
it is holden that a Man may have divers Names at divers 'Times, but not divers 
Chriſtian Names. And the Court ſaid, that it may be that a Woman was baptized 
by the Name of Anable; and forty Years after ſhe was confirmed by the Name of 
Douce; and then her Name was changed, and after ſhe was to be named Douce, and 
that all Purchaſes, Oc. made by her by the Namẽ of Baptiſm before her Confirma- 
tion remain good, a Matter not much in Uſe, nor requiſite to be put in Uſe, but yet 
neceſſary to be known. Co. Lit. 3. a. 

But Purchaſes are good in many Caſes by a known Name, or by a certain Deſcrip- Known 
tion of the Perſon without either Surname, or Name of Baptiſm, as Uxori I. S. as has Name or De- 
been ſaid, or primogenito filio, or ſecundo genito filio, Sc. or Natu minimo I. S. or ſe- 8 
niori puero, or omnibus filiis or filiabus I. S. or omnibus liberis ſeu exitibus of I. S. or ; 
the right Heirs of J. S. Co. Lit. 3. a. 

A Baſtard having gotten a Name by Reputation may purchaſe, by his reputed or 
known Name, to him and his Heirs, altho* he can have no Heir but of his Body. Co. 

Lit. 3. b. 

A Man makes a Leaſe to B. for Life, Remainder to the eldeſt Iſſue Male of B. 
and the Heirs Male of his Body. B. has Iſſue a Baſtard Son, he ſhall not take the 
Remainder, becauſe in Law he is not his Iſſue, for qui ex damnato coitu naſ untur inter 
liberos non computentur. And as Littleton ſays, a Baſtard is quaſi nullius filius, and can 
have no Name of Reputation as ſoon as he is born. Co. Lit. 3. b. 

So it is if a Man makes a Leaſe for Life to B. the Remainder to the eldeſt Ifſue 
Male of B. to be begotten of the Body of Fane S. whether the ſame Iſſue be legitimate 
or illegitimate. B. has Iſſue a Baſtard on the Body of Fane F. this Son or Iſſue ſhall 
not take the Remainder, for (as it has been ſaid) by the Name of Ifſue, if there had 
been no other Words he could not take, and (as it has been alſo ſaid) a Baſtard can- 
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not take but after he has gained a Name by Reputation, that he is the Son of B. 
Sc. And therefore he can take no Remainder limited before he is born; but after he 
is born, and that he has gained by Time and Reputation to be known by the Name 
of a Son, then a Remainder limited to him by the Name of the Son of his reputed 
Father is good. But if he cannot take the Remainder by the Name of Ifſue at the 
Time when he is born, he ſhall never take it. And fo it ſeems, and for the ſame 
Cauſe, if after the Birth of the Iſſue, B. had married Fane F. fo as he became Baſtard 
eigne, and had a Poſfivility to inherit, yet he ſhall not rake the Remainder. Co. Lit. 3.6. 

Perſons deformed, having human Shape, Ideots, Madmen, Lepers, Deaf, Dumb, and 
Blind, Minors and all other reaſonable Creatures have Power to purchaſe and retain 
Lands or Tenements. Co. Lit. 3. b. 

But the Common Law diſables ſome Mei to take any Eſtate in ſome particular 


Things: As if an Office either of the Grant of the King or Sul ject, which concerns 


the Adminiſtration, Proceeding, or Execution of Juſtice, or the King's Revenue, or 
the Commonwealth, or the Intereſt, Benefit, or Safety of the Subject, or the like, 
if theſe, or any of them be granted to a Man that is unexpert, and has no Skill and 
Science to exerciſe or execute the ſame, the Grant is meerly void, and the Party 
diſabled by Law, and incapable to take the ſame, pro commodo regis & populi ; for only 


Men of Skill, Knowledge, and Ability to exerciſe the ſame are capable of the ſame 


to ſerve the King and his People. Co. Lit. 3. . 

An Infant or Minor is not capable of an Office of Stewardſhip of the Court of a 
Manor either in Poſſeſſion or Reverſion. Co. Lit. 3. b 

No Man, tho' never fo skilful and expert, is capable of a judicial Office in Rever- 
ſion, but muſt expect until it falls in Poſſeſſion. Co. Lit. 3. b. 

By Stat. 3 H. J. c. 12. J E. 6. c 1. 5 E. 6. c. 16. If any Officers touching the 
Adminiſtration or Execution of Juſtice, or Clerkſhip in any Court of Record, or con- 
cerning the King's Treaſure, Revenue, Account, Cuſtoms, Alnage, Auditorſhip, 
King's Surveyor, or Keeper of any of his Majeſty's Caſtles, Forts, Cc. bargain or 
ſell their Offices or any Deputation of the ſaine, or take any Money or Profit, or 
any Promiſe, Covenant, Bond or Aſſurance, to have any Money or Reward for the ſame, 
the Perſon ſo bargaining or ſelling, or who ſhall take any ſuch Promiſe, Covenant, 
Bond or Aſſurance, thall not only forfeir his Eſtate, but alſo every Perſon ſo buy- 
ing, giving or aſſuring, be adjudged a diſabled Perſon to have or enjoy the ſame 
Office or Offices, Deputation or Deputations, Cc. and that all ſuch Bargains, Sales, 
Promiſes, Covenants and Aſſurances, as be before ſpecified, ſhall be void, except as 
in the ſaid Acts is excepted. 

Sir Robert Vernon Knight, being Cofferer of the King's Houſe of the King's Gift, 
and having the Receipt of a great Sum of Money yearly of the King's Revenue, for 
a certain Sum of Money bargained and ſold the ſaid Office to Sir A. F. and agreed 
to ſurrender the ſame to the King, to the Intent a Grant might be made to Sir A. 
who ſurrendered it accordingly ; and thereupon Sir 4. was by the King's Appoint- 
ment admitted and ſworn Cofferer ; and it was reſolved by Sir Thomas Egerton Lord 
Chancellor, the Chief Juſtice, and others to whom the King referred the ſame, that 
the ſaid Office was void by the ſaid Statute, and that Sir A. was diſabled to have or 
take the ſaid Office, and that no Non Ob/tante could diſpenſe with this A& to enable 
the ſaid Sir A. for the Reaſon and Caule before-mentioned ; and thereupon Sir A. 
was removed, and Sir Marmaduke Dorrell ſworn (by the King's Commandment) in 
his Place. And Note, that all Promiſes, Bonds and Aſſurances, as well on the Part of 
the Bargainor, as of the Bargainee, are void by the ſame Act. (Co. Lit. 234. a.) 
Nulla alia re magis Romana reſpublica interiit, quam quod Magiſtratus officia venalia 
erant. Frod. fo. 3 53. | 

Fugnrtha going from Rome, ſaid to the City, Vade venalis Civitas, mox peritura ſi 
emptorem iuvenias. Saluſt. Co. Lit. 234. a. | 

Therefore by the Law of England it is further provided, that no Officer or Mini- 
ſter of the King ſhall be ordained or made for any Gift or Brokage, Favour or Af- 
fection, nor that any which purſueth by him or any other, privily or openly to be 
in any Manner of Office, ſhall be put in the ſame Office or in any other, but that all 
ſuch Officers ſhall be made of the beſt and moſt lawful Men, and ſufficicat. A Law 
worthy to be written in Letters of Gold, but more worthy to be put in due Execu- 
tion. For certainly never ſhall Juſtice be duly adminiſtred, but when the Officers 
and Miniſters of Juſtice be of ſuch Quality, and come to their Places in fuch Manner, 
as by this Law is required, Co. Lit. 234. 4. | 
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Some are capable of certain Things for ſome ſpecial Purpoſe, but not to uſe or ex- Perſons capa- 
erciſe ſuch Things themſelves; as the King is capable of an Office, nor to uſe but to 1 — 3 
grant, E9c. Co. Lit. 3. b. | ; cial Farpotes 

A Monſter born within lawful Matrimony, who has not human Shape cannot pur- ue aner 
chaſe, much leſs retain any Thing. Co. Lit. 3. b. purchaſe nor 

There are ſeveral Statutes relating to Eſtates conveyed by or to Papiſs, and the retain any 
Diſabilities they are under to take by Purchaſe, Sc. which follow. Thing. 

By the 11 & 12 V. 3. c. 4. it is enacted, . That from and after the 29th Day of Sep- How fir Pa- 
« tember, which ſhall be in the Year of our Lord 1100. if any Perſon educated in the piſts are dit- 
cc Popiſh Religion, or profeſſing the ſame, ſhall nor, within Six Months after he or 1 
cc ſhe ſhall attain the Age of eighteen Years, take the Oaths of Allegiance and Supre- — 
« macy; and aifo ſubſcribe the Declaration ſet down and expreſſed in an Act of Par- Eflates. 

« ljiament made 30 Car. 2. intitled, An Ad for the more effe tral preſerving the Kings i KW +, 
« Perſon and Government, by diſabling 'Papiſts from ſitting in either Honſe of Parliament, e. 4. : 
« to be by him or her made, repeated or ſubſcribed in the Courts of Chancery or 
« King's Bench, or nn in the County where ſuch Perſon ſhall reſide; 
« every ſuch Perſon ſhall in Reſpect of him or herſelf only, and not to or in Reſpect 
ce of any of his or her Heirs or Poſterity, be diſabled or made incapable to inherit or 
« take by Deſcent, Deviſe or Limitation in Poſſcſſion, Reverſion or Remainder, any 
« Lands, Tenements or Hereditaments within the Ki»-gdom of England, Dominion of 
e ales, or Town of Berwick upon Tweed, and that during the Life of ſuch Perſon, 
« or until he or the do take the ſaid Oaths, and make, repeat and ſubſcribe the ſaid 
„ Declaration in Manner as aforeſaid, the next of his or her Kindred, which ſhall be 
« a Proteſtant, ſhall have and enjoy the ſaid Lands, Tenements and Hereditamerts, 
« without” being accountable for the Profits by him or her received during ſuch En- 
„ joyment thereof, as aforeſaid ; but in Caſe of any wilful Waſte committed on the 
„ ſaid Lands, Tenements or Hereditaments by the Perſon ſo having or enjoying the 
& fame, or any other, by his or her Licence or Authority, the Party diſabled, bis or 
« her Executors and Adminiſtrators, ſhall and may recover 'treble Damages for the 
„ ſame againſt the Perſon committing ſuch Waſte, his or her Executors or Admini- 
e ſtrators, by Action of Debt in any of his Majeſty's Courts of Record at Heſtmin- 
ce fer; and that from and after the 1oth Day of April 1100. every Papiſt, or Perſon 
„making Profeſſion of the Popiſh Religion, ſhall te diſabled and is hereby made in- 
& capable ro Purchaſe, either in his or her own Name; or in the Name of any other 
« Perſon or Perſons to his or her Uſe, or in Truſt for him or her, any Manors, 
« Lands, Profits out of Lands, Tenements, Rents, Terms. or Herediraments, within 
© the Kingdom of England, Dominion of Hales and Town of Berwick upon Tweed; and 
te that all and ſingular Eſtates, Terms, and any other Intereſts or Profits whatſoever 
out of Lands, from and after the faid 1oth Day of April, to be made, ſuffered or 
“ done, to or for, the Uſe or Behoof of any ſuch Perſon or Perfons, or upon any 
% Truſt or Confidence mediately or immediately, to or for the Benefit or Relief of 
any ſuch Perſon or Perſons, ſhall be utteriy void and of none Effect, to all Intents, 
* Conſtructions and Purpoſes whatſoever.” 

By the 3 Geo. 1. cap. 18. Reciting, that ſome Doubts have ariſen upon the Act 3 Geo. t. 
therein recited, (to wit, An Act paſſed the Seſſions before, intitled, An Act to oblige © s 
Papiſts to regiſter their Names and Real Eſtates ) as alſo upon one other Act made and 
paſſed in the Parliament held in the 11 12 V z. intitled, An Act for the further pre- 
venting the Growth of Popery, and upon another Act made in the 1 Fac. 1. for the 
due Execution of the Statutes againſt Jeſuits, Seminary Prieſts, Recuſants, and other 
Acts made againſt Papiſts and Popiſh Recuſants touching the Sale of the Real Eſtates 
of Perſons profeſſing the Popiſh Religion, or incurring the Diſabilities and Incapaci- 
ties in the ſaid Acts mentioned, it is enacted, *©* That no Sale for a full and valuable Con- 

* ſi-leration of any Manors, Meſſuages, Lands, Tenements or Hereditaments, or of any 
*© Intereſt therein by any Perſon or Perſons, being reputed Owner or Owners, or in 
the Poſſeſſion or Receipt of the Rents or Profits thereof heretofore made, or hereafter 
to be made, to or for any Proteſtant Purchaſer and Purchaſers, and meerly and 
only for the Benefit of Proteſtants, ſhall be avoided or impeached for or by Reaſon 
or upon Pretence of any the Diſabilities or Incapacities'in the ſaid Acts, or any of 
them contained, incurred, or ſuppoſed to be incurred, by any of the Perſons 
making or joining in ſuch Sale, or by any other Perſon or Perſons, from or tho- 
rough whom the Title to ſuch Manors, Oc. is or ſhall be derived, or ſuppoſed to 
be derived, unleſs before ſuch Sale the Perſon intirled to take Advantage of ſuch 
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Diſability or Incapacity ſhall have recovered ſuch Manors, Meſſuages, Lands, 


&« Tenements and Hereditaments, by Reaſon of ſuch Diſability or Incapacity, and 
cc have entered ſuch Claim in open Court at the General Seſſions of the Peace for the 


cc 
cc 
6c 
cc 
cc 
cc 


County, City, Riding or Diviſion, wherein ſuch Manors, Meſſuages, Lands, Te- 
nements or Hereditaments lie or ariſe, and bona fide, and with due Diligence, pur- 
ſued his Remedy in a proper Courſe of Juſtice for the Recovery thereof. 

4 Provided nevertheleſs, that whereas it was amongſt other Things enacted by the 
ſaid 11 12 . z. that from and after the tenth Day of April, which ſhould be in 
the Year 1700. every Papiſt, or Perſon making Profeſſion of the Popiſh Religion, 
ſhould be diſabled, and was thereby made incapable to purchaſe, either in his or 
her own Name, or in the Name of any other Perſon or Perſons to his or her Uſe, 
or in Truſt for him or her, any Manors, Lands, Profits out of Lands, Tenements, 
Rents, Terms or Hereditaments, within the Kingdom of England, Dominion of 
Wales and Town of Berwick upon Tweed ; and that all and ſingular Eſtates, Terms, 
and other Intereſts or Profits whatſoever out of Lands, from and after the ſaid 
roth Day of April to be made, ſuffered or done, to or for the Uſe or Behoof of 
any ſuch Perſon or Perſons, or upon any Truſt or Confidence mediately or imme- 
diately, to or for the Benefit or Relief of any ſuch Perſon or Perſons, ſhould be 
utterly void and of no Effect, to all Intents, Conſtructions and Purpoſes whatſo- 
ever: It is hereby declared and enacted, that the ſaid recited Part of the ſaid Act 
of Parliament ſhall not be hereby altered or repealed, but the ſame ſhall be and 
remain in full Force as if this Act had never been made. | 

&« And it is further enacted by the Authority aforeſaid, That from and after the 
29th of September 1717. no Manner of Lands, Tenements, Herediments or any 
Intereſt therein, or Rent or Profit thereout, ſhall piſs, alter or change from any 
Papiſt, or Perſon profeſſing the Popiſh Religion, by any Deed or Will, except 
ſuch Deed within fix Months after the Date, and ſuch Will within fix Months 
after the Death of the Teſtator, be inrolled in one of. the King's Courts of Record 
at Weſtminſter, or elſe within the ſame County or Counties wherein the Manors, 
Lands and Tenements lie, by the Cuftos Rotulorum and two Juſtices of the Peace, 
and the Clerk of the Peace of the ſame County or Counties, or two of them at 
the leaſt, whereof the Clerk of the Peace to be one. : 

By the 11 Geo. 2. after reciting, * That whereas Perſons profeſſing or educated in 
the Popiſh Religion are by divers Acts of Parliament ſubjected to ſeveral Diſabili- 
ties and Incapacities, which may effect Perſons conforming from the Popiſh to the 
Proteſtant Religion, and whereas many Perſons have already conformed to the 
Proteſtant Religion, and are willing to ſubmit to his Majeſty's Government in as 
full and ample Manner as any other of his Majeſty's Subjects, and others are like- 
ly ſo to do, it is enacted, That all and every Perſon or Perſons, being reputed 
Owner or Owners, or in Poſſeſſion or Receipt of the Rents and Profits of any 
Manors, Meſſuages, Lands, Tenements or Hereditaments, or of any Intereſt there- 
in, who having been or reputed to be a Papiſt or Papiſts, or educated in the Popiſh 
Religion, hath or have conformed to, or hereafter ſhall conform to and profeſs the 
Proteſtant Religion, and hath or have taken or ſhall rake the Oaths of Allegiance, 
Supremacy and Abjuration, and alſo ſubſcribed or ſhall ſubſcribe the Declaration 
ſet down and expreſſed in an Act of Parliament made the 30 Car. 2. intitled, An 
Act for the more effectual preſerving the King's Perſon and Gevernment, by diſabling 
Papiſts from ſitting in either Houſe of Parliament, to be by him her or them, repeat- 
ed and ſubſcribed in the Courts of Chancery or King's Bench, or Quarter-Seſſions of 
the County where ſuch Perſon or Perſons ſhall refide, (all which ſhall be recorded 
in one of his Majeſty's Courts of Record at Weſtminſter, or ſuch Quarter-Seſſions 
as aforeſaid,) and all and every Perſon and Perſons, being Proteſtants claiming 
under ſuch Perſon or Perſons conforming, and performing the Requiſites as afore- 
ſaid, for their own Benefit, or for the Benefit of any other Proteſtant or Proteſtants, 
and not for the Benefit of any Papiſt or Papiſts, ſhall hold, poſſeſs and enjoy all 
ſuch Manors, Meſſuages, Lands, Tenements and Hereditaments, freed and diſ- 
charged of and from the Diſabilities and Incapacities in the ſaid Acts or any of 
them contained, incurred or ſuppoſed to be incurred by ſuch Perſon or Perſons ſo 
reputed Owner or Owners, or in Poſſeſſion or Receipt of the Rents and Profits as 
aforeſaid, or by any other Perſon or Perſons by, from or thro' whom the Title to 


ſuch Manors, Meſſuages, Lands, Tenements or Hereditaments, or any Intereſt 


therein, was or ſhall be derived or ſuppoſed to be derived for ſuch Eſtate, Right, 
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« Title or Intereſt, as he, ſhe or they had or would have, if no ſuch Diſability or In- 
c“ capacity had been incurred ; unleſs the Perſon or Perſons intitled to take Advan- 
« rage of ſuch Diſability, Incapacity or Defect of Title, hath or have actually and 
« bona fide recovered, or ſhall hereafter recover ſuch Manors, Meſſuages, Lands, Te- 
« nements and Hereditaments, by Judgment or Decree in ſome Action or Suit alrea- 
« dy commenced, or hereafter to be commenced, fix Kalendar Months at leaſt before 
« the making of ſuch Record, and to be proſecuted with due Diligence.” 
« Provided nevertheleſs that this Act, or any Thing herein contained, ſhall not 
take away or prejudice the Right of any Perſon or Perſons intitled to take Advan- 
« tage of ſuch Diſability or Incapacity, who now is or are in the actual Poſſeſſion of, 
« or ſhall have, precedent to the making of ſuch Record, been in quiet Poſſeſſion of 
« any ſuch Manors, Meſſuages, Lands, Tenements or Hereditaments, by the Space 
« of two Kalendar Months.“ | 
 & Provided always, and it is further enacted, that if any Perſon or Perſons, ſo 
& conforming, as aforeſaid, ſhall after ſuch Conformity return to or again profeſs 
« the Popiſh Religion, every ſuch Perſon, and Perſons ſhall for ever ends be 
tc diſabled from, and be incapable of having or enjoying any Benefit, Privilege or 

Advantage of this Act, and ſhall from thenceforth be liable to the ſame Diſabili- 
ties, Incapacities and Porfeitures, as if he, ſhe or they had not taken the aid 
Oaths and ſubſcribed the Declaration as aforeſaid. 
& Provided always, that nothing in this Act contained, ſhall extend to take away 
or Prejudice the Right of any Perſon intitled to any Remainder or Reverſion in 
any ſuch Manors, Meſſuages, Lands, Tenements or Hereditaments, in Caſe ſuch Per- 
ſon ſhall purſue his or her ſaid Right by ſome Action or Suit, to be commenced with- 
in the Space of twelve Kalendar Months next after the precedent Eſtate or Eſtates, 
on which ſuch Remainder or Reverſion depends and is expectant, ſhall be deter- 
mined; or within twelve Kalendar Months from and after the 2gth of September 
1738. if ſuch precedent Eſtate or Eſtates be already determined by the Death . 
C Deaths of any Perſon or Perſons whoſe Deaths have been concealed from or no 
« known to the Perſon intitled to ſuch Remainder or Reverſion, by Reaſon of their 
« having been buried beyond the Seas, or in a private and clandeſtine Manner at 
C Home, and ſhall proſecute ſuch Action or Suit with due Diligence. 

On the firſt of theſe Statutes there have been the following Caſes and Reſolutions. 

Roper v. Radcliſſe, Hill. 1713. in (unc. Jobn Roper Eſq; being ſeiſed in Fee of 
ſeveral Manors, Lands, Sc. by the Indentures of Leaſe and Releaſe, bearing Date 
reſpectively the 10th and 18th of Fanuary 1708. granted and conveyed the f 


cc 


ame to 


William Conſtable, Richard Suow and Daniel Hickman, and their Heirs, in Truſt to 
and Rents *rill Sale to pay a Debt of 


ſell the ſame, and out of the Purchaſe Mone 


4000 J. due to E. and H. A. by Mortgage of the Premiffes, with Intereſt, and after 
Satisfaction thereof, then in Truſt for Payment of the Debts mentioned in a Schedule 
annexed to the Indenture of Releaſe, and the Overplus of the Money ſo to be raiſed, to 
be paid as the ſaid 7obn Roper by any atteſted Writing or by his Will ſhould appoint ; 
and for want of ſuch Appointment, in Truſt for the Benefit of the ſaid John Roper 
and his Heirs. The fifth of March 1108. the ſaid John Roper made his Will, and 
after reciting the ſaid Leaſe and Releaſe, and the Power reſerved to him over the 
Surplus of the ſaid Eſtate, he bequeathed ſeveral pecuniary Legacies to his Relations, 
and the Reſidue of all his real and Perſonal Eſtate he gave to Milliam Conſtable and 
Thomas Radcliffe, and to Robert Hewet and Daniel Hickman, and to their Heirs and 
Aſſigns for ever, and appointed them joint Executors; the firſt of April 1709. he 
added a Codicil to his Will, and thereby gave the further ſeveral Legacies therein 
mentioned, and all the Remainder, whether in Lands or Perſonal Eſtate, he gave to 
his Executors Mr. Radcliffe and Mr. Conſtable. The ſaid ohn Roper died ſoon after; 
and Mr. Radcliffe and Mr. Conſtalle brought their Bill in Chancery againſt Edward 
Roper Eſq, the Heir at Law of the ſaid John Roper, and alſo againſt Hickman, Hewett, 
Snow and others, to have the Truſt-Eſtate fold, and for an Account of the Profits, 
and after the Debts and Legacies paid, to have the Surplus Money arifing by Sale 
equally divided between the Plaintiffs, according to the ſaid Codicil, The ſaid 
Edward Roper by his anſwer infiſted, that as Heir at Law to the Teſtator he was inti- 
tled to all ſuch real Eſtate as was undiſpoſed of by him, and that Mr. Radcliffe and 
Mr. Conſt able were then, and at the Teſtator's Deceaſe, Papiſts, and as ſuch, by 11 12 
I. 3. were incapable of purchaſing any Manors, Lands, Profits out of Lands, c. 
The ſaid Hewett and Hickman by their anſwer inſiſted, that the real Eſtate deviied 
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fa) But it 
ſeems, that 
where Lands 
ate deviſed to 
or veſted in 
Truſtees, to 
be ſold ſor 
Payment of 


by the ſaid Will ought to be conſidered as the remaining Part of the Teſtator's Lands, 
ae a ſufficient Part ſold for Payment of Debts and Legacies,) and not as a Per- 
onal Eſtate, and that as ſo much only ought to be ſold as would be ſufficient to pay 


the Debts; and that in Caſe Mr. Radcliffe and Mr. Conſtable were incapable of taking 
them, they as Proteſtants claimed the ſaid real Eſtate, as being the only Deviſees 


capable to take the ſame; they alſo inſiſted, that the Codicil, with Reference to the 
Deviſe of the Remainder of the Teſtator's Lands, did not controul the Deviſe there- 
of mentioned in the Will; for that if the Plaintiffs were incapable to take the Lands 
as Purchaſers by the Deviſe, they were to be eſteemed as Perſons not in eſſe, and that 
the Codicil as to the Lands was void; but if the Plaintiffs were capable, yet ſuch De- 
viſe d:d not give the Remainder of the Premiſſes to them but for their Lives, and 
that the Reverſion in Fee belonged to them the ſaid Hewett and Hickman z and they 
brought a Croſs Bill inſiſting thereby on the ſame Matters; and, the 6270 cer brought 
a Bill for Payment of the Legacies. The 27th of June 17112. the ſaid Cauſes, came 
on to be heard before the Lord Chancellor Harcourt, who defired to have the Aſſiſ- 
tance of the Judges; and a Caſe was made and argued before my Lord Chancellor 
Parker, Trevor Chief Juſtice of C. B. Juſtice Powel and the Maſter of the Rolls, and 
after Time taken to.conſider of the Caſe, my Lord Chancellor, Trevgr Chief Juſtice, 
the, Maſter of the Rolls and Juſtice Powe! were of Opinion, that the Deviſe of the 
Surplus of the Purchaſe Money (after - Debts and Legacies paid) to, Mr. Radclife 
and. Mr. Conſtable was good, notwithſtanding the ſaid diſabling Act; the Surplus Mo- 
ney being a Perſonal Intereſt in them, and not made void either by the Words or In- 
tention of that Statute; and,as to Hewett and Hickman, my Lord Chancellor was of 
Opinion, that the firſt Codicil was a Revocation of the Will, as to the Reſidue of the 
real and perſonal Eſtate. Mr. Roper appealed to the Houſe of Lords, and it was there 
ordered, before the Appeal was determined, that the Eſtate ſhould be ſold, and all 
Debts and. Legacies paid, which was accordingly done; where afterwards the Lords 
reverſed the Decree, principally for this Reaſon; that (a) if the Deviſe of the Re- 
ſidue to the Plaintiffs was good, they would in Equity be intitled to pay off the ante- 
cedent Debts and Legacies, and when that was done, keep the Eſtate ; which would 
be a Means of evading the Starute, and enabling a Pap.ſt to take an Eſtate contrary 
to the Intention of it. It was alſo reſolved in this Cale, that a Deviſe is a Purchaſe 


within the Meaning of this Act. 3 Bac. Abr. 195, 796. 


particular Sums to ſeveral People, ſome of whom happen to be Papiſts, that this Ack does not prevent ſuch Papiſts, from taking 
the particular Sums or Legacies intended for them; becauſe they cannot inſiſt upon paying of the other Incumbrances and hold- 
ing the Eſtate, as a Perſon can do to whom the Reſidue of the Purchaſe Money is deviſed. 3 Bac. Abr. 796. | 


Lord Derwentwarter's Caſe, upon an Appeal to the Lords Delegates from the Fudgment of 
the Commiſſioners for forfeited Efiates, 6 G. 1. 


The Earl of Derwentwater was Tenant in Tail, with Remainder in Fee to himſelf, 


and intending to marry Sir Fohn Mebb's Daughter, he by Advice of Counſel ſuf- 


fered a common Recovery without declaring any Uſes, it being intended that he 
ſhould thereby become Tenant in Fee, and be enabled to make a proper Settlement ; 
accordingly by Indentures of Leaſe and Releaſe he ſettled hs Eſtate to the Uſe of 
himſelf for Life, Remainder to Truſtees for preſerving contingent Uſes, Remainder 


in Tail ſucceſſively to the firſt and other Sons of the intended Marriage, with Re- - 


mainders over: The Marriage took Effect, and there was Iſſue a Son and Daughter. 
The ſaid Earl was attainted of High Treaſon on Account of the Preſton Rebellion, 
and was executed ; and by an Act made thereupon, all the forfeiting Perſons Lands 
were veſted in the Commiſſioners for the Uſe of the Publick; and it was expreſly 
provided, that where the forfeiting Perſon was ſeiſed of an Eſtate tail at the Time of 
the Forfeitures, the ſame ſhould te veſted in the Commiſſioners as an abſolute Fee, 
diſcharged of all Remainders and Reverſions. The Commiſſioners of Forfeitures, on 
a Claim exhibited before them in the Name of the ſaid Earl's Son, determined that 
the whole Eſtate was in them on this Foundation, that the Earl continued Tenant in 
Tail notwithſtanding the Recovery, and conſequently nothing more than Eſtate for 
his own Life paſt by the Leaſe and Releaſe; and the Reaſon they went upon was, 
that if by ſuffering a common Recovery he could turn his Eſtare-tail into a Fee, then 
he would gain a new Eſtate by Purchaſe, which they apprehended he, being a Papiſt, 
was diſabled to do by the Statute 11 12 V 3. But the Majority of the Judges, 


upon an Appeal from the Decree of the Commiſhoners, were of a contrary Opinion, 
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and held, that this was only a new modelling of the Eſtate, and not a Purchaſe or 
Acquiſition within the Act; and that the Earl was capable of taking a new Fee ar 


leaſt for the Benefit of his Heirs and Poſterity, and that he was capable of ſettling 


the ſame by Leaſe and Releaſe ; and therefore allowed of the Son's Claim, 

It was likewiſe reſolved by the Delegates appointed to hear Appeals from the De- 
terminations of the Commiſſioners for the Eſtates forfeited in the Year 1716. that a 
Papiſt may be a Truſtee for a Proteſtant, notwithſtanding the Statute 11 & 12 U. 3. 
3 Bac. Abr. 197. 2 Mod. Ca. in L. and Eq. 172. 

Hill v. Filkins, Jin. 11 G.1. Anne Stephenſon had two Grandchildren, one the 
Plaintiff Hi, the other Frances the Wife of the Defendant Filkins, who was educated 
by her in the Popiſh Religion; the Grandmother by her Will made in the Year 1716, 
deviſed the Lands in Queſtion to Truſtees, in Truſt to be fold for the Payment of 
her Debts and Legacies, and the Reſidue of the Money ariſing by ſuch Sale the de- 
viſed to her ſaid Grandaughter Frances, when ſhe ſhould attain her Age of twenty- 
one Years, or be married, with the Conſent of the ſaid Truſtees, and ſoon after died. 
The ſaid Frances, at the Age of fifteen, was married to F/}tins according to the Cere- 
mony and Uſage of the Church of Rome, and a Week afterwards by a Miniſter of the 
Church of England; at the Age of eighteen ſhe conformed according to the Direc- 
tions of the Statute; it was held that ſhe was within the firſt Clauſe, and that a De- 
viſe to a Papiſt under the Age of eighteen is good, if he conforms within fix Months 
after he comes to that Age; and the Age of eighteen was a proper Period for them 
to make their Election, whether they would conform or not ; and the Bill exhibired 
by the Proteſtant Heir was diſmiſſed with Coſts. 3 Bac. Abr. 797. S. C. 2 Mod. Ca. 
154. Lucas 481, 536. 

Carrick v. Errington, Trin. 9 Geo. 1. in Canc. J. S. a Papiſt made a Settlement of 
his Eſtate to Truſtees, to the Uſe of the Truſtees and their Heirs, in Truſt for A. for 
Life, Remainders to the ſaid 'Truſtees to preſerve contingent Remainders, Remainder 
to the firſt and every other Son of A. and for Default of ſuch Iſſue, then in Truſt 
for B. and his Iſſue ; A. was a Papiſt, and B. a Proteſtint ; B. exhibited his Bill in 
Chancery, ſuggeſting that A. was a Papiſt, and had no Son, and that therefore the 
Truſtees might account to him for the Rents and Profits; he alſo made the Heir at 
Law Defendant; and on hearing this Cauſe before the Lord Macclesfield, and after- 
wards by the Lord King, they both held, that tho' the Truſt to A. was void, he be- 
ing a Papiſt, yet that notwithſtanding the legal Eſtate was ſtill in the Truſtees, be- 
cauſe they were Truſtees not only for the Papiſt, but alſo for B. the Proteſtant, and 
for the Sons of 4. who were yet unborn; and as they were Truſtees to preſerve con- 
tingent Remainders for ſuch Sons who might be Proteſtants, they thought that the 
Eſtate ſhould remain in the Truſtees for that Purpoſe; and they held, that the Heir 
at Law was intitled to receive the Profits during the Life of A. as a Truſt undiſpoſed, 
but that B. the Remainder-Man could have no Right till the Death of A. withour 
a Son capable of taking; and this Decree was affirmed in the Houſe of Lords. T5;d. 
S.C. 2 Mod. Ca. 33. 

Marwood v. Dorrel, Hill. 8 Geo. 2. B. R. The Caſe upon a ſpecial Verdict in 
Ejectment was, Thomas Dorrel had one Brother and four Siſters, and being ſeiſed in 
Fee by Will, 4 December 1703. deviſed the Lands in Queſtion to Truſtees, to the 
Uſe of them and their Heirs, in Truſt for his firſt and every other Son in Tail Male; 


and for want of ſuch Iſſue, Remainder to his Brother Arthur for Life, Remainder to 


his firſt and every other Son in Tail Male; and for want of ſuch Iſſue, that then the 
Truſtees ſhall ſtand and be ſeiſed for the ſole and proper Uſe and Benefit of ſuch 
eldeſt and firſt Son lawfully begotten or to be begotten of Jobn Do-rel, and ſhall not 
be Heir at Law and Inheritor to the ſaid 7obn Dorrel, and the Heirs of his Body; 
and for Default of ſuch Iſſue by him, Remainder to the third, fourth and fifth, and 
every other Son of the ſaid Fohn Dorrel, and the Heirs of their reſpective Bodies. 
The Truſtees, by a Clauſe in the Will, were impowered by the Rents and Profits of 
the Eſtate, or by Mortgage and Sale, ro raiſe ſo much Money as would ſatisfy the 
Teſtator's Debts: Thomas and Arthur both died without Iſſue, Fobn Dorrel is living 
and has ſeven Sons; George the Defendant is the ſecond Son; all the Sons of ohn are 
Papiſts, and educated in the Popiſh Religion, except his younger Son, who is too 
young to be ſaid, as yet, to be of any Religion; George Dorrel was under eighteen 
Years of Age when the Limitation by the Deviſe fell upon him, but is now above 
eighteen Years, and has not taken the Oaths directed by 11 & 12 ///. 3. and is mar- 
ried, and has now two Sons very young, for whom, as well as for his Wife, he has 


made 
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made a Settlement of theſe Lands; the four Siſters of Thomas Dorrel are Leſſors of 
the Plaintiff, as Heirs at Law; and the Queſtion is, whether George the Son of 
Arthur, or the Heirs at Law, be intitled to the Lands. For the Plaintiffs, the Heir; 
at Law, it was urged, Firſt, That George is a Papiſt, and that Papiſts who ſhall re- 
fuſe, above ſix Months after they arrive at the Age of eighteen, to take the Oaths of 
Allegiance, Ec. are by the ſaid Statute expreſly diſabled from purchaſing ; and there- 
fore as a Deviſe is a Purchaſe, and ſo held Co. Lit. 18. and by the Lords, in the 
Caſe of Roper and Radcliffe, conſequently George Dorrel takes nothing by it. Secondly, 
That the Deviſe was void for Uncertainty, being to ſuch eldeſt and firſt Son of 7. D. 
as ſhall not be Heir at Law to bim; but as no one can ſay who will be Heir to 7. D. 
ſo it is impoſſible to ſay who will not, for Nemo eft heres viventis ; and he who is to 
be Heir is not to take, ſo that none but a Son who will not be Heir can take, for 
both Deſcriptions muſt coincide. Hob. 29. Hardres Chief Juſtice, in breaking the 
Caſe ſaid, Two Objections have been made to the Defendant's Title; Firſt, that the 
Limitation, under which he claims, is yoid for the Uncertainty of the Deſcription, 
Secondly, That ſuppoſing the Deſcription to be certain enough, yet by the 11 & 
12 IF. z. the Defendant is diſabled from taking the Eſtate, as being a Papiſt. There 
ſeems at preſent to be a good deal of Weight in the firſt Objection, and yet it may 
poſſibly be reduced to a Certainty, and if ſo, may be made good; and it ſeems na- 
tural to imagine, that by the Words of the Will the Teſtator intended the ſecond 
Son of Fobn Dorrel ſhould take, and the rather, as the Teſtator bas made the next 
Limitation to the third, fourth and fifth Sons, Sc. of the ſaid 7obn Dorrel ; but if 
the ſecond Son cannot take, yet if the third, Sc. Sons are well deſcribed, the 
Daughters of Thomas cannot recover, and at preſent they ſeem to be certainly de- 
ſcribed. As to the ſecond Objection, I think myſelf bound by the Determination of 
the Houſe of Lords in the Caſe of Roper and Radcliffe, that the Word Purchaſe ex- 
tends to a Deviſe, and therefore that a Papiſt is incapable of taking an Eſtate by 
Will ; but yet, be the Defendant's Title as it will, the Plaintiff muſt recover on his 
own Strength, and not on the Weakneſs of the Defendant's Title ; and my greateſt 
Doubt is this, the Deviſe here is to Truſtees to the Uſe of them and their Heirs, Sc. 


I think this would clearly be a Deviſe to the Uſe of the Truſtees, tho* the Clauſe of 


raiſing Money by Rents and Profits was omitted ; ſo here is a Deviſe to Truſtees, in 
Truſt not only for the ſecond Son of Fob Dorrel, but for all other his Sons now 
living, one of which is not found to be a Papiſt; it has been ſaid indeed, that this 
Deviſe being for the Benefit of Papiſts, the Truſt itſelf is void; but the Queſtion is, 
if the intire Truſt ſhould not be for the Benefit of Papiſts, in the preſent Caſe, the 
youngeſt Son of Foby Dorrel may be able to take for ought appears to the contrary ; 
and therefore I think that this latter Part of the Truſt being lawful will ſupport the 
legal Eſtate in the Truſtees; and here he put the Caſe ſupra of Carrick v. Errington, 
and ſaid, that according to the Reſolution in this Caſe, the Lands in Queſtion cannot 
be in the Heirs at Law, but in the Truſtees; becauſe here is a Truſt for a Son of 
Jobn Dorrel, who was not a Papiſt, as well as for other Children yet unborn, ſo that 
the Plaintiffs have no Title to recover in this Action, but have miſtaken their Re- 
medy ; for if they have any, it ſeems to be by Bill in Equity againſt the Truſtees 
for an Account of the Profits; and it is certain, in the above-mentioned Caſe, that 
the Eſtate could not veſt in the Remainder-Man, becauſe he being then in by Pur- 
chaſe, it could never be afterwards deveſted for the Benefit of ſuch Child as A. 
ſhould happen to have; but he ſaid, that he did not give this as his abſolute Opinion, 
but only to point out the Difficulties which ſtuck with the Court. It was adjourned, 
and no farther Proceedings was had therein. 3 Bac. Abr. 798, 199. , 

Pelham v. Fletcher, Mic. 1729. A Mortgage was made to a Papiſt, who aſſigned to 
a Proteſtant for a full Conſideration ; an Ejectment was brought againſt the Aſſignee 
by a ſubſequent Mortgagee, who recovered by reaſon of the Diſability of the firſt 
Mortgagee ; all this appeared upon a Bill brought in Chancery ; and my Lord Chan- 
cellor was of Opinion, that a Mortgage to a Papiſt is void; but in this Caſe the Aſ- 
ſigament to the Proteſtant, and the Trial in Ejectment, were both before the 
3 Geo. 1. which, were it otherwiſe, would it ſeems have made an Alteration. 3 Bac. 
Ar. 799. 

On Lord Dover's Will. In a Caſe which came on before my Lord King in the 
Court of Chancery, it appeared that my Lord Dover was poſſeſſed of a long Term 
for Vears, and made his Will, and his Lady, who was a Papiſt, Executrix thereof. It 
was reſolved by my Lord Chancellor, that notwithſtanding the diſabling Act 11 & 
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12 IW. z. the Term veſted abſolutely in her, and that this was not a Purchaſe within 
that Act; and he ſaid, that a Papiſt may be Tenant in Dower, or by the Curteſy ; 
becauſe in all theſe Caſes it is by Operation of Law, and not by an Act of the Party, 
that the Eftate comes to him. 3 Bac. Mr. 799 

Mallom v. Bringloe, Paſ. 1738. in G B. It hath been adjudged, that a Papiſt may 
deviſe to a Proteſtant; in which Caſe it was agreed, that where an Anceſtor dies 
ſeiſed of an Eſtate of Inheritance, it deſcends upon and veſts in his Heir (tho? a 
Papiſt) for the Benefit of his Heirs, and that the next Proteſtant a-kin has only a 


Right to the Perception of the Profits during the Nonconformity of the Heir. 43 Bac. 


Abr. 799. 

. Read, Trin. 12 G. 2. Upon the Marriage of Mr. Paine with one Mrs. 
Gage, Lands in the County of Surry were ſettled and conveyed to the Uſe of the 
Husband and Wife for their Lives, and the Life of the Survivor of them; then to the 
Uſe of the firſt and every other Son in Tail, Remainder to the right Heirs of the 
Husband : The Marriage took Effect, but Mr. Paine the Husband died in the Life- 
time of Mrs. Paine, without leaving Iſſue, having firſt deviſed all his Lands to his 
Wife and her Heirs. In 1730. Mrs. Paine, the Wife, deviſed all her real Eſtate to 
the Defendant, ſubjet to a few Legacics mentioned in her Will, but lived and died 
a Papiſt ; but that being difficult to prove at Law, the Plaintiff Mr. Smith, who had 
married El:;zabeth Paine, Heir at Law to Mr. Paine, he and his Wife filed their Bill 
againſt the Defendant to ſet aſide the Marriage-Settlement and Will of Mr. Paine the 
Husband, under which Mrs. Paine claimed; and in particular prayed, that the De- 
fendant might diſcover whether Mrs. Paine the Wife, under whoſe Will he claimed, 
was a Papiſt or not. To which the Defendant pleaded the Statute of 11 12 JF. 3. 
Upon arguing this Plea it was inſiſted upon for the Defendant, that it was a ſtanding 
Rule in this Court, That no Perſon was bound to diſcover what might ſubje4 him to the 
Penalty of an Act of Parliament ; that the Statute of 11 12 JV. 3. was a penal Law, 
and the Party, who would take Advantage of ſuch Law, would never be aſſiſted in a 
Court of Equity, which never aſſiſts a Forfeiture ; he who would claim any Thin 
forfeited, muſt make out the Porfeiture himſelf; for no Perſon ſhall be obliged to 
diſcover a Fact that would be a Forfeiture of his own Eſtate. If a Copyholder com- 
mits Waſte, it is a Forfeiture of his Eſtate to the Lord of the Manor ; but if the 
Lord of the Manor comes into this Court for a Diſcovery, whether the Copyholder 
has been guilty af Waſte or not, the Copyholder is not bound to anſwer ; for no 
Law in the World obliges a Man to accuſe himſelf; if an Eſtate is given to a Woman 
durante viduitate, ſhe is not bound to diſcover whether ſhe is married or not, becauſe 
the Diſcovery of that Fact might be the Loſs of her Eſtate. That Diſabilities and 


Forfeitures were of the {ame Nature; that a total Incapacity or Diſability to hold at 


all (which is the Caſe of Papiſts) was certainly as much a Penalty, as a Porfeiture 
of an Eſtate which the Party before was capable of holding; that as Mrs. Paine would 
not have been obliged in her Life-time to diſcover whether ſhe was a Papiſt or not, 
the Defendant who claims under her ought not to be obliged to diſcover it. On the 
other Hand it was inſiſted by the Counſel for the Plaintiff, that it was not their 
Buſineſs to examine, whether the Acts of Parliament made againſt Papiſts were hard 
Laws or not; they were Laws, and that was ſufficient for their Purpoſe; that this was 


not the Caſe of a Forfeiture, but it was to diſcover a Fact, which if true, the Eſtate 


was never in Mrs. Paine, becauſe the Act of Parliament makes all Papiſts abſolutely 
incapable of being Purchaſers ; if ſhe was a Papiſt, the Eſtate never veſted in her; 
and as ſhe was not capable of holding it, ſhe could not give it away to the Defendant, 
therefore could never forfeit the Eſtate ; for no Perſon can be faid to forfeit an Eſtate 
he never had; an Alien is incapable of holding Lands at Common Law, yet he is 
obliged to diſcover whether he is an Alien or not, and his Diſcovery of that Pact, 
whether he is ſo or not, can never be a Forfeiture of his Eſtate, becauſe he never had 
a Right to it; ſo in Caſe of a Baſtard who is ullius filius, and incapable of claiming 
Lands by Deſcent, he ſhall diſcover whether he is ſo or not, for the ſame Reaſon ; 
ſo a Perſon claiming under a Bankrupt, whoſe Goods are veſted in the Aſſignees of 
the Commiſſion of Bankruptcy for the Benefit of Creditors, muſt diſcover whether 
the Perſon, under whom he claims, was a Bankrupt or not at the Time of the Con- 
veyance: That all theſe Caſes depend upon the ſame Reaſon, and were no Forfei- 
tures, becauſe the Eſtates were never in them; ſo if Mrs. Paine was a Papiſt, ſhe 
was incapable of having the Eſtate herſelf, and could not give it away ; and therefore 
the Defendant vould never forfeit it, becauſe the Eſtate was never in him. But my 
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Lord Hardwicke was of Opinion, that the Defendant was not obliged to diſcover whe- 
ther Mrs. Paine was a Papiſt, or not; that there is no Rule better eſtablihed in this 
Court, than that a Man ſhould not be obliged to anſwer to, what may ſubject him to 
the Penalty of an Act of Parliament; no Ferſon can doubt whether this Act is not a 
a Penal Law, and whether the Clauſes relating to Papiſts are not Diſabilities or In- 
capacities, impoſed by way of Penalty upon all Perſons exerciſing that Religion. It 
is objected, that this is not the Caſe of a Forfeiture, becauſe the Eſtate was never 
veſted, and therefore can never be deveſted ; yet it all falls under the ſame Reaſon, and 
an Incapacity or Diſability to hold at all by Act of Parliament, is certainly as much 
a Penalty as the Forfeiture of an Eſtate by a Perſon who had a Right to enjoy it be- 
fore the Forfeiture. 'That if a Bill is brought againſt the Perſon for a Diſcovery, 
whether he is a Papiſt or not, he is not bound to diſcover ; and where is the Diffe- 
rence between him and the Perſon claiming under him. Here is a Diſability impoſed 
by Parliament, by way of Penalty, upon a particular ſet of Men upon the Account of 
their Religion; the Diſcovery of that Fact ſubjects them to a Penalty; and this is not 
like the Caſe of an Alien or Baſtard, who are incapable by the general Laws of the 
Land to inherit; beſides, what ſways with me much is the great Inconvenience that 
would follow, ſhould this Plea be diſallowed ; we ſhould have nothing in this Court 
but Bills of Diſcovery, whether ſuch and ſuch Perſons were Papiſts or not, and no 
Body knows what Confuſion would follow; therefore the Plea muſt be allowed. 
3 Bac. Abr. 799, 800, 80m. 

There are many Statutes concerning the Inrolment of Deeds and Wills made b 
Papiſts, and for the Indemnity and Relief of Proteſtant Purchaſers, Deviſees and Let. 
ſees. But the laſt made 16 Geo. 2. c. 32. enacts that every Deed and Will made 
ſince the 29th September 1717. in Order to paſs, alter, or change any Manors, Lands, 
Tenements or Hereditaments, or any Intereſt therein, or any Rent or Profit there- 
out, from any Papiſt, though not inrolled, or not 'inrolled in due Time, ſhall be as 
good in Law, as if inrolled in the Times limited by former Acts, provided they be 
inrolled on or before 28th November 1743. Nothing herein ſhall extend to make 
good any ſuch Deed, E9c. made, and not inrolled, of which Advantage has been 
taken on or before 2d Feb. 1742. 

And that no Purchaſe made for valuable Conſiderations of any Manors, Meſſuages, 
Lands, Tenements, or Hereditaments, or of any Intereſt therein by any Proteſtant, 
meerly and only for the Benefit of Proteſtants, ſhall be impeached or avoided, for or 
by reaſon that any Deed or Will thro' which the Title thereto is derived, has not 
been inrolled as required by former Acts, ſo as no Advantage was taken of the want 
of Inrollment thereof, before ſuch Purchaſe was made, and ſo as ſuch Purchaſor had 
not Notice before ſuch Purchaſe, that the Perſon who made ſuch Deed or Will was a 
Papiſt, and ſo as no Decree or Judgment has been obtained for want of the Inroll- 
ment of ſuch Deeds or Wills. 

By Statute 12 C13 W. 3. c. 2. No Perſon born out of England, Scotland or Ireland, 
or the Dominions thereto belonging, altho' he be naturalized or made a Denizen (ex- 
cept ſuch as are born of Eugliſʒi Parents) ſhall be capable to have any Grants of 
Lands, Tenements or Hereditaments from the Crown to himſelf, or to any other in 
Truſt for him. 

But by Statute 1 Ceo. 1. c. 4. The ſaid Statute of V 3. ſhall not extend to 
diſable any Perſon, who before his Majeſty's Acceſſion to the Crown, was natura- 
lized. 

By Statute 5 Geo. 1. c. 27. If any of the King's Subjects, being Artificers in Wool, 
Iron, Steel, Braſs or other Metal, Clockmaker, Watchmaker or other Artificer of 
Great Britain ſhall go into any Country out of his Majeſty's Dominions, to Exerciſe or 
teach the ſaid Trades to Foreigners; and if any of the King's Subjects in any ſuch 
foreign Country, exerciſing any of the ſaid Trades, ſhall not return into this Realm 
within fix Months after Warning given by the Ambaſſador, Miniſter or Conſul of 
Great Britain, in the Country where ſuch Arrtificers ſhall be, or by any Perſon autho- 
rized by ſuch Ambaſſador, Ec. or by one of the Secretaries of State, and from. thence- 
forth inhabit within this Realm, ſuch Perſon ſhall be incapable of takin any Legacy, 
or of being an Executor or Adminiſtrator; and of taking any Lands, 2 within this 
Kingdom by Deſcent, Deviſe or Purchaſe, and ſhall forfeit all Lands, Goods, c. 
within this Kingdom to his Majeſty's Uſe, and ſhall be deemed an Alien, ard out of 
his Majeſty's Protection. 
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61 


(C) Mo are deemed Purchaſers, or net. 


T HOSE are deemed Purchaſers at Law who come to the Poſſeſſion of Lands or At Law: 


Tenements by Deed or Agreement, and not by Deſcent, (Lit. F. 12.) nor by 
Eſcheat, nor by Wrong. Cv. Lit. 3. b. 18. ö. 


And in Equity a Purchaſer is conſidered as a Perſon, who innocently without Fraud In Equity; 


or Surprize, for a valuable Conſideration acquires a Right or Intereſt, and is therefore 
ſo far favoured and protected, that his Title ſhall not be impeached in Equity; no 
Planks that he can lay hold on, and by which he can ſecure himſelf at Law, ſhall 
be taken from him, neither ſhall he be compelled to diſcover any Thing that will 
weaken his Title, Sc. Abr. Ca. Eq. 353. 

Every Leſſee is a Purchaſer. 2 Mod. Ca. 59. 


Leſſee at Rack-Rent, tho' he paid no Fine, is a Purchaſer, and ſhall aveid a 
voluntary Conveyance. + 2 Vern. 327. 


Leſſee. 


A. enters into Partnerſhip in Fifths, with three others, for twenty-one Years, in Partnerſhip 


digging for Mines in A.'s Lands, A. to have two Fiftbs, and in Conſideration of his 
Ownerſhip of the Land, to have a tenth more out of the Share of the other Part- 
ners. Purſuant to the Articles, they ſearched for the Mines, and after two Years 
Time, and the Expence of about 120%. they diſcovered a valuable Mine, and worked 
for about three Months; and then A. dies, and his Widow ſets up a voluntary Set- 
tlement, made after Marriage. 'The Court of Chancery inclined that the Partners 
were as Purchaſers, and that the voluntary Settlement ſhould not ſtand againſt them. 
2 Vern. 326. Ca. Eq. Abr. 353. pl. 2. 


If a Man in Conſideration of a Marriage-Portion ſettles a Jointure on his Wife, 


in digging 
Mines. 


Marriage 


and makes a Proviſion for the Iſſue of that Marriage, the Wife and Children are to Settlement. 


be conſidered as Purchaſers for valuable Conſideration ; and tho? the Settlement was 
made after Marriage, yet if it was made purſuant to Articles entered into for that 
Purpoſe previous to the Marriage, it is the ſame Thing, and the Jointreſs in ſuch 
Caſe ſhall avoid a prior voluntary Conveyance, and ſhall not be obliged to diſcover 
Writings, nor any Thing elſe that may prejudice her, unleſs ſhe has her Jointure 


confirmed to her. 1 Chan. Ca. 99. 1 Vern. 440, 479. 2 Vern. not. Abr. Ca. Eq. 354. 


But if the Settlement was made after Marriage, and not purſuant to Marriage- 
Articles, it will be fraudulent againſt Creditors, but it will be good againſt a ſubſe- 
= Purchaſer with Notice, tho* not againſt one without, for the Wife and 

hildren are to be conſidered more than mere Voluntaries ; but if the Matter reſts 


barely in Covenant or Agreement, it will never be carried into Execution againſt a ſub- 


ſequent Purchaſer, without Notice, who has got a legal Title, nor againſt a ſecond 
Jointreſs, without Notice, who brought in a Marriage-Portion. Abr. Ca. Eg. 354 

If a Wife joins with the Husband in letting in an Incumbrance on her Jointure 
Lands, and barring the Eſtate-Tail, and then limits the Uſes to the Husband 


for Life, Remainder to the Wife for Life, Remainder to their Daughters. This, 


does not make the Daughters Purchaſers, ſo as to ſhut out a Judgment-Creditor of 
the Husband's antecedent to the barring of the Eſtate-Tail; it might have been a good 


Baron and 


Feme join in 


incumbring 
the Feme's 
Jointure, 


Conſideration for both, but it was not expreſſed in the Deed, to be any Conſidera- 


tion for ſettling the Eſtate upon the Daughters, but it was a voluntary Gift of the 
Wife to her Husband, and therefore the Daughter's Eſtate muſt be taken to be vo- 
juntary; and ſo a Judgment-Creditor ought to have the Aſſiſtance of this Court be- 
fore them. Prec. in Chanc. 114. Abr. Ca. Eq. 354. 

A. ſeiſed in Fee, ſettled his Eſtate in 1712. to the Uſe of himſelf for Life, Re- 
mainder to B. in Tail, but with Power of Revocation, by any Writing ſigned, Gs. 
and atteſted by three, Sc. Credible Witneſſes. In 17115. A. by Deed, atteſted by 
two Witneſſes only, reciting that he was indebted, as in a Schedule annexed, con- 
veyed his Eſtate to W. R. and A S. and their Heirs, in Truſt to pay his ſaid Debts 
by Profits, Mortgage, or Sale, and after Payment thereof, to pay the Overplus, and 
reconvey ſuch Part as ſhould be unfold, to A. or ſuch other Perſon, Ec. and for ſuch 
Uſes, Cc. as he, by any Writing ſigned and ſealed by him, and atteſted by two, E2c. 
Witneſſes, ſhould direct. A. died without Iſſue, but left the ſaid B. and C. the Daugh- 
ters of two Siſters, his Heirs at Law. The Deed of 1715. was kept private 'till after 
the Death of VV. S. the ſurviving Truſtee in 1924. and was then laid before Mr. Pig- 
got who directed, that the Heir of „. S. ſhould aſſign the legal Eſtates to the Truſtees 
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in the Deed 1712. which was done. Afterwards in 1726. upon a Treaty of Marriage 
between Lord Fauconbridge and B. a Marriage-Settlement was prepared by the ſame 
Counſel, as Counſel for the Lord Fanconbridge, who made a Settlement on B. in Con- 
ſideration of the great Eſtate in Land which he was to have with her. The ſurviving 
Truſtee in the Deed of 1712 joined in this Marriage Settlement. C. brought a Bill 
claiming a Moiety of the Eſtate of A. as Co-heireſs with B. For that the Deed in 
1715 was a Revocation of the Deed in 1712. Lord Fanconbridge pleaded, that he 
was a Purchaſer under the Deed of 1112, without Notice of that in 1715, and that the 
Settlement made by him on B. was in Contemplation of that Settlement in 1712, and 
that the ſurviving Truſtee in that Settlement was Party to the Marriage-Settlement ; 
and that tho* the Purchaſe was not of the legal Eſtate, but the Truſt only, that will 
make no Difference, according. to Hilker and Bodington's Caſe, 2 Vern. 599. and that 
neither will it differ the Caſe, tho' there was no actual Conveyance; for as the Truſ- 
tees in the Deed of 1712 always acted under that Deed for B. that Truſt ſhall ſubſiſt 
as to himſelf, who is a fair Purchaſer; and that he ſhall not be affected by conſtruc- 
tive Notice to his Counſel, as having been adviſed with on theſe two Deeds in 1724; 
for that it muſt be intended, that at the Time of the Counſel's being concerned for 


him, which was in 1726, he had forgot that he had ever ſeen this Deed of 1715, 


In Equity. 


No Aid to 
overthrow 
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Execution. 
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there being an Interval of two Years between his firſt ſeeing it, and his being Counſel 
for this Defendant. And for theſe Reaſons, the Court held, that this could not be 
Notice to his Lordſhip. Lord Chief Baron Reynolds, who aſſiſted the Lord Chan- 
cellor, held, that the Lord F. could be a Purchaſer of no more than B. had, as no 
actual Conveyance was made to him. The Maſter of the Rolls ſaid, that to be a Pur- 
chaſer in the Notion of Equity, there muſt be an actual Contract, and a Conſideration 
paid ; and therefore, if at any Time of the Marriage the Deed of 1712 ſtood re- 
voked, the Truſtees could be ſeiſed only of a Moiety for the Uſe of B. and conſe. 
quently Lord Fauconbridge can be a Purchaſer of no more. Lord Chancellor decreed a 
Moiety of the Eſtate, and an Account of the Rents and Profits taken ſince the Death 
of A. Fitzgerald v. Lord Fauconbridge, 12 Fune 1730. Fitz.-Gibb. 207. and Lilly's 
Prac. Conv. 446 to 459. 


(D) In what Caſes a Purchaſer is favoured, or not. 


| Y will never aſſiſt againſt a Purchaſer. Vinor, Tit. Purchaſer, (B) pl. 1. 
The Plaintiff bought Land of one who had no Power to ſell, and moved, that 
if the Defendant ſhould be compelled to bring in the Leaſes, which might incumber 
the Plaintiff*s Purchaſe, then the Plaintiff might bring in the ancient Evidences, which 
might diſcover that he who ſold to the Plaintiff had no Power to ſell. The Court of 
Chancery anſwered, that no Aid ſhould be given to overthrow Purchaſes made bon 


fide. Toth. 223. 


If Execution be againſt the Heir, he ſhall not have Contribution againſt a Pur- 
chaſer, tho* in rei Veritate the Purchaſer came to the Land without any valuable 
Conſideration; for the Conſideration of the Purchaſe is not material in ſuch Caſe. 
Herbert's Caſe, 3 Rep. 12. C. Gawdie's Caſe, Mor 169. 

The Plaintiff prefer'd a Bill in this Court againſt the Defendant, ſuppoſing that 
more Lands paſſed than was intended: But becauſe the Defendant was a Purchaſer 
upon valuable Conſideration, no Relief was given. Toth. $3. 

The Statute of 21 Fac. 1. cap. 19. enacts that no Pure haſer ſhall be impeached, un- 
leſs the Commiſſion be ſued out within five Years after he becomes a Bankrupt. 

Bill to diſcover, Cc. The Defendant pleaded he was a Purchaſer for a valuable 
Conſideration, and that he had paid the Purchaſe-Money : But becauſe he did not 
ſet forth how much the Purchaſe. Money was, nor to whom he paid the ſame, this 
Plea was over-ruled, and the Defendant was ordered to anſwer thoſe Particulars with- 
out Coſts, but the Purchaſe not to be impeached. u. Rep. 219. 

A Purchaſer of a Reverſion under. a Decree in Chancery, ſhall not be drawn to 
take his Money again with Intereſt, if of the Life dying, notwithſtanding the 
Pretence of the Purchaſe being made pendente lite. 1 Chanc. Rep. 16. ; 

But a Purchale made pendente lite, and after full Notice of a Truſt, will be ſet 
aſide in Equity. Fin. Rep. 322. 

A Purchaſer Bona fide, without Notice of any Defect in his Title at the Time of ma- 
king the Purchaſe, may lawfully buy in a Statute or Mortgage, or any other 1n:umbran- 
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ces; and if he can defend himſelf at Law by any ſuch Incumbrances bought in, his Ad- 
verſary ſhall never be aided in a Court of Equity, by ſetting aſide ſuch Incumbran- 
ces ; for Equity will not diſarm a Purchaſer, but aſſiſt him, and Precedents of this Nature 
are very ancient and numerous, viz, where the Court has refuſed to give any Aſſiſ- 
tance againſt a Purchaſer, either to an Heir, or to a Widow, or to the Fatherleſs, or 
to Creditors, or even to one Purchaſer againſt another. Fin. Rep. 103. Comb. go, 209. 
3 Mod. Rep. 203. Salk. 592. 1 Show. 537. Prec. in Chan. 249. 

And this Rule is agreeable to the Viſdom of the Common Law, where the Maxims Maxims of 
which refer to Deſcents, Diſcontinuances, Non-Claims, and Collateral Warranties, are Ia in a 
only the wiſe Arts and Inventions of the Law, to protect the Poſſeſſion and ſtrengthen = ** 
the Rights of Purchaſers. Per Finch Keeper. Fin. Rep. 104. Prec. in Chan. 249. wt 

H. B. ſeiſed in Fee of a Manor, covenanted with L. D. for the Advancement of A Purchaſer, 
ſuch Heirs Males, as well on the Body of M. then his Wife, to levy a Fine thereof but not by 
to the Uſe of himſelf for Life, and afterwards to the Uſe of the Eldeſt Iſſue Male of 1 
the Bodies of bim and his ſaid Wife begotten, in Tail, Cc. and ſo to three Iſſues of 9 
their Bodies, Cc. with the Remainder to his right Heirs. Afterwards H. B. by Fraud 
and Covin, to defeat the ſaid Covenant, made a Leaſe of the ſaid Manor for a long 
Term to R. H. and afterwards levied the Fine accordingly : Reſolved that tho' the 
Iſſue was a Purchaſer, yet he was not a Purchaſer in vulgar and common Intend- 
ment. 3 Co. 83. b. 1 And. 233. 


A Purchaſer relieved againſt a Statute ſought to be extended by a ſecond Agree- Statute, 
ment after the Purchaſe. Toth. 257. 

A Purchaſer of a Leaſe, out of which a Rent is iſſuing, ſhall not be liable, but Leaſe. 
the Executor of the Will; this Rent was without a Clauſe of Diſtreſs, and the Exe- 
cutrix and her Truſtee fold away the Leaſe. Toth. 259. 

Upon a Purchaſe made by M. of F. & the Agreement was, that a Recovery Suit to have 
ſhould be ſuffered within three Years. M. paid his Money before the Recove- Conſideration 
ry ſuffered, and took a Bond of F. S. that if the Recovery was not ſuffered in three Money repaid 
Years, then M. re-conveying the Lands, ſhould be repaid his Money; J. H. tenders a x bag _ 
Recovery, but before it was ſuffered, a third Perſon makes a Title to the Lands, and I and not be- 
thereupon M. exhibited his Bill to have his Money repaid ; but the Lord Chancellor ing the Ven- 
{aid he could give no Relief; for A. has parted with his Money, and taken a Bond der“ 
for Re-payment, if the Recovery were not ſuffered in three Years, M. re-conveying 
his Eſtate; and here the Recovery being ſuffered, he has no Pretence by his own 
Agreement to have it re-paid ; and the Court cannot help him, unle!s it ſhould rake 
upon it ſelf, where any Man had a bad Bargain, and was cheated in his Title, to 
help him to his Money again ; and here being no Manner of Fraud or Surprize in the 
Cale, if he be not helped by his Covenants, he will not be helped in Equity; but for 
the Matter of Re-conveying, if M. ſhould re-convey ſuch 'Title as he had from them, 
be it more or leſs, or none at all, yet being a Relative to convey, it would have been 
well enough; but here the Recovery being ſuffered according to the Agreement, tho? 
nothing paſſed by it, the Party had well performed his Agreement, and ſo no Re- 
conveying nor Re- payment of the Money to be made, Serjeant Maynard's Caſe, Paſ. 

1676. 2. Freem. Rep. 1. 

Plaintiff bought ſeveral Manors of B. deceaſed, who (before the Plaintiff's Pur- Purchaſer re. 
chaſe) had conveyed the ſame by Fine and Recovery to the Defendant and his Heirs lieved againit 
Males, which being done without Conſideration, was adjudged and decreed to the à Pecd of In- 
Plaintiff. Toth. 257. tail. 

If one ſells anotber's Land, and covenants to diſcharge. it of ſuch particular Iacum- Incumbrances. 
brances, and before the Payment of the Money other Incumbrances are diſcovered, 
this will prevent any Suit for the Money,” till all the Jncnmbrances are diſcharged. Arg. 
and ſeems to be admitted in Serjeant Maynard's Caſe, Paſ. 1676. 2 Free. Rep. 2. 

And if in a Conveyance of Lands there be no Covenants againſt any Incumbran- 
ces, yet if before Payment of the Money any are diſcovered, the Party may retain his 
Money till they are cleared. (Said by Mr. Keck, and agreed by Lord Chanceller.) But 
(it was ſaid by Sir P. King, and not denied per Cur. that) thoſe muſt be Incumbrances 
made by the Vendor himſelf, or otherwiſe the Party cannot detain the Money unleſs 
they be covenanted againſt. Serjeaut Maynard's Caſe, 2 Freem. Rep. 2. 

A Judgment was antedated on Purpoſe to over-reach a fair Purchaſer, who had paid 
all the Purchaſe Money except 770 J. which he was to keep till an Incnmbronce, of 
which Notice was given, ſhould be diſcharged. Decreed that on Payment of the 70 /. 
to the Judgment-Creditor, with Intereſt from the Time it ought to have been paid 
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to the Vendor, a perpetual Injunction be awarded, and that he either acknow- 
ledge Satisfaction, or aſſign it to the Purchaſer. Fin. Rep. 394. 

A Purchaſer for a valuable Conſideration reſtrained from bringing an Audita 
Querela upon Pretence that a Purchaſer had levied Monies upon other Securities. 
Toth. 259. 

A. purchaſed Land in Borongh Engliſh of an eder Brother, ſuppoſing the younger 
to be dead, and took a Bond to indemnify ; but the younger Brother afterwards 
appearing, he and the elder Brother came to an Agreement, by which the younger 
was to have an Annuity paid him by the Vendor, and ſo the Purchaſer was permitted 
to enjoy whilſt the elder Brother lived, but he being dead, and A. the Purchaſer 
alſo, the younger Brother brought an Ejectment againſt the Plaintiff the Heir of A. 
But other Compenſations alſo being proved to be made by the elder Brother to the 
younger, it was decreed that the Defendant, the younger Brother, ſhould make good 
the Plaintiff's Title, and ſurrender and releaſe the Lands to the Plaintiff and his 
Heirs. 1 Vern. 325. 

A Contract for the Purchaſe of an Eſtate on Payment of a certain Sum was made 
by an Agent of the Purchaſer, and Part of the Money by him paid, which Agent 
died before the Purchaſe was compleated ; and the Vendor likewiſe died; but his 
Heir was decreed to execute a Conveyance on paying the Remainder of the Purchaſe- 
Money, Oc. Fin. Rep. 201, 202. | 

Purchaſers who have got an Advantage at Law, though by undue Means, have been 
permitted to profit by it; per Lord Rawlinſon, and tor that Purpoſe cited Bucknell 
and Ellis's Caſe, where Ellis had got the Deed of Rent-Charge into his own Hands; 
and Sir John Fagg's Caſe, who got the Deed of Intail into his Hands by a Trick; 
(which Caſe was cited by the Lord Chancellor in Lord Huntingdon and Greenville), and 
Harcourt and Knowel where a Releaſe was obtained from a Grantee of a Rent-Charge, 
without any Condition and by Fraud; and Lord Rawlinſon alſo cited the Caſe of 
Lord Huntingdon and Greenville, 2 Vern, 49. firſt decreed to protect a Purchaſer, and 
after that, a Releaſe gained from an Adminiſtrator de bonis non. So where a Releaſe 
was obtained from a Grantee of a Rent-Charge without any Conſideration, and by 
Fraud, and yet a Purchaſer was admitted to take an Advantage of it. 2 Fern. 159. 

A Purchaſer came into a Man's Study, and there laid Hands on a Statute that 
would have fallen on his Eſtate, and put it up in his Pocket; and he having thereby 
obtained an Advantage in Law, tho' ſo unfairly, and by ſo ill a Practice, yet the 
Court would not take that Advantage from him. Abr. Ca. Eg. 354. 

A Purchaſer brought a Bill for Writings and a Partition; Defendant inſiſted that there 
was an Entail, and the Plaintiff's Purchaſe not good. The Court on the firſt Hearing 
gave Plaintiff Time to try his Title. Ejectment was brought, and a Copy of a Deed of 
Intail produced in Evidence, but the Original was loſt, and not proved to be executed; 
a Verdict was againſt the Intail: On the Cauſe coming on upon the Equity reſerved, 
Defendant inſiſted he-ought not to be bound by one Trial in a Matter of Right 
of Inheritance. Ne being a Decree only for Partition. Tamen &; 
2 Vern. 232. . 

A. buys a Reverſion expectant on an Eſtate for Life granted by Copy of Court- 
Roll to B. where in truth B. had no ſuch Copy nor Grant of ſuch Eſtate, yet de- 
creed that B. ſhall enjoy it for Life againſt A. the Purchaſer. 2 Vern. 279. 

A. deviſed to B. for Life, Remainder to C. B.'s Son an Infant in Fee, and 
deviſed 4001. to the Son to be paid at twenty-one, and made the Father Exe- 
cutor, and left 2000 J. Perſonal* Aſſets, and B. having ſpent the perſonal Aſſets, 
mortgaged the Lands to J. S. and made Affidavit that they were free from In- 
cumbrances, and that he was ſeiſed in Fee, and levied a Fine for corrobora- 
ting the —2 and alſo declared the Uſe thereof to him and his Heirs; the Son 
having entered for a Forfeiture, the Mortgagee brought his Bill to be relieved ; and 
the Coutt decreed that the Mortgagee, notwithſtanding the Forfeiture, ſhould hold 
and enjoy the Lands againſt the Son during the” Life of the Father. Abr. Ca. Eg. 
257. pl. 2. Prec. in Chan. 108. A 

Where there is a Clauſe or Proviſion in a Conveyance for the Vendor to Re-par- 
chaſe, the Time limited for that Purpoſe ought to be preciſely obſerved. 1 Fern. 269. 

A Purchaſer of S. S. Stock of an Agent that kept the Proprietor's Minutes, and who 
pretended a Power to fell, and got another to perſonate the Proprietor, and ſign the 
Transfer, procured the ſame transferred, made Affidavit of the Sale, and had it entered 
into the Books, and then ran away, but before was a Man in good Credit for Sub- 
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ſtance, Sc. The Purchaſer ſold the Stock again, tho” forbid by the Proprietor. In 
Trover at Nifi Prius, before Sir P. King, he directed the Jury to find for the Proprie- 
tor, which they did, but gave her no more Damages than the Value of the Stock 
at the Time of her buying. 1 Mod. Ca. 9. | 
A. entred into a Judgment to H. and C. which is defeaſanced to the Uſe of D. and 
in the Defeazance A. covenants for himſelf, and his Heirs, to pay to D. the Ce/ni 
gue Truſt, and her Heirs , afrerwards A. ſells Part, and the other Part deſcended to 
the Heir, who married and had Children; B. one of the Truſtees dies; C the ſurvi— 
ving Truſtee makes A. the Conuſor of the Judgment, Executor; D. the Ceæſui que 
Truſt, brings a Bill againſt the Executors of 4. the Heir at Law and the Purchaſer, 
for Relief, not being able to recover at Law, the Conuſor being made Executor; but 
no Relief. The Lord Chancellor ſaid, tho' it be a meer Accident and Slip by the Conu- 
ſor's being made Executor, yet Equity will not interpoſe or give any Aſſiſtance to 
affect a Purchaſer ; and bid them recover at Law, if they could. Sel. Ch. Caſes in Lord 
King's Time 80. | 
- The Court of Chancery would not ſtay a Purchaſer from felling of Woods, tho? 
the Vendor had an Eſtate for Life; and the Court would not bar him Remedy at 
Law upon any Evidence he could produce. Toth. 223. 

The Father makes a voluntary Conveyance in Tail of Lands, reſerving an Eſtate 
for Life, after ſells the Woods upon the Lands to a Stranger Decreed in Chancery, 


| judgment. 


chaſer's telling 


Purchaſer of 
Woods after a 


that the Vendees of the Woods ſhall have them notwithſtanding the Conveyance of Conveyance 


the Lands. Toth. 257, 258. | 

A Purchaſor for a valuable Conſideration without Notice ſhall not be impeached, eſpe- 
cially where a Settlement has ſince been made in his Favour, Vin. Tit. Purchaſer, (C) 

J. I. | 
: A Purchaſer that comes in without Notice of a Reut- Charge ſhall not be chargeable 
therewith, altho' given to a Charitable Uſe. Toth. 258. . 

Notice of an Incumbrance before the Conveyance is executed, ſhall bind the Pyr— 
chaſer. The Court ſaid it had always been ſo ruled. More v. Maybow, Mich. 1 5 Car. 
1 Chan. Caſes 34. 2 Freem. Rep. 175. and it was ſo decreed by the Lord Chancellor 
in Sir {illiam Wheeler and Mrraway and Nicholas. 

A Purchaſer ſhall not be affected by a Fudgment in Equity, without expreſs Notice 
of it before the Purchaſe; it is otherwiſe at Law. 1 Chan. Ca. 37. Nel. Chan. 
Rep. 91. |; 

A Purchaſer for a valuable Conſideration without Notice, was decreed to pay Arrears 
of an Annuity charged on the Lands purchaſed, tho? the ſame was due thirty Years be- 
fore, and no Demand in all that Time. Fin. Rep. 252. 

A voluntary Conveyance decreed againſt a (Fointreſs) Purchaſer for a valuable Con- 
ſideration; (but it ſeems, that the not having Notice was the Laches of the Jointreſs, 
Sc.) 1 Chan. Ca. 291, 292. : 

A Purchaier from J. S. who has a Decree againſt him in Chancery for Land, ſha!l 
be bound by the Decree, tho* he had no Notice of ir. 2 Chan. Ca. 48. 

J. C. mortgaged Land to IH. and (having two Sons J. and E.) deviſed the Equity 
of Redemption to E. H. and J. join in an Aſſignment of the Mortgage to E. 'I'ho? 
E. pleaded want of Notice of the Will, and that F. was the viſible Heir, yet de- 
creed, that BE. ſhould have the Eqnity of Redemption, on the Foot of the firſt Mort- 
gage. Nel. Chan. Rep. 153. | 

A. purchaſes, having Notice of a Settlement, whereby B. the Vendor was but 'Te- 
nant for Life, Remainder to his firſt, Sc. Son in Tail. Afterwards A. ſells to C. who 
had mo Notice; B. dies leaving a Son; the Bill was diſmiſſed as to C. but decreed . 
to account for the Conſideration Money, which he ſold the Eſtate for, with Intereſt 
from the Deceaſe of B. thereout diſconnting what was due on a Mortgage prior to the 
Settlement which he had bought in. 2 Vern. 384. | | 

A. ſells to B. who has Nitice of an Jucumtrance; B. ſells to & who has no Notice. 
And he to D. who has Notice; the Maſter of the Rolls thought th's revived the firſt 
Notice to B. But the Lord Keeper held the contrary. Pre. in Chan. 51. 

Lord Chancellor ſaid, he took it to be à Rule in Equity, that where a Man is a Purcha- 
ſer without Notice he ſhall not be annoyed in Equity; not only where he has a prior 
legal Eſtate, but where he has a better Title or Right to call for the le; al Eſtate than 
the other, A. purchaſes of B. who had done an Act of Baukruptey, but without No- 
tice of it; afterwards a Commiſſion is taken out, and there being a Term ſtanding 
out in Truſtees, the A/ignee brings a Bill againſt them and the Purchaſer, to hive 
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the Term aſſigned to him. Bill diſmiſſed. 2 Vern. 599. It makes no Difference whe- 
ther the Party be a Purchaſer of the legal Eftate, or only of an Equitable Intereſt. 
Lilly's Prac. Conv. 393. | 

A. mortgaged an Eſtate for Years to D. who aſſigned the ſame to H. who made 
his Wife //. Executrix, and died. A. ſuggeſts that D. agreed to execute a Reconvey- 
ance. ///. pleads that ſhe was a Purchaſer and Legatee, without any Notice of ſuch 
Agreement, and that in Conſideration of a Marriage between her and 7. Ec. ſhe 
aſſigned the original Leaſe in 'Truſt that the Marriage took Effect, therefore F. and 
W. claim an abſolute Eſtate, having no Notice of ſuch Agreement. Decreed, that it 


.appearing the Plea was true, J. and were in Nature of Purchaſers without Notice, 


and therefore the Plea was allowed, but that they ſhould give A. at his Charge, a 
Copy of the Deed of Truſt, if required. Fin. Rep. 9. 

A. on his Marriage with B. ſettles Lands for her Jointure, which were ſubje& to 
an Intail. C Brother of A. was privy to the Intail, ingroſſed the Jointure-Deed, had 
the Deed of Intail in his Cuſtody, and concealed it. A. deviſed the Lands to F. C. 
and afterwards died without Iſſue, and F. & married the Widow; C. ſets up the In- 
tail, brought an Ejectment, and recovered. F. S. and his Wife brought a Bill to be 
relieved. C. confeſſed that he was privy to the Marriage- Treaty, ingrofſ:d the Join- 
ture-Deed, and had the Deed of Intail in his Cuſtody, but did not mention his 
Title, nor diſcover the Deed of Intail, becauſe he apprehended his Brother would 
dock the Intail. Decreed the Wife to hold her — and a perpetual In junction 
againſt the Judgment in Ejectment ; but the Bill was diſmiſt as ro the Husband's 
Claim of the Reverſion and Inheritance by a voluntary Deviſe. And this Decree 
was afterwards affirmed in the Houſe of Lords. 2 Vern. 239. 

So where a Mother, who was abſolute Owner of a Term, was preſent at a Treaty 
for her Son's Marriage, and heard her Son declare, that the Term was to come to 
him at his Mother's Death, and was a Witneſs to the Deed by which the Reverſion 
of the Term was ſettled on the Iſſue of that Marriage; and on a Bill brought by the 
Iſſue of that Marriage ſhe was compelled in Equity to make good the Settlement, and 
to ſettle the Reverſion of the Term accordingly. 2 Vern. 150. 

So where a younger Brother, having an Annuity of 100 J. per Ann. charged on 
Lands by his Father's Will, contracted with A. to ſell him this Annuity ; A. goes to 
B. the elder Brother, and tells him he was about to buy this Annuity of his younger 
Brother, and deſired to know if his younger Brother had a good Title to it, and 
whether his Father wos ſeiſed in Fee at the Time of making the Will, and whether 
the Will was ever revoked. B. told him he believed his Brother had a good Title to 
it, and that he had paid him his Annuity theſe twenty Years; but withal, told him, 
that he heard there was a Settlement made of his Father's Lands before the Will, 
and that the ſaid Settlement was in the Hands of J. S and that he had never ſeen it, 
and therefore could not tell him what the Contents of it were, but encouraged him 
to proceed in his Purchaſe, telling him, he had not only paid his Brother his Annuity 
to that Time, but had paid his Siſters 3000/7. under the ſame Will; afterwards B. gets 
the Settlement in his Hands, by which the Land out of which the Annuity iſſued was 
intailed, and would thereby avoid this Annuity : But on a Bill by A. to have the An- 
nuity paid, or the Purchaſe-Money back again, the Court decreed Payment of the 
Annuity, purely on the Incouragement given by the elder Brother. Abr. Ca. Eg. 356. 

A Purchaſer tor a valuable Conſideration, without Notice, having as good Title to 
Equity as any other Perſon, the,Court of Chancery will never take any Advantage 
from him, and conſequently will not grant a Diſcovery againſt him of the only 
Equity he has to defend himſelf by, which if he ſhould be obliged to diſcover, the 
other Party would immediately take Advantage of ; and there certainly may be Caſes 
where a Purchaſer for a valuable Conſideration, without Notice of an Act of Bankrupt- 
cy, ſhall not be obliged in the ſaid Court to diſcover any Thing, (whether Incum- 
brances that he has got in, or any other Thing) but all Advantages ſhall be left him 
to defend himſelf by. Suppoſe two Purchaſers without Notice, and the ſecond by 
Chance gets hold of an old Term, he ſhall defend himſelf thereby againſt the firſt, 
who till is as much a Purchaſer for a valuable Confideration as himſelf; therefore a 
Purchaſer for a valuable Confideration, without Notice of the Bankruptcy, is to be re- 
lieved againſt it in Chancery, within 21 Fac. 1. Caſes in Lord Talbot's Time 69. 

A Debtor by Bond deviſed it ſhould be paid out of his perſonal Eſtate, and if that 
was not ſufficient, then to ſell his real Eſtate and pay it, which accordingly was ſold, 
and by ſeveral Conveyances came to the Defendant, who was ſued for the Money 35 
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the Lands which he bought. But it was decreed, that the Money which 
1 for the Sale of the Lab ſhall go in Aid of this Purchaſe, which was for 
a valuable Conſideration without any Notice, Sc Fin. Rep. 137. 
A. purchaſed the Manor of D. in which were Lands called B. and P. The Manor, Purchaſer af. 
at the Time of the Purchaſe, was in Mortgage for a Term of Years, and the Mort- filed as to 


gage was paid off, and the Term aſſigned in Truſt to attend the Inheritance; after- Lands ex- 


Wards A. upon the Marriage of his Son, ſettles Part of theſe Lands, and amongſt n 
them the Lands called B. and P. but no Care was taken of the Mortgage-Term that Manner. 
ſtood out; afterwards A. being in Poſſeſſion contracts with Broctett to fell him all the 

ſaid Manor, except the Lands of B. and P. but ſhews the Lands B. and P. as Part 

that he. would ſell ; for Brockett did not know that any Part of the Lands were called 

by that Name ; and in the Conveyance to him there is an Exception of Lands called 

B. and P. After the Purchaſe-Money paid, Brockett was evicted of the ſaid Lands by 
Oxwick, who claimed under As Son; upon which Brockett having found the old 

Term that was on Foot at the Time of A's Purchaſe, and got an Aſſignment of it, 
Oxwick brought his Bill againſt Brockert to be relieved and to have an Aſſignment of 

the Term; and that as to the Lands called B. and P. he was no Purchaſer of them, 

for they were expreſly excepted in his Conveyance. But Lord Chancellor was of 
Opinion, that theſe Lands being ſhewn to the Defendant as Part of his Purchaſe, 

he (not knowing them to be excepted by the Name of B. and P.) was in Equity 

a Purchaſer of them; and the Court ought not to aſſiſt in defeating of him, and 
therefore diſmiſſed the Bill as to all the Lands purchaſed by him. Abr. Ca. Eq. 355. 

A Purchaſer of Lands from A. which B. makes Title to, getting the Deeds that Diſcovery of 
make out B.'s Title, is not bound to diſcover them. 1 Chan. Ca. 69. | Deeds. 

An Heir exhibited a Bill for the Diſcovery of Evidences concerning Lands that 
were his Anceſtors ; the Defendant ſwore that he was a Purchaſer of the Lands, and 
the Heir demanded a Sight of his Deeds and Writings. But per Lord Chancellor, he 
ſhall not ſee them; for altho' the Heir prima facie has a legal Title, he may go into a 
Court of Law if he pleaſes; but this Court will not compel the ſhewing the Wri- 
tings to any Perſon unleſs he has an equitable Title, as a Mortgagee, Ec. And this 
is the Difference between a legal and an equitable Title. 2 Freem. Rep. 2 

A. employed by B. to purchaſe Lands, contrary to Agreement purchaſed them in supplying 
his own Name, but by Perſuaſion let A. into the Purchaſe by Deed, wherein were Detects in 
ſeveral Omiſſions of Things comprized in the Purchaſe-Deed. On a Bill for Relief Deeds. 
the Omiſſions were decreed to be ſupplied. Nel. Chan. Rep. 7. 

The Husband made a Leaſe of the Wife's Land to one who was ignorant of the Favouredby 
defeaſible Title. The Leſſee built upon the Land, and was at great Charge therein. Allowance. 
The Husband died, and the Wife avoided the Leaſe at Law, but was compelled in Leaſe by Ba- 
Equity to yield a Recompence for the Building and Bettering of the Land; for it ron of the 
was ſo much the better worth unto her. Rep. Chan. 5. Feme's Land, 

But where a Purcbaſer of a Term of ſixty-one Years, which he aſſigned to Tru- Purchaſor of 
ſtees, and alſo of the Reverſion and Inheritance, being in Poſſeſſion, had Jaid out a Term, 
1000 J. in Building, and enjoyed the ſame till the Death of the Vendor, and then the 
Land was recovered by Virtue of an old dormant Entail ; the Court would not relieve 
the Purchaſer who was Plaintiff, nor give Defendant any Coſts. Nel. Chan. Rep. 


7558. 


But Allowance for Improvements and neceſſary Reparations were made to a Pur- | 4 
chaſer of a Term, upon decreeing it to be delivered up to Deviſees in Remainder, 
Fin. Rep. 39. | | | 

So where it was after a long Time, (the Perſon claiming having been beyond Sea 
twenty Years, and ignorant of his Title till after his Return) and divers Purchaſes 
made, and the laſt Purchaſer had laid out Money in Building, it was decreed in 
Chancery that he hold till ſatisfied, diſcounting for the Profits received after the Pur- 
chaſe. 2 Lev. 152. Ca. Eq. Abr. 356. p. 9. | 

A Purchaſer, who before his Purchaſe-Money paid, or Deeds executed, (tho' not Prior Settte- 
before his Contract made) had Notice of a prior Settlement, was ordered to be al- 


ment. 
lowed what he had laid out in laſting Improvements upon the Premiſſes, tho' they 
were made pending the Suit. 1 Vern. 487. | 


And where it appears that Articles of a Purchaſe were unfairly obtain'd, tho? not to _ pts 
ſuch a Degree as to ſet them aſide, yet if upon the Proſpect of their being perform'd 8 
he has improv'd the Eſtate, it is reaſonable he ſhould have Allowance for laſting Ju- 
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provement s, provided he deliver up the Articles, and account for the Profits; but if 
he goes to Law be muſt not expect it. Ca. Eq. in Lord Talbot's Time 234, 236. 
Bill for Pur- P.'s Wife, before her Marriage with P. being poſſeſſed of a Term of Years.as 
chaſe-Money Executrix to her firſt Husband, and which was liable as Aﬀets to the Payment of his 


— nts , Debts; in order thereto, and to raiſe Money for that Purpoſe, P. and his Wife, after 
prior Sethe their Marriage, entered into an Agreement with D. for Sale of the Houle in Queſtion, 


ment; and a for the Reſidue of the Term, for ;4501. whereof 210 J. was to be applied in Diſcharge 
Note given of a Mortgage thereon to one 7. & and the Remaining 2407. was to be paid to P. 
_ _ _ and his Wife; accordingly H. and his Wife executed an Aſſignment of the Houſe to 
Fog, 3 D. with a Receipt indorſed-thergon for the whole Purchaſe- Money; but D. did not 
ed up, and then pay the Purchaſe-Moncy, but gave a Note for the Payment of 210 J. Part 
the Premiſſes thereof, to J. S. the Mortgagee, and of the Remaining 240. to P. and his Wife; 
re conveyed. and for the Non- payment thereof P. and his Wife brought their Bill in Chancery to 
bhbave a ſpecifick Performance and Payment of the Money actordingly. D. by his 
Anſwer admitted the whole Caſe tobe as above, but inſiſted that he ought not to be 
bound thereby, for that P. and his Wife could not make him a good Title, they ha- 
ving, by Articles before Marijage, agreed to ſettle this Houſe; for the Benefit of 
themſelves and their Iſſue, of which he had no, Notice at the Time of his Purchaſe; 
and for the Diſcovery of theſe. Articles, and to have up his Note on a Re- aſſignment 
of the Houſe, D. brought his Crofs-Bill. P. and bis Wife, by their Anſwer, ad- 
mitted there were ſych Articles, but inſiſted, that the Houſe lying in Middleſex, thoſe 
Articles were never regiſtered in the Middleſex: Office, and therefore void as againſt 
\ D. But it was decreed, that the original Bill ſhould be diſmiſſed with Coſts, and on 
the Cro{s-Bill it was decreed, that the Note given for the Purchaſe-Money ſhould be 
delivered up on a Re- aſſignment of the Hovie, and D. likewiſe to have his Coſts by 

Reaſon of P.'s Fraud and cqncealing the Articles, Abr. Ca. Eq.357, 358. | 
So where the ſecond Purchaſer having Notice of the -firſt Purchaſe, but that it 
was not regiſtered, went and purchaſed the. ſame Eſtate, and got his Purchaſe re- 
giſtered ; yet it was decreed, that having Notice of the firſt, Purchaſe, tho” it was not 
regiſtered, bound him; and that his getting his own Purchaſe fiſt regiſtered was a 
Fraud, the Deſign of thoſe Acts being only to give Parties Notice, who might other- 
wiſe without ſuch Regiſtry be in Danger of being impos'd on by a prior Purchaſe or 
Mortgage, which they are in no Danger of when, they have Notice thereof in any 

Manner, tho' not by the Regiſtry. Air. Ca. Eg. 358. 


Favoured An antient Statute being againſt. a Purchaſer, tho' no direct Proof on either Side, 
afrer Hength was decreed to be cancelled. Toth. 258, 277. | 
n Purchaſers relieved of a ſleeping Mortgage. Toth. 258. 


8 A Purchaſer, and thoſe under whom he claimed, had been in quiet Poſſe/ien ſor 

noe” 3 ſixteen Tears, and then the Defendant ſer up a Mortgage and a Recognizance to in- 

zance cumber the Premiſſes, againſt whom the Purchaſer exhibited his Bill to be relieved; 
but there being no Proof to confirm, but thit the Mortgage and Recognizance might 
both be ſatisfied, the Mortgage was decreed to be delivered up and cancelled, and 
the Recognizance to be vacated. Fin. Rep 250. | 

Uſe, A Man poſſeſſed of a Leaſe for fifty Years, he died Inteſtate, the Wife adminiſter- 
ed, and made a Feoffment to her own U.e; a litile before her Marriage with a ſecond 
Husband, the Feoffees ſold the Land for a valuable Conſideration, which was en— 
joyed many Years accordingly ; after;ithe Wite's Death the ſecond, Husband would 
avoid this Purchaſe by Reaſon of the:U!c;; but the Court decreed that the Purchaſers 
ſhould enjoy it, notwithſtanding a Verdict at Law. Toh. 223, 224. 

Legacies, Lands deviſed to be ſold for Payment of Legacies, the Sale was made by V. who 
poſſeſſed them ſix Years, and then fold them to . A. and his Heir enjoyed the ſame 
rwenty-two Years more, without any Demand! of the Legacies. This guiet Poſſeſſion 
for twenty-tight Years was held a gocd Title, and the Bill brought againſt the Pur- 
chaſer for the Payment of the Legacies was diſmiſſed, *. the Vendor having reccived 
by the Sale Money ſufficient to diſcharge rhe Legacies. Fiz. Rep. 316. 

Copybold, A. Tenant in Tail of a Cy hold, Remainder to himſelf in Fee, purchaſed the Free- 
hold of the Lord, and then ſells to J. S. and dies; and after thirty Years Poſſeſſion 
the Son of 4. ſets up a Title as Iflue in Tail. The Lord Chancellor declared, that 
the Purchaſer of the Freehold. ſhall attract the other Eſtate, which was but at Will; 
and decreed the Purchaſer to enjoy againſt the Iſſue in Tail, 1 Vern. 393. For the 
Copy hold being ſevered from the Manor, there is no Means to bar it. 2 Chan. Ca. 
174. & vide 1 Vern. 458. 
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P. having a Leaſe of certain Mills for twelve Years, which were near expired ; Leſſee decreed 
Leſſor on his Marriage made a Settlement of theſe Mills to the Uſe of himſelf for T gy 
Life, then to the firſt and other Sons of that Marriage in Tail Male, R:mainder to ;;*. paay 


jetted on Ac- 
his own right Heirs. Afterwards P. took a new Leaſe of theſe Mills from the ſaid — 2 


Leſſor for thirty Years, and laid out 2800 J. in Building and Improvements; D. was prior Settle- 
the eldeſt Iſſue Male of the Leſſor, and during the Time P. was making Improve- ment. 
ments, went to his Father, and told him, he had no Power to make any ſuch Leaſe; 
that after his Death the Eſtate would be his, but never acquainted P. with this, or of 

the Settlement made on his Father's Marriage; but on the contrary, wrote to P. to 

take Care ro keep one of the Mills in particular in Repair; then the Father died, and 

the Son recovered in an Ejectment againſt the Leſſee, who thereupon brought his 

Bill to be quieted in the Poſſeſſion of the Mills during the Reſidue of his Leaſe, be- 
cauſe D. was fully acquainted with the Circumſtances of this Leaſe, knew his Father 

had no Power to make it, and yet never forbad nor cautioned P. from going on with 

his Repairs, but on the contrary ſtood by and ſaw them, and encouraged him in the 
Proceeding therein ; and therefore it was decreed that P. ſhould hold during the Re- 
fidue of his Term; for tho* D. was not privy to the making of this Leaſe, that being 

only the Fraud of the Father, yer he being to have the Eſtate after his Father's Death, 

and taking Notice thereof to his Father, that he had no Power to make any ſuch 
Leaſe, and yet ſuffering P. to go on in his Repairs, with a Deſign to reap the whole 
Benefit hiniſelf when his Father was dead, was ſuch a Fraud and Practice in him as 


ought to be diſcountenanced in Equity; for Qui tacet aſſentire videtur. Abr. Ca. Eq. 
385, 357- 


(E) li what Caſes Purchaſes are aftefted. 


va. Articles ſhall never be ſet up againſt an abſelute Purchaſer, altho' ſuch 1. By Tics 


Purchaſer had Netice by being a Party to the Articles ; but —y for there #rances. 


was another Point in the Caſe, which might be the Foundation of the Judgment. Articles. 
Vin. Abr. Tit. Purchaſer, (D) pl. s. 

A Church Leaſe was agreed by Marriage- Articles to be ſettled upon the Husband Marriage- 
and Wife, and the Iſſue of the Marriage. They had Iſſue; the Husband mortgaged Articles. 
the Leaſe to A. and then the Husband and Wife ſurrendered the Leaſe, and a new 
one was granted to J. S. afterwards B. purchaſed this laſt Leaſe, - without Notice of 
the Articles. B. died, and his Executors ſold the Leaſe to C. who had Notice of the 
Articles, and gave him a collateral Security for better aſſuring his Title. The Plain— 
tiff claimed under the Articles, and prayed that C by Reaſon of the Notice he had 
of the Articles, might te conſidered as a Truſtee for him: C. pleaded his Purchaſe, 
and confeſſed the Notice, but inſiſted principally upon B.'s Purchaſe without Notice, 
and that he had now B's Title. And becauſe C. claimed under B. who was a Pur- 
chaſer without Notice, and who had barr'd the Plaintiff's Right, and that all B.'s 
Right w:s now devolved upon C Lord Chancellor Talbot decreed for C. and ſaid, it 
would be the ſame tho* C. had been only a Voluntier, as B.'s Executors were, and 
that C.'s taking collateral Security would not make his Caſe the worle ; but if B. had 
had Notice, all would be overturn'd. Ca. Lord Talbot's Time 187. 


Purchaſer is not to be affected with a concealed Conveyance. Butler v. Burk, Concealed 
6 Feb 1719. Vin. Abr. Tit. Purchaſer, (D) pl. J. Conveyance. 


Ordered, That a Decree for a Leaſe and other perſonal Eſtate by Conſent ſhall pecree. 
bind Purchaſers for valuable Conſideration. 3 Chan. Rep. 22. 

An Eitate was awarded to A. who had Poſſeſſion purſuant to the Award, and de- Award. 
viſed it to a Charity. B. having Notice of the Award, and the Deviſe, purchaſed it. 
Decreed againſt the Purchaſer, and in Favour of the Charity. Fn. Rep. 76. 

A general Power to make a Foiuture, and not ſaid of what Lands in particular, is Jointure. 
not ſuch a Lien upon the Lands as will affect a Purchaſer, tho' the Power had been 
afterwards executed, much leſs where it is not executed at all. 1 Vern. 40). 

A Deviſee of Lands got a Decree to hold againſt the Heir, who was ſuppoſed to Will. 
have ſuppreſſed the Will; the Teſtator had mortgaged the Land, and a third Perſon, 
pending the Suit, got Aſſignment of the Mortgage, and purchaſed the Equity of Re- 
demption of the Heir, with Notice of the Will. The Court would not admit the Pur— 


chaſer to diſpute the Juſtice of the Decree, nor to try at Law if the Will was can- 
celled by the Teſtator or not. 2 Vern. 216, 217. 
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Judgment. 


Purchaſer in 
another's 
Name. 


Purchaſe for 
another. 


Fraud. 


Lord Crwper ſeemed to be of Opinion, That in Caſe of a Covenant to convey Land, 

the Money being paid, and afterwards the Vendor confeſs'd a Judgment to a Creditor 
between the Time of the Conveyance and the Covenant, it ſhould not affect the 
Purchaſer, becauſe in Equity the Land is eſteemed to be ſold from the Time of the 
Covenant. Lucas's Rep. 468. 
And the ſame Point is admitted and affirmed by Lord Chancellor Cowper, tho? the 
Judgment-Creditor had no Notice of the Covenant, becauſe from the Time of the 
Articles and Payment, the Seller would be only a Truſtee for the Purchaſer. 1 HH 1]. 
Rep. 278, 279. | 

But if the Conſideration paid is not ſomewhat adequate to the Thing purchaſed, 
as if the Money paid is but a ſmall Sum in Reſpect of the Value of the Land, this 
ſhall not prevail over a meſne Judgment-Creditor. Per Lord Chancellor Cowper, 
1 Will. Rep. 282. | 

But a Mortgagee, for a valuable Conſideration, without Notice of ſuch Covenant, 
ſhall hold Place againſt ſuch Covenantee; for there the Money is lent upon the 
Credit of the Land, and attaches upon the Land, which a Judgment does not ; which 
was granted, 1 ill. Rep. 279. : 

By the Stat. of 29 Car. 2. c. 3. F.2. Any Judge, or Officer of any of the Courts at 
Weſtminſter, that ſhall ſign any Judgments, ſhall (without Fee) ſet down the Day of 
the Month and Year of his ſo doing, upon the Paper or Record, Sc. which he ſhall 
ſign, which ſhall be entered upon the Margin of the Roll of the Record of the ſaid 
Judgment; and ſuch Judgments, as againſt Purchaſers bona fide, for valuable Con- 
ſideration, ſhall be Judgments only from ſuch Signing. 

Upon this Statute a Judgment ſhall have no Relation but from the Time of the 
Signing, not only as againſt Purchaſers of the Lands themſelves, but alſo as againſt 
prior Judgments entered in the Grand Seffions of //ales, to which that Statute does 
not extend ; and ſaid, That a Man, who truſted his Money on a Judgment, was in 
ſome Part a Purchaſer of the Land, as he might take out Execution, and extend the 
Land itſelf; that the Rule laid down by the Statute for the Safety of Purchaſers of 
the Lands themſelves, was a good Rule to follow in the other Caſe, and the Rela- 
tions were not to be favoured in a Court of Equity. Prec. in Chan. 478. 

If a Judgment be ſigned in the Vacation, yet it is entred as of the Term before, 

and none but a Purchaſer ſhall be admitted to ſay it was ſigned as of any other Time, 
and it is the Courſe of the Court to let all Things be done in the Vacation as of the 
Term before. 1 Salk. 401. Fareſley 39. 
Ihe Stat. 4 U 5 W.& M. c. 20. C. 2, 3. enacts, That the Clerk of the Efſoigns of 
the Court of C. B. Clerks of the Dockets in B. R. and the Maſter of the Office of 
Pleas in the Exchequer, ſhall, before the End of every Zaſter Term, alphabetically 
enter a Particular of all the Judgments of Debt by Confeſſion, Non ſum Informatus, 
Sc. of the Hillary Ferm preceding, and within ten Days deliver Notes in Writing 
to the Clerks, Sc. The lke before the End of Michaelmas Term, of the Terms of 
Eaſier and Trinity, and before the End of Hillary Term, of Michae/mas Term, 
under the Penalty of 100 J. And that no Judgment ſhall affect Purchaſers of Lancs 
or Mortgages, *till docketed and entred as aforeſaid. 


Lands in Mortgage were purchaſed in another Man's Name in Truſt for the Pur- 


chaſer. He, in whoſe Name they were bought, was a Debtor by Judgment ; now if 


all the Lands, which were purchaſed in his Name, were in Truſt for the Purchaſer, 


they could not be affected with the Judgment; bur it appearing that a Moiety was 
only in Truſt, the Judgment-Creditor had Relief. Fiz. Rep. 63. | 

X. contracted with M. to ſell him Lands; afterwards A. the Father knowing of the 
ſaid Contract purchaſed them of K. in Behalf of A. his Son, and had a Conveyance 
from K. to A. the Son and his Heirs. A. brought a Bill in Chancery to be relieved 


upon his ſaid Contract, and againſt the Conveyance to A. and charged Notice of this 


Contract to both A.'s. A. the Son pleaded, that he was a Purchaſer boa fide for a 
valuable Conſideration, without any Notice of X.'s Contract with M. and without 
any Truſt for his Father. Per Cur”, Notice to the Father was Notice to the Son, and 
ſhould affe# him tho' a Purchaſer; for Notice of a dormant Incumbrance to a Party 
who purchaſes for another, ſhall affect the Purchaſer himſelf; and decreed, that 4. 
ſhould convey the Lands to AM. Nel. Chan. Rep. 59. 

A Purchaſer with Notice aliened to one who had no Notice. In this Caſe, tho? the 
Court would not affect the Purchaſer without Notice, yet it being a Fraud, the 
Vendor, who was the Purchaſer with Notice, was decreed to make Satisfaction to 
2 his 
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his Vendee, who had ſued for Relief. Cited by Lord Chancellor Tallot, as a Cale 
which he ſaid he remembered. Ca. in Lord Talbot's Time 188. 


If an Eſtate ſubject to a Tr»ft is purchaſed from the Truſtees, for a valuable Con- Truft, 


Gderation without Notice, a Court of Equity cannot affect the Purchaſer, tho' they 
can the Truſtees ; but if ſuch Purchaſer had Notice, then the Truſt goes along with 
the Eſtate, and the Land continues ſubject to it. Ca. Eg. Talbot's Time 260. 

A. deviſed Lands to his Wife for Life, and after to his Eldeſt Son, upon Condi- 
tion that if his Wife ſhould be with Child, 80/. ſhould be paid by the Heir at Law to 
the Child after the Mother's Death. The Wife had a Child, and after the Mother 
and Eldeſt Son conveyed away the Land to a Purchaſer. Upon Notice proved of 
the Will, the Money deviſed was decreed to the Daughter, and the Court declared 
it was a Truſt deviſed to go with the Land; and yet this Vill was void in Law as to 
the Legacy, ſceing he who was to have the Benefit of the Breach of the Condition 
was Heir, and alſo the Party that ſhould pay the Legacy. 3 Ch. Rep. 93. 


A. deviſed Lands to B. charged with Payment of 6001. to C. and D. at a certain Truſt and 
fa the Lands to E. B. and E. joined in a Mortgage of Mortgage. 


Time, and in Default A. devi 
theſe Lands to E and E ſuffered B. to continue in Poſſeſſion, and to fell Timber; 


ſo that there was not ſufficient to ſatisfy the 6001. and the Mortgage; and by B. and 


E. joining, it muſt be intended that E had Notice of the Truſt. Decreed that the 
600 / be paid before the Mortgage. Eu. Rep. 225. 


A Statute which was for Performance of Covenants ought not to take away the Poſ- Statute. 


ſeſſion of a Purchaſer. Toth. 258. 


A Term in Truſt for Payment of Debts generally, is good againſt an Heir, tho' Debts and Le- 
no Creditor be Party to the Deed, nor Debt expreſſed in particular, nor Covenant 8%: 


in the Leaſe to pay; but the Lord Keeper ſaid he would not maintain it againſt a 
Purchaſer. 1 Chan. Ca. 249. | 

I. deviſed Lands to A. and B. his Wife for Life, upon Condition that A. his Exe- 
cutors, Adminiſtrators or Aſſigns, ſhould pay all his Debts and Legacies, and after the 
Deceaſe of the Survivor of them, then he deviſed the Inheritance to C. their Son, and 
the Heirs Male of his Body, Ec. and made A. his Executor, and died; A. B. and C. 
joined in a Conveyance to D. A. died, leaving no perſonal Eſtate. Per Cut, The 
Lands were liable in the Hands of the Purchaſer to pay the Debts and Legacies ; 
and D. was decreed to pay the ſame with Damages and Coſts, and then he was to 
take his Remedy againſt B. for the Profits received, which the Court declared was 
likewiſe liable to pay this Legacy ; and the was decreed to pay the ſame to the Pur- 
chaſer, for which Purpoſe he was to have the Benefit of this Decree. Nel. Chan. Rep. 
33, 39, 40. | 

A. * a Leaſehold Eſtate of an Executor, having Notice of Teſtator's owing 
C. 1001. on Bond; A. the Purchaſer was alſo a Creditor of the Teſtator for 200 /. 
and of his Executor for 550 l. and diſcounted both Debts, and then paid the Surplus, 
being 150/. in Money. C. exhibited a Bill againſt A. to have Satisfaction for his Debt 
out of the ſaid Eſtate, being Part of the Teſtator's Aſſets. A. inſiſted that an Exe- 
cutor may fell, and with the Money, when he has it, may pay his own Debts; and 
tor the ſame Reaſon, he may upon Sale diſcount, and allow the Debt the Purchaſer 
owes him, and the rather in this Caſe, becauſe he paid 150 1. in Money, with which 
the Executor might have paid the Plaintiff's Debt; yet it was decreed at the Rolls for 
the Plaintiff, and afirmed on Appeal to the Lord Chancellor, he ſaying the Defendant 
was a Party, and conſenting to, and contriving a Devaſtavit. 2 Vern. 616. The ſame 
Caſe is ſaid to be cited and agreed by the Lord Chancellor, 13 November 1738. in 
Nugent v. Giffard ; who (aid that he had examined the Regiſter-Book, and the Decree 
was there founded upon particular Proof of Fraud, which Mr. Vernon's Report does 
not plainly and fully fer forth. 

An Executor being poſſeſſed of a Term for Years in Right of his Teſtator, and be- 
ing indebted to one on his own Account, agreed with his Creditor for Sale of this 
Term, and that the Debt ſhould be diſcounted out of the Purchaſe-Money. Upon a 
Bill brought againſt him by the Teſtator's Creditors, he was not allowed to fink his 
own Debt, but was decreed to pay the Money, he having purchaſed with full Notice; 
that this was a Teſtamentary Eſtate, and nothing came into the Executors Hands as 


an equivalent for it, to make up the Qrantum of the Teſtator's Aſſets. Prec. in 


Chan. 434. Re . 
A. was iudel ted by three Bonds, in which B. was Surety for him, and alſo in ano— 
ther Bond alone to one to whom B. afterwards gave his own Bond alone. A. being 
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ſo indebted, made his Mill, and in the beginning ſays, My Mill is, that all my Detts 
be paid, and I do Charge all my Lands with Payment thereof. Item, I give all my Real 
and Perſonal Eſftate to B. his Heirs, Executors, Adminiſtrators and Aſſigns, chargeable 
nevertheleſs with Payment of all Debts and Legacies. And made B. his Executor. 
A. died in 1724. B. proved the Will, and in the ſame Year ſold a Freehold Eſtate of 
A.'s to E. In 1725, B. ſold a Leaſehold Eſtate of A.'s to E and in 172) he fold 
another Eſtate of A.'s, conſiſting of both Freehold and Leaſchold, to G. In every 
Conveyance A.'s Will was recited. To one of the .. S. a Creditor of A. was 
a ſubicribing Witneſs. Theſe Lands were fold in the Neighbourhood by Outcry. 
At the Time of the Sales, all the Creditors either lived in the Town where B. lived, 
or within four Miles thereof. All along, till 1730, the Creditors received the In- 
tereſt at 5/7. per Cent. regularly from B. who was a ſolvent Perſon, till 1732, when 
he became Bankrupt. In 1734, the Creditors of A. brought a Bill againſt B. and the 
Aſſignees of the Bankrupt's Eſtate, for Satisfaction of their Debrs out of the Lands 
fold by B. to E. E and G. The Maſter of the Rolls ſaid, that with Regard to the 
Leaſchold Eſtate ſold to F the Creditors cannot have Satisfaction out of that, and 
this was ſo plain, that it would be monſtrous to call it in Queſtion ;_ that the Executors 
are the proper Perſons at Law to diſpoſe of a Teſtator's Perſonal Eſtate, which indeed 
in ſome Caſes might be cloathed with ſuch particular Truſt, that poſſi-ly the Court 
in ſuch Caſes may require a Purchaſer thereof ro ſee the Money rightly applied ; but 
unleſs there is ſome ſuch particular Truſt, or a Fraud in the Caſe, it is impoſſible to 
y but that the Sale thereof by an Executor muſt ſtand, and the Creditors cannot 
after wards break in upon it; and as to the Sale to E. he obſerved, that the general 
Rule is, That a Truſt, direting Land to be ſold for Payment of Debts generally, does 
not bind the Purchaſer to ſee the Money rightly applied; but if it be for Payment of 
certain Debts, ſpecified in a Particular, the Purchaſer muſt ſee a right Application. 
This Caſe does not fall within either of theſe Rules, becauſe here the Lands are only 
charged with Payment of Debts, and not ordered to be fold for Payment; how- 
ever that Circumſtance does not make any Difference, for if ſuch Diſtinction was to 
be made, the Conſequence would be, that when Lands are charged generally, they 
can never be diſcharged without a Suit in Chancery, which would be very incon- 
venient; beſides the Circumſtances of Acquieſcence ſo long as 'till 1734, without in- 
fiſting on any Charge upon theſe Eſtates, and the Solvency of 3. *till 1732, and the 
Creditors receiving their Intereſt regularly of B. till 1730. who could not be ſuppoſed 
ignorant of the Purchaſes made by Outcry, and they living within three or four 
Miles of B. and J. S. a Creditor, being a ſubſcribing Witneſs to one of the Purchaſe- 
Deeds ; nor does it appear that the Purchaſers knew to whom the Debts were owing. 
Beſides B's being a Co-obligor in three Bonds, and having given to another Obligee 
his ſingle Bond, may be well deemed a Satisfaction for that Bond; by all which it 
appeais that the Creditors relied upon B. and therefore it is nor reaſonable that they 
ſhould reſort now to A's Eſtate. His Honour diſmifſed the Bill with Coſts, as to . 
the Purchaſer of the Leaſehold only, and as to the other Defendants, without Coſts, 
and ſo he was pleaſed to decree accordingly. He obſerved, that the only Objection 
that ſeemed of any Weight in this Matter is, that where Lands are appointed to be 
ſold for Payment of Debts generally, the Truſt may be ſaid ro be performed as ſoon 
as the Lands are ſold; but that where they are only charged with the Payment of 
Debts, that the Truſt is not performed 'till theſe Debts are diſcharged ; and ſaid, that 
ſo far it is true, that where Lands are charged with Payment of Annuities, thoſe 
Lands will be charged in the Hands of a Puichaſer ; beciufe it was the very Purpoſe 
of making the Lands a Fund for that Payment, that it ſhould be a conſtant and ſub- 
ſiſting Fund; but where Lands are not burthened with ſuch a ſubſiſting Charge, the 


Purchaſer ought not to be bound ro look to the Application of the Money, and that 


ſeems to be a true Diſtinction. Barn. Rep. Chan. 78 to 83. 

If Lands be given to a charitabis Uſe, and to diſpoſe of an Overplus, if the Pur- 
chaſer bad no Notice, it cannot bind him; but if Rez? iſſue out of Land, the Pur- 
chaſer muſt pay it, but will not charge him to pay Arrears before Purchaſe, nor lay 
it upon one, nor excuſe the other. Toth. 95, 95. | 

A. being ſeiſed of ſeveral Eſtates, granted an Annity out of ore of the Eftates for 
a valuable Conſideration, and gave a Recognizance for ſecuring the Payment of the 
Annuity ; afterwards A. ſold other Lands to B. who had no Netice of this Recogni- 
zance; and after that A. ſold the I.and, charged with the Annuity, to C The An- 
nuity was greatly in Arrear. Decreed that the Annuity was a juſt and clear * 
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and ought to be paid out of the Lands purchaſed by C. they being originally charged ; 


and this in Eaſe of B. whoſe Lands are bound only by the Recognizance, and that 
the ſame ought to be paid out of the Aﬀers of C's Eſtate in the Hands of his Exe- 
cutors, and if there be a Deficiency, then P. (to whom C. had fold the Lands) to 
pay out of the Profits received ; but on B.'s offering to pay the Annuity and Arrears, 
it was decreed he ſhould have the Benefit of the Deed by which the Annuity was 
granted, and of the Recognizance, to reimburſe him, Fn. Rep. 130. 

A. ſeiſed of Lands, conveys them to B. in Truſt, for Payment of all his Debts in 
general. C. the Plaintiff, being one of the Creditors of A. exhibits his Bill againſt 
D. as being a Purchaler under that Truſt, to pay the Debts, Sc. It was inſiſted for 
D. that the Conveyance to B. being general, to wit, for the Payment of all his Debts, 
and none of the Creditors Parties to it, it was therefore revocable at Fleaſure, and 
merely voluntary; and that it had been ſo adjudged by Lord Keeper Coventry, and 
that ſuch Conveyances are ambulatory, and that if a Man makes a Conveyance to 
B. in Truſt to pay all his Debts mentioned in a Schedule, and all other bis Debts, 
that as to all the Debts, beſides thoſe mentioned in the Schedule, ſuch Corveyance is 


frandulent againſt a Purchaſer. But it was inſiſted for D. that if the Deed to B. was 


revocable by A. yet D. purchaſing under that Conveyance, had confirm'd it. Nel. 
Chan. Rep. 126, 127. | 

A. drawed in B. a young Gentleman, to ſell his Eſtate at a great Under-value, 
with Covenants from B. for A.'s quiet Enjoyment ; and it happened the Title was de- 
fetive. A. was evicted, and brought an Action on the Covenants. B. came into 
Chancery to be relieved againſt the ſaid Action. A. inſiſted that he ought to have the 
Value of the Eſtate evicted. Per Lord Keeper, 4. who was a Lawyer, and ought to 
have underſtood a Title, purchaſed this Eſtate at a great Under-value; and the Title 
now proving defective, and the Land evicted, it is unreaſonable he ſhould make an 
Advantage of this catching Bargain; and therefore decreed him his Purchaſe-Money, 
with Intereſt only, diſcounting meſne Profits. 1 Vern. 320, 

Where a Purchaſer has Allowance in Reſpect of an Incumbrance, this ſhall make 
the Incumbrance good, tho? it was before defective. 1 Vern. 358. 


Purchaſer re- 
ſtored his 
Money on 
Eviction. 


Incum- 
brance. 


Where a Deed of Truſt is for the Payment of Debts in general, a Purchaſer is not 2. By AH. 
affected with any Miſapplication of the Money ; otherwiſe where it is for Payment of plication of 


Debts particularly ſpecified. 1 Vern. 260, 261. | 

Where no Creditors are Parties, ſuch Conveyances are ambulatory, revocable at 
Pleaſure, and merely voluntary ; and if a Man makes a Conveyance to another in 
Truſt to pay all his Debts mentioned in a Schedule, and all ether his Debts; as to all 
the Debts, beſides thoſe mentioned, ſuch Conveyance is fraudulent againſt a Pur- 
chaſer, Nel. Ch. Rep. 127. | 

Where Lands are to be ſold for Payment of particular Debts mentioned in a Sche- 
dule, the Purchaſer muſt ſee his Money rightly applied; and if the Debts be not 
paid, that is ſuch a Breach of Truſt as ſhall affect the Purchiſer. Bur if more be 
ſold than is ſufficient to pay the Debts, that ſhall not turn to the Prejudice of the 
Purchaſer, for he is not obliged to enter into the Account, and the Truſtees cannot 
ſell juſt ſo much as is ſufficient to pay the Debts. 1 Vern. 303, Abr. Ca. Eg. 358. 
But if the Truſt be general, to pay Debts, tho' he has Notice of them, yet the Pur- 
chaſer is not obliged to ſee the Money applied. Abr. Ca. Eg. 358. 

If the Words of a Will are thus, I give my Lands to A. and B. in Tru, to ſell to 
pay my Debts ; the Purchaſer is ſafe ; and it does not concern him to ſee if the Debts 
are ſatisfied, eſpecially if there is no Schedule. 2 Chan. Caſes 223. 

A Purchaſer of Lands deviſed to be ſold by Executors for Payment of Debts in 
Caſe of Deficiency of Perſonal Eſtate, is not concerned whether there be Sufficiency 
or not; for if he buys and pays, tho' there were ſufficient to pay the Debts out of the 
Perſonal Eſtate, yet he ſhall hold the Lands againſt the Heir, and the Heir ſhall take 
his Remedy againſt the 'Truſtee ; and ſo if the Matter reſts in Account between the 
Heir and the Truſtee, his Purchaſe is ſafe, tho* the Money be Miſ.ſpent by the 
Truſtee. 2 Chan. Ca. 115. | 

But Lis peudens between the Heir and Truſtee to have an Account, is ſufficient 
Notice in Law, without actual Notice of the Suit; fo that if he purchaſe, *tis at his 
Peril: So that if in the Event of that Suit it falls out that the Debts were paid when 
he purchaſed, or ſufficient of the Perſonal Eſtate to pay his Debts without Sale, the 
Heir will recover againſt the Purchaſer ; but if it falls out that there was a Neceſſity 
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to ſell them, then the Purchaſer is ſafe; but ſuch Dependance of Suit muſt be real, 
and not colluſive. 2 Chan. Ca. 116. 

And in 2 Chan. Ca. 223. it was agreed and reſolved, that by the Truſt in the 
Will to fell, the Purchaſer purchaſes at his own Peril, if the Perſonal Eſtate and 
Profits of the Land ſhould prove ſufficient, and afterwards ſhould prove inſufficient. 

Lands (whereof Part were in Fointure) were veſted in Truſtees by Act of Parliament, 
to ſell and to raiſe Money for bui/ding, and ſtocking a Printing Houſe, (burnt down 
in the Fire of London) and the Surplus to purchaſe Lands to be ſettled tò the Uſes of 
the Marriage Settlement. Money was borrowed accordingly upon a Mortgage, and 
the Queſtion was between the Remainder-Man in Tail under the Settlement, and the 
Mortgagees, whether any more Money ought to be charged on the Mortgage, than 
what was taken up and employed according to the Truſt of the Act of Parliament. 
It was decreed by Lord Chancellor Jeſſeries, that there ought not, and that an Ac- 
count be taken of how much had been employed, and the Defendant, on paying ſo 
much, with Intereſt and Coſts, diſcounting the Profits received by the Mortgagees, 
ſhould be let in to redeem ; tho' for the Mortgagees it was inſiſted, that it could not 
be reaſonably intended they could be privy to, and prove the laying out of the 
Money according to the Act of Parliament, and that no one would lend Money upon 
the 'Truſts of an Act of Parliament. if it was incumbent on him to ſee the Money laid 
out according to the Act, and that ſuch Conſtruction could not conſiſt with the In- 
tention of the Act, but utterly prevent the ſame. 2 Vern. 5. Abr. Ca. Eg. 358. p. 3. 

A. had an Intereſt in a Term of Years in a Printing- Office, and made his Will, and 
deviſed his Term in the Printing-Office to his Executors, in Truſt, by Profits, Sc. to 
raiſe 20007. for the Portion of his Daughter, and then for other Truſts, and died; 
The Executors mortgaged the Term for 1000}. to J. S. on Pretence of want of Al- 
ſets to pay Teſtator's Debts; and the Plaintiff, the Aſſignee of the Mortgagee, 
brought a Bill to Forecloſe the Equity of Redemption. The Daughter oppoſed it, and 
inſiſted this Mortgage ought not to take Place till her Portion was raiſed, for that 
the ſaid Term was deviſed to the Executors in Truſt for that Purpoſe in the firſt 
Place, and the Mortgagee could not but have Notice of it; and that there were no 
Debts of the Teſtator ; or if any, the Mortgagee at his Peril ought to ſee the Money 
applied to diſcharge them, and to be allowed no more than he could make out to be 
ſo applied. Lord Keeper: Where a Truſt is to ſell for Payment of Debts in a Sche- 
dule, the Purchaſer at his Peril is to ſee the Money applied to the Payment of thoſe 
Debts; but here the Queſtion is, how far an Executor's Power extends over a Chattel 
which has a Truſt annexed to it; the Law has intruſted the Executor with the Per- 
ſonal Eſtate to pay Debts, and unleſs he has a general Power, he has none at all; 
for if he cannot ſell, none can buy, and the general Truſt muſt take Place; and a 
Purchaſer is not bound to prove the Debts, or the Number of them, or the Applica- 
tion of the Purchaſe-Money, therefore the Sale is good ; but after, on Appeal to the 
Houſe of Lords, they altered the Decree, and preferred the Portion. Quare cauſan 
inde. Abr. Ca. Eq. 358, 359. and by 2 Fern. Rep. 445. The Court was of Opinion in 
this Caſe, that the Executor of a 'Teſtamentary Eſtate had the Power over it ſo as 
to alien or ſell, as he ſhould judge neceſſary ; and that if he fold in Prejudice of a 
Reſiduary or Specifick Legatee, they might have their Remedy againſt the Executor, 
but not follow the Eſtate into the Hands of a Purchaſer ; for ſhould that be allowed, 
no one would venture to buy of an Executor; for it would be unreaſonable that a 
Purchaſer ſhould take upon him to make out the Account, as to the Quantum of the 
Debts or Aſſets; nor is he intitled to have the Vouchers to make out ſuch an Ac- 
count; and if ſuch Difficulties be put upon Purchaſers of Chattels, Cc. from Execu- 
tors, it will follow, that Executors will be under an Incapacity, and diſabled to ſell, 
tho? there be never ſo much Occaſion for it, for Payment of Debts ; and therefore the 
Court decreed an Account to the Plaintiff of the Rents and Profits, and to hold and 
enjoy the Printing-Office, and Defendants ro redeem, or be forecloſed. But the De- 
cree was reverſed as aforeſaid. 

Purchaſers coming in Pendente lite, are bound. Toth. 259, 

In the Caſe of Hitchcock & al v. Sedgwick & al, Lord Rawlinſon faid that the 


fumptive Ne. Chancery has been always very careful not to impeach Purchaſers by preſumptive No- 


tice, and where tice, and cited the Caſe of Brampton and Barker, where Tenant for Life, Re- 


there is a 
Settlement, 


mainder to his firſt Son, mortgaged for 1500 J. the Deed of Settlement was then 
produced, and ſeen by the Mortgagee, who notwithſtanding lent the Money, being 
I adviſed 
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adviſed that Tenant for Life, not having then any Son born, could deſtroy the Con- 
tingent Remainder, whereas there was a Son born fire Days before the Money lent ; 
but the Mortgagee having no Notice thereof, and having got the Deed of Settlement, 
the Court would not relieve againſt him, but diſmiſſed the Bill. And the Caſe of 
Philips and Redbill, where Tenant for Life fold as Tenant in Fee, and the very 
Deed of Settlement, at the Time of the Purchaſe, was produced and delivered to the 
Purchaſer himſelf, yet the Court would not affect the Purchaſer with preſumptive 
Notice, but diſmiſſed the Bill. 2 Vern. 159, 160. 


A. and M. his Wife, being Tenants for Life, Remainder to Truſtees to raiſe 


6000 J. Portions, Remainder in Fee. A. and M. by Deed created a Term for raiſing 
another 6000 . for ſuch Perſons as M. ſhould appoint ; with Power for A and M. 


jointly to revoke the Uſes. They mortgaged Part thereof for 2007. having before by 


Deed revoked pro tanto the former Uſes; the Mortgage recited both the Power of 
Revocation, and the Execution of it. M by Will appointed the 60001. to the Plaintiffs, 
and died; afterwards A. married Defendant, and jointured the Premiſſes upon her; 
in the Settlement was an Exception of the Truſt for the 6000 J. Portions, and of 
the Mortgage, but no Mention made of the other 60007. Upon a Bill brought for the 
6000 I. appointed by M. it was infiſted that the ſecond Wife was a Purchaſer without 
Notice of this Incumbrance ; but per Cur. There was ſufficient Notice in Law, or an 
implied Notice; for the Mortgage was excepted in the Jointure, ſo that they could 
not be ignorant of the Mortgage, and therefore ought to have ſeen that, which 
would have led them to the other Deeds, in which, if purſued from one to another, 
the whole Caſe muſt have been diſcovered to them. 1 Chan. Ca. 287 to 291. 

A Purchaſer having Notice of a Settlement made after Marriage, ought to have 
inquired of the Wife's Relations, who were Parties to the Deed, whether it was 
—— or made purſuant to an Agreement before Marriage, and having Notice 


of the Deed, muſt at his Peril purchaſe, and be bound to the Effect and Conſequence 
of the Deed. 2 Vern. 384. 


(F) Of Diſputes between Purchaſers. 


A Parol Agreement for a Purchaſe and Poſſeſſion delivered, was decreed to be per. 
formed againſt a ſubſequent Purchaſer with Notice, who had a Conveyance, 
and paid his Money. 1 Vern. 363. 

Where a Writ of Dower was brought againſt ſeveral Purchaſers, the Court directed 
that the Sheriff ſhould charge them all proportionably, tho* otherwiſe the Sheriff 
might have charged them all out of one Party, and the Party thould have no Re- 
medy at Law; but in Equity they ought all to be equally charged; and therefore 
the Court gave this Direction. 1 Freem. Rep. 227. 

Plaintiff and Defendant ſeverally purchaſed the ſame Reverſion expectant on the 
Death of Tenant for Life. Plaintiff brought a Bill to examine Witneſſes to preſerve 
their Teſtimony, and to be admitted to try his Title in the Life of 'Tenant for Life. 
Bur as the Purchaſer was a Defendant, the Court would do nothing in it, but dif. 
miſſed the Plaintiff's Bill, and he loſt his Land for want of examining his Witneſſes. 
Cited by Lord Commiſſioner Rawlinſon in the Caſe of Hitchcock v. Sedgwick, as the 


Caſe of Seybonrne v. Clifton, 2 Vern. 159. Abr. Ca. Eq. 354. Pp. 3. Nelſon (in his 


Reports in Chanc. p. 125.) has the ſame Caſe by the Name of Seabourn v. Chilton 
thus: The Plaintiff's Father and Mother in their own Right were ſeiſed in Fee of the 
Lands in Queſtion, in which one P. had an Eſtate tor Life, and in 1643. they cove- 


nanted to levy a Fine thereof to the Uſe of the Father and Mother for Life, and the 


Survivor of them, Remainder to their firſt Son (the Plaintiff) in Tail Male, with 
ſeveral Remainders over. 'The Father ſurvived, and then forged another Deed, de- 
claring the Uſes of the Fine to be to the Father and Mother, and to the Survivor of 
them, and to his or her Heir. Under which Deed Defendant purchaſed the Lands of 
the Father, who is fince dead, and P. the Tenant for Life being till living, the Plain- 
tiff exhibited his Bill to perpetuate the Teſtimony of Witneſſes, to prove the true 
and diſprove the forged Deed. The Defendant demurred as being a real Purchaſer 
under the pretended Deed, believing it was a true and real Deed ; therefore it being 
to draw under Examination a Matter of Forgery againſt a dead Perſon, who could 
not anſwer for himſelf, and to get aid to impeach a real Purchaſer, he inſiſted he 
ought not to Anſwer. And upon Debate it appearing that the Tenant for Life was 


ſtill 
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{till living, ſo that the Plaintiff could not try his Title at Law, and that the Chan. 
cery is obliged to preſcrve a Title at Law, which by ſuch Impediment could not at 
preſent be tried, the Demurrer was over- ruled. a 

V. on Marriage with M. (in Conſideration of 6000. Portion mentioned as received 
by him with M. an Infant) covenanted with B. and C. Truſtces, that if he and his 
Wife lived ſeven Years, then in three Months afterwards to lay out 10, 000 J. in a 
Purchaſe, and ſettle it on himſelf for Life, and on AM. for her Jointure, Ec. and if he 
died before a n her 10, oo, and confeſſed a Judgment to B. 
and C. for Performance of Covenants; 150 “/. of the Wife's Portion was laid out in 

urchaſing an Annuity of 100. per Aunum in the Exchequer, in the Name of C and 

e gave a Declaration of Truſt to V. that his Name was uſed in Truſt for him, his 
Executors and Adminiſtrators. H. lent J. 10007. on his aſſigning the Annuity, and 
depoſiting the Tallies and Orders with him, H. brought a Bill to compel C. to aſſign 
the Truſt for ſecuring his 10001. But on a Croſs Bill M. inſiſted that the Annuity 
purchaſed in C's Name was to be as a Pledge till the Marriage Agreement performed, 
and that the Tallies, Sc. were depoſited in C.'s Hands for that Purpoſe, but that 
her Husband perſwaded her to take them out of his Hands, on Pretence they were 
not ſafe there; and ſhe having ſo done, he afterwards took them out of her Cabinet, 
and delivered them to H. The Counſel for H. inſiſted, that whatever private Apree- 
ment might be between VJ and his Wife, as he had not heard of it, it could not bind 
him, being only by Parol, and void by the Statute of Frauds, and that a Parol 
Agreement could not be tacked to a written one. But Cooper C. diſmiſſed the Bill 
of H. and decreed 1001. a Year to M. her Husband being broke, and ſaid that tho? 
Parol Agreements are bound by the Statute, and that Agreements are not to be part 
Parol, and part in Writing, yet a Depoſit or Collateral Security is not within the 
Purview of the Statute; and ſaid that M. who was married in her Infancy, and he- 
Truſtees, who had made an improvident Agreement in Writing, did well afterwards, 
upon Recollection, to get that Depoſit for Performance of the Agreements. Hales 
v. Vanderchem, Mic. 1108. 2 Vern. 617. 

F. in Conſideration of the Marriage, and 4000 J. Portion, covenanted with X. 
that within ſix Months after X's Requeſt he would ſettle all his Lands in B. to the 
Uſe of himſelf for Life, Remainder to Truſtees to preſerve contingent Remainders, 
- Remainder to E. his intended Wife for her Jointure, Remainder to the firſt, Ec. Son 
of the Marriage in Tail Male, Remainder to Truſtees for five hundred Years, to 
raiſe 50001, for Daughters Portions. The Wife died, leaving no other Iſſue than 
one Daughter; E married a ſecond Wife, and ſettled the greateſt Part of the 
Lands in the Articles, without giving Notice of the Articles, and had Iſſue a Son and 
a Daughter by her, and died Inteſtate. It was held by the Maſter of the Rolls, that 
this 50001]. ought to be made goon out of the real Eſtate contracted to be ſettled, 
ſuppoſing that ſuch Part thereof as is left unſettled be ſufficient ; but that it muſt 
be agreed that the Land actually ſettled by E on his ſecond Marriage without Notice, 
is a good Settlement, (tho? it be a Breach of Truſt) and muſt take Place againſt the 
Articles, no more Lands being liable to the Articles than are omitted out of the 
Settlement on ſuch ſecond Marriage. And Lord Chancellor Xing fignificd the Opi- 
nion of Mr. Juſtice Price to be (as to this Point) that the Lands not included in the 
Settlement made on the ſecond Marriage, muſt ſtand liable for raiſing the ſaid 
Daughters Portions. 2 Will. Rep. 43 6, 447. 

See ſeveral Chapters hereafter concerning the d'fferent Deeds or Inſtruments whereby 


Eſtates are conveyed to Parchaſers. 


$ CF. IV. 
Of claiming Title to Eſtates by Preſcription. 


RESCRIPTION is a Title by Uſe and Time allowed by Law. 1 If. 
113. 4. 

It ſuppoſes a Deſcent or Purchaſe originally. Hood's Inſt. B. 1. c. 3. 

To make ſuch a Title to an Inheritance, the Time by Common Law is, Time whereof 
there is no Memory of Man to the contrary; which is no limited Time. os Int. B. 1. 
c. 3. Cites Lit. 170. 1 Inſt. 115. a, & b. 2 Inft. 95, 96, 238, 653. | Dy 
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By Statutes Preſcription may be within Memory. H/ood's Inſt. B. 2. c. 3. 

A Preſcription properly ſo called, (as it relates to an Inheritance) is to be Time In what 
out of Mind, and is for the moſt part Perſonal, being made in the Name of a certain Names made, 
Perſon and his Anceſtors, or thoſe whoſe Eſtate he has, or of a Body Politick and 1 
their Predeceſſors; as when F. S. ſeiſed of the Manor of D. in Fee, ſhews that he "> 
and his Anceſtors, and all thoſe whoſe Eſtate he has in the ſaid Manor, have Time 
out of Mind of Man had and uſed to have Common of Paſture, Cc. in ſuch a Place 
(being the Land of another) as appertaining to the ſaid Manor. //ood's Inft. B. 2. 

c 3. cites Lit. 170, 183. 1 Jaſt. 113. b. 115. 4. 121. 4. 1 Vent. 386, 38), &c. 


* 


Tepant in Fee-ſimple ought to preſcribe in his own Name: Tenant for Life, Years, 
or at Will, in the Name of him who has the Fee. bid. 

A Park-keeper for Life cannot preſcribe in himſelf and Predeceſſors to have ſuch 
Profits as incident to his Office, becauſe he has not any Intereſt in the Office in Per- 
petuity, neither is there any Inheritance in it; and a Man cannot preſcribe to the In- 
© cidents, unleſs he can preſcribe to the principal Thing. Dyer 70. 

Leſſee for Life cannot preſcribe alone, but he and him in Remainder may preſcribe 
together, both being but one Eſtate. & 1 Leon. 177. 

Natural Perſons cannot gain or be charged by a general Preſcription from their 
Anceſtors ; tho' Bodies Politick may gain or be bound by Preſcription only. I/oud's 
Ius. B. 2. r. 3. | 

Ing in Common may be by Preſcription, but not Fointenants, becauſe there is a 
Survivorthip betwixt them; nor Tenants at Nil. In that Caſe of Tenancy in Com- 
mon, one may make Title to Lands by Preſcription. Lit. 310. 1 Inſt. 114. b. 
105. 6. 
preſcription may be laid in a great many, where it tends but to claim an Eaſement 
or Diſcharge, not Matter of Intereſt and Profit. Wood's Inf. B. 2. c. 3. 


A Man may preſcribe that all the Inhabitants of the Pariſh have uſed to be buried 
in the Church-yard, c. tho' they are not a Corporation. id. 

Inhabitants, unleſs they are incorporated, cannot preſcribe to Matters of Profit in 
alieno ſolo, but they may for Matters of Eaſement, as for a Way to a Church, Cc. or 
for Matters of Diſcharge, as for a Modus Decimandi, or to be diſcharged of Tithes or 
Toll. 6 Rep. 59, Cc. 

He that would have a Thing that lies in Grant by Preſcription, muſt preſcribe in In Grant. 
himſelf and his Anceſtors, whoſe Heir he is by Deſcent; not in himſelf and thoſe 
whoſe Eſtate he has, (unleſs the Que Eſtate is but a Conveyance to the Thin 
claimed by Preſcription, as in the former Caſe); for he cannot have their Eſtate that 
lies in Grant without Deed, which ought to be ſhewed to the Court. But of Things 
that are appendant to a Manor, Lands or Tenements, it is otherwiſe, becauſe the 
Manor, Sc. might paſs without Deed. d' Inſt. B. 2. c. 3. 

Nothing can be preſcribed for, which cannot be raiſed by Grant at this Day. Of what 
Wood's Inft. B. 2. c. 3. cites Finch 132. 1 Vent. 387. 2 Roll. Abr. 264. Things. 

One cannot make Title ro Land by Preſcription, but only to Rent or Profit out of 
Land. Ibid. 

It relates to a Fee-fimple, and is always applied to incorporeal Inheritance. Hood's 
Inſt. B. 2. c.3. cites 4 Rep. 31,32. 1 Inſt. 113. b. 2 Inſt. 120. 6 Rep. 60. | 

No one can preſcribe againſt the King, where he has an Eſtate permanent, and a 
certain Intereſt, nor againſt an Act of Parliament. Wood's Inſt. B. 2. c. 3. cites 
Rep. 28. I Inſt. 41. b. 113. a. 114. a. & b. 

Tho? regularly a Man cannot preſcribe or alledge a Cuſtom againſt a Statute, be- 
cauſe it is Matter of Record, and is the bigheſt Proof and Matter of Record in Law; 
yet a Man may preſcribe or alledge a Cuſtom againſt an Act of Parliament, when his 
Preſcription or Cuſtom is ſaved or preſerved by another Act of Parliament. Cs. Lit. 

115. a. | | | 
None can preſcribe directly to Goods and Chattels of Traitors, Felons, Felons of 
themſelves, Fugitives, of thoſe that are put in the Exigent, Deodands, Conuſance of 
Pleas, to make a Corporation, to make a Coroner, Sc. But one may make Title by 
Uſage or Preſcription only to Treaſure-Trove, Waifs, Eſtrays, Wreck of Sea, to 
hold Pleas, Courts-Leet, Hundreds, to have a Park, Warren, Royal Fithes, Fairs, 
Markets, Frank-Foldage, the Keeping of a Gaol, Toll, to have a Corporation by 
Preſcription, c. Wood's Inſt. B. 2. c. 3. 

B. being ſeiſed of the Manor of D. he and all thoſe whoſe Eſtate he has in the ſaid 

lanor, Time out of Mind have had * of Foldage in the Town of D. Et pro meliori 


paſtura- 
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When a Ti- 


ſcription may 


ence between 


Local, and in 


The Incidents 
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paſturatione omnium ſuorum, the Inhabitants of the ſaid Town having any Lands therein 
might erect Herdals in their Lands, with the Leave of the Lord of the Manor, and 
not otherwiſe. B. had let the ſaid Manor to P. and L. had erected Herdals without 
Licence, ſo as the Profits of his Foldage is impaired by it. It was objected that the 
Preſcription is not good, for it is againſt Law and common Right to abridge the Sub. 
ject of the Profits of his Lands: But per Cur the Preſcription is good, for it only re- 
{trains the Tenant from erecting Herdals, 1 Leon. 11. 

A Preſcription muſt not be laid in an Uncertainty, or in the Disjuntive, nor againſt 

he Publick Good; as, to do a Thing which is a Nuſance, c. nor againſt Reaſon or 

eligion, nor as to a mere Negative. Wood's Inſt. B. 2. c. 3. cites 2 Roll. Abr. 265, 270, 

The Title being once gained by Preſcription or Cuſtom, it cannot be loſt by In- 
terruption of the Poſſeffon for ten or twenty Years ; but it may be loſt by Interruption 
in the Right; as if one has had a Rent or Common by Preſcription, Unity of Poſ- 
ſeſſion (or a Poſſeſſion of the Land with the Rent or Common) of as high and du- 
rable Eſtate, is an Interruptio1 in the Right. Hood's Inft. B. 2. c. 3. cites 1 Inft. 114. ö. 
2 Inſt. 653, 654. 2 Roll. Abr. 271. 

A Modus Decimandi being alledged by Preſcription for Tithes of Lambs; the Pay. 
ment of the Tithe-Lamb in Specie for twenty Years laſt paſt did not deſtroy the Pre- 
ſcription. hid. 

If one that has Title to a Common by Preſcription takes a Leaſe of the Land, 
after the Expiration of the Leaſe he may ſtill claim by Preſcription, for the Suſpen. 
fion was only of the Poſſeſſion. Vid. 

Tho? a Houſe or Mill falls by Default of the Owner, or otherwiſe, he may rebuild 
it upon the ſame Foundation ; and all thoſe Things that were appendant or appurte- 
tenant to it ſhall continue. Hood's Inſt. B. 2. c. 3. cites 4 Rep. 87. 

A Corporation that has Privileges by Grant or Preſcription, tho' they are incor- 
porated by another Name, yet the new Body ſhall have all the Privileges that the 
old one had. Wood's Inſt. B. 2. c. 3. 

If a Court held by Preſcription is granted and confirmed by the King's Letters 
Patent, this does not deſtroy the Preſcription ; but the Court may be held by Pre- 
ſcription as before. N. Ibid. cites 2 Roll. Abr. 271. 

And if one claims any Thing by Preſcription, and alſo by Charter, if the Charter 
is not contrary to the Preſcription, it ſhall be good by way of Confirmation, as ſome 
affirm. Hood's Inſt. B. 2. c. 3. 

There is a Difference between a Preſcription, Cuſtom and Uſage ; Preſcription has re- 
ſpect to a certain Perſon, who by Intendment may have a Continuance for ever; as 
for Inſtance, he, and all thoſe whoſe Eſtate he has in ſuch a Thing, this is a Pre- 
ſcription. Nel. Abr. 1277. 

But a Cuſtom is Local, and is alledged in no Perſon, but is within ſome Manor or 
other Place: As, that there is ſuch a Cuſtom Time out of Mind within the Manor 
of A. that all the Copyholders of the ſaid Manor have had and uſed to have Common 
of Paſture, Ec. in ſuch a Waſte of the Lord, Parcel of the ſaid Manor, Sc. Wood's 
Inft. B. 2. c. 3. 1 Inft. 113. 5. Nel. Abr. 1277. 

Thus it muſt be, when a Copyholder alledges a Cuſfom againſt his Lord; for a 
Copyholder cannot lay a Preſcription in himſelf and his Anceſtors, by reaſon of the 
Baſeneſs of his Tenure ; therefore this is allowed for Neceſſity ; but when he claims 
Common or other Profit in the Soil of a Stranger, he muſt preſcribe in the Name of 
the Lord of the Manor, (viz.) That the Lord of the Manor and all his Anceſtors, 
and all thoſe whoſe Eſtate he has, have had Common in ſuch a Place for themſelves 
and Tenants at Will, Sc. Hood's Inſt. B. 2. c. 3. 

Cuſtom is Local, and alledged in no Perſon ; and this ſerves for them who cannot 
preſcribe in their own Name, nor in the Name of any certain Perſon, as Inhabitants 
of a Town, Sc. Hood's Inft. B. 2. c. 3. | 

Alſo a Cuſtom may be alledged, when it is referred to inſenſible Wings; as, that 
all ſuch Lands are deviſable, c. Hood's Inft. B. 2. c. 3. | 

Uſage differs both from Preſcription and Cuſtom; for Uſage may be either to Per- 
ſons or Places, as to Inhabitants of a Town to have a Way, or to ſuch a Hundred in 
ſuch a County: Thus Tenant for Life cannot preſcribe, but he ſhall have the Benefit 
of an Uſage. Nel. Abr. 1277. 

But to ſpeak in general of Cuſtoms and Preſcriptions without Diſtinction. 

To Cms and Preſcriptions, Poſſeſſion and Time are inſeparably incident. ud's 
Inſt. B. 2. c. 3. cites 1 Inſt. 113. b. 114. a. 115. a. 
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| Poſſeſſion muſt be long, continual and peaceable. Hood's Inſt. B. 2. c. 3. 
Time (as has been ſaid) by Common Law muſt be beyond the Memory of Man. 


But if there is a ſufficient Proof by Record or Writing to the contrary, then it is 
within the Memory of Man. Ibid. 

From what has been ſaid, it may be obſerved, that a Preſcription is properly a 
Title or Claim of a real Intereſt of Profit in the Land of another ; which in Actions 
at Law muſt be ſtrictly pleaded according to certain Rules; and are not like Cuſfoms, 
or improper Preſcriptions, that are by way of Diſcharge, or for Eaſements, or for 
Matters of peri'onal Exemption or Privilege. | 


As to Title by Preſcription in Lands by Fine and Non-Claim, ſee concerning 


Fines, 
poſtea. 


SECT. . 
Of acquiring real Eftates by Eſcheat. 


SCHEAT, Eſchaeta, is a Word of Art, and derived from the French Word Rchent. 
E. Eſchear, (id eſt) Cadere, Excidere or Accidere, and ſignifies properly when the The Deriva- 
Lands fall to the Lord of whom they are holden, by Accident, and unlooked for; in — wag * 
which Caſe we ſay, the Fee is eſcheated. Co. Lit. 13. a. 92. b. | * 

And of this Word Eſebaeta comes Eſchaetor, an Eſcheator, ſo called becauſe his wa 
Office is to inquire of all caſual Profits, and to ſeiſe them into the King's Hands. 0 
Co. Lit. 13. a. 92. b. | 

Property of Lands by Eſcheat, is where the Owner died ſeiſed of the Lands in Property of 
Poſſeſſion without Child or other Heir; thereby the Land, for want of other Heir, is Lande by 


ſaid to eſcheat to the Lord of whom it is holden. Bac. L. Trafts 130. Shaw's Bac. Eſcheat. 
Pol. 2. p. 246. | 


This want of Heir happens principally in two Caſes: Firſt, where the Land's Cauſes of 
Owner is a Baſtard. Secondly, where he is attainted of Felony or Treaſon. For Eſcheat. 
neither can a Baſtard have any Heir, except it be his own Child; nor a Man attainred (:) Baſtardy. 
of Treaſon, altho* it be his own Child. Bac. L. Trafs 131. Shaw's Bac. Vil. 2. p. 246. 

Upon Attainder of Treaſon the King is to have the Land, altho' he be not the Lord (2) Attainder 
of whom it is held, becauſe it is a Royal Eſcheat. But for Felony it is not ſo, for 1 
there the King is not to have the Eſcheat, except the Land be holden of him: And 
yet where the Land is not holden of him, the King is to have the Land for a Year 
and a Day next enſuing the Judgment of the Attainder, with a Liberty to commit 
all Manner of Waſte all that Year in Houſes, Gardens, Ponds, Lands and Woods. 
Ibid. 


An Eſcheat may be either per deſectum ſanguinis, or per deliddum Tenentis. Co. Lit. 
13. a. 92. b. Godb. 211. S. P. per Coke. 

But in Caſe of an Attainder of Felony, the Eſcheat to the Lord is per deſetum 
Tenentis, and not Deſcending the Conſequence of the Corruption of Blood ; bur in 
Caſe of Treaſon, the Lands come to the Crown as an immediate Forfeiture, and not 
as an Eſcheat. 1 Salk. 85. 

Lands held of the King, as of an Honour, come to him by common Eſcheat, as 
the Tenant's dying without Heir, or committing Felony, theſe Lands are Part of the 
Honour. 2 Inft. 64. 4 Inft. 224. C vide Kelw. 104. b. 2 Roll. Rep. 251. 

Otherways if forfeited for Treaſon, for then it comes to the King by reaſon of his 
Perſon and Crown; and if he grants them over, Cc. the Patentee ſhall hold of the 
King in chief, and not of the Honour. 2 Inf. 6; 

If one ſeiſed in Fee of a Fair, Market, Common, Rent-Charge or Seck, War- 
ren, Corrody, or other Inheritance not holden, is attainted of Felony, the King ſhall 
have the Profits of them during his Life ; but after his Death they cannot deſcend, 
becauſe his Blood is corrupted, nor eſcheat, becauſe not holden, but periſh and are 
extinct by Act in Law. 3 Inf. 21. | 

If the Tenant be diſſeiſed, and the Diſſeiſee dies without Heir, during the Conti- | 
nuance of the Diſſeiſor, this Right ſhall eſcheat to the Lord. 3 R. 2. Entry Conge- 
able 38. 3 Danv. 136. 3 Co. 35. b. S. P. 1 Roll. Abr. $16. 

If the Tenant be diſſeiſed, and the Diſſeiſor by Fine grants and renders the Land 
to one in Tail, the Remainder to another in Fee, and after the Tenant in Tail dies 
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without Iſſue, and he in Remainder enters, and after the Diſſeiſee dies without Heir, 
this Right ſhall not eſcheat to the Lord, becauſe he had another Tenant by Title in 
the Life of the Diſſeiſee. 3 R. 2. Entry Congeatle 38. 3 Danv. 136. 1 Roll. Abr. $16, 
If a Diſſeiſor makes a Feoffment, or dies ſeiſed, and after the Diſſciſee dies without 
Heir, there ſhall be no Eſcheat, becauſe the Lord hath a Tenant by Title. Co. Lit. 
268. 5. Hob. 142. | 
Tho' a Lord hath not been ſeiſed of his Services within the Time of Limitation, 
yet if the Tenant dies without Heir, the Land ſhall Eſcheat; for at the Time of the 
Eſcheat, the Seigniory remained, the Seiſin of the Services was wanting. 4 Co. 11. 4. 
If an Infant, or Non Compos, in Perſon makes a Feoffment, and after dies without 
Heir, the Land ſhall not eſcheat. 4 Co. 125. 4. 
Otherwiſe if made by Letter of Attorney, for then the Feoffment is void. 4 Co. 
125. 4. 
Things to be In theſe Eſcheats two Things are eſpecially to be obſerved; (1) the Tenure of the 
— in Lands. becauſe it directs the Perſon to whom the Eſcheat belongs, viz. the Lord of 
. the Manor of whom the Land is holden. (z.) The Manner of ſuch Aitainder which 
draweth with it the Eſcheat. Bac. L. Trads 131. Shaw's Bac. Vol. 2. p. 246. 
(1) The Te- Concerning the Tepures of Lands, it is to be underſtood, that all Lands are holden 
__ of the Crown either mediately or immediately, and that the Eſcheat appertaineth to the 
\ immediate Lord, and not to the mediate. Ibid. 
The Conque- The Reaſon why all Land is holden of the Crown immediately, or by Meſ7e- Lords, 
I is this: The Conqueror got by Right of Conqueſt all the Lands of the Realm into his 
Realm ivto own Hands in Demeſne, taking from every Man all Eſtate, Tenure, Property and Li- 
his Hands, berty of the ſame, (except Religious and Church Lands, and the Land in Kent ;) 
and reſexved and till as he gave any of it out of his Hand, he reſerved ſome Reſtitution of Rents, 
RentsandSer- Or Services, or both, to him and to his Heirs; which Reſervation is that which is 


* called the Tenure of Land. bid. 


In which Reſervation: he had four Inſtitutions, exceeding politick, and ſuitable to 

the State of a Conqueror. Bac. L. Trafs 132. Shaw's Bac. 246. 
Knights-Ser- The firſt was, that ſeeing his People to be Part Normans, and Part Saxons, the 
WIMarrizoe Normans he brought with him, the Saxons he found here; he bent himſelf to conjoin 
of the Wan them by Marriages in Amity, and for that Purpoſe ordains, that if theſe of his Nobles, 
| Knights, and Gentlemen, to whom he gave great Rewards of Lands ſhould die, leaving 
their Heir within Age, a Male within twenty-one, and a Female within fourtcen Years, 
and unmarried, then the King 'ſhould have the beſtowing of ſuch Heirs in Marriage 
in ſuch a Family, and to ſuch Perſons as he ſhould think meet ; which Intereſt of 
Marriage went ſtill implied in every Tenure called Knight-Service. 
2. Horſe fr The ſecond was, to the End that his People ſhould ſtill be continued in Warlike 
"nw. Exerciſes and able for his Defence. When therefore he gave any Portion of Lands, 
that might make the Party of Abilities or Strength, he withall reſerved this Service, 
that that Party and his Heirs having ſuch Lands, ſhould keep a Horſe of Service con- 
tinually, and ſerve upon himſelf when the King went to Wars; or elſe having Impe- 
diment to excuſe his own Perſon, ſhould find another to ſerve in his Place; which 
Service of Horſe and Man, is a Part of that Tenure called Knight-Service. Shaw's 
Bac. Vol. 2. p. 247. Bac. L. Tracts 232. 

Bur if the Tenant himſelf was an Infant, the King was to hold this Land himſelf 
until he came to full Age, finding him Meat, Drink, Apparel, and other Neceſſaries, 
and finding a Horſe and Man with the Overplus, to ſerve in the Wars as the Tenant 
himſelf ſhould have done if he was at full Age. hid. 

But if this Inheritance deſcended upon a Woman that could not ſerve by her Sex, 
then the King was not to have the Lands, ſhe being of fourteen Years of Age, be- 

cauſe ſhe was then able to have an Husband that might do the Service in Per- 
fon. Ibid. 

3. Homage The third Inſtitution was, that upon every Gift of Land the King reſerved a I: 
and Fealty. and an Oath to hind the Party to his Faith and Loyalty ; that Vow was called Ho- 
mage, the Oath Fealty. Bac. L. Tratts 133. Shaw's Bac. Lol. 2. p. 247. 

muy was to be done kneeling, holding his Hands between the Knees of the 
Lord, ſaying in the French Tongue, I become your Man of Life and Limb, and «f 

earthly Honour. Ibid. 
Fealty was to take an Oath upon a Book, that he would be a faithful Tenant to the 
King, and do his Service, and pay his Rents according to his Tenure. 114. 
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The fourth Inſtitution was, that for Recognition of the King's Bounty by every Heir 4. Primier 
ſucceeding his Anceſtor in thoſe Knight-Service Lands, the King ſhould have Primier Scilin. 
Seifin of the Lands, which was one Year's Profit of the Lands; and until that was 
paid, the King was to have Poſſeſſion of the Land, and then to reſtore it to the Heir ; 
which was the very Cauſe of ſuing Livery, and that as well where the Heir had 
been in Ward as otherwiſe. id. 

Theſe before mentioned be the Rights of the Tenure, called Knight-Service in Ca- 
pite, which is as much as to ſay, Tenure de perſona regis, and Caput being the chiefeſt 
Part of the Perſon, it is called a Tenure iy Capite, or in chief. Ibid. 7 

Aid-Money to make the King's eldeſt Son a Knight, or to marry his eldeſt Daugh- Aid Money, 
ter, was likewiſe due to his Majeſty from every one of his Tenants in Knight. Service, 
who hold by a whole Fee 20s. and from every Tenant in Socage, if his Land be 
worth 20 J. per Ann. 20s. Note at the bottom of the ſame Page. 

Eſcuage was alſo due from his Tenants by Knight-Service, when his Majeſty made Eſcuage. 

a Toyage Royal to War againſt another Nation, thoſe of his Tenants who did not at- 
tend him there for forty Days with Horſe and Furniture fit for Service, were to be 
aſſeſſed in a certain Sum by Act of Parliament, to be paid to his Majeſty, which 
Aſeſſment is called Eſcuage. bid. 

And it is alſo to be noted, that as this Tenure in Capite by Knight-Service gene- Grand Ser- 
rally was a great Safety to the Crown, ſo allo the Conqueror inſtituted other Te- Jcanty- 
nures in Capite neceſſary to his Eſtate; as namely, he gave divers Lands to be holden Petty Ser- 
of him by ſome ſpecial Service about his Perſon, or by bearing ſome (pecial Office in jeanty. 
his Houſe, or in the Field, which had Knight-Service and more in them, and theſe 
he called Tenures by Grand Serjeanty. Alſo he provided upon the firſt Gift of 
Lands, to have Revenues by continual Service of ploughing his Land, repairing his 
Houſes, Parks, Pales, Caſtles, and the like; and ſometimes to have a yearly Pro— 
viſion of Gloves, Spurs, Hawks, Horſes, Hounds and the like; which Kind of Reſer— 
vations are called alſo Tenures in Chief, or in Capite of the King; but they are not by 
Knight-Service, becauſe they required no perſonal Service, but ſuch Things as the 
Tenants may hire another to do, or provide for by Money. And this Tenure is called 
a Tenure by Sage in Capite, the Word Socagium ſignifying the Plongh ; howbeit in 
this latter Time, the Service of ploughing the Land is turned into Money Rent, and fo 
of harveſt Works, for that the Kings do not keep their Dem+ſne in their own Hands, 
as they were wont to do; yet what Lands were de Antiq'o dominio coronæ, it well ap- 
peareth in the Records of the Exchequer, called the Book of Domeſday. And the Te- 
nants by Antient Demeſne have many Immunitics and Privileges at this Day, that 
in ancient Times were granted unto thoſe Tenants by the Crown; the Particulars 
whereof are too long to ſet down. Bac L. Trafts 134. Shaw's Bac. Vil. 2. p. 247, 248. 

Theſe Tenur:s in Cap'te, as well that by Socage, as the others by Knight-Service, 
have this Property ; that the Tenants cannot Alien their Lands without Leave of 
the King: If they do, the King is to have a Fine for the Contempt, and may ſeize 
the Land, and retain it until the Fine be paid; and the Reaſon is, becauſe the King 
would have a Liberty in the Choice of his Tenant, ſo that no Man ſhould preſume to 
enter into theſe Lands, and hold them (for which the King was to have theſe ſpecial 
Services done him) without the King's Leave; this Licenſe and Fine, as it is now di- 
geſted, is eaſy and of Courſe. Bac. L. Traits 134, 135. Shaw's Bac. 248. 

There is an Office called the Office of Alienation, where any Man may have a Li- Office of Ali- 
cenſe at a reaſonable Rate, that is, at the third Part of one Year's Value of the Land enation. 
moderately rated. A Tenant i Capite by Knight-Service or Grand Serjeanty, was 
reſtrained by ancient Statute, that he ſhould not give nor Alien away more of his 
Lands, than that with the reſt he might be able to do the Service due to the King; 
and this is now out of Uſe. Bac. L. Tratts 135. Shaw's Rac. 248. 

And it is to be noted, that all thoſe that held Lands by the Tenure of Socage in Tenants by 
Capite (although not by Knight-Service) could not alien without Licenſe, and they were Socage in Ca- 
to ſue Livery and pay primier Sciſin, but not to be in Ward for Body or Land. Jbid. Piss. 

But now by Stat. 12 Car. 2. c. 24. All Tenures by Knights Service and Sicage in What Te- 
Capite are turned into Common Socage, and diſcharged of Homage, Livery, Primier "© and Ser- 
Seiſin, Wardſhip, Sc. which were at Law incident to ſuch Tenures, and Aids pur 1 
file Marrier, & pur faire fitz Chivalier. And any Father (tho? under twenty-one) may — d 
by Act executed, or by Will in Writing diſpoſe of the Tuition of his Children, as 
long as they ſhall be under twenty-one Years of Age, to ſuch Perſons (except Popiſh 
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How Manors In imitation of the King's Policy in theſe Inſtitutions of Tenures, the great Men 
were at firſt and Gentlemen of this Realm did the like as near as they could: Thus, when the 
__ King had given to any of them two thouſand Acres of Land, the Party purpoſing in 
this Place to make his Dwelling, or (as the old Word is) his Manſion-houſe, or his 
Manor-houſe, deviſed how he might make his Land a compleat Habitation to ſupply 
him with all Manner of Neccefiries; and for that Purpoſe, he would give of the 
uttermoſt Parts of theſe two thouſand Acres, one hundred or two hundred Acres, or 

Koight-Ser- more or leſs as he ſhould think meet, to one of his moſt truſty Servants, with ſome 

vice. Reſervation of Rent to find a Horſe for the Wars, and go with him when he went 
with the King to the Wars, adding Vow of Homage, and the Oath of Fealty, 

Relief, Wardſhip, Marriage, and Relief. This Relief was to pay five Pounds for every 
Knight's Fee, or after the Rate for more or leſs at the Entrance of every Heir; 
which Tenant ſo created and placed, was called a Tenant by Knight- Service, and not 
by his own Perſon, but of his Manors; of theſe he might make as many as he would. 

Socage. 'Then this Lord would provide that the Land which he was to keep for his own Uſe, 
ſhould be ploughed, and his Harveſt brought home, his Houſe repaired, his Park 
paled, and the like: And for that End he would give ſome leſſer Parcels to ſundry 
others, of twenty, thirty, forty, or fifty Acres; reſerving the Service of ploughing a 
certain Quantity, or ſo many Days of his Land, and certain Harveſt Works or Days 
in the Harveſt to Labour, or to repair the Houſe, Park pale, or otherwiſe, or to 
give him for his Proviſion Capons, Hens, Pepper, Cumin, Roſes, Gilliflowers, Spurs, 
Gloves, or the like; or to pay him a certain Rent, and to be ſworn to be his faith- 
ful Tenant, which Tenure was called a Socage Tenure, and is fo to this Day, tho' 
moſt of the ploughing and Harveſt Services are turned into Money-Rents. Shaw's 
Bac. Vol. 2. p. 248, 249. Bac. L. Trafts 136. 

Relief. The Tenants in Socage at the Death of every Tenant were to pay Relief, which 

| was not as Knight-Service was, five Pounds a Knight's Fee: But it was, one Year's 
Rent of the Land; and no Wardſhip or other Profit to the Lord. The Remainder 
of the two thouſand Acres he kept to himſelf, which he uſed to Manure by his Bond- 
men, and appointed them at the Courts of his Manor how they ſhould hold it, making 
an Entry of it on the Roll of the Remembrances of the Acts of his Court, yer ſtill in 
the Lord's Power to take it away; and therefore they were called 'Tenants at Will 

Villenage, or by Copy of Court-Roll; being in truth Bond-Men at the Beginning: But having ob- 

Tenure by tained Freedom of their Perſons, and gained a Cuſtom by Uſe of occupying their 

Copy of Lands, they now are called Copyholders, and are fo privileged, that the Lord cannot 

Court-Roll. put them out, ang all through Cuſtom. Some Copyholders are for Lives, one, two, 
or three ſucceſſively; and ſome Inheritances from Heir to Heir by Cuſtom ; and 
Cuſtom ruleth theſe Eſtates wholly, both for Widows Eſtates, Fines, Heriots, For- 
feitures, and all other Things. Shaw's Bac. Val. 2. p. 249. Bac. L. Trafts 136, 137. 

Court Baron Manors being thus made at the firſt, it was reaſonable that the Lord of the 

with the Uſe Manor ſhould hold a Court, which is no more than to aſſemble his Tenants together 

of it. at a Time by him to be appointed; in which Court he was to be informed by Oath 
of his Tenants, of all ſuch Duties, Rents, Reliefs, Wardſhips, Copyholds, or the 
like, that had happened to him ; which Information is called a Preſentment, and 
then his Bailiff to ſeize and diſtrain for thoſe Duties, if they were denied or with— 
holden, which is called a Court-Baron : Wherein a Man may ſue for any Debt or 

* Shillings. Treſpaſs under forty “ Pounds Value, and the Preeholders are to judge of the Cauſe 

Suit to the upon Proof produced upon both Sides. And therefore the Freeholders of theſe Manors 

Court of the as incident to their Tenures, do hold by Svit of Court, which is, to come to the 

Lord incident Court, and there to judge between Party and Party in theſe petty Actions; and alſo 

wb. Ben. ro inform the Lord of Duties, Rents, and Services unpaid to him from his Tenants. 

holders. By this Courſe it is diſcerned who be the Lords of Lands, ſuch as, if the Tenants die 
without Heir, or be attainted of Felony or Treaſon, ſhall have the Land by Eſcheat. 
Shaw*s Bac. Vol. 2. p. 249, 250. Bac. L. Trads 13), 138. 

What Attain- Now concerning what Attainders ſhall give the Eſcheat to the Lord; it muſt 

ders ſhall give either be by Judgment of Death given in ſome Court of Record againſt the Felon 

the Eſcheat to found guilty, by Verdict, or Confeſſion, of the Felony, or elle by Outlawry of him. 

the Lord. Bac. L. Trads 138. Shaw's Bac. Vol. 2. p. 250. 

Outlawry. The Outlawry proceeds thus: A Man is indicted for Felony, being not in hold, 
ſo as he cannot be brought in Perſon to appear and to be tried, inſomuch that Pro- 
ceſs of a Capiar is therefore awarded to the Sheriff, who not finding him, returns, 
Non eſt inventus in balliva mea; and thereupon another Capias is awarded to 2 

R | Sheriff, 
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Sheriff, who likewiſe not finding him makes the ſame Return; then an Exigent is di- 
rected to the Sheriff, commanding him to proclaim him in his County- Court five ſeveral 
Court-Days, to yield his Body ; which if the Sheriff do, and the Party yield not his 
Body, be is ſaid, by the Default, to be outlawed, the Coroners there adjudging him 
outlawed, and the Sheriff making the Return of the Proclamations, and of the Judg- 
ment of the Coroners upon the back-ſide of the Writ. This is an Attainder of Fe- 


lony, whereupon = Offender forfeits his Lands by an Eſcheat to the Lord of whom 
they are held. Vid. 
Bur a Man found guilty of Felony by Verdict or Confeſſion, and praying his Prayer of the 
Clergy, and thereupon reading as a Clerk, and ſo “ burnt in the Hand and diſcharged, Clergy. 
is not attainted ; becauſe by his Clergy he preventeth the Judgment of Death, and . If not 


is called a Clerk convict, who loſeth not his Lands, but all his Goods, Chattels, — 
Leaſes and Debts. id. | 


So a Man indicted, that will not anſwer and put himſelf upon Trial, although he $tandeth 
be by this to have Judgment of preſſing to Death, yet he forfeits no Lands, but Goods, Mute. 
Chattels, Leaſes and Debts, except his Offenſe be Treaſon, and then he forfeits his 
Lands to the Crown. Shaw's Bac. Vol. 2. p. 250. Bac. L. Trads 138, 139. 

So a Man that kills himſelf ſhall not loſe his Lands, but his Goods, Chattels, Felo de fe, 
Leaſes and Debts. So of thoſe that kill others in their own Defence, or by Misfor- Se Pefenden- 


tune. Shaw's Bac. Vol. 2. p. 250. Bac. L. Tracts 139. do, &c. 
A Man that being purſued for Felony, and flyeth for it, loſeth his Goods for his Flying for Fe- 
flying, although he return and is tried, and found not guilty of the Fact. id. lony. 


So a Man indicted of Felony, if he yield not his Body to the Sheriff until after the Yielding 
Exigent of Proclamation is awarded againſt him, the Man doth forfeit all his Goods the Body. 
for his long Stay, although he be not found guilty of the Felony ; but none is attaint- 
ed to loſe his Lands, except ſuch as have Judgments of Death by Trial upon 
Verdict, or their own Confeſſion, or that they be by Judgment of the Coroners out- 
lawed as before. bid. | 

Beſides the Eſcheats of Lands to the Lords of whom they are held for want of Lands in Fee- 
Heirs, and by Attainder of Felony (which only hold Place in Fre-ſimple Lands) there 1 SE 
are alſo Forfeitures of Lands to the Crown by Attainder of Treaſon ; as namely, if 26 H. 8. 
one who has Entailed Lands commit Treaſon, he forfeits the Profits of the Lands 
for his Life to the Crown, but not to the Lord. Shaw's Bac. Vol. 2. p. 251. Bac. L. 

Tracts 139. 

And if a Man having an Eſtate for Life of himſelf, or of another, commit Treaſon Tenant for 
or Felony, the whole Eſtate is forfeited to the Crown, but no Eſcheat to the Life. 
Lord. Ibid. | 

But a Copybold, for Fee-ſimple, or for Life, is forfeited to the Lord, and not to the Copyhold in 


Crown; and if it be Eutailed, the Lord is to have it during the Life of the Offender Fee-ſimple for 
only, and then his Heir is to have it. Vid. Life or in 


The Cuftom of Kent is, that Gavelkind Land is not Forfcitable nor Eſcheatable for 141. 
Felony : For they have an old ſaying ; The Father to the Bough, and the Sou to the © Kind. 
Plough. Ibid. See more concerning Forteitures in the two next Sectious. 

If the Husband was attainted, the Wife was to loſe her Thirds in Caſes of Felony Dover. 
and Treaſon, but yet ſhe is no Offender ; but at this Day by the Statute Law, ſhe 
ſhall not loſe them for the Husband's Felony. Shaw's Bac. Vol. 2. p. 252. Bac. L. 

Trafts 140. 

If two hundred Faggots are granted to a Maſter and his Co-brethren and their In what Caſes 
Succeſſors, to perceive from all the Lands of the Grantor, and after the Maſter and an Eſcheat 
Co-brethren grant them over, and after their Corporation is diſſolved; yet the Thing mall be tothe 
granted to them ſhall not eſcheat to the Grantor, altho' it ought to have eſcheated if — * 
they had not granted it over. 3 Danv. 135. Poph. 91, 92. 

The Law is the ſame where Land, Rent, or other Thing is granted to a Corpo- 
ration and their Succeſſors, and after the Corporation grants it over, and after is diſ- 


ſolved; for this is all one as when it is granted to a Man and his Heirs, and he 


Vr it over, and after dies without Heirs, there it ſhall not eſcheat. 3 Danv. 135. 
Lit. 13. 5. 

But if Land, Rent, or other Thing be granted to a Corporation Aggregate in Fee, 
and after the Corporation is diſſolved, the Thing granted to them ſhall eſcheat to the 
Donor. 3 Danv. 135. Co. Lit. 13. b. S. P. Winch 38. Godb. 211. 

The Law is the ſame of a Sole Corporation. 3 Danv. 135. 


If 
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If a Man grants a Rent to another and his Heirs, and he dies without Heirs, it 
ſhall eſcheat to the Grantor, and ſhall be extinct in the Land. 3 Dauv. 135. 

If a Man grants an Advowſon in groſs to another in Fee, and the Grantee dies 
without Heirs, it ſeems this ſhall revert to the Grantor, not being held of any Body; 
for this is a groſs Thing, which cannot vaniſh, but ought to be in ſome Perſon ; and 
it ſeems if the Grantor ſhall not have it, the King ſhall have it as ſupreme Patron. 
Contra Sta. Eſcheat, it ſhall be extinct. 3 Danv. 135. 

Who ſhall If one Leaſe a Manor for Life or Years, and a Tenancy eſcheats, this belongs to 

_ Taran the Manor held in Farm, and for which the Leſſor ſhall have a General Writ ; and 

—” ſuppoſe a Leaſe by him made of the Lands eſcheated, and maintain it by the ſpecial 
Matter. 2 Juſt. 146. The Tenancy comes in lieu of the Seigniory. 1 Co. 122. 4. 

After the Death of the Tenants for Life the Leſſor may have a Writ of Eſcheat. 


| Kelw. 114. 4. 
By what a If he that hath Title to a Writ of Eſcheat accepts Homage or Fealty of the Te. 


TIES. nant, this will bar him. Co. Lit. 268. a. 
Otherwiſe if he accepts Rent of the Tenant, for that may be done by a Bailiff. O,, 


vented. 
Lit. 268. a. 
By ſome, if there be Lord and Tenant, and the Tenant is diſſeiſed, and the Dif. 
ſeiſſee dies without Heir, and after the Lord accepts the Rent from the Diſſeiſor, 
this is no Bar to him. Cv. Lit. 268. 4. 
Otherwiſe if he avows upon the Diſſeiſor for the Rent. Co. Lit. 268. 4. 
But if after a Title of Eſcheat accrued, the Diſſeiſor makes a Feoffment, or dies 


ſeiſed, the Acceptance of the Rent from the Feoffee, or Heir, will be a Bar. G.. 


Lit. 268. a. 
If one attainted of Felony commits Treaſon afterwards, and is thereof attainted, as 


he may be, becauſe the Offenſe is of an higher Nature than the Felony ; yet this ſhall 
not deveſt the Right of Eſcheat which by the Felony was lawfully veſted in the Lord, 
contrary to the Opinion of Stanford, for the Act of the Party ſhall not deveſt the law- 
ful Eſcheat of the Lord. 3 Inft. 213. 

If A. as Principal, is attainted of Felony by Outlawry, and B. is after attainted as 
Acceſſory by Verdict, and the Lord enters into the Lands of B. by Eſcheat, and 
after the Judgment againſt A. is reverſed, by which the Attainder of B. is alſo re- 
verſed, the Eſcheat is avoided, and B. may enter, or have an Action for Recovery 

of the Lands againſt the Lord. 3 Juſt. 232. 2 Brownl. 220. F. P. cited 9 Co. 119. }. 
— Time The Relation of theſe Forfeits are theſe; That Men attainted of Felony or "Treaſon, 
commence. by Verdict or Confeſſion, do forfeit all the Lands they had at the Time of their 
Offence committed; and the King or the Lord, whoſoever of them has the Eſcheat 
or Forfeiture, ſhall come in and avoid all Leaſes, Statutes or Conveyances made by 
the Offender, at any Time fince the Offence committed. Bac. L. Traits 140. Shaw's 

Bac. Vol. 2. c. 251. 

But where a Man commits Felony, and before Conviction the King pardons hiin, 
by this Pardon the Lord ſhall loſe his Eſcheat, for the Lord can have no Eſcheat be- 
fore there be an Attainder, but that is prevented before by the Pardon. Owen $7. 

And the Law is clear, that if a Man be attainted for Treaſon by Outlawry ; but 
upon Attainder of Felony by Outlawry, it hath been much doubted by the Lau- 
Books, whether the Lord's Title by Eſcheat ſhall relate back to the Time of the 
Offence done, or anly to the Date or Teſt of the Writ of Exigent for Proclamation, 
whereupon he is outlawed; tho? at this Day it is ruled, that it ſhall reach back to the 
Time of his Fact; but for Goods, Chattels and Devts, the King's Title ſhall look no 
further back than to thoſe Goods, which the Party attainted by Verdict or Confeſſion 
had at the Time of the Verdict and Confeſſion, given or made, and in Outlawrics 
at the Time of the Exigent, as well in Treaſons as Felonies: Wherein it is to be 

Of ſeizing obſerved, that upon the Party's firſt Apprehenſion, the King's Officers are to ſcize al! 

Felons Goods the Goods and Chattels, and preſerve them together, diſpending only ſo much out 

and Chattels. of them, as is fit for the Suſtentation of the Perſon in Priſon, without any waſting, 
or diſpoſing them until Conviction ; and then the Property of them is in the Crown, 
and not before. Bac. L. Trafs 140. Shaw's Bac. Vol. 2. p. 251. 

Of a Purchaſe Note alſo, that Perſons attainted for Felony or Treaſon, have no Capacity in them 


by a Pefſon to take, obtain or purchaſe, ſave only to the Uſe of the King, until the Party be 

attainted. pardoned, yet the Party giveth not back his Lands or Goods without a ſpecial Patent 
of Reſtitution, Which cannot reſtore the Blood without an Act of Parliament 
Ibid. 
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Go if a Man have a Son, and then is attainted of Felony or Treaſon, and par- Reſtitution in 
doned, and purchaſeth Lands, and hath Iſſue another Son, and dieth ; the Son Blood. 
he-had before he had his Pardon, altho* he be his Eldeſt Son, and the Patent 
have the Words of Reſtitution to his Lands, ſhall not inherir, but his ſecond Son 
ſhall inherit them, and not the firſt ; becauſe the Blood is corrupted by the At- 
tainder, and not to be reſtored by Patent alone, but by Act of Parliament. Bac. L. 
Tratts 141. A a 

And if a Man have two Sons, and the Eldeſt is attainted in the Life of his Father, 
and dieth without Iſſue, the Father living, the ſecond Son ſhall inherit the Father's 
Land; but if the Eldeſt Son have any Iſſue, tho' he die in the Life of the Father, 
then neither the ſecond Son, nor the Iſſue of the Eldeſt, ſhall inherit the Father's 
Lands, but the Father ſhall there be accounted to die without Heir; and the Land 
ſhall eſcheat, whether the Eldeſt Son have Iſſue or not, afterward or before, tho' he 
be pardoned after the Death of his Father. id. 


SECT. VL 
Of acquiring real Eſtates by Means of Forfeitures and Loſſes in Civil Caſes. 


(A) Of Forfeitures aud Loſſes of real Eſtates in general. 


1 foregoing Sections of this ſecond Chapter ſhow the different Ways of ac- Forfeiture, 
quiring and claiming Titles to Lands, Sc. This and the following Section will What. 
ſhow how they. may be forfeited and loſt, which, with reſpe& to the Perſons that 
gain, may be alſo called the Means of acquiring Eſtates. 

To do any Thing againſt or without Law or Cuſtom, is legally called a Forfeiture, 
Co. Lit. $9. 4. 


(B) Of Forfeitures by the Alienation of a particular Tenant, by claiming a 


greater Eſtate than one ought ; or by affirming a Reverſion or Remainder to 
be in a Stranger. 


Firſt, Of the Nature of the Things forfeited, whether in pais or by Record. 


OME Alienations are forbidden, viz. an Alienation of a particular Tenant, and 

an Alienation in Mortmain. The Alienation of a particular Tenant, as Tenant 
for Life, Sc. incurs a Forfeiture of the Eſtate. This Forfeiture by the Alienation 
of a particular Tenant, may be either in Pais, or by Matter of Record. 

1. In Pais, of Lands which lie in Livery, as where Tenant for Life (not being an 1. In Pais. 
Infant or Feme Covert) maketh over a greater Eſtate than he may lawfully, whereby 
the Remainder or Reverſion is deveſted. This muſt be underſtood of a Feoffment, 
Fine or Recovery by Conſent. | | 

But in Caſe of the King it is a Forfeiture, tho* the Remainder or Reverſion is not 
deveſted out of him. 

If Leſſee for Life makes a Leaſe for the Life of another, or a Gift in Tail, it 
is a Forfeiture of his Eſtate. And if Tenant for Life and he in Remainder for Life 
join in a Feoffment in Fee, this is a Forfeiture of both their Eſtates, becauſe he in the 
Remainder is Particeps injuriæ. And if he in the Remainder for Life enters, and 
diſſeiſes Tenant for Life, and makes a Feoffment in Fee, this is a Forfeiture of the 
Right of his Remainder. 

Thus it is if Tenant in Tail after Poſſibility of Iſſue extinct, Tenant by the Cur- 
tely, Tenant in Dower, Tenant for another's Life, Tenant for Years, by Statute 
Merchant, Staple or Elegit, make a greater Eſtate than they lawfully may make. 
Lit. $. 416. Co. Lit. 233. b. 251. 4. & b. 252. a. 8 Co. 44. 

But if a Copyholder for Life ſurrenders to the Uſe of another in Fee, this is no 


1 for the Eſtate paſſes by Surrender to the Lord, and not by Livery 
405% 23, | | 


2. A far- 
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A particular Eſtate of any Thing that lies in Grant cannot be forfeited by Grant 
in Fee by Deed. As if Tenant for Life or Years of an Advowſon, Rent, Common, 
or of a Reverſion or Remainder of Land, by Deed grant the ſame in Fee, it is no 
Forfeiture of their Eſtates; for nothing can paſs thereby but what may lawfully paſs, 
Co. Lit. 251. 6. 

2. By Matter 2. Forſeiturss by Matter of Record, may be by Alenation, by claiming a greater 
of Record. Eſtate than one ought, or by affirming the Reverſion or Remainder to be in a 


Stranger. 
The different Firſt, By Alienation, which is of two Kinds, viz. By Alienation deveſting, or not 
Ways. deveſting the Reverſion or Remainder. (t) Deveſting, as by levying a Fine, or ſuf. 


fering a common Recovery of Lands where'.y the Reverſion or Remainder is deveſt- 
ed. (2) Not deveſting, as by levying a Fine in Fee, of an Advowſon, Rent, Com- 
mon, or other Thing that lies in Grant. Upon which Note two Diverſities ; Fir, 
between a Grant by Fine (which is of Record) and a Grant by Deed in Pais; and 
yet in this they both agree, that the Reverſion or Remainder in neither Caſe is de- 
veſted. Secondly, Berween a Matter of Record, as a Fine, &c. and a Deed recorded, 
as a Deed inrolled, for that incurs no Forfeiture, becauſe the Deed is the Original. 
Co. Lit. 251. b. | | 
Secondly, By Claim, expreſs or implied. (1) Expreſs, as if Tenant for Life claims 
a Fee in a Court of Record; or if Leſſce for Years be ouſted, and brings an Aſſiſe, 
Ut de libero tenemento. (2) Implied, as if in a Writ of Right brought againſt him, he 
rakes upon him to join the Miſe upon the mere Right, which none but Tenant in 
Fee-fimple ought to do. So if Leſſee for Years loſes in a Præcipe, and brings a Writ 
of Error for . in Proceſs, this is a Forfe ture. Co. Lit. 251. b. 
Thirdly, By affirming the Reverſion or Remainder to be in a Stranger, actively or 

paſſively. (1) Actively may be five different Ways: 1. If Tenant for Life prays in 
Aid of a Stranger, whereby he affirms the Reverſion to be in him. 2. If he attorns to 
the Grant of a Stranger, this is intended of an Attornment of Record to a Stranger, 
for an Attornment in Pais, incurs no Forfeiture. 3. If a Stranger brings a Writ of 
Entry in caſu proviſo, and ſuppoſe the Reverſion to be in him, if Tenant for Life 
confeſſes the Action, it is a Forfeiture, 4. If Tenant for Life plead covinouſly to the 
Diſinheriſon of him in the Reverſion, it is a Forfeiture. 5. If a Stranger brings an 
Action of Waſte againſt Leſſee for Life, and he pleads Nut waſt fait, it is a Forfei- 
ture, or the like. (2) Paſſively, as if Tenant for Life accepts a Fine Sur connſans de 
droit come ceo, Ec. of a Stranger, it is a Forfeiture, for thereby he affirms of Record, 
the Reverſion to be in a Stranger. Co. Lit. 252. 4. 

What is a If a Man leaſes at Will, and afterwards grants a Rent-Charge in Fee to another, it 

Forfeiture by is not any Determination of the Will; admitted 11 H. 6. 28, 33. But Quere, for 

_— of Re. what Remedy ſhall the Grantee have for the Rent, for he ſhall nor diſtrain the 

; Cattle of the Leſſee, if the Leaſe continues, becauſe he comes Paramount to the 
Charge. 3 Danv. 219. 1 Roll. Abr. 852. 

If a Leſſee for Life in a Quid juris clamat attorn to a Grant by Fine of one who 
had nothing in the Reverſion, it is a Forfeiture, for he thereby acknowledgeth the 
Reverſion in a Stranger. 27 E. 3.77. Etz. Quid juris clamat 34. S. C. Co. Lit. 252. 4. 
2 And. 30. S. P. 

If there be a Leſſee for Life, the Reverſion over jointly to Husband and Wife, and 
the Husband alone aliens the Reverſion by Fine, and the Conuſee brings a Quid juris 
clamat, and the Leſſee attorns to the Grant, it is a Forfeiture to the Wife, and ſhe 
ſhall have Advantage of it after the Death of her Husband, becauſe the Leſſee by 
the Attornment hath acknowledged the Reverſion in a Stranger, 27 E. 3. 17. Fitz. 
Quid juris clamat S. C. 

(a) So if of a If Tenant for Life of an (a) Advuowſon in Groſs (b) levies a Fine Come ceo, Ec. 
Rent, ir of it, it is a Forfeiture, altho' it doth not deveſt the Reverſion. Trin. 13 Car. B. R. 
Thiage which Springe and Sir Fulius Ceſar, Maſter of the Rolls, adjudged per Curiam without 
lie in Grant. Doubt; and they would not ſuffer it to be argued in a Writ of Error upon a Judg- 
Co.Lit.251.b. ment in Banco, in a Quare Impedit. 3 Danv. 219. V Jon. 389, 391. S. C. adjudged. 


O 5 . ” 
S is Co. Lit. 251. b. Stile 192. S. P. 


Grant by Deed recorded, as a Deed inrolled, works no Forfeiture becauſe the Deed is the Original. Co. Lit. 251. b. & vide 
Owen 147. 2 Leon. 60, 65. 4 Leon. 124, 129. But whether it be otherwiſe where Bargain and Sale inrolled in London 
before the Recorder, according to Cuſtom, vide Moor 211, pl. 352. Godb. 105. 3 Leon. 169. Goulsb. 40, 41. 
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For moſt of the old Caſes where a Tenant for Life or Years may in a real Action What ſhall be 
by Pleading forfeit his Eſtate, vide Sir William Peibam's Caſe, 1 Co. 14. Moor 271. — * _ 
2 Leon. 60. 4 Leon. 123. 1 And. 227. & vide Godb. tos. Goulſ. 40, 41. bs Sher of 

If Tenant for Life affirms the Land in a Stranger in a Court of Record, it is a For- Record, 
feiture. 13 I. 4. 13. b. 3 Danv. 220. 1 Roll. Abr. 852. 

If Leſſee for Life accepts a Fine Sur connſans de droit come ceo que ad, Ec. it is a 
Forfeiture, for he hath acknowledged by Eſtoppel, that he hath the Fee from him. 

1 H. J. 12. 5. 2 Co. 56. 9 Co. 106. . Vide Dy. 3, 4. Ma. 148, 149. 3 Danv. 220. 
Cs. Lit. 252. 4. 8. P. vide 1 Mod. 117. 1 Roll. Abr. 852, | 
But it is otherwiſe if he accepts a Pine Sur conuſans de droit tanmtum with Releaſe, for 
that enures for the Benefit of the Reverſion, and is no Eſtoppel. 1 H. 7. 12. b. 
3 Danv. 220. 1 Roll. Abr. 853, 
If Tenant for Life has Aid granted of him in Reverſion, and J. S comes without 
Proceſs, and ſays that he is the ſame Perſon of whom Aid is prayed, and is ready to 
join; to which the Leſſee ſays, that he is not the ſame Perſon ; whereupon he is ad- 
judged to anſwer alone: It is a (a) Forfeiture if he be the ſame Perſon who hath (a) By praying 


the Reverſion, becauſe by this Plea he ſuppoſeth the Reverſion in another. 21 E. 3. Aid of a 
14 3 Danv. 220. 1 Roll. Abr. 853. Stranger. Co. 


Lit. 252. a. 
2 Co. $5. b. at the Bottom. 2 Leon. 62. Cro. El. 758. 


In Quid juris clamat if Leſſee for Life or Years (Y) claims Fee, it is a Forfeiture. () Forfeiture 


11 Hl. 4. 57. B. Br. Quid juris clamat 10. & Fitz. Quid juris clamat 15. S. C. 2 Co for claiming 
68. b. 30 E. 3. 29. 3 Danv. 220. 1 Roll. Abr. 853. Fee in a 


Court of Re- 
cord. Co. Lit. 25 1. b. If he takes the Tenancy upon him and pleads. 2 And. 30. 


So it ſhall be altho' he hath Colour to claim it by a void Condition to have Fee. 
6 R. 2. (Fitz. Quid juris clamat 20. S. C. 1 And. 30. S. C. cited. Goulſ. 41. S. C. 
cited) Pleſington Quid juris clamat 20. adjudged. 19 H. 6. 62. 3 Danv.220. 1 Roll. 
Abr. 853. 

In Quid juris clamay brought againſt one as Tenant for Life of 10. Rent, if the 
Defendant ſays that it is but 4o s. Rent, if it be found againſt him, yet it is not any 
Forfeiture. 46 E. 3. 27. Br. Quid juris clamat J. S. C. 3 Dany. 220. 1 Roll. Abr. 
853. 

In Quid juris clamat, if the Defendant pleads ſpecial Matter of Attainder and For- 
feiture of him of whom the Plaintiff claims, and a Grant over by the King, and the 
Plaintiff ſhews a ſpecial Reverſal of the Attainder, on which the Parties demur, and 
it is adjudged againſt the Defendant, yet it is not any Forfeiture. . 29 E. 3. 25. 
3 Danv. 220, Godb. 105. 1 Roll. Abr. 853. | 

In Quid juris clamat, if the Defendant be erroneouſly adjudged to attorn to a 
Stranger, who hath nothing in Reverſion, and he doth it accordingly, it is not a For- 
ſeiture, becauſe it is the Act of the Court. 29 E. 3. 25. b. 3 Danv. 220. Holt and 
Liſter, S. P. Cro. Eliz. 157. adjudged. Owen 146. 1 Roll. Abr. 853. 

If Tenant for Life attorns to a Grant by Fine of the Reverſion in Mortmain, 
it is not a Forfeiture, 17 E. 3. 7. Fitz. Quid juris clamat 25. S. C. 3 Danv. 220. 
I Roll. Abr. 853. 

If a Stranger who hath nothing in the Reverſion brings an Action of Waſte againſt 
the Leſſee, if he pleads in Bar Nul waſt fait, it is a Forfeiture, becauſe thereby he 
affirms the Reverſion in him. 18 E. 3. 54. 1 Roll. Abr. 853. 3 Danv. 221. S. P. 
Cro. Elix. 451, 758. Co. Lit. 252. a. 

If a Man brings a Præcipe in capite againſt the Leſſee for Life, and him in Re- 
mainder in Tail as Jointenants, by the Aſſent and Covin of the Leſſee with the De- 
mandant, and they procure another to anſwer for him in Remainder as Jointenant, 
and after the Miſe joined they make Default, whereby Judgment is given againſt 
them ; if he in Remainder reverſe the Judgment by Writ of Deceit, he ſhall have 
the Land, for the Leſſee hath forfeired his Eſtate. 17 E. 3. 60. . 3 Dany. 221, 
I Roll. Abr. 853. | | 

And where ſuch Recovery is had by Agreement and Covin between the De- 
mandant and Tenant for Life, it is a Forfeiture. Co. Lit. 362. a. & vide C9. Lit. 356. 4 
I Co. 16.4. 2 And. 30. 

So if Tenant for Life ſuffers a common Recovery, it is a Forfeiture, for that is 
an Aſſurance of which the Law takes Notice. Co. Lit. 362. 4. Sir William Pelham's 


Caſe, 
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(a) Where he 
pleads cove- 
nouſly to the 
Diſinhetiſon 
of him in Re- 
verſion. 


Co. Lit 25 2. a, 


(5) So held 
4 Leon. 3. 


mn 


Caſe, 1 C. 15. b. adjudged. Moor 271. pl. 423. adjudged. 2 Leon. 60. 4 Leon. 123. 
1 And. 227. & vide 3 Co. 4 b. 10 Co. 44. a. Co. Lit. 356. a. 

If a Stranger brings a Writ of Entry againſt the Leſſee for Life, ſuppoſing that he 
holds of his Leaſe, and the. Lefſee confeſſeth the Action, whereby the Stranger re. 
covers, it is a Forfeiture to the Leſſor. 5 3. adjudged. Fitz. Entry Congeable 42. 
S. C. Br. Entry Congeable 49. Br. Forfeiture de Terres 29. 1 Co. 15. b. 2 Leon. 60, 
4 Leon. 120. 3 Danv. 221, 1 Roll. Abr. 853. | | 

In a real Action againſt the Leſſee for Life, if he loſes by Miſpleading, it is not 
any Forfeiture. 18 E. 3. 28. . 3 Danv. 221. 1 Roll. Abr. 853. 

But if the Plaintiff recovers by Render of the Leſſee, it is a Forfeiture. 18 E. z. 
28. 6. 3 Danv. 221. 1 Roll. Abr. 853. | 

So if he recovers by Nient dedire of the Leſſee. 18 E. 3. 28. b. 3 Danv. 221. 
1 Roll. Abr. 853. | 5 55 

So if he recovers by Default of the Leſſee. 18 E. 3. 28.b. 3 Danv. 221. 1 Roll. 
Abr. 853. | 

So if he recovers by Miſpleading of the Leſſee, if he (a) pleads faintly. Contra 
18 E. 3. 28. b. 3 Dauv. 221. 1 Roll. Abr. 853. 

As if he pleads to an Inqueſt faintly in a Scire facias, and loſes where he might 
have barred the Demandant by a Plea of Nrent compriſe, it is a Forfeiture. 22 EF. 3. 
2. b. Curia. 3 Danv. 221. 1 Roll. Abr. 853. 2 Leon. 61. S. C. cited. 

So if Leſſee for Years be ouſted, and brings an Aſſiſe Ut de libero tenemento. Co. 
Lit. 251. b. 1 Co. 16. a. S. P. Or in, a Writ of Right brought againſt Leſſee for 
Life or Years, he joins the Miſe upon the mere Right, which none but Tenant in 
Fee- ſimple ought to do. Co. Lit. 251. b. 3 Leon. 169. S. P. 

So if Leſſee for Years loſe in a Præcipe, and brings a Writ of Error for Error in 
Proceſs, this is a Forfeiture. Co. Lit. 251. b. | 

If Tenant for Life bargains and ſells to A. and his Heirs, and after levies a Pine 
Sur connſance de droit come ceo, Ec. to A. and his Heirs; this is a Forfeiture by the 
Bargainee, and not by the Bargainor, who at the Time of the Fine had nothing to 
forfeit. Per Cur*. 1 Leon. 264. | 

If A. be Tenant for Life, the Remainder to B. for Life, Remainder to A. in Fee, 
and B. being in Poſſeſſion, levies a Fine Sur conuſance de droit come ceo, c. to a 
Stranger, tho' the Remainder in Fee is not touched or diſcontinued thereby; yet it is 
a Forfeiture, for as much as B. had done what he could for diſpoſing of the Fee by 
Fine. Per totam Curiam. 1 Leon. 40. . | 

If in an Action of Debt brought againſt Leſſee for Years for the Rent reſerved, 
he claims a Fee by Bargain and Sale to him and his Heirs, upon which Iſſue is joined; 
if falſe, this is a Forfeiture of his Term, (5) for the very Claim makes it ſo, which 
cannot be ſaved by the ſubſequent Matter. Per Cur. 3 Leon. 169. Moor 211, 
pl. 352. The Bargain and Sale being by Deed inrolled in London, Godb. 105. 
ſeems to be the S. C. contra, tho' the Iſſue was found againſt the Defendant in the 
Action of Debt. Gorl/. 40, 41. The Plea in the Action of Debt being entered on 
Record, and pending that an Aſſiſe of freſh Force brought in London, where the Bar- 
gain and Sale was inrolled according to Cuſtom, 

If in a Quid juris clamat the Defendant pleads he was ſeiſed in Fee Tempore leva- 
tionis note abſque hoc quod ipſe tempore, &c. held pro termino vitæ ſug tantum ; and 
Iſſue being thereupon joined, it is found that he held as Tenant. after Poſſibility of 
Iſſue, c. this will excuſe him from attorning, and the Inducement of the Traverſe is 
no Cauſe of Forfeiture. Cro. El. 671. 8 

But where there was Tenant for Life, Remainder for Life, and he in Remainder 
for Life, reciting that he had an Eſtate in Pee, levied a Fine Sur con!ſance de droit 
come ceo, Oc. and whether it was a Forfeiture, becauſe it made no Diſcontinuance, 
Dubitatur, Cro. EI. 757. the Court divided. S. C. Court divided, Owen 146. But 
vide Buckler's Caſe, 2 Co. 55. b. 2 And. 29. Moor 423. Cro. El. 450, 486. 

If Tenant for Life levies a Fine Sur connſance de droit come ceo, Ec. to him in Re- 
mainder for Life; this is a Forfeiture of both their Eſtates, the one by the Gift, and 
the other by the Acceptance. 2 Lev. 202. 2 Jon. 75. The Fine being levied by 
Tenant for Life and a Stranger, to him in Remainder for Life, who agreed thereto 
and accepted thereof; but there is a Quere by the Reporter, whether any Fudgment was 
given. 3 Keb. 687, &c. S. C. 


1 Secondly, 


1 Ch. 2. $.0. Foꝛfeiture. 


— 


Secondly, Of eat Hiſtates ſuch Fu feitures may be. 


F Tenant for Life of a Copyhold ſurrenders to another in Fee, it is no Forfciture. 

Co. 23. a. 

85 if ne foff-rs a Recovery to the Uſe of another in Fee. 1 Mod. 199, 200. 

Leſſce for Life, Remainder in Tail, Remainder in Fee to the right Heirs of the 
Lefſee, and he makes a Feoffment, it is a Forfeiture of his Eſtate for Life. 42 E. 3. 
18. 50 E. 3. 4. 1 Roll. Ar. 851. 3 Dane. 217. Poph. 84. S. P. 

If Tenant in Tail after Foſſibility alien in Fee, or for another's Life, it is a Forfei- 
ture, becauſe he has in Efe-t but for Life. 39 E. 3. 16. Br. Forfeitnre S. C. 
3 H. 6. 52. 10 H.6.1.b. Fitz. Ayde 69. S. C. 45 E. 3. 25. Br. Pntry Congeable 
12. S. C. 11H. 4. 15. Lit. J. 5. 29 Af 64. admitted. Fitz. Aſſiſe 292. S. C. 
32 Aſſ. 9. admitted by Iſſue. 43 Af: 24. adjudged by Admittance. Co. Lit. 28. 4. 
252. 4. S. P. 1 Roll. Abr. 851. 3 Dany. 217. 

A Right to a particular Eſtate may be forfeited, and he that has but a Right to the 
Remainder or Reverſion may take Advantage of it. Co. Lit. 252. a. 2 Leon. 254. 

As if Tenant for Life be a'ſſeiſed, and levies a Fine to the Diſſciſor, he in Rever— 
ſion or Remainder may preſently enter upon the Diſſeiſor for the Forfeiture. Co. Lit. 
252.4. S. P. 2 Co. 55. ba 2 And. 29. Moor 423. fl. 591. Cro. EL. 450, 586. ad- 
judged. f 
So if after a Diſſeiſin he levies a Fine to a Stranger, tho' to ſome Reſpetts Partes 
finis nihil habnerunt, yet it is a Forfeiture of his Right. Oo. Lit. 252. 4. 

So a Forfeiture may be by the Alienation of Tenant by the Curteſy, Tenant in 


Dower, 'I enant par auter vie, Tenant for Years, Tenant by Statute- Merchant, Staple, 
or Flegit. Co, Lit. 252. a. 


If the Husband ſeiſed of Land in Right of his Wife, for the Life of his Wife, Eſtate for 
makes a Charter of Feoffment, whereby he grants the Land to another, to have and Life or Years, 


to hold to him, his Heirs and Aſſigns, ad ſolum opus & nſum of his ſaid Wife, during 
the Life ot the ſaid Wife, it is not any Forfeiture, for the laſt Words (during the 
Life of the ſaid Wife) ſhall guide all the preceding Sentence, Ut res magis valeat quam 
pereat. Dubitatur, 1 Roll. Abr. 854. 3 Danv. 223. Cro. EI 131. S. C. adjudged by 
all except Gaudy, that it was a Forfeiture, and Hay ſaid he asked the Opinion of the 
Juſtices of his Houſe, and they held it clearly a Forfeiture. 1 Leon 125. adjudged, 
and the Opinion of the other Judges mentioned. Owen 64. S. C. adjudged. Godb. 
141. adjudged, becauſe the Habendum was abſolute, and the Uſe in another Clauſe; 
and the Law limits the Remainder of the Uſe to the Party who makes the Feoff- 
ment. Lane 38. S. C. cited. 1 Rell. Rep. 385. S. C. cited to be adjudged. Tenant 
for Life aliens to B. Habendum ſibi & heredibns ſuis, for the Life of Tenant for Life; 
this is no Forfeiture, for the Whole is but the Limitation of the Eſtate, Br. Forfei- 
tire 87. 

If Leſſee for Life levies a Fine to B. for the Life of the Leſſee, to the Uſe of B. 
tor his Life, it is not any Forfe ture, becauſe the Eſtate granted by the Fine is but 
for the Life of the Leſſee, and the Lim'tation of a greater Uſe cannot be any For- 
feiture. 1 Roll. Abr. 854. 3 Danv. 224. Cro. Fac. 200. 

If A. Leſſee for Lite, lcaſes to B. for the Life of B. if A. fo long lives, it is a 


Forfeiture, becauſe B. has an Eſtate for his own Life. 1 Roll. Abr. 854. 3 Danv. 
224. 2 Roll. Abr. 181. pl. J. 


A. deviſed his Lands to R. his youngeſt Son for ever, and after his Deceaſe, the 
. Remainder to his Heirs Male for ever, and died; the Son made a Leaſe to B. G. for 


three Lives, Adjudged, that if by this Deviſe the Son took only an Eſtate for Liſe, 
then his making a Leaſe for three Lives had been a Forfeiture of his Eſtate for Life ; 
but it was reſolved to be an Eſtate-tail in him, and ſo the Leaſe is good. 1 Bulſt. 
219 | | 

Husband ſeiſed of Land in Right of his Wife in Tail, and of the Reverſion of 
another's Life in his own Right, he and his Wife levy a Fine Come ceo, Ec. and after- 
wards the Wife dies without Iſſue; the Levying of this Fine is not any Forfeiture, for 
it is ſtronger, or at leaſt all one with Bredon's Caſe; for the Law conſtrues that each 


paſſed that which lawfully he might paſs. 1 Roll. Abr. 854. 3 Danv. 224. ob. 
273. .. 


lf there be Leſſee for Life, Remainder in Tail, Remainder in Fee to the right 
Heirs bf the Leflce, and the Lefſee makes a Feoffment in Fee, it is a Forfeiture of 
, A a . his 
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his Eſtate for Life. 42 E. 3. 18. 50 E. 3. 4 3 Danv. 224, 1 Roll. Abr. 851. 
2 Roll. Abr. 854. 

If Lefſ.e for Life makes a Leaſe for Years, and Leſſee for Years afterwards makes 
a Feoffment in Fee, and afterwards Leſſee for Life releaſes all his Right to the 
Feoffee, it is not any Forfeiture of the Eſtate for Life, ſo that he in Reverſion may 
enter for a Forfeiture, becauſe the Leſſee for Life has not done any Act to take the 
Reverſion out of him in Reverſion in Fee. 1 Roll. Abr. 855. 3 Danv. 224. 

If 4. be Tenant for Life, the Remainder to B. in Tail, the Remainder to C. in 
Tail, the Remainder to the right Heirs of A. in Fee, and A. makes a Feoffment in 
Fee to B. and his Wife, and afterwards B. dies without Iſſue, and his Wife enters, it 


is a Forfeiture to C. ſo that he may enter; for this Feoffment by the Entry of the 


Wife after her Husband's Death, is all one as if A. and B. had aliened to a Stranger, 
whereby the Remainder to C. would be deveſted. 41 E. 3. 21. 41 Af 2. adjudged, 
1 Co. 76. . 3 Danv. 224. 1 Roll. Abr. 855. 

IF Tenant for Life, Remainder for Life, Remainder in Tail, Remainder to the 
right Heirs of Tenant for Life in Remainder for Life, and afterwards the two Te- 
nants for Life join in a Feoffment in Fee by Deed, it is a Forfeiture of both Re. 
mainders for Life, ſo that he in Remainder in Tail may enter for a Forfeiture in the 
Life of him in Remainder for Life. Dy. 17 EL. 339, 44. per Cir. 1 Co. 76. b. 1 Rol. 
Abr. 855. 3 Dany. 224. 1 Aud. 45. pl. 116. N. Bendl. 222. pl. 253. Co. Lit. 251. b. 
302. ö. S. P. becauſe he in Remainder for Life is Particeps Criminis. 1 Lec, 262. 
8. P. 2 And. 66, Cro. El. 253. 

If there be Tenant for Life, Remainder for Life, Remainder in 'Tail, Remainder 
to the right Heirs of him in Remainder for Life, and he in Remainder for Life wi 
hath the Fee expectant levies a Fine Come ceo, c. to another, it is a Forfeiture of his 
Remainder for Life; ſo that after the Death of the Tenant for Life in Poſſeſſion, he 
in Remainder in 'Tail may enter for the Forfeiture, becauſe he is eſtopped by this 
Fine Come ceo, to ſay, but that he paſſed a Fee in Poſſeſſion, without any Fraction of 
Eſtates; for this is not like Bredou's Caſe, for there the Eſtate for Life and Remainder 
in Tail are immediate the one to the other, and no Fraction of the Eſtate paſſed ; but 
this Interpretation cannot be made in this Caſe to paſs only an Eſtate in Remainder 
for Life, and a Remainder in Fee expectant on an Eſtate-tail; and ſo a Fraction of 
Eſtates, and not an intire Eſtate in Poſſeſſion, according to the Purport of the Fine. 
Trin. 1653. Garret and Blizard, adjudged on a ſpecial Verdict. Intratur Hill. 24 Cir. 


B. R. Rot 383. This Caſe was adjudged after ſeveral Arguments at the Bar, and 


after it was argued at the Bench by the Court, and adjudged per totam Curiam præter 
Fermyn, who argued againſt the Judgment. 1 Roll. Abr. 855. 3 Danv. 225. Stilcs 
193, 194. S. C. adjudged. 5 

Leſſee for Life bargained and ſold the Lands to V R. and his Heirs; and after- 
wards he {ſuffered a Recovery to the Uſe of the Bargainor ; adjudged that this is a 
Forfeiture of the Eſtate for Life. Moor 271. 

And if Tenant for Life make a Bargain and Sale in Fee, and afterwards ſuffer 1 
common Recovery, tho' it be afterwards reverſed for Error, yet it is a Forfeiture ot 


the Eſtate for Life. Sid. 90. 


Thirdly, What Perſons may commit ſuch Forfeitures. 


F a Husband and Wife, Tenants for Life, make a Feoffment, it is a Forfeiture du- 

ring the Coverture. 45 E. 3. 21. b. 18 E. 3. 39. 1 Rll. Abr. $51. 3 Danv. 218 

So it ſhall be a Forfeiture during the Coverture where the Husband is ſeiſed in the 
Right of his Wife, and the Husband and Wife make a Feoffment. 1 Roll. Atr. 
851. 3 Danv. 218. Co. Lit. 326. a. 

So if Husband and Wife are Tenants for Life, and the Husband alone makes a 
Feoffment, it is a Forfeiture during the Coverture. 29 1 43. 43 Af. 17, 45. 
1 Roll. Abr. 851. 3 Danv.213. Fitz. Cui in vita 2. 6. Co. Lit. 326. a, For in Sub- 
ſtance this is a Feoffment of the Husband only. 

But in theſe Caſes it ſhall not be any Forfeiture againſt the Wife after the Death 
of the Husband. 45 E. 3. 21.b. 29 Af. 43. 43 Af. 17. 8 Co. 44. b. 1 Roll. Abr. 
851. 3 Dauv. 218. Co. Lit. 233. b. 2 Roll. Abr. 796. pl. 11. 

But if the Husband poſſeſſed of a Term in Right of his Wife forſeits the Term, it 


ſhall bind the Wife, becauſe he might diſpoſe of the Term at his Pleaſure. 7 H 4 
2 2. b. 
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5. Br. Forfeiture 69. S. C. 1 Danv. 103. C. 2. S. C. 9 H. 6. 52, Br. Forfeiture 
6. 12 1 Ab. 851, 852. 3 Damnv. 218. fl 


if Husband and Wife, Leſſees for Life, in the P.ight of the Wife accept a Fine 
come ceo, Ec. of a Stranger, it ſhall not be any Forfeiture againſt the Wife after 
the Death of the Husband, becauſe ſhe was not examined on that Fine. Dy. 3, 
4 Ma. 148, 89. 3 Danv. 218, 1 Roll. Abr. 852. 

If an Infant being a Leſſee for Life makes a Feoffment in Pee, and the Leſſor en- 
ters for the Forfeiture, as he may; this will not bar the Infant but that he may en- 
ter. Co. Lit. 44- 6. a 

If the Husband, after Iſſue, makes a Feoffment in Fee of the Wife's Land of Inhe- 
ritance, and the Wife dies, the Feoffee ſhall hold it during the Life of the Husband 
againſt the Heir of the Wife; for it was no Forfeiture, the Eſtate of the Husband 
being only a Tenancy by the Curteſy initiate, and not conſummate. Co. Lit. 30. 4. 


Fourth| y, By what Alienation, &c. ſuch Forfeiture may be. 


F Leſſce for Life (a) aliens in Fee, it is a Forfeiture. 40 E. 3. 5. Fitz. Iſſue 142. (a) By Feoff. 
8. C. 2 H. 4 20.b. 3 Danv. 32. 1 Roll. Abr. 854. _ cy wag 
So if he aliens for another's Life, it is a Forfeiture. 40 E. 3. 5. Etz. Iſſue. Cv. Conga, Go. 
Lit. 252. 4. S. P. 1 Roll. Abr. 854. 3 Danv. 222. Lit. 151. a. b. 

If Leſſee for Life of a Rent grants it in Fee, it is not a Forfeiture ; for nothing but | 
his own Eſtate paſſeth. 48 E. 3. 23. b. 3 Danv. 222. 1 Roll. Abr.8 54. Becauſe it 
being only a Thing which lies in Grant, it cannot be forfeited by any Grant or Deed, 

Co. Lit. 541. b. 2 Leon. 60. Otherwiſe if ſuch Grant be by Fine, tho' the Eſtate be 
not thereby deveſted. Co. Lit. 252. U. Styl. 192. 

So if Reverſioner for Life of Land grants it in Fee, it is not a Forfeiture. Lit. 
137. 48 E. 3. 23. b. 3 Dan. 222. 1 Roll. Abr. 854. 

If Leſſee for Life of an Advowſon aliens in Fee, it is not a Forfeiture, becauſe this 
Thing lies only in Grant, and the Eſtate determines by the Death of the Leſſee 
17 E. 3. 19. b. admitted. Contra 43 E. 3. 25. b. 18 E. 3. 16. 3 Danv. 223. 1 Roll. 

Abr. 854. | 

If Leſſee for Life of a Manor to which an Advowſon is appendant, aliens an Acre 
with the Advowſon in Fee, it is a Forfeiture of the Advowſon, for the Leſſor ma 
enter, and preſent to it after Entry into the Acre, if not before, 18 E. 3. 44. ad. 
mitted by Iſſue. 3 Danv. 223. 1 Roll. Abr. 854. 

So if he had aliened the whole Manor with the Advowſon, the Leſſor. might 
enter for a Forfeiture, and ſhould have the Advowſon. 19 U. 6. 33. b. 3 Dany. 223. 

1 Roll. Abr. $54. 

If Leſſor diſſeiſes his Leſſee for Life, and leaſes to another for Life, who leaſes to 
the firſt Leſſee for Life, it is not any Forfeiture, for nothing paſſed by his Leaſe, for 
the firſt Leſſee is remitted, and ſo the Livery void; and ſo the ſecond Leſſee hath a 
Reverſion for Life. 18 E. 3. 48. admitted. 3 Danv. 223. 1 Roll. Abr. 85 

If he in Remainder for Life enters and diſſciſes Tenant for Life, and makes a Feoff- 
ment in Fee; this is a Forfeiture of his Right of Remainder. C9. Lit. 255. b. 

If Tenant for Life or Years, the Reverſion or Remainder being in the King, makes 
a Feoffment in Fee; this is a Forfeiture, tho' the Reverſion or Remainder be not 
deveſted out of the King; and the Reaſon is in reſpect of the Solemnity of the Feoff- 
ment by Livery tending to the King's Diſinheriſon. Co. Lit. 252. b. So where there 
was Tenant for Life, Remainder for Life, Remainder to the King, and the firſt 
Tenant for Life made a Feoffment. 1 Co. 76. b. | 

If there be Tenant for Life, Remainder in Tail, Remainder in Tail, and Tenant 
for Life and he in the firſt Remainder in Tail join in a Fine; this is no Forfeiture, 
for the Law (which abhors Wrong) ſhall conſtrue this firſt to be the Grant ot him in 
Remainder in Tail, and after of the Tenant for Life. 1 Co. 76. 2 And. 66. pl. 48. 
Hob. 2771. and Vide Owen 130. T. Raym. 142, 147. 

If Leſſee for Life makes a Feoffment in Fee to Husband- and Wife in Reverſion In reſpeR of 
ſeiſed in Right of the Wife, it is a Forfeiture to the Wife. 39 E. 3. 29. b. per Thorpe ; = Perſon to 
and ſo the Wife remitted. Contra 39 pl. J. 3 Danv. 225. 1 Roll. Abr. 855. 1 EY 

If Husband and Wife, ſeiſed in Right of the Wife, for the Life of the Wife, leaſe 
by Indenture to him in Reverſion, who is within Age, for the Life of the Husband, 
it is a Forfeiture ; for the Acceptance of the Eſtate by the Infant ſhall not prejudice 
him. 29 Af. 64. Fitz. Af. 292. S. C. 3 Danv. 225. 1 Roll. Abr. 855. . 

; ut 


—_ 


Fozfeiture. Part J. 


Who in reſpect 


of the Eſtate 
may diſpenle 


*_ therewith. 


What AR 
ſhall be a Diſ- 
penſation of it. 


— 


But if Tenant for Life and he in Reverſion join in a Fine, and it is after reverſed 
ſor the Nonage of the Reverſioner, yet he ſhall not enter for the Forfeiture ; becauſe 
he joined in the Fine, and conſented to it. Cro. Eliz. 124. 2 Leon. 108. 

But where Tenant for Life aliens or makes a Feoffment to bim in Reverſion or 
Remainder, it amounts to a Surrender, and is no Forfeiture. Co. Lit. 252. a. 

If Tenant for Life enfeoffs him in Remainder for Life; this is a Surrender, and no 
Forfeiture. Co. Lit. 42. a. Poph. 84. S. P. 

If Tenant for Life leaſes to him in Reverſion or Remainder, in Tail or Fee, for 
Life of him in Reverſion or Remainder ; this is no Forfeiture, becauſe he in Rever- 
ſion, &9c. was Party, it cannot be a Surrender, becauſe his whole Eſtate was not 
given. Cs. Lit. 42. a. Sed vide 2 Roll. Abr. 497. pl. 6, & 8. 

IF Tenant for Lite leaſes for his own Life to the Leſſor, the Remainder to the 
Leſſor and a Stranger in Fee; this is a Surrender of one Mo.ety, and a Forfeiture as 
to the Remainder to the Stranger, the Limitation of the Fee working the Wrong, and 
when the Leſſor enters, he ſhall take Benefit of it. Co. Lit. 335. a. 

If there be Tenant for Life, Remainder in Tail, the Reverſion in Fee, and the 
Tenant for Life enfeoffs him in Reverſion in Fee; this is a Forfeiture of his Eſtate, 
and ſhall deveſt the Eſtate- Tail. 1 Co. 140. | 

If there be Tenant for Lite, Remainder in Tail to an Infant, and they levy a Fine, 
and it is after reverſed as to the Infant; yet he thall not enter for the Forfeiture, be— 
cauſe he joined in the Fine, and ſo aſſented to it. 2 Lebn. 108. Cro. Fliz. 124. 

Teſtator being ſeiſed in Tee, deviſed his Lands to his youngeſt Daughter in Tal, 
Remainder to his eldeſt Daughter in Tail, with divers Remainders over; Proviſo that 
if either of them willingly agreed to do any Act, whereby the Lands ſhould not come 
to them in Remainder, that then the Eſtate limited to them ſhould ceaſe, Cc. Ihe 
youngeſt Daughter married, and then ſhe and her Husband iuffered a Recovery to 
them and their Heirs. Adjudged, that this being incident to an Eſtate-tail, could not 
be barred by any Limitation or Condition, and therefore her ſuffering a Recovery, 
was no Forfeiture of her Eſtate. 10 Co. 35. 


Fifthly, In chat Caſes ſuch Forfeitures may be diſperſed with. 


F* ſeems Tenant in Tail in Remainder or Reverſion cannot diſpenſe with a Forfei- 


ture of the Leſſee by Alienation. 3 Danv. 226. 1 Roll. Abr. 855. 

If there be Tenant for Life, the Remainder in Tail, and he in Remainder releaſes 
in Fee to the Leſſee, and after he aliens in Fee, it ſeems that he in Remainder cannot 
enter for the Forfeiture againſt his Releaſe; yet after his Death his INue may 
enter for the Forfeiture, for now the Releaſe is void. 43 Af 45. adjudyed, 
3 Danv. 226, 855, 856. 

It Tenant for Life levies a Fine, by which he forfeits his Eſtate; yet if the Re— 
verſioner joins with him in the Declaration of the Uſes, this is a Diſpenſation with a 
Forfeiture. Sry. 464. per Glynn C. J. but Vide 3 Keb. 307. 

If Husband and Wite, ſeiſed in Right of the Wife, for the Life of the Wife, 
leaſe by Indenture to him in Reverſion for the Life of the Husband, it is not any 
Forfeiture, for he hath diſpenſed with it by the Acceptance of the Eſtate. 29 Af. 64. 
per Curiam; and the Reverſion is not diſcontinued. Fitz. A 292. S. C. 3 Dans. 
226. I Roll. Abr. 856. 


Sixthly, Il hat ſhall Fxcife ſuch Forfeitires. 


F Husband and Wife are ſeiſed for Life, the Remainder to B. their Son and Heir 
apparent in Tail, the Remainder to the right Heirs of B. and the Husband makes 
a Feoffinent in Fee to C. with general Warranty, and dies, and afrerwards the Wife 
enters, and ſhe and B. (neither of them, by any Thing appearing, having Knowledge 
of this Warranty deſcended on B. or of the Feoffinent) join in a Feoffment in Fee to 


D. it is a Forfeiture of the Wife's Eſtate for Life, ſo that & may enter immediately 


for this Forfeiture, for the Eſtates in Remainder in Tail and Fee limited to B. were 


bound by the Collateral Warranty, ſo that the Feoffment was made by the Leſſee and 
another who had nothing in the Reverſion; and although the Eſtate of B. was only 
bound by a Warranty which doth not deſtroy the Right; and altho' the Wife had 
not any Notice of it, yet foraſmuch as no Body is obliged to give Notice thereof, 
the Wife ought to take Notice of it at her Peril; and therefore inaſmuch as ſhe 
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joined with B. in a Conveyance which was voluntary, and did not grant her Eſtate 
by herſelf, the not having Notice of the Bar of the Eſtate of B. ſhall not excuſe the 
Forfeiture. 1 Roll. Abr. 856. Cro. Car. 391, 393. 3 Danv. 226, 22). 


Seventhly, Jhar At ſha purge ſuch Forfeitnres. 


F Leſſee for Life makes a Feoffment on Condition, and enters for it broke; yet 
I the Forfeiture by the Alienation remains, and the Leſſor may enter. 39 Af. 15. 


Fitz. Entry Congeable 47. 43 A 47. Co. Lit. 202. b. and Vide 1 And. 352. 3 Danv. 
227, 1 Roll. Abr. 856. 


If Tenant for Life aliens on Condition, that if he himſelf pays 10 J. to the Alie- 
nee, that he may re-enter; and if not, that he ſhall have a Fee; and at the Day 
he pays the 104. and re-enters, yet he in Reverſion may enter for the Forfeiture, 
becauſe by the Alienation the Reverſion was once dilcontinued. 43 E. 3. Entry 
Congeable 30. 1 Roll. Abr. 856. 3 Danv. 227. 

It a Gift be to two, and to the Heirs of the Body of one by her Husband begot- 
ten, and ſhe who hath but for Life aliens her Part in Fee; and the other enters for a 
Forſeiture, and afterwards the Husband dies without Iſſue, whereby her Eſtate is de- 
termined as to that Moiety (admitting it to be Law) Quezre, whether ſhe be not Te- 
nant apres Paſſibilitie of that Moiety; yet it ſhall not deveſt the Title executed by 
the Entry for the Forfeiture. 45 A. 7. 3 Danv. 227. 1 Roll. Abr. 227. 

If A. being Tenant for Life, leaſes to B. for his Life, and B. dies, and A. re- en- 
ters, yet the Forfeiture remaineth. Co. Lit. 252. a. 

A Deviſe by the Wife of Lands to her Executors to pay 500 J. out of them to her 
Son : Provided that if his Father did not give a ſufficient Releaſe to the Executors of 
all the Goods and Chattels remaining in fuch a Houſe, then the Deviſe of this 500 /. 
ſhould be void, and it ſhould go to the Executors; the Teſtatrix died, a Releaſe was 
tendred to the Father, who refuſed to execute it; then the Son exhibited a Bill 
againſt the Father and the Executors for the 500 J. and to compel the Father to re- 
leaſe. Decreed that the Money be paid to the Son, tho' the Executors in their An— 
ſwer inſiſted to have it as forfeited to them, upon the Refuſal of the Father to exe- 
cute the Releaſe: And the Lord Chancellor ſaid it was a ſtarding Rule in Equity, 
That a Forfeiture ſhould not bind where the Thing might be done afterwards, or a Compen- 


ſation made for it, unleſs where there is a Deviſe over to another Perſon upon the Forfet- 
ture of the firſt. 2 Vent. 352. 


Eighthly, Of Entry for a Forfeiture. 


F Leſſee for Life aliens for Life, the Remainder over, and Remainder enters af- On whom 

ter the Death of the Leſſee, the firſt Leſſor may enter on him for the Forfeiture ; made. 
for by Agreement to the Remainder he agreed to the whole, and ſo a Party. 

50 E. 3. 21. h. (Fitz. Entry Congeable 36. Br. Entry Congeable 1.) 43 A 1), 45. 
1 Roll. Abr. 857. 

The Leſſor may enter on the Alienee of his Leſſee, or any who is Party to the 
r g 50 E. 3. 21. . (Br. Entry Congeable 11.) 43 A 24. 25 K 11. 1 Roll. 

br. 857. 8 | 

So he may enter on the Alienee of the Alienee, or any that hath the Land, altho' 
he be not Farty to the Forfeiture. Contra 50 E. 3. 22. (Br. Entry Comgeable 17.) Du- 
bitatur 25 Aſſ. 11. 1 Roll Abr. 857. 

If Leſſee for Life gives in Tail, the Remainder in Fee to another, and after- 
wards he in Remainder dies, and afterwards the Donee dies without Iſſue, the 
Leſſor may enter on the Heir of him in Remainder ; for by his Entry he agrees 
to the Diſinheritance made by the Alienation. Contra 43 Af. 17. per Finchden. 
1 Roll. Abr. 857. 

If Tenant for Life gives it in Tail, and the Donee dies, the Leſſor may enter on 
the Donee for the Forfeiture. Contra 43 Aſſ. 45. per Finchden. 1 Roll. Ar. 851. 

Feoffment in Fee, upon Condition that the Feoffees ſhould re-grant the Lands to 
the Feoffor and his Wife in Tail, Remainder to his own right Heirs, which was done 
accordingly ; the Husband and Wife had Ifſue a Son, and then the Husband died; 
the Son, who was the Iſſue in Tail, levied a Fine in the Life-time of his Mother, «who 
was Tenant in Tail, and this was to Sir G. B. and his Heirs; the Mother afterwards 
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made a Leaſe for three Lives, without reſerving any Rent, and therefore not war. 
ranted by the Stat. 32 H. 8. Adjudged, that this Leaſe for three Lives was a Dif. 
continuance, and within the Stat. 11 H. 7. and ſo a Forfeiture of her Eſtate; and that 
Sir G. B. the Conuſee might enter for the Forfeiture, becauſe the Eſtate-tail was 
barred by the Fine levied by the Iſſue in Tail, and the Remainder in Fee paſſed by it 
to the Conuſee ; ſo as he had the Remainder in him at that very Time when the Dif. 
continuance was made by the Tenant in Tail, in making a Leaſe for Lives not war. 
ranted by the Statute, becauſe no Rent was reſerved, and then he is within the very 
Words and Intent of the Statute to enter for a Forfeiture. 3 Co. 50. Cro. El. 513, 
Moor 455. & vide Dy. 148. - 

If Leſſee for Life aliens in Fee and dies, he in Remainder or Reverſion may enter 
after the Death of the Leſſce. Contra 18 E. 3. 35. 17 Af, 27. Curia. 1 Roll. 
Abr. 857. 

If -\ £0 for Life of an Advowſon in Groſs levies a Fine Come ceo, c. of it, and 
before any Claim made by him in Reverſion, the Church becomes void ; afterwards 
he in Reverſion ſhall not have Advantage of the Forfeiture as to the preſent Preſen- 
tation, becauſe before Election made by him in Reverſion, the Eſtate of the Leſſee 
was not defeated nor deſtroyed, which Election ought to be by Claim; and then it 
was a Chattel veſted in the Leſſee before the Election made by him in Reverſion, 
which cannot be defeated afterwards by the Preſentation of him in Reverſion. 1 Roll. 
Abr. 857. 1 Fon. 389, 391. 2 Roll. Abr. 352. 

If A. being Tenant for Life, leaſes to B. for his Life, and B. dies, and A. re- 
enters; yet the Forfeiture remains, and the firſt Leſſor may enter. Co. Lit. 252. a. 

If Tenant for Life ſuffers a common Recovery, and Execution is thereupon had, 
yet he in Remainder may enter ; for being a Forfeiture, the ſuing Execution will not 
prevent him, tho” it appeared the Recovery was ſuffered before the Statute of 14 Eliz. 
I Cy. 14, 15. 2 Leon. 60, Sc. 4 Leon. 123, Sc. Moor 271. pl. 423. S. C. in which 
it was adjudged a Forfeiture, but nothing ſaid as zo the Entry after Execution upon 
the Recovery. 1 And. 227. pl. 243. But a Writ of Error was after brought, and the 
Parties agreed, tho' the Chief Juſtice of B. R. was of Opinion the Judgment was 
good; but the Reporter ſeems to be of another Opinion. 

If Tenant for Life bargains and ſells in Fee, and then ſuffers a Recovery, in which 
he comes in as Vouchee, and after reverſes this Recovery; yet this is a Forfeiture. 
1 Hd. 90. But there is a Nota by the Reporter, that Sir R. T. (who was in Remainder) 
entred before the Recovery was reverſed. 


Ninthly, Pat Perſon ſhall take Advantaze of a Forfeiture. 


FF Enant for Life made a Leaſe for Years, and afterwards granted the Lands to 7. . 

Habendum after the Determination of the Leaſe for Years to him during the Life 
of the Leſſor; afterwards the Leſſee for Years was turned out, and the Tenant for Life 
was diſſeiſed of his Freehold, and being ſo difſeiſed levied a Fine, c. to the Diſſeiſor, 
and thereupon he in Reverſion in Fee entered for a Forfeiture ; it was inſiſted that this 
was no Forfeiture, becauſe at the Time of the Fine levied the Cogniſor had nothing in 
the Land, and by Conſequence he who had nothing could not forfeit : But adjudged, 


that it was a Forfeiture, for every particular Tenant ought to maintain his own Eſtate, 


and in doing that he maintains the Eſtate of him in Reverſion, out of which the par- 
ticular Eſtate is drawn; and for that Reaſon he ought not to do any Act by which 
he in Reverſion may receive any Prejudice: Now by levying this Fine, the Tenant 
for Life did not maintain but deſtroy his own Eſtate; and therefore he in Reverſion 
may take Advantage of it, and enter upon the Diſſeiſor, who was the Cogniſee, and 
had the Land by Tort during the Life of the Tenant for Life. 2 And. 29. 

If there be Leſſee for Life, Remainder in Tail, Remainder in Fee to the Leſſee, 
and the Leſſee enfeoffs the firſt Remainder, if he afterwards dies without Iſſue, 
the ſecond Remainder may enter for a Forfeiture; for the Feoffment deveſted his 
Eſtate, and the other could not diſpenſe with the Forfeiture as to him. 41 Aſſ. 2 
Contra 41 E. 3. 21. in Fitz. Congeable 25, 34 Bro. Entry Congeable, the Remainder 
in Tail, and his Wife being enfeoffed, who ſurvived her Husband. 1 Roll. Abr. $5” 

If there be Tenant for Life, Remainder in Tail, Reverſion in Fee, and the Leſſee 
enfeoffs the Reverſioner, Remainder in Tail may enter for a Forfeiture. 1 Co. 145. 


1 Roll. Abr. 857. 
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If Leſſee for Life, Remainder in Tail, Remainder to the right Heirs of the Leſſee, 
makes a Feoffment, Remainder in Tail may enter. 42 E. 3.18. 50 E. 3.3. 6. 
45 Af 7- 1 Roll. Abr. 857. : : 1 
If there be Tenant for Life, the Remainder in Tail, and he in Remainder releaſes 
in Pee to the Leſſee, and afterwards the Leſſee aliens in Fee, and afterwards he in 
Remainder dies, his Iſſue may enter for a Forfeiture, for his Eſtate was not amended 
by the Releaſe, (and altho' his Father could nor take Advantage of it for his Releaſe, 
yet he is now gone). 43 , 45. 1 Roll. Abr. 851, 858. 

If Leſſee for Life aliens, he in Remainder in Fee may enter. 17 A 27. 18 F.3. 
25. 1 Roll. Afr. 858. : | 
If there be Leſſee for Life, the Remainder in Tail, and the Leſſee aliens, the Re- 
mainder may enter for it. 2 H. 4. 20. b. 43 Af. 45. 45 Af. 7. 1 Roll. Abr. 858. 

The ſame Law of a Reverſion in Tail. 3 H. 4. 10. 1 Roll. Abr. 8 58. 

If there be Tenant for Life, Remainder for Life, Remainder in Fee, and the Leſ- 
ſee aliens in Fee, the Remainder for Life may enter for the Forfeiture. 50 E. 3. 4. 
1 Roll. Abr. 858. : 

And in that Caſe, if the Remainder for Life does not enter, the Remainder in 
Fee may enter to the Uſe of Remainder for Life, to defeat the Alienation. 50 E. 3. 4. 
1 Roll. Alr. 858. 85 

If there be 'Fenant for Life, Remainder in Tail, the Remainder in Fee, and Te- 
nant for Life makes a Feoffment, and afterwards he in Remainder in Tail dies, his 
Iſſue may enter for the Forfeiture. 43 Af. 45. 1 Roll. Abr. 858. 

So if after the Alienation he in Remainder in Tail dies without Iſſue, he in Re- 
mainder in Fee may enter for the Forfeiture, for his Remainder was deveſted by the 
Alienation. 43 Af. 45. 1 Roll. Abr. 858. 

So if there be Tenant for Years, Remainder for Life, Remainder in Fee, and Te- 


nant for Years aliens in Fee, and then Tenant for Life in Remainder dies, he in Re- 


mainder in Fee may enter. Moor 8. pl. 64. 

If a Gift be to two, and to the Heirs of one, if he who hath but for Life aliens in 
Fee, the other who hath the Fee may enter for the Forfeiture. 45 A. 7. 1 Roll. 
Abr. $58. 

If > Lord of a Copyholder for Life leaſes for Years, to commence at the End, 
Forfeiture or Surrender of the Tenant for Life, and afterwards the Tenant for Life 
commits a Forfeiture by making a Feoffment, if the Lord will not enter for the For- 
feiture, yet the Leſſee for Years may. 1 Roll. Abr. 858. 

If a Gift be to a Feme Covert and F. & and to the Heirs of the Body of the 
Feme by her Husband begotten, and afterwards the Husband dies without Iſſue, 
and afterwards F. S. aliens his Part in Fee, the Wife ſhall not enter into it for a 
Forfeiture ; for by the Death of her Husband without Iſſue, ſhe ought to be Tenant 
apres Poſſibilitie of the Remainder ; but becauſe ſhe was ſeiſed of it per mie & per 
tout for her Life before, that Eſtate vanithed, and ſhe had not any Eſtate in Re- 
mainder at the Time of the Forfeiture. 45 Af. 7. 1 Roll. Abr. 858. 

If Leſſee for Life aliens in Fee, and afterwards he in Reverſion dies, his Heir may 
enter for this Forfeiture. 27 Af. 32. 41 E. 3. 21. b. (Br. Entry Congeable 8. Fitz. 
Entry Congeable 34.) $0 E. 3. 21. (Etz. Entry Congeable 36. Br. Entry Congeable 17. 
Br. Donne 7.) 1 Roll. Abr. 858. 

If Tenant for Life, being diſſeiſed, levies a Fine to the Diſſeiſor, or to a Stranger, 
he in Reverſion or Remainder (tho' he had but a Right at the Time of the Forfeiture) 
may prefently enter upon the Diſſeiſor. Co. Lit. 252. 4. 2 Co. 55. 2 And. 29. pl. 19. 
Moor 423. pl. 591. Cro. EI. 460, 586. | 

Tenant for Life in Remainder may enter for the Forfeiture of the firſt Tenant for 
Life, or if he makes continual Claim, tho' the Alience dies ſeiſed, he may enter; 
and if he dies before, then he in Remainder in Fee may enter in Reſpect of the Pri- 
vity of Eſtate. Co. Lit. 252. a. 2 Leon. 61. 
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(C) Ny Alienation in Mortmain. ; 
Mortmain. AN DS, esc. may be forfeited by Alienation in Mortmain. There have been 
rr various Opinions concerning the Derivation of the Word Mortmain. Some have 
3 * ſaid that it is called Mortmain Manns mortua, quia poſſeſſio eorum eft immortalis, manys 
Word. pro poſſeſſione, & mortua immortali, and the rather becauſe Eccleſiaſtical Perſons are re. 


ſtrained by the Laws and Statutes of the Realm from aliening ; others ſay it is called 
Manns mortua per Antiphraſin, becauſe Bodies Folitick and Corporate never die; others 
- ſay that it is called Mortmain by Reſemblance to the holding of a Man's Hand who 
is ready to die, for that he them holdeth he letteth not go till he be dead. But Lord 
Coke (C. Lit. 2. b.) ſays, that theſe and ſuch others are framed out of Wit and In- 
vention; but the true Cauſe of the Name, and the Meaning thereof, was taken from 
the Effects, as it is expreſſed in the Statute (de Religiofis, 7 H. 1.) itſelf, Per gucd 
gue ſervitia ex hbujuſmod: feodis dehentur, & que ad deſenſionem regni ab initio pro- 
diſa fuerunt, indebite ſubtrabuntur & capitales domiui eſchaetas ſuas amittunt, ſo as the 
Lands were ſaid to come to Dead-Hands as to the Lords, becauſe by Alienation in 
Mortmain they wholly loſt their Eſcheats, and in Effect their Knights. Services for the + 


Defence of the Realm, Wards, Marriages, Reliefs, and the like; and therefore vas 
called a Dead- Hand, for a Dead-Hand yields no Service. ; 
What is a An Appropriation of an Advowlon is a Mortmain, or a Grant of an Advowſon in ; 
Mortmain. Pee to a Sole or Aggregate Corporation, and a Rent extinct by a Releaſe to a Corpo- j 
ration. | 


But the Grant of an Annuity cannot be a Mortmain, becauſe it charges the Per. 

ſon only; nor an Appropriation of Tithes, becauſe they are Things merely Spiritual; 1 

the Cognizance whereof regularly belongs to the Eceleſiaſtical Court. vd Ii}, | 

B. 2. c. 4. E N. B. 223. 1 Inft. 2. b. 304. a. b. 5 Co. 56. 7 Co. 26. 9 Co. 96. 11 

2 Inſt. 361, 640. MKitch. 280. | 

The Statutes The Foundation of all the Statutes of Mortmain was Magna Charta, (9 H. 3.) chap. | + 
of Mortmain, 26 For, by that Charter, it ſhall not be lawful to give Lands to any Religious s | 
Houſe, and to take the ſame again to hold of the ſame Houſe, Ec. upon Pain that $4 
] 


and their Ex- 

1 In the Gift ſhall be void, and that the Land thall accrue to the Lord of the Fee. 

g have been This Chapter of Magna Charta, by Stat. de Religioſis, ( E. 1.) is expounded to ex- ; 

+4 made out of tend to a Gift of Lands to a Religious Houſe, tho' they gave them not back again to : 

} them. hold of the ſame Houſe, but kept the Lands fo given unto themſelves in their own S 
1 Hands; and in that Caſe the Land ſhould incur to the Lord of the Fee. 2 Juſt. 75. ( 

1 L But Eccleſiaſtical Perſons found many Ways to creep out of this Statute ; Religious C 
H Men, as Abbots, Priors, and other Eccleſiaſtical Perſons Regular, by purchaſirg t 
"1 Lands holden of themſelves, or by taking Leaſes for a long Term of Years, Cc. And 0 
i Biſhops, Parſons, and other Ecclefiaſtical Perſons Secular, thought that they were out 0 

I of this Statute. 2 Inſt. 75. b 
A But the ſaid Stat. 7 E. 1. was intended to provide againſt theſe Devices, and enatec, WWF © 

5 That no Perſon Religious or other whatſoever (i. e. other whatſoever of like Quality 

4 of being a Body Politick, Eccleſiaſtical or Lay, Sole or Aggregate) ſhall buy or :!! an 

4 any Lands or Tenements, or under the Colour of Gift or Teaſe, (and to prevent all n 

6. other Inventions.and Evaſions added to this Effect) or by Reaſon of any other Title * 

i whatſoever, receive the ſame, or by any other Craft or Engine ſhall preſume to ap- 

U propriate to himſelf, whereby ſuch Lands may in any wile come into Mortmain, a 

„ under Pain of Forfeiture of the fame. And within the Year after the Alienation, the 

next Lord of the Fee may enter; and if he do not, then the next immediate Lord 50 

1 from Time to Time to have half a Year; and for Default of all the meſne Lords, th? L 

1 King ſhall have the Lands ſo alienated for ever, and ſhall infeoff others by certan . tt 
F Services, c. th 
oy This Statute is to be underſtood of ſuch Inheritances as may be helden; but if ſuci | In 

4 Inheritances as are not holden, as Rent-Charges, Commons, Advowſons, Sc. the 2 H 

King ſhall have them preſently by a favourable Interpretation of the Statute. Her, ot 

2 Inft. B. 2. c. 4. ; 

N Lord Coke ſays, (2 Inft. 75.) a Man would have thought that this Statute of 7 F. 1. | an 
i} would have prevented all new Deviſes ; but the Eccleſiaſticks alſo found out an Evaſicr 3 
4 out of this Statute, becauſe it extended only to Gifts, Alienations and Conveyanc*3 Su 

made between them and others, Arte vel ingenio, Se. and therefore they gave over 1 


1 them; 
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them ; and they pretending a Title to the Land (which they meant to get) brought 
a Precipe quod reddat agiinſt the Tenant of the Land; and he by Conſent and Collu- 
Gon was to make Default, and thereupon they recovered the Land, and entered by 
Judgment of Law, Et ſic fieret frans ſtatuto. And Lord Coke (2 Infs. p. 429.) ſays, 
that tho* ſuch Recovery by Default was by Conſent and Colluſion, yet the Juſtices 
held, that theſe Religious and Eccleſiaſtical Perſons came not to the Land per titulum 
Aoni, vel alienationis; nor was within the general Words of the Statute of 7 E. 1. aut 
alio quovis modo, arte, vel ingenio ſibi appropriare preſumat ; For that Recoveries being 
roſecuted in Courſe of Law, were by Law preſumed to be juſt and lawful, it was 
holden by the Juſtices, that they were not within the former Statute ; and yet theſe 
Recoveries were done in fraudem Legis, for Remedy whereof the Stat. of Heſtm. 2. 
or 13 Ed. 1. cb. 32. was made, whereby it is enacted, That it thall be inquired by the 
Country, whether or no the Demandant had a juſt Title to the Land; and if ſo, 
then he ſhall recover Seiſin; but if otherwiſe, the Lord of the Fee ſhall enter, Ec, 

All Actions brought for any Lands or Tenements wherein a Freehold Inheritance, or 
a long Term is recovered, are within this Statute ; as Præcipe quod reddat, Quare im- 
pedit, Droit de gard, Fjectione firme, Qlare ejecit infra terminum, Warrantia Chartæ, 
Convennit to levy a Fine, Execution per Elegit, Statut:-Merchant or Statute-Staple, 
Oc. 2 Iuſt. 429. 

Recoveries by Default are within this Statute, if they are had by Colluſion. 
2 Inſt. 429. 

Norvicſtanding all theſe Statutes, Eccleſiaſtical Perſons (not being able to get 
Lands by Purchaſe, Gift, Leaſe or Recovery) cauſed the Lands to be conveyed by 
Feoffment, or in other Manner, to divers Perſons and their Heirs, to the Uſe of them 
and their Succeſſors, by Reaſon whereof they took the Profits. 2 Juſt. 75. 

But this was barred by Stat. 15 Rich. 2. c. 5. whereby it is deemed within the Com- 
paſs of 7 Ed. 1. De Religioſis, to convert any Land into a Church- yard without Li- 
cence of the chief Lords, tho' done by the Sufferance and Aſſent of the Tenants. 
And no Feoffment, E9c. of Lands and Tenements, Advowſons or other Poſſeſſions, to 
the Uſe of any Spiritual Perſon, and whereof ſuch Spiritual Perſons take the Profits, 
ſhall hereafter be made without Licence of the King and of the Lords, Ec. upon Pain 
of Forfeiture, Sc. The ſame Law ſhall likewiſe be of Lands, Advowſons, and other 
Poſſeſſions purchaſed by Guilds, Fraternities and Corporations, or to their Uſe. 

And by Star. 23 H.8. c. 10 Feoffments, Fines, Recoveries, Deviſes, Cc. of Lands, 
Tenements and Hereditaments, in Truſt to the Uſe of Pariſh Churches, Chapels, 
Church-wardens, Guilds, Companies, Ec. erected and made of Devotion, or by 
common Aſſent of the People, without any Corporation, or to the Uſes and Intents 
to have perpetual Obits, or a continual Service of a Prieſt for ever, or for threeſcore 
or fourſcore Years, or to ſuch like Uſes or Intents, to the Prejudice of the King, and 
to other Lords and Subjects, as in Caſe where Lands are aliened in Mortmain, ſhall 
be utterly void. Provided that ſuch Uſes and Intents may be made and declared to 
continue twenty Years from the Time of limiting them, and no longer. 

This Act ſhall not prejudice Corporations, where there is a Cuſtom to deviſe Lands 
in Mortmain ; as in London, a Freeman that is Reſident there, and pays Scot and Lot, 
may deviſe all his Leaſes and Lands in that City, or Part thereof, in Mortmain, 
without Licence. Hood's Inft. B. 2. c. 4. Dr. & Stud. Dial. 1. c. 10. 1 Roll Abr. 556. 

See Stat. 14 Car. 2. c. 9. concerning the Preſident and Governors for the Poor in London 
and Weſtminſter. 

The faid Statute of 23 H. 8. c. 10. extends only to ſuperſtitious Uſes, and therefore 
notwithſtanding that or any of the aforeſaid Statutes, any Man at this Day may give 
Lands, Tenements or Hereditaments to any Perſon or Perſons, and their Heirs, for 
the Finding of a Preacher, Maintenance of a School, Relief of maimed Soldiers, and 
the Poor, Reparation of Churches, Highways, Bridges, Cauſeways, diſcharging poor 
Inhabitants of a Town of common Charges, for making a Stock for poor Labourers in 
Husbandry and poor Apprentices, and for the Marriage of poor Virgins, or for any 
other charitable Uſes. 

And it is good Policy upon every ſuch Eſtate to reſerve a ſmall Rent to the Feoffor 
and his Heirs; for then the Feoffees ſhall be ſeiſed to their own Ule, and not to the 
Uſe of the Feoffor: Or it may be proper to expreſs ſome Conſideration of a ſma!l 


Sum; and then the 23 H. 8. cannot by any Pretence make void the fame. 1 Cy, 26. 
II Co. 70, 71. 
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By Stat. 1 Car. 2. c. 3. Owners of Impropriations, Tithes, Cc. may annex the 
ſame to the Parſonage or Vicarage where they lie, or ſettle them in Truſt for the 
Curates, where the Parſonage is impropriate and no Vicarage endowed, without any 
Licence of Mortmain. And if the ſettled Maintenance of any Benefice with Cure 
ſhall not amount to 100 J. per Arn. clear, the Incumbent may purchaſe to him and his 
Succeſſors Lands, Sc. without Licence in Mortmain. 

By Stat. ) & 8 V 3. c. 37. The King may licence any Perſon or Bodies Politick to 
alien in Mortmain, or to purchaſe or take in Mortmain (in Perpetuity or otherwiſe) | | 

; 


. 


any Lands, Tenements or Hereditaments whatſoever, of whomſoever the ſame are 
holden ; and ſuch Lands, Ec. ſo aliened, or purchaſed and licenſed, ſhall not be ſub. 


je to any Forfeiture by Reaſon of ſuch Alienation or Purchaſe. 
By Stat. 2 Ann. c. 11. Any Perſon may veſt Lands, Oc. in the Corporation for the 


Bounty of Queen Aune, by Deed inrolled, according to the Statute of 27 H. 8. c. 10, 
or by Will, for Augmentation of Churches, which have not a competent Proviſion. 
The ſaid Corporation alſo may take and purchaſe for the ſaid Purpoſes without Li. 


cence or Writ Ad quod damnum. 


(D) By Non-performance of a Condition. 
ANDS, Sc. may be forfeited or loſt by the Non-performance of a Condition, 


whether it be expre/s'd or implied by Law. 4 
For the Nature of Conditions and Rules, &c. concerning them, ſee Chap. 4. poſt, f 
(E) By Waſte. ] 
Waſte, what. T ANDS, Sc. may be forfeited by Waſte. | 
Waſte (Vaſtum dicitur a Vaſtando, to Waſte) is a Spoil or Deſtruction in Houſes, 
Gardens or Orchards, Dove-houſes, Parks, Warrens, Fiſh-ponds, Trees, Woods, | 
Lands, c. to the Prejudice of the Heir, or of him in Remainder or Reverſion. G. 
a Lit. 52. b. 53. a. 
Search if The Leſſor may enter at ſeaſonable Times, to ſee whether any Waſte is com- 
Waſte com- mitted ; and if the Leſſee hinders his entring, the Leſſor may bring an Action on the 
2 Caſe. 2 Cro. 478. | 
Kinds of There are two Kinds of Waſte, voluntary or actual, and permiſſive. 
Waſte. 1. Voluntary, by Commiſſion, that is, By cutting down Timber-Trees, proſtrating 
Voluntary & Houſes, or the like; and the ſame Word has the Statute of Glouc. c. 5. Que aver fait 
and permiſ- I aſte, and yet is underſtood as well of paſſive as active Waſte ; for he who ſuffers a 
five. Houſe to decay, which he ought to repair, does the Waſte : And therefore if a Man 
Actire and makes a Leaſe for Years by Indenture of a Houſe and Lands, upon Condition that if it 
paſlive. happen that the Leſſee commits Waſte, that the Leſſor ſhall re-enter; in this Caſe if 
the Leſſee ſuffers the Houſe to be waſted, the Leſſor ſhall re-enter. 2. Permiſſive, 
1. e. By Omiſſion, or not doing, as in not Repairing. 2 Inſt. 145. Both are equally 
injurious to him that has the Inheritance. 
Waſte in Waſte may be committed in Horſes, by pulling or proſtrating them down, or by 
Houſes. ſuffering them to be uncovered, whereby the Spars or Rafters, Planchers or other 
Tn polliog Timber of the Houſe becomes rotten. But if the Houſe be uncovered when the Te- 
them down, nant comes in, it is no Waſte in the Tenant to ſuffer the Houſe to fall down. Cv. 
Kc. Li. $3. a. 


Vet in ſuch Caſe the Leſſor ſhall have the Timber, and ſo he ſhall if a Houſe be 


pulled down or blowed down by Tempeſt. 11 Co. 81, 5. 
Though a Houſe be ruinous at the Tenant's coming in, yet if he pulls it down, it 


is Waſte, unleſs he builds it up again. Co. Lit. 53. a. 

If Glaſs Windows (tho? glazed by the Tenant himſelf) be broken down or carried 
away, it is Waſte; for it is Part of the Houſe. Co. Lit. 53. a. 10 Co. 63, 64 

The ſame is of new Chimney-pieces ; tho? in ſome Places they pretend a Cuſtom 
to take them down within the Term, if they ſet up the old Chimney-pieces. 

And fo it is of Wainſcot faſtened by Nails, Screws or Irons put thro' Poſts ot 


we” 
3 
4 
7 
. 
of 


Walls, Benches, Doors, Furnaces, Ec. fix'd to the Houſe, either by him in Re- 
mainder or Reverſion, or by the Tenant himſelf, Co. Lit. 53. a. 4 Co. 64. 
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If Wainſcot, Benches, Furnaces, Oc. are not fix'd, they may be taken away at any 
Time. And a fix'd Furnace may be taken away at any Time within the Term, if it 
is not fixed to the Walls or Poſts of the Houſe. 


If one pulls down a Malt-Mill, and builds a Corn-Mill, it is Waſte, tho' the Corn- 
Mill is of greater Value. 


If the Tenant builds a new Houſe, it is Waſte, (1 Roll. Abr. 507. contra) and then 
if he ſuffers that to be waſted, it is a new Waſte. Co. Lit. 53. a. 

If the Houſe falls down by Tempeſt, or is burnt by Lightning, or thrown down by 
Enemies, Sc. without the Fault of the Tenant, he ſhall not be charged with Waſte, 
(Plowd. 29. 1 Cy. 98. Co. Lit. 283.) unleſs he bound himſelf by Covenant that he 
would leave it in as good a Condition as he found it. Dr. & Stud. Dial 2. c. 4. 
1 Roll. Abr. 939. 

But in this Caſe, or where the Houſe was ruinous at his coming in, and falls down, 
the Tenant may build the ſame again with ſuch Materials as remain, and with other 
Timber which he may take growing on the Premiſſes. Co. Lit. 53. a. 


Yet he muſt not make the Houſe leſſer or larger than it was before, or ſell the 


Trees, and with the Money build it up, for the Sale is Waſte. Jbid. 
If the Houſe is uncovered by Tempeſt, the Tenant muſt repair it in convenient 
Time. Co. Lit. 53. 4. 


And tho' there be no Timber growing upon the Ground, yet the Tenant, at his 
Peril, muſt keep the Houſe from waſting. Co. Lit. 53. a. 

A Leſſor has no Remedy againſt a Tenant at Will for permiſſive Waſte; but a 
Tenant for Years is of Courſe bound to ſuſtain or repair the Houſe. Lit. 5. 71. Co. 
Lit. 57. 4. 


If one ſuffers the Houſes to be waſted, and then fells Timber to repair them, this 
is double Waſte. Co. Lit. 53. b. 

But in many Caſes a Tenant for Life or Years may fell Timber to repair, tho' he 
is not forced to it; as if a Houſe is ruinous at the Time of the Leaſe made, he is not 
hound to repair it; but if he cuts down Timber, and doth repair it, he may juſtify it; 
for the Law doth favour the Maintenance of Houſes for the Habitation of Mankind. 
And therefore if two or more Jointenants or Tenants in Common be of a Houſe of 
Habitation, and one will not repair the Houſe, the other ſhall have a Writ De repa- 
ratione ſacienda. And the Writ ſays, Ad ſuſtentationem ejnſdem domus teneantur. 

So it is if the Leſſor covenants to repair the Houſe, the Leſſee (if the Leſſor does 
not do it) may with Timber growing on the Ground repair it, tho' he cannot be 
compelled to it. Ibid. 

A Tenant may dig for Gravel or Clay (tho* no Pit was open at the Time of the 
Leaſe) for Reparation of the Houſe, by the ſame Reaſon that he may cut down 
Timber to repair it. Co. Lit. 53. b. 


If the Houſe is burnt by Negligence or Miſchief, it is Waſte. Vid. See Stat. 
6 Ann. c. 31. | 


If the Tenant cuts down or deſtroys any Fruit-Trees growing in the Garden or Waſte in 


Orchard, it is Waſte; but if ſuch Trees grow upon any Part of the Ground out of 
the Garden or Orchard, it is no Waſte. Co. Lit. 53. 


Gardens and 
Orchards. 


If the Tenant of a Dove-houſe, Park, Warren, Vivary or Fiſh-pond, c. does Waſte in 
take ſo many Pigeons, Ec. as that ſuch ſufficient Store is not leſt as he found there Dove-houſes, 


when he firſt entered, it is Waſte. Co. Lit. 53. a 2 Inft. 304. 


6 to ſuffer the Park-pales to decay, whereby the Deer are loſt or diſperſed, it is 
aſte. 


Parks, &c. 


Waſte in Land. If a Tenant converts Arable Land into Wood, or Wood into Waſte in 


Arable Land, or Meadow into Arable, or Arable into Meadow, or Paſture into Arable, 4 


it is Waſte; for it not only changes the Courſe of the Husbandry, but the Proof of 
the Landlord's Evidence of his Eſtate. Co. Lit. 53. 6. 


If ancient Meadow Ground beyond the Memory of Man, or Brook Meadow, is 
plowed up, it is Waſte. 2 Roll. Abr. $14. 


But if Meadow Ground hath been at any Time Arable, or ſometimes Meadow and 


ſometimes Paſture, it is no Waſte to plough it up. 1544. 


Therefore ſuch Meadow muſt be defended from being ploughed up by Covenant, 


(viz.) to pay ſo much an Acre (as five Pounds an Acre, Ec.) if the Tenant doth 
plough it up. 2 Roll. Abr. 815. 


For an abſolute Reſtraint to plough is void; [N.] becauſe Arable is to be preferr'd 
before Meadow. 1bid. | 
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It is Waſte to ſuffer a Wall of the Sea to be in Decay, ſo as by the flowing and 
reflowing of the Sea the Meadow or Marſh Ground is ſurrounded, and thereby 
rendered unprofitable. Co. Lit. 53. b. 

But if the Land is ſurrounded (uddenly by the Violence of the Sea, occaſioned by 
a Tempeſt, without any Default of the Tenant, it is no Waſte that is puniſhable, 
Co. Lit. 53. b. ; 

So it 7 If the 'Tenant does not repair the Walls or Banks againſt Rivers, or other 
Waters, whereby the Meadows or Marſhes are ſurrounded, and become ruſhy and 
unprofitable. Co. Lit. 53. C. | | 
Digging for Digging for Gravel, Lime, Clay, Stone, Brick, Earth, &c. or for Mines of Metal, 
_—. Coal, Sc. hidden in the Earth, which were not open when the Tenant came in, is 

ines e. Waſte; but he may dig for Gravel, Clay, Ec. for the Reparation of the Houſe, as 
well as he may take convenient Timber-Trees. Co. Lit. 53. b. | 

If one makes a Leaſe of his Land for Life or Years, in which there is a Mine of 
Coals, &c. not mentioning any Mines in his Leaſe, the Leſſee may dig and take the 


Profit of ſuch Mines as were open at the Time of the Leaſe made. Co. Lit. 54. b. 
5 Co. 12. 

But he cannot dig for any new Mine that was not open, for that would be Waſte. 
Ibid. 


And if there are open Mines, and the Owner makes a Leaſe of the Land with the 
Mines therein, this ſhall extend to the open Mines only, and not to any hidden 
Mine. id. 

But if there be no open Mine, and the Leaſe is made of the Land with all Mines, 
the Tenant may dig for Mines, and have the Profits ; otherwiſe thoſe Words would 
be void. [1d. 

Trees and Waſte in Trees and Hoods. Trees are Parcel of the Inheritance; and tho' they are 
Woods. excepted in a Leaſe, yet they are not Chattels. | 

The Leſſor after he has made a Leaſe for Life, may by Deed grant the Trees, or 
reaſonable Eſtovers out of them, to another and his Heirs, and the ſame ſhall take 
Effect after the Death of the Leſſee. Vid. 

But ſuch a Gift to a Stranger is void during the Eſtate for Life, becauſe of the | 
particular Prejudice it may be to the Leſſee. 15:4. 

Timber is reſerved by Law to the Leſſor; therefore if it be cut down by a Leſſee, 
the Leſſor may take it away; the Leſſee had only an Intereſt in Trees while ſtand- 
ing, as in the Fruit, Shrowd, Shadow, Ez. 4 Co. 62, 63. 5 Co. 11,96. 11 Co. 48, 
5o, 81. On this Account, if he cuts down Timber. Trees, (viz.) Oak, Aſh and Elm, 
(which are Timber-Trees in all Places, except Elms on ſome Copyhold Eſtates) or 
tops them, or doth any other Act whereby the Timber may decay, it is Waſte. Co. 
Lit. 53. a. | 

And if the Leſſee has covenanted to leave the Wood in as good Plight at the End 
of the Term as he found it, the Leſſor ſhall preſently have an Action of Covenant for 
cutting down the Timber, for now it is not poſſible for him to perform the Covenant, 
or to leave the Wood in as good Plight as he found it. Otherwiſe, if during the | 
Term the Leſſee do Waſte in Houſes; for theſe may be repaired before the Term 
expires. E NM B. 145. 5 Co. 21. 7 Co. 15. 4 

Alſo in Counties where Timber is ſcarce, and Beech and the like ſerves to build  - 
Houſes for the Habitation of Man, or the like, they are to be accounted Timber, 
and to cut them down is Waſte. Co. Lit. 53. 4. 

If Timber-Trees are thrown down by the Wind, the Landlord or Leſſor ſhall have 
them. 4 Cov. 63. 11 Co. 81. 

If a Tenant ſuffers the young Germins to be deſtroy'd by Beaſts, or does ſtub 
them up, it is Deſtruction. Co. Lit. 53. a. 
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Cutting down Willows, Beach, Birch, Aſp, Maple, Gc. ſtanding in the Defence a 
and Safeguard of the Houſe, is alſo Deſtruction. Co. Lit. 53. a. 

If there is a Quick-ſet Fence of white Thorn, and the Tenant or Leſſee ſtubs it up, 
or ſuffers it to be deſtroy'd, it is Deſtruction. Co. Lit. 53. a. | 

And for all theſe and the like Deſtructions an Action of Waſte lies. Co. Lit. 53. 4. W 

For //aſte and Deſtruction in a large Senſe are ſynonymous Terms. h; 

Turning Trees into Coals for Fuel, when there is ſufficient dead Wood, is Waſte. pe 
Co. Lit. 53. 5. | 

The Tenant may take ſufficient Wood to repair Walls, Pales, Fences, Hedges and ſo 
Ditches, as he found them; but not to make theſe a-new, Co. Lit. 53. J. © T 
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And he may take ſufficient Plough-bote, Fire-bote, and other Houſe-bote. Co. 
r. 58. J 
in; ay alſo cut down Underwood at ſeaſonable Times. 2 Roll. Ahr. 817. 
A Copyholder without Cuſtom may cut down great 'Trees to repair his Copyhold 
Houſe, tho' this may be reſtrained by Cuſtom ; or he may be reſtrained to cut them 
down wirhout Aſſignment of the Lord or his Bailiff. 1 Roll. 508. 
A Tenant alſo may cur down dead Wood. 4 Co. 63. 
Dilapidation or Waſte of Eccleſiaſtical Places, Houſes and Buildings, is a good Dilapidations 
Cauſe of Deprivation. Some ſay an Action of the Caſe will lie for Dilapidations, er Waſte of 


Y 


z Inf. 204. 11 C. 49. 3 Lev. 116. 1 Lev. 268. - ig 
If he who has the Inheritance fears Waſte will be committed in any of the foregoing 
Inſtances, he may (before any Waſte done) have a Prohibition directed to the Sheriff, 8 

that he ſhall not permit Waſte to be done by the Tenant; and then the Sheriff may 2 25 
take the Poſſe Comitatus, and withſtand the doing of it. F. N. B. 55. 
Co. Lit. 53. C. 2 Inſt. 146, 299. i 
Or be in Remainder or Reverſion may have an Injunction out of the Chancery to 
ſtay the Waſte. FN B. 55. 1 Co. 115. Co. Lit. 53. b. 2 Inſt. 146, 299. 
He in Reverſion, cither perſonally or by another, may enter into the Houſe or 
Lands, let for Life or Years, to ſee if Waſte is committed. 2 Juſt. 306. 
A Patron may have a Prohibition to hinder a Perſon from cutting down Trees to 
his own private Uſe. 11 Co. 49. 2 Roll. Abr. 8 19. | 
The Forfeiture and Judgment in Waſte appears in the Statute of Glovce/ter, or 5 & The Forſei- 
6 Ed. 1. c. 5. For by it, the Party convicted of Waſte ſhall forfeit the Thing waſted, ture, Judg- 
and Recompence thrice ſo much as the Waſte is taxed at. [See Je. 2. or the ment aud Re- 
13 Ed. 1. c. 14. and the 8& 9 IV. 3. c. 11. for Recovery of Coſts, and alſo 11 62 = Wa 
12 U. 3. c. 4. F. 4. concerning wilful Waſte in the Lands of Papiſts diſabled, Oc. wp 
If Waſte be done ſparſim here and there in Woods, the whole Woods ſhall be re- 
covered, or ſo much wherein the Waſte ſparſim was done. Co. Lit. 54. a. 2 Iuſt. 
03, 30 
: And is in Houſes, ſo many Rooms ſhall be recovered wherein there is Waſte done ; 
but if the Waſte is committed here and there throughout, all ſhall be recovered. id. 
Regularly, he that enters or recovers by Force of an implied Condition, ſhall not 
avoid precedent Incumbrances ; for if a Tenant for Life grants a Leaſe for Years, 
and afterwards doth Waſte, and the Leflor recovers in an Action of Waſte againſt the 
Tenant for Life, he ſhall avoid the Leaſe made before the Waſte done ; becauſe the 
Action of Waſte muſt of Neceſſity be brought againſt the Leſſee for Life to recover 
the Place waſted, which muſt bind the Leſſee for Years. Co. Lit. 233. b. 234. 4. 
A precedent Rent granted out of the Land ſhall not be avoided, id. 
For if Leſſee for Life grants a Rent-Charge, and afterwards doth Waſte, and the 
Leſſor recovers in an Action of Waſte, he ſhall hold the Land charged during the 
Life of Tenant for Life. 1b1id. | 
But if the Rent was granted after the Waſte done, the Leſſor ſhall avoid it. 1614. 
None ſhall have Judgment to recover in an Action of Waſte, where the Waſte is 
of ſmall Value. Co. Lit. 54. a. 2 Iuſt. 306. 


Yet the Law will take Notice of Waſte in Trees to the Value of three Shillings 
and Four-pence, and ſuffer Judgment. Lid. 


And many Things together may make Waſte to a Value, and amount to a Forfci— 
ture. Lid. | 


— 


1 Co. 115. 


(F) By Bankruptcy. 


ANDS and Tenements may be forfeited or loſt by Bankruptcy ; therefore it will Who may be, 


be proper to ſhew, who may be a Bankrupt, what Acts make a Bankrupt, aud what Act, 
and how Lands and 'Tenements may be forfeited or loſt by Bankruptcy. make a Bank- 


rupt. 
Firſt, I ho may be a Bankrupt, and what Ads make a Bankrupt. 


A Bankript (derived from Banque, a Table, and Route, the Sign of the Table that 
was fixed in the Earth) is he or ſhe that has gotten other Mens Goods into his or her 
hands, and hides in order to deceive his or her Creditors 3 4 Inf. 211, but is more 
particularly deſcribed by the following*Statures. 

By Stat. 13 El. c. J. If any Perſon who has uſed the Trade of Merchandize, and 
ſought his Living by Buying and Selling in Groſs, or by Retail, or ſhall uſe the 
Trade of a Scrivener, receiving other Mens Money, and doth depart the Rcalm, or 


begius 


Foꝛteiture. Part J. 


ä —_— 


Perſon who 
has left of 
Trade. 


nm.. 


begins to keep his or her Houſe, or otherwiſe abſents himſelf or herſelf, or ſuffers 
him or herſelf willingly to be arreſted, outlawed or impriloned, without juſt or law. 
ful Cauſe, E?c. to the Intent to defraud Creditors, ſhall be deemed a Bankrupt. 

In Smith & aÞ againſt Mills, 2 Rep. 25. The Court conſidered the ſeveral Parts 
and Branches of the {aid Statute thus: 1. The Act deſcribes a Bankrupt, and whom 
he defrauds, viz. the Creditors. 2. To whom the Creditors ſhould complain for 
Relief, viz. to the Lord Chancellor. 3. How and by what Relief and Remedy is 
provided, viz. by Force of a Commiſſion under the Great Seal, Sc. 4. The Autho. 
rity of the Commiſſioners, viz. to ſell, Oc. that is to ſay, to every one of the Cre. 
ditors a Portion, Rate and Rate alike, according to the Quantity of his or their Debt. 
So that the Intent of the Makers of the ſaid Act expreſſed in plain Words was to re- 
lieve the Creditors of the Bankrupt equally, and that there ſhould be an equal and 
rateable Proportion obſerved in the Diſtribution of the Bankrupt's Goods amongſt 
the Creditors, baving Regard to the Quantity of their ſeveral Debts, ſo that one 
ſhould not prevent the other, but all ſhould be i equali jure. 

And the Stat. 1 Fac. 1. c. 15. is to the ſame Effett as the 13 El. c. 7. And add; 
moreover, That if any Perſon that has uſed the Trade of Merchandize, Sc. ſha!! 
willingly and fraudulently procure him or herſelf to be arreſted, or his or her Goods 
to be attached or ſequeſtred, or does depart from his or her Dwelling-houſe, or 
makes or cauſes to be made any fraudulent Grant or Conveyance of his Lands, Te— 


nements, Goods or Chattels, to the intent to detraud his or her Creditors, or being 


arreſted for Debt, ſhall lie in Priſon fix Months or more upon the Arreſt, ſhall be ad- 
judged a Bankrupt. 

And the Stat. 21 Fac. 1. c. 19. adds farther, That if Perſons uſing the Trade of 
Merchandize, Ec. (as before) and Scriveners, who ſhall either by themſelves or others 
obtain any Protection, (except by Privilege of Parliament) | See 7 Ann. c. 12.] or 
ſhall by Petition or Bill endeavour to compel their Creditors to take leſs than their 
due Debts, or to gain Time for the Payment thereof ; or being arreſted for Debt, 
ſhall after the Arreſt lie in Priſon two Months, or more, or being arreſted for a juſt 
Debt of a hundred Pounds, or more, ſhall eſcape out of Priſon, ſhall be adjudged a 
Bankrupt. [See Stat. 10 Ann. c. 15. whereby the Clauſe of being indebted in a 
hundred Pounds, and not paying or compounding for the ſame within fix Months after the 
ſame ſhall grow die, and the Debtor arreſted, or within ſix Months after an original 
Writ ſued out and Notice given; or procuring bis or her Enlargement by putting in com- 
mon or hired Bail, ſhall be adjudged a Bankrupt from the Time of his or ber ſaid firſt 
Arreſt, is repealed ; and the Act of 21 Fac. 1. c. 19. and all other Acts, ſo far forth as 
they relate to the ſaid Deſcriptions of a Bankrupt, are made void.) 5 

A ſingle Act is enough to make a Bankrupr. 

In ſhort, every Perſon a Subject born, or Stranger, Alien or Denizen, who ſhal! 
uſe the Trade of Merchandize by way of Bargaining, Exchange, Bartery, Chevizance, 
or otherwiſe, in Gro's or by- Retail, or ſeeking his Living by Buying and Selling, or 
that ſhall uſe the Trade or Profeſſion of a Scrivener, and that ſhall commit an Act ot 
Bankruptcy, ſhall be a Bankrupr. 

By Stat. 14 C. 2. c. 24. it ſeems that Noblemen, Gentlemen and Perſons of Quality, 
if they be not Adventurers in the Eaſt-Iudia or Guinea Company, or the Royal 
Fiſhery, may be Bankrupts. | 

A Nobleman having the ſole Importing of Cards or Glaſſes, may be a Bankrupt. 
Stone's Reading on Stat. Bank. 166. ; | 

So may a Member of Parliament. Davis, p. 6, J. 

So may private Gentlemen who inveſt their Money in Trade to make a better In- 
tereſt, tho* they have never been bred up to Trade, nor do not act in Perſon, nor 
any wiſe appear in Trade. 

So may Lawyers and Phyſicians if they Trade or Merchandize. 

So may Innkeepers or Innholders, Dealers and Chapmen; /ed vide poſt. 

So may a Scrivener. 

And a Trader leaving off, or who has left off Trade, may be a Bankrupt for h 
Debts contracted when a Trader. Comb. 463. Palm. 325. Vent. 5. But not thode 
contracted afterwards. Comb. 463. 

A. whilſt a Trader owes 100 J. to B. and leaves off his Trade, and after that 
borrows another 1007. of B. and afterwards pays one of the 100 J. not mentioning 
which, the 100 J. ſhall be applied to the firſt Debt, and he ſhall not be a Bankrupt 
for that which remains. Comb. 463. 
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4. in Trade gets in Debt, leaves off his Trade and lives in the Country upon his 
Land, he may be a Bankrupt for ſuch Debt. Palm. 325. 

And if a Man for a certain Time deals in Trade, arid afterwards leaves his Trade 
and Stock in the Hands of another, and has Part of the Profit, and ſuffers Part of the 
Loſs; if after ſuch Deſertion he becomes in Deit, he may be a Bankrupt. Palm, 


", who had been a Merchant and had left of Trade, ſold ſuch Merchandizes as 
were only the Effects of his former Trade, and which he could not immediately put 
off on ceaſing to trade. Per Cur. E. 21 C. 2. B. R. this could not make him a Trader; 
for the Statute extends only to thoſe who live by Buying and Selling. But in M. 
23 C 2. B. R. it came on again; when it was proved that B. was a Turkey Merchant, | 
and traded in 1656; but it was not proved that he imported or exported any Thing 
after, but that having the Stock of his former Trade on his Hands to a great Value, 
on the Loan and Credit whereof he obtained divers large Sums of Money ; and now 


- * * 8 1 1 


per Cur. this brings him within the Statute for ſuch Debts as he contracted after 1656, 


otherwiſe the Miſchief would be great; becauſe Men cannot take Notice when ano- 
other withdraws his Trade, or when he commands Factors beyond Sea to deal no 
further with him; but Perſons ſeeing great Quantities of Goods in his Hands are apt 
to truſt him; and therefore it is fit they ſhould be relieved by the Statute. 1 Vert. 29. 
Sed Q, vide ante. 

If a Merchant buys beyond Sea and ſells here, or buys here and ſells beyond Sea, it 
is Trading, and he may be a Bankrupt. T. Jones 141. 

Even if he be a Subject or Alien Reſident beyond Sea; for by Trading thither and 
back he gains a Credit here. Salk. 109. 

If a Trader be Security for any Perſon, he may be a Bankrupt. Palm. 325. Stone's 
Reading 183. 

Bankers, Brokers and Factors may be Bankrupts. Stat. 5 C. 2. c. 30. 

A Feme Covert ſole Trader, by the Cuſtom of London, may be a Bankrupt. 

But no Adventurer in the Eaſt-India or Guinea Company, or the Royal Fiſhing 
Trade, to be a Bankrupt unleſs he Trades, Trafficks or Merchandizes in another 
Way or Manner, Stat. 14 C. 2. c. 24. 

Nor an Innkeeper. 1 Show. 96, 268. Comb. 181. 3 Lev. 309. For he doth not 
properly ſell what he buys, but utters it at ſuch reaſonable Rates as he thinks fit, 
with Reſpect to Attendance of Servants, &c. 3 Cro. 549, 550. 1 Danv. Abr. 686, 687, 

Nor tho' he has a Share in a Ship. Holt's Rep. 92. | 

But if they deal, as in buying Wine, Malt, Oc. and ſelling it to Gentlemen in the 
Country, there are frequent Inſtances of their being Bankrupts, under the Titles Jun- 
holder, Dealer and Chapman. 

A Pawnbroker (if he does not otherwiſe deal) may not be a Bankrupt ; for he 
does not buy or ſell for himſelf, and is only a common Lender of Money at Intereſt, 
and the Pledges which he ſells are for the Benefit of the Borrower. But if he other- 
wiſe Trades he may be a Bankrupt, in which Caſe be is uſually ſtiled Pawnbroker, 
Dealer and Chapman. Davis 24. 

A Taylor who only makes Clothes is not liable to be a Bankrupt, becauſe he only 
works for Hire; but where he buys and ſells the Materials, Ec. as the Taylors in 
London, Sc. do, he is liable, by the Name of Taylor and Chapman. 4 

By Stat. 7 Ann. c. ). Members of the Bank of England ſhall not be adjudged liable 'N 
to the Statutes of Bankrupts. 


By Stat. 9 Ann. c. 21. & 3 G. 1. c. 9. Members of the So⁰ -e Company ſhall not 
be liable to the Statutes of Bankrupts. | 


By Stat. 5 Geo. 2. c. 30. No Farmer, Graſier, or Drover of Cattle, or Receiver General ; 
of Taxes granted by Parliament, ſhall be deemed a Bankrupr. 

By Stat. 6 Geo. 1. c. 4. No Perſon concerned about Circhlating Exiheguer Bills ſhall 
be liable to the Statutes of Bankruptcy. 

It is not buying or ſelling of Land, but of perſonal Things, that may make a 
1 nor is it buying only, or ſelling only, but Buying and Selling. Mood's Inf. 

©, 

Not one ſingle Act of Buying and Selling, but where one gets his Livelihood by 
it. Ibid. 

Such as live on their manual Labour only, as Husbandmen, Labourcrs, Handi- 
craftſmen, are not Traders within the Statutes: But ſuch as buy Wares and convert 
them into ſaleable Commodities, and to get their Livelihood by Buying and Selling, 


may 
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How Lands, 
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Sale of Bank- 
rupt's Lands, 
| &c. 


Copyhold E- 


nates. 
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may be Bankrupts within the Statutes; as Shoemaker, Lockſmith, Clothier, Es. 
3 Cro. 31. 


Secondly, How Land, Tenements and Hereditaments may be forfeited and loſt ty 
Bankruptcy. 


A Commiſſion of Bankruptcy iſſues under the Great Seal, upon a Petition to the 
Lord Chancellor, Ec. by a Creditor whoſe Debt amounts to the Sum of 100 J. at 
leaſt, or by two Creditors whoie Debts amount to 150 1 or upwards, or by three or 
more Creditors whoſe Debts amount to 200 J. or upwards, againſt any Perſon or 
Perſons being Bankrupts, of which an Affidavit muſt be made, and a Bond muſt be 
given to the Lord Chancellor in the Penalty of 2001. conditioned for the proving his 
Debt, Sc. After the Perſon is declared a Bankrupt, c. and is ſummoned to appear 
at the Meeting aſſign'd by the Commiſſioners, and the Bankrupt's Trade, Ads of 
Bankruptcy, and his Late and Delts are diſcovered by the Examination of the 
Bankrupt himſelf, bis“ Wife, and other Witneſſes; and the Creditors are ſworn to the 
Value of their Debts, Cc. according to the Stat. 13 Elix. c. 7. 1 Fac. 1. c. 15. 
21 Fac. 1. c. 29. but more particularly according to the Stat. 5 G. 2. c. 30. by which a 
Certificate of the Bankrupt's Conformity in all 'Things is to be made to the Lord 
Chancellor, Ec. Then by Virtue of one or more of thoſe Statutes, the Commiſſioners 
may ſell all the Bankrupt's Lands, Sc. in his own Poſſeſſion at the Time of his be— 
coming Bankrupt, whether in Fee-ſimple, Fee-tail, for Life or Years, Freehold or 
Copyhold, towards Payment of his Debts. 

By Stat. 13 El. c. . it is enacted, That the Commiſſioners ſhall have full Power, 
at their Diſcretion, to order and direct as to the Bankrupt's Lands, Tenements, He- 
reditaments, as well Frechold as Copyhold, or Cuſtomary, which he or ſhe had in 
his or her own Right before he or ſhe became Bankrupt; and alſo with all ſuch 
Lands, 'Tenements and Hereditaments, as ſuch Perſon had purchaſed or obtained for 
Money, or other Recompence jointly with his Wife, Child or Children, to the only 
Uſe of the Bankrupt, or of or for ſuch Uſe, Intereſt, Right or Title as ſuch Bank- 
rupt then ſhall bave in the ſame which he or the may lawfully part with, or with any 
Perſon or Perſons of Truſt, to any ſecret Uſe of ſuch Bankrupt, and alſo with his or 
her Money, Goods, Chattels, Wares, Merchandizes and Debts whereſoever they may 
be found or known, and cauſe the ſaid Lands, Tenements, Fees, Annuities, Offices, 
Goods, Chattels, Wares, Merchandizes and Debts, to be ſearched, viewed, rented 
and appraiſed to the beſt Value; and by Deed indented, inrolled in one of the King's 
Courts of Record, to make Sale of the ſaid Lands, Tenements and Hereditaments, 
and of all Deeds, Writings and Evidences touching only the ſame belonging to ſuch 
Bankrupt ; and alſo of all Fees, Annuities, Offices, Goods and Chattels, or other- 
wiſe, to order the ſame for true Satisfaction and Payment of the Creditors, in Pro- 
portion to their Debts ; and every Direction, Order, Bargain, Sale, and other Things 
done by the Commiſhoners, ſhall be good and effectual in Law againſt the ſaid 
Bankrupt, his Wife, Heirs and Children, and ſuch Perſon and Perſons as by ſuch 
joint Purchaſe with the Bankrupt have or ſhall have any Eſtate or Intereſt in the 
Premiſles, and againſt all other Perſon and Perſons claiming by, from or under ſuch 
Bankrupt, by any Act or Acts had, made or done after ſuch Perſon becomes Bank- 
rupt ; and alſo againſt the Lords of the Manors, whereof the ſaid Copyhold or 
Cuſtomary Lands be held, their Heirs, Succeſſors and Aſſigns, and every of them. 

Provided that all and every Perſon or Perſons to whom any ſuch Sale of Copyhold 
or Cuſtomary Lands or 'Tenements ſhall be made, ſhall, before ſuch Time as they, or 
any of them, ſhall enter or take any Profit of the ſame Lands or Tenements, agree 
and compound with the Lords of the Manors of whom the ſame ſhall be holden, 
for ſuch Fines or Incomes as heretofore has been moſt uſual and accuſtomed to be 
yielded or paid therefore: And that upon every ſuch Agreement or Compoſition, the 
ſaid Lords for the Time being, at the next Court to be held at or for the ſaid Manors, 
ſhall not only grant unto the faid Vendee or Vendees, upon Requeſt, the ſame Copy- 
hold or Cuſtomary Lands or Tenements, by Copy of Court-Roll of the ſame Manor*, 
for ſuch Eſtate or Intereſt as to them ſhall be ſold, and reſerving the antient Rents, 
Cuſtoms and Services; but allo in the ſame Court admit them Tenants of the ſame 
Copy or Cuſtomary Lands, as other Copyholders of the ſame Manors have been 
wont to be admirted, and to receive their Fealty accordingly, 
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* Note, The Wite is only to be examined as to the Eitate and EfieQs, and not as to the Acts of Bankruptcy a 
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Provided always, that the Commiſſioners ſhall on lau ful Requeſt of the Bankrupt Comm iſſion. 
not only make a true Declaration to the ſame Bankrupt of the employing and be- * * 
ſtowing of his ſaid I. ands, Tenements, Offices, Fees, Goods, Chattels and Detts ſo . 2 
paid and ſatisfied to their ſaid Creditors, but alſo make Payment of the Overplus ot 
the ſame (if any ſuch ſhall be) to the ſaid Bankrupr, their Executors, Adminiſtrators 

ns. | 
8 122 enacted, That if after any Act of Bankruptcy, and Complaint thereof Sale of Goods, 
made to the Commiſſioners by any Party aggrieved concerning the Premiſſes, know- Chartels, 
ing, ſuppoſing or ſuſpecting any of the Goods, Chattels, Wares, Merchandizes or Debts, &c. 
Debts of ſuch Bankrupt to be in Cuſtody, Uſe, Occupying, Keeping or Poſſeſſion of 
any Perſon or Perſons, or any Perſon or Perſons be indevted to any fuch Bankrupt, 
do make Relation thereof to the ſaid Commiſſioners, or the major Part of them, then 
they may call before them by Proceſs, Sc. every Perſon or Perſons ſo known, 
ſuſpected or ſuppoſed to have any ſuch Goods, Chattels, Wares, Merchandizes or 
Debts, in his or their Cuſtody, Uſe, Occupation, Keeping or Poſſeſſion, or ſuppoſed 
or ſuſpected to be indebted to ſuch Bankrupt, and upon their Appearance to ex- 
amine them, and every of them, as well by their Oaths as otherwile, by ſuch Ways 
and Means as the faid Commiſſioners, or the major Part of them, ſhall think meer, 
for or upon the Specialty, Certainty, true Declaration and Knowledge of all and fin- 
gular ſuch Goods, Chattels, Wares, Merchandizes and Debts of any ſuch Bankrupt, 
as be ſuppoſed or ſuſpected to be in his Cuſtody, Uſe, Occupation or Poſſeſſion, and 
all ſuch Debts as by them, or any of them, ſhall be ſuppoſed or ſuſpected to be 
* owing to any Bankrupt: And if any ſuch Perſon or Perſons, upon ſuch Examination, 
do not diſcloſe, and plainly declare and ſhew the whole Truth of ſuch Things as he 
or they ſhall be examined of concerning the Premiſſes, to his Knowledge, or do deny 
to ſwear, then ſuch Perſon or Perſons ſo denying to ſwear, or being examined do not 
declare the plain and whole Truth concerning the Premiſſes, upon due Proof thereof 
before the major Part of the ſaid Commiſſioners, by Witneſs, Examination or otherwiſe, 
ſhall loſe and forfeit double the Value of all ſuch Goods, Ec. ſo concealed, and not 
wholly and plainly declared and ſhewed: Which Forfeiture thall be levied by the major 
Part of the ſaid Commiſſioners, of the Lands, Tenements, Hereditaments, Goods and 
Chattels of ſuch Perſon ſo denying to ſwear, or not diſcloſing the whole Truth as 
aforeſaid, by ſuch Ways, Sc. as before appointed for the Bankrupt ; and the {ame 
Forfeiture or Forfeitures to be diſtributed or employed to and for the Satisfaction and 
Payment of the Debts of the ſaid Creditor or Creditors, in ſuch Manner as the. Lands, 
Sc. of Bankrupts as aforeſaid. 

And that if at any Time before or after that any Perſon commits an Act of Bank- 
ruptcy, any Perſon or Perſons do fraudulently by Covin or Colluſion claim, demand, 
recover, poſſeſs or detain any Debts, Duties, Goods, Chattels, Lands or Tenements, 
by Writing, Truſt or otherwiſe, which were or ſhall be due, belonging or appertain- 
ing to any ſuch Bankrupt, other than ſuch as he or they can and do prove to be due 
by Right and Conſcience in Form aforeſaid, for Money paid, Wares delivered, or 
other juſt Conſideration or Cauſe reaſonable, to the juſt Value thereof, before the 
major Part of the ſaid Commiſſioners, and the ſame to proceed (ona fide) without 
> Fraud or Covin; that then every ſuch Perſon or Perſons ſo craftily demanding, 
claiming, having, poſſeſſing or decaining any ſuch Debt, Duty, or other Thing as 

aforeſaid, ſhall forfeit and loſe double as much as he or they ſhall ſo claim, demand, 
| detain or poſſeſs; which ſaid Forfeiture ſhall be levied, recovered and employed as 
r > aforeſaid, 

Provided alſo, that if it happens the Creditors of any ſuch Bankrupt be ſatisfied and 
paid their Debts and Duties of or with the proper Lands, Tenements, Goods, Chat- 
tels and Debts of the ſaid Bankrupt, or of or with the ſame and ſome Part of the 
Forfeitures of the double Values aforeſaid, and that there ſhall remain an Overplus of 
the ſaid Forfeitures, then one Moiety of the ſaid Overplus ſhall be by the ſaid Com- 
miſſioners, within convenient Time after the Levying thereof, paid to the King, and 
the other Moiety diſtributed amongſt the Poor. 

Provided always, that if any Perſon who ſhall be declared a Bankrupt by this Act, e * 
ſhall at any Time after purchaſe Lands, Tenements, Hereditaments, Free or Copyhold, chaſed, = 
Offices, Fees, Goods or Chattels, ſhall deſcend, revert, or by any Means come to any ſcending or 
ſuch Perſon, being a Bankrupt as aforeſaid, before ſuch Time as their Debts due to coming to a 
4 _ Creditors ſhall be fully ſatisfied and paid, or otherwiſe agreed for, that then the Bnkrupt af. 


aid Lands, Sc. ſhall by the major Part of the Commiſſioners be bargained, ſold, — 1 
extended, Debts paid. 
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extended, delivered and uſed for and towards the Payment of the ſaid Creditors, in 
the Manner as the other Lands, Sc. of the Bankrupt which he had when declared 3 
Bankrupt. | 

Provided that this Act ſhall not extend to any Lands, Tenements or Heredita. 
ments, Free or Copyhold, which any Bankrupt ſhall aſſure boyua fide, and not to the 
Uſe of the Bankrupt himſelf only, or of his Heirs ; and that the Parties to whoſe Uſe 
ſuch Aſſurance has or ſhall be made, be not, at or before the making ſuch Aſſurance, 
privy or conſenting to the fraudulent Purpoſe of any ſuch Bankrupt to deceive his 
Creditors. 

And by Stat. 1 Fac. 1. c. 15. it is enacted, That if any Bankrupt ſhall convey, or 
procure or cauſe to be conveyed to any of his Children, or any other Perſon or Per. 
ſons, any Manors, Lands, Tenements, Hereditaments, Offices, Fees, Annuities, Leaſes, 
Goods, Chattels, or Transfer of his Debts in other Mens Names, except the ſame 
ſhall be purchaſed, conveyed or transferred, for or upon Marriage of any of his or 
her Children, both the Parties married being of the Years of Conſent, or ſome ya. 
luable Conſideration, the major Part of the Commiſſioners may bargain, fell, grant, 
convey, demiſe, or otherwiſe diſpoſe thereof, in as ample Manner as if the aid 
Bankrupt had been actually ſeiſed or poſſeſſed thereof, or the Debts were in his own 
Name, of the like Eſtate and Intereſt, to his and their own Uſe, at ſuch Time as he 
or ſhe became Bankrupt ; and that every ſuch Grant, Ec. ſhall be good and available, 
to all Intents and Purpoſes againſt the Bankrupt, his Heirs, Executors, Adminiſtra. 
tors and Aſſigns, and ſuch Children and Perſons as ſhall be ſubject to this Statute, 
and againſt all other Perſons claiming under ſuch Bankrupt, or ſuch other Perſons to 
whom ſuch Conveyance ſhall be made by the ſaid Bankrupt, or by his Means or Pro. 
curement. 

And for that the Power and Authority given to the Commiſſioners of Bankrupts, 
touching the Debts due te the ſaid Bankrupt, is not ſo full and perſect, as that the 
full Benefit thereof, in due Courſe, might be employed to the Uſe of the ſaid Cred- 
tors, as was intended: For Remedy therefore, it was further enacted, That the Com- 
miſſioners, or the greater Part of them, may grant and aſſign, or otherwiſe order 
or diſpoſe all or any of the Debts due or to be due to and for the Benefit of the ſaid 
Bankrupt, by what Perſon or Perſons ſoever, or in what Manner and Form ſoever, 
to the Uſe of the Creditors of the Bankrupt; and that the ſame Grant, Aſſignment 
or Diſpoſition of the ſaid Debts as aforeſaid, to be made by the ſaid Commiſſioners, or 
the greater Part of them, ſhall ſo veſt the Property, Right and Intereſt of the ſaid 
Debt and Debts, in the Perſon or Perſons of him, her or them, to whom it ſhall be 
granted, aſſigned or ordered by the ſaid Commiſſioners, or the greater Part of them, 
as fully to all Intents and Purpoſes as if the ſaid Bills, Bonds, Statutes, Recogni- 
zances, 1222 or Contract whereupon the ſaid Debt or Debts, Deed or Deeds 
ſhall ariſe or grow, had been made to, or with or for the ſaid Perſon or Perſons to 
whom the ſame ſhall be ſo granted, aſſigned or diſpoſed by the Commiſſioners ; and 
that after ſuch Grant, Aſſignment or Diſpoſition of the ſaid Debts, that neither the 
Bankrupt, nor any other to whom any ſuch Debt ſhall be due, ſhall have Power to 
recover the ſame, nor to make any Releaſe or Diſcharge thereof; neither ſhall the 
ſame be attached as the Debt cf the Bankrupt, or ſuch Fig other Perſon or Perſons 
ro whom the ſame ſhall be due by any other Perſon or Perſons, according to the 
Cuſtom of the City of London, or otherwiſe ; but that the Party or Parties to whom 
the Debts ſhall be aſſigned, ſhall have like Remedy to recover the ſame, as fully and 
lawfully in the Name or Names of the Perſon or Perſons to whom the ſame ſhall be 
ſo granted, aſſigned or ordered by the ſaid Commiſſioners, in all Reſpects and Pur- 
poles as the Party himſelf might have had. 

And by Stat. 21 Fac. 1. c. 19. For the better Diviſion and Diſtribution of the Lands, 
Tenements, Hereditaments, Goods, Chattels, and other Eſtate of the Bankrupt, to 
and amongſt his or her Creditors, it is enacted, That the Commiſſioners, or the 
greater Part of chem, ſhall and may examine upon Oath, or by any other Ways or 
Means as to them ſhall ſeem mect, any Perſon or Perſons for the Finding out and 
Diſcovery of the 'Truth and Cerrainty of the ſeveral Debts due and owing to all ſuch 
Creditor and Creditors as ſhall ſeek Relief by the Commiſſion ; and that every Cre- 
ditor having Security for his Debt, by Judgment, Statute, Recognizance, Specialty 
with Penalty or without Penalty, or other Security, or having no Security, or having 
made Attachments in London, or any other Place, by Virtue of any Cuſtom there 
uſed, of the Goods and Chattels of every ſuch Bankrupt, whereof there is no Exe- 

2 cution 


the 8 

aſſi-r 
think 

to th 
that 
ment 

Sc. 1 
N ſell 01 
Ani 
many 
upon; 
of, an 
y 


n 


* 


— 


Ch 2. 6. Forfeiture. __ 


cution or Extent ſerved and executed upon gay the Lands, Tenements, Heredita- 
ments, Goods, Chattels, and other Eſtate of ſuch Binkrupt, before ſuch Time as he 
or fie ſhall or do become Bankrupt, ſh1ll not be rel.eved upon any ſuch Judgment, 
Statute, Recognizance, Specialty, Attachment, or other Security, for any more than 
a rata le Part of their juſt and due Debts with the other Creditors of the Bankrupt, 
without Reſpe& to any ſuch Penalty or greater Sum contained in any ſuch Judg- 
en” C. 
6s 2 it ſhall happen that any the Lands, Tenements, Goods, Chattels, Debts, 
or other Eſtate of any Binkrupt, be extended after ſuch Time as he or ſhe is be- 
come a Bankrupt, by any Perſon or Perſons, under Colour or Pretence of his or their 
being an Accountant, or any way indebted unto the King, that then the Commiſ- 
fioners may examine upon Oath, whether the ſaid Debts were due to ſuch Debtor or 
Accountant upon any Bargain or Contract originally made betwixt ſuch Accountant 
and the ſaid Bankrupt, the ſaid Debtor and Accountant, and his or their Servants : 
And if ſuch Bargain or Contract was originally made to and with any Perſon or 
Perſons than the ſaid Debtor or Accountant, or for the Uſe and Truſt of any other 
Perſon or Perſons, then it ſhall and may be lawful to and for the ſaid Commiſſioners, 
or the greater Part of them, to order and diſpoſe of all ſuch Lands, 'Tenements, 
Hereditaments, Goods, Chittels and Debts ſo extended as aforeſaid, to and for the 
Uſe of the Creditors which ſhall ſeek Relief by the Commiſſion; and that the Order 
and Diſpoſition of the ſaid Commiſſioners, or the greater Part of them, ſhall be good 
and available againſt the ſaid Extent, and againſt all Perſons claiming by, from or 
under the ſaid Extent; and that ſuch Perſon and Perſons, to whom the ſaid Lands, 
Sc. ſo extended ſhall be bargained, ſold, granted or aſſigned by the Commiſſioners, 
or the greater Part of them, ſhall have good * to have, demand and recover 
* the ſame, and againſt ſuch Perſon and Perſons who ſhall detain the ſame. 
| And for the better Payment of Debts, and diſcouraging Men to become Bankrupts, 
{ it is further enacted, That the Commiſſioners, or the greater Number of them, may 
buy Deed indented and inrolled within fix Months after the Making thereof, in ſome 
* of his Majeſty's Courts of Record at Htminſter, grant, bargain, Ca and convey any 
* Manors, Lands, Tenements or Hereditaments, whereof any Bankrupt is or ſhall be 
in any wiſe ſeiſed of any Eſtate in Tail, in Poſſeſſion, Reverſion or Remainder, and 
* whereof no Reverſion or Remainder is or ſhall be in the King, his Heirs or Suc- 
ceſſors, of the Gift or Proviſion of his Majeſty, his Progenitors, his Heirs or Suc- 
ceſſors, to any Perſon or Perſons, for the Relief and Benefit of the Creditors of all 
ſuch Bankrupts; and that all ſuch Grants, Bargains, Sales and Conveyances, ſhall be 
good and available in the Law to ſuch Perſon or Perſons, and their Heirs, againſt the 
(aid Bankrupts, and againſt all and every the Iſſues of the Body of ſuch Bankrupts, 
and againſt all and every Perſon -and Perſons claiming any Eſtate, Right, Title or 
Intereſt, by, from or under the ſaid Bankrupts, after ſuch Time as ſuch Perſon ſhall 
become Bankrupt, and againſt all and every other Perſon and Perſons whomſoever, 
whom the ſaid Bankrupt by Common Recovery, or other Ways or Means, might cut 
off or debar from any Remainder, Reverſion, Rent, Profit, Title or Poſſibility, into 
or out of any the ſaid Manors, Lands, Tenements or Hereditaments. 
And that if any Perſon that now is or hereafter ſhall become a Bankrupt, have And of Lands 
heretofore granted, conveyed or aſſured, or ſhall at any Time hereafter grant, con- &c. mort. 
vey or aſſure any Lands, 'Tenements, Hereditaments, Goods, Chattels, or other aged. 
4 Eſtate, unto any Perſon or Perſons, upon Condition, or Power of Redemption at a 
Day to come, by Payment of Money, or otherwiſe, that the ſaid Commiſſioners, or 
the greater Part of them, before the Time of the Performance of ſuch Condition, to 
aſſizn and appoint, under their Hands and Seals, ſuch Perſon or Perſons as they ſhall 
+ think fir, to make Tender or Payment of Money, or other Performance, according 
to the Nature of ſuch Condition, as fully as the Bankrupt might have done; and 
that the ſaid Commiſſioners, or the greater Part of them, ſhall, after ſuch Tender, Pay- 
ment or Performance, have Power to fell and diſpoſe of ſuch Lands, Ec. ſo granted, 
> &c. upon Condition, to and for the Benefit of the Creditors, as tully as they may 
1 {ell or diſpoſe of any the Eſtate of the Bankrupt. 


Y n_ by the ſaid Stat. 21 fac. 1. C. 19. ) 9. it is recited, That it often fell out that Fraudulent 

F many Perſons before they became Bankrupts conveyed their Goods to other Men Sales, and the 
upon good Conſideration, who ſtill kept the ſame, and were reputed the Owners there. Bankrupts 

© of, and diſpoſed the ſame as their own, aud enaffed, That if at any Time hereatter Rs. 
any Perſon or Perſons ſhill become Bankrupt, and at ſuch Time as they ſhall ſo be. © 


Sale of Lands 
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nm 


come Bankrupt, ſhall, by the Conſent and Permiſſion of the true Owner and Pro. 
pricrary, have in their Poſſeſſion, Order and Diſpoſition, any Goods and Chattels 
whereof they ſhall be reputed Owners, and take upon them the Sale, Alteration or 
Diſpoſition as Owners ; that in every ſuch Caſe the Commiſſioners, or the greater 
Part of them, ſhall have Power to ſell and diſpoſe the ſame to and for the Benefit of 
the Creditors, which ſhall ſeek Relief by the ſaid Commiſſion, as fully as any other 
Part of the Bankrupt's Eſtate. 

And by Stat. 5 G. 2. c. 30. Commiſſioners, or the major Part of them, as often az 
they ſee Cauſe, for the better preſerving and ſecuring the Bankrupt's Eſtate, imme. 
diately to appoint one or more Aſſignee or Aſſignees of the Eſtate and Effects, or any 
Part thereof; which Aſſignee or Aſſignees, or any of them, ſhall or may be removed 
or diſplaced at the Meeting of the Creditors, ſo to be appointed for the Choice of 
Aſſignees, if they or the major Part of them (whoſe Debts reſpectively amount to 
10 J or upwards) then preſent, and of ſuch Perſons duly authorized, ſhall think fit; 
and ſuch Aſſignee or Aſſignees as ſhall be ſo removed or diſplaced, ſhall deliver up and 
aſſign all the Eſtate and Effects of ſuch Bankrupt which ſhall have come to his or 
their Hands or Poſſeſſion, or which ſhall have been aſſeſſed by the ſaid Commiſſioners 
unto ſuch other Aſſignee or Aſſignees who ſhall be fo choſen by the Creditors as 
aforeſaid ; and all the Eſtate and Effects of the Bankruvt, which fl all be delivered up 
or aſſigned, ſhall be to all Intents and Purpoſes as effectually and legally veſted in 
ſuch new Aſſignee or Aſſignees, as if the firſt Aſſignment had been made to him or 
them by the ſaid Commiſſioners ; and if ſuch firſt Aſſignee or Aſſignees ſhall refuſe or 
negle& by the Space of ten Days next after Notice given of the ſaid Choice of ſuch 
new Aſſignee or Aſſignees, and of his and their Conſent to accept ſuch Aſſignment, 
ſignified to the firſt Aſſignee or Aſſignees, by Writing under his or their Hands to 
make ſuch Aſſignment and Delivery as aforeſaid, every ſuch firſt Aſſignee or AC. 
ſignees ſhall reſpectively forfeit the Sum of 2001. to be divided and diſtributed 
amongſt the Creditors towards Satisfaction of their Debts, in ſuch Manner as the 
Eſtate of the Bankrupt is or ought to be divided and diſtributed, and to be recovered 
by Action of Debt, Sc. by ſuch Perion or Perſons, as ſuch major Part of the Com- 
miſſioners ſhall appoint to ſue for the ſame, with full Coſts of Suit. 


How far theſe The Statutes do not extend to any Lands, Sc. conveyed bona fide by the Bankrupt 


Statutes ex- 


tend. 


Entring Pro- 
ceedings on 
Record. 


Diſpoſal of 
perional E- 


Hate. 


before he became a Bankrupt; nor to the Lands purchaſed of one that is a Bankrupt, 
by any Act done, unleſs a Commiſſion to prove him a Banktupt is ſucd forth within 
five Years after he or ſhe ſhall become Bankrupt, © 

But if any Bankrupt ſhall convey, or cauſe to be conveyed, to his Children, or to 
any other Perſon, Lands or Goods, except the ſame ſhall be transferred upon the 
Marriage of any Child, [See Stat. 5 G. 2. c. 30. ante] or upon ſome valuable Con- 
ſideration, the Commiſſioners may diſpoſe thereof. 

All fraudulent Conveyances to deceive Creditors are within theſe Statutes. 

Lands, Sc. whereof the Bankrupt is jointly ſeiſed, may be fold (as to his Moiety) 
by the Commiſſioners. 

If a Bankrupt hath Land in the Right of his Wife, it may be ſold during the 
Coverture. 

The Dower of a Bankrupt's Wife cannot be ſold. 

Otherwiſe, if ſhe marries one that is a Bankrupt. 

Offices of 'Truſt which are annexed to the Perſon cannot be ſold ; but Offices of In- 
heritance, as a Keeper of a Foreſt, Warden of the Fleet, Ec. may. 

By the ſaid Statute of 5 G. 2. c. 30. Upon Petition, the Lord Chancellor, Cc. may 
order the Commiſſions, Depoſitions and Proceedings thereupon to be entred of Re- 
cord, to enable Purchaſers under Commiſſions, to make out their Right and Title to 
the Lands purchaſed. 

A Copy of which R:cord may be given in Evidence, to prove the Commiſſion of 
Bankruptcy of the Perſon, in Caſe of the Death of the Witneſſes, or the Loſs of the 
original Proceedings. 

Ihe Commiſſioners alſo, &c. have Power by the aforeſaid Statutes, to diſpoſe of 
the Bankrupt's perſonal Eſtate, or his Goods and Chattels which he had and was 
poſſeſſed of at the Time of his becoming a Bankrupt, tho' the Bankrupt ſells chem 
in Market-overt, for the Sale of the Commiſſioners ſhall have Relation to the firſt Act 
of Bank ruptcy. | 

But no Debtor of a Bankrupt ſhall be in Danger for paying a Debt due to the 
Bankrupt before he had Notice that he was become a Bankrupr, by the 1 Jac. 1. c. 1 
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The Aſſignees may bring Actions for the Recovery of the Bankrupt's Debts in their 
own Names, or compound with the Debtors to the Bankrupt. | 

If the Bankrupt makes his Debts payable to other Men, they are as liable as if they 
were payable to bimſelf. 

The Commiſſioners, or any other Perſon appointed by their Warrant under the 
Hands and Seals of the greateſt Part of them, may break open the Houſe, Shops, 
Warehouſes, Trunks or Cheſts of the ſaid Bankrupt, where the Bankrupt, or any of 
his Goods or his Writings ſhall be, or be reputed to be, and then ſeiſe the Bankrupt 
and his Goods and Chattels, Cc. and ſend the Bankrupt to Priſon. 

By Stat. 5 C. 2. c. 30. Where mutual Credit hath been given betwixt the Bankrupt 
and others, and the Accounts are unbalanced, the Commiſſioners may adjuſt the Ac- 
counts, and the Balanct ſhall be paid accordingly. 

By the above-mentioned Statutes of Eliz. Fac. 1. and 5 Geo. 2. The Commiſſioners 
(after the Bankrupr's real and perſonal Eſtate is ſold) muſt make Diſtributions amongſt 
thoſe Creditors who came in before Diſtribution, to contribute to the Charge of the 
ſaid Commiſſion, having firſt allowed the Bankrupt five Pounds per Cent. out of the 
neat Produce of all the Eſtate diſcovered by him, ſo as the ſaid Allowance is not 
above two hundred Pounds, or a leſſer Sum; but not above three Pounds, where the 
Bankrupt's Eſtate will not pay every Creditor eight Shillings in the Pound. 2 Rep. 25, 
26. Hob. 28. | 

But this muſt be upon Certificate of the Commiſſioners and Creditors, to the Lord 
Chancellor, Sc. which Certificate muſt be obtained without Contract or Security 
given as a Conſideration thereof. 

This Allowance, or any Privilege or Advantage, ſhall not extend to any Bankrupt 
whatſoever, who ſhall upon Marriage of any of his Children give (when he was not 
able to pay. his Debts) above the Value of 100 J. or who ſhall loſe in one Day the 
Sum of 5/. or in the whole the Sum of tool. within a Year before he became a 
Bankrupt, in playing at any Game whatſoever. [See Stat. 5 G. 2. c. 30. ] 

Aliens and Denizens, Cc. may come in as Creditors upon Diſtribution. 

If an Executor becomes a Bankrupt, a Legatee ſhall be relieved as a Creditor. 

A Surety or Bail may come in as Creditor, if he hath paid the Debt. | 

One that has a Debt not yet payable, may be relieved upon Allowance for Payment 
before the Time. 


But if one truſts a Bankrupt after he becomes a Bankrupt, he ſhall not be relieved 
as a Creditor. But ſee Stat. 7 G. 1. c. 31. 


A Mortgagee is not a Creditor within the Statutes, and need not contribute to the 


Charges of the Commiſſion ; for he is ſafe without it. 


So he that hath a Pledge of the Bankrupt's Goods before he was a Bankrupt. 
But the Goods of another in the Bankrupt's Poſſeſſion and Diſpoſal, as if they 


were his own, ſhall be diſtributed as the Bankrupt's own Goods, and he muſt come 
in as a Creditor. | 


Thoſe that attach the Goods of a Bankrupt, muſt alſo come in as Creditors. 
In the Diſtribution of the Bankrupt's Eſtate, no more Reſpect ſhall be had unto 


oo upon Judgments, Recognizances, Specialties with Penalties, Ec. than to other 
ebts. 


But the King ſhall be preferred before a private Perſon. 


If the Debts cannot be fully paid, every one of the Creditors muſt have a Share, 
Rate and Rate alike, according to the Quantity of his Debt. | 


If the Bankrupt happens to die before Diſtribution, yet nevertheleſs the Com- 


miffioners may proceed to execute the ſaid Commiſſion concerning the Bankrupt's 
Lands, Tenements, Hereditaments, Goods and Chattels, in ſuch Sort as they might 
have done if the Offender had been living. But the Commiſſioners muſt account to 
his Heirs, Executors, Sc. and pay the Overplus to them in the ſame Manner as to 
the Bankrupt when living. See Stat. 13 El. c. J. 1 Fac. 1. c. 15. 21 Fac. 1. c. 19. 
36. 1. c. 12. 7 C. f. c. 31. 5 C. 2. c. 30. All which Statutes ſhall be beneficially con- 
ſtrued for the Aid and Relief of Creditors. | 

If the Commiſſion is not duly taken out, or if the Commiſſioners do not purſue 
their Commiſſion, the Party hath no other Remedy but to put in a Traverſe contrary 
to the Finding of the Commiſſioners, that he is a Bankrupt ; and to ſay that he is 
not a Bankrupt. 8 Rep. 121. 


As to Commiſſioners, or thoſe acting under them, pleading the General Iſſue, Oe. 
vide 1 Danv. Abr. 694. 
Ff If 
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what. 


Diſſeiſor, who. 


Diſeiſee, who. 


What Act 
ſhall be ſaid 
a Diſſeiſin. 


— 


If the Commiſſioners will not pay a Creditor his ratable Part, he may have an Ac. 
tion of Debt. But Relief may be had more properly in Chancery. 

By Stat. 10 Ann. c. 15. No Acts or Statutes diſcharging any Bankrupt ſhall dif. 
charge any Partner in Trade with the Bankrupt at the Time he became a Bankrupt ; 
nor one that was jointly bound with the Bankrupt, Sc. See Star. 6 G. 1. c. 22. 7 C. 1. 
c.31. 5 C. 2. c. 30. for his Diſcharge from all Actions. | 


(G) By Diiſſei ſin. 


ORD Coke ſays, A Diſſeiſin is a putting out of a Man out of Seiſin. Cv. Lit, 
153. . 

And Littleton ſays, A Diſſeiſin is where a Man enters into any Lands or Tenements 
where his Entry is not congeable, and ouſts him which has the Freehold, Ec. Lit. 
F. 279. without Order of Law. 

And Cike thereupon ſays, This Deſcription of a Diſſeiſin, and the (Sc.) is under. 
ſtood only of ſuch Lands and Tenements whereunto an Entry may be made, and not 


of Rents, Commons, Sc. Co. Lit. 181. a. 


A Diſſeiſor is he, (and a Diſſeiſoreſs is ſhe) who ſo enters and ouſts him who has 
the Freehold. | 

And he who is ſo ouſted is the Diſſeiſee. 

The Law will not conſtrue it to be a Diſſeiſin when none of the Parties intended it 
to be ſo. Cro. Car. $03. 

Every Entry is no Diſſeiſin, unleſs there be an Ouſter alſo of the Freehold. Co, 
Lit. 181. a. Carter 162, 163. 

A Diſſeiſin always implies a Wrong. Co. Lit. 153. 5. 

A Jointenant, Tenant in Common or Coparcener, cannot be diſſeiſed by his 
Fellow, without an actual Ouſter. Hob. 120. T. Raym. 371. 

If Baron and Feme purchaſe Lands in Fee, and after the Baron is attainted of Fe- 
lony, and the King ſeiſes the Land, and after the Lord of whom it is held, upon his 
Suggeſtion, hath ir delivered to him out of the Hands of the King as his Eſcheat, 
this is a Diſſeiſin to the Wife who had a joint Eſtate with her Husband, for it was 
delivered out of the Hands of the King by a falſe Suggeſtion, and ſo a Diſſeiſin to the 
Feme. 4 Af. 4. 2 Dan. 624. 1 Roll. Abr. 658. 

If a Leſſee for Years is ouſted by the Leſſor, this is no Diſſeiſin, yet the Eſtate of 
the Leſſee is turned into a Right not grantable. Hob. 322. 

A. ſeiſed in Fee, infeoffs B. his Truſtee, B. leaſes, bargains and ſells for 100 Years 
to C. to attend the Inheritance; the Leſſee enters, A. afterwards continues the Poſ- 
ſeſſion, and makes ſeveral Leaſes, which are expired, and dies; afterwards his Heir 
leaſes and levies a Fine Sur Conuſance de droit, Sc. and five Years Non-claim. The 
Executor of the Leſſee for 100 Years aſſigns off from the Land to E. F who within 
five Years after the Fine makes no Claim; this Fine made a Diſſeiſin, and diſplaced 
the Leaſe for 100 Years, and put it to a Right, and it was barred by the Fine and 
Non-claim. Carter 161, 199. A. continuing the Poſſeſſion after the Leaſe of 100 
Years, was Tenant at Will to the Leffor for 100 Years, (he having entered) and his 
making of Leaſes for Years made him a Diſſeiſor at the Election of the Party; but 
if he had made a Leaſe for Life, it had been a Diſſeiſin. 1 Sid. 33), 458, 459. If a 
Fine Sur conceſſit had been levied, this had not turned the Eſtate, viz. the Leaſe of 
100 Years to a Right: But the Fine Sur Connſance being a Feoffment upon Record, 
and an abſolute Diſſeiſin had turned it to a Right; and fo the Fine and Non-claim 
for five Years has barred the Leaſe of 100 Years. 1 Sid. 33), 338, 458, 459, 460. 

Where the Feoffor after the Feoffment enters and takes the Profits, and makes 4 
Leaſe to one for Years, the Law does, upon this whole Matter, adjudge it to be a 
Diſſeiſin; altho' the Intent of the Parties was, that the Feoffee ſhould make a Leaſe 
to him for his Life; for this Entry by Tort and taking of the Profits, without the 


Agreement of the Feoffee, is a Diſſeiſin; a fortiori, if he takes upon bimſelf to make 


a Leaſe. 2 Co. 59. b. 

Where a Copyholder makes a Leaſe for Years not warranted by the Cuſtom, yet 
it is no Diſſeiſin. Cro. Car. 304. pl. 6. 

When a Tenant at Will takes upon him to make a Leaſe for Years, (which is 4 
greater Eſtate than he may make) that Att is a Diſſeiſin; and by this Leaſe for 
Years made, and the Leſſee's entring and paying of the Rent, and he accepting there 

2 wr 


2 i Batt. . w At. at. = 


Ch. 2. b. 6. Foꝛkeiture. 


of, he is in as Leſſee, and the Leſſor (viz. The Tenant at Will who makes the Leaſe) 
is the Diſſeiſor, and has the Reverſion expectant upon the Leaſe for Years ; and this 
Leaſe between them is an Intereſt derived out of the Inheritance gained by the Diſ- 
ſeiſin. It was argued by Richardſon, That ir being but a Leaſe for Years, it has 
gained no Reverſion to the Leflor ; but if it had been a Leaſe for Life it had. Cvo. 

M 06. 

2 Man leaſes ſeveral Acres for Years, rendring one intire Rent, and the Leſſee 
is ouſted of one Acre by a Stranger, and afterwards this notwithſtanding pays the 
intire Rent to the Leſſor, yet this ſhall not continue the Seiſin of the Leſſor of the 
Whole, but he is diſſeiſed of the ſaid Acre. Dabitatur, 1 Brownl. 230. 2 Dan. 62 

A. being ſeiſed of a Cloſe, a Stranger enters, and occupies Part of the Cloſe, but 
A. continues in the Poſſeſſion of the Reſidue ; and whether this ſhall preſerve his Poſ- 
ſeſſion in the Whole, being an intire Thing, Dubitatur, 1 Brownl. 230. 

If a Man has a Houſe, and locks it and departs, and another comes to his Houſe, 
and takes the Key of the Door into his Hand, and ſays that he claims the Houſe to 
himſelf in Fee, without any Entry into the Houſe, this is a Diſſeiſin of the Houſe. 
2 Dan. 624. 1 Roll. Abr. 659. 

If a Man enters into my Houſe by my Sufferance, without claiming any Thing 
from me, this is not any Diſſeiſin. 11 E. 3. Aſſiſe 86. adjudged. 2 Dan. 625. 1 Roll. 
Abr. 659. 

If n 4 King be ſeiſed in Fee of the Manor of B. and a Stranger ereQs a Shop in a 
vacant Plot of the Manor, and takes the Profits thereof without paying any Rent to 
the King, and after the King grants over the Manor in Fee, and the Stranger con- 
tinues afterwards in the Shop, and occupies it as before, yet this Continuance is not 
any Diſſeiſin, becauſe the firſt Entry was not any Diſſeiſin. 2 Dan. 625. 1 Roll. 
Abr. 659. | 

If a Stranger receives of my Tenant, by voluntary Payment, without Coercion of 
Diſtreſs, the Rent due to me, this is a Diffeiſin to me at my Election. 40 Af. 19. 
Br. Diſſeiſor 60. 2 Dan. 625. 1 Roll. Abr. 659. 

So if a Man feeds his Cattle on my Common without Right. Hob. 322. 9 Co. 51. 4. 
1 Brownl. 197. 

If a Man that has Right to enter into Lands, in coming towards the Land is 
diſturbed from entring, this is a Diſſeiſin. 26 Af. 17. Fitz. Aſiſe 237. Br. 262. Br. 
1 1 41. 2 Dan. 625. 1 Roll. Abr. 659. 

f A. cuts Trees in his own Soil, and B. that has Common there, ſays the Soil is 
his Soil, and commands him that he cuts nothing, Sc. upon which A. departs out of 
the Land, yet this is not any Diſſeiſin to him, for he that has no Right cannot be 
ſeiſed of a Freehold by Parol. 26 Af 17. Fitz. Aſiſe 237. Br. 262. Br. Diſſeiſor 41. 
2 Dan. 625. 1 Roll. Abr. 659. 

If a Man enters into certain Lands, Parcel of a Manor which is in Ward of the 
King by reaſon of the Nonage of J. S. and takes the Profits as Owner thereof, and 
after F. S. ſues Livery, and after the Intruder continues the Poſſeſſion, and the taking 
the Profits as before, yet the Continuance ſhall not be any Diſſeifin to J. S. becauſe 
the firſt Entry was not any Diſſciſin. 2 Dan. 625. 1 RO. Abr. 659. 

If a Man enters and ouſts a Copyholder of Inheritance of a Manor in the Hands 
of the King; by this he gains no Eſtate, but a Poſſeſſion againſt all Strangers. 
3 Leon. 221. 4 Leon. 30. | 

But if a Man enters upon the King's Farmer, he thereby gains an Eſtate for Years ; 
and if he leaſes to another, his Leaſe may maintain an Ejectment. 3 Leon. 206. 
Godb. 138, 129. 

If there be Tenant at Sufferance, and a Stranger not having any Right to the 
Land makes a Leaſe to him by Indenture, rendring Rent, without putting the Te- 
nant at Sufferance out of Poſſeſſion, and the Tenant pays the Rent to the Stranger, 
this is not any Diſſeiſin to him that had Right. 2 Danv. 625. 1 Roll. Abr. 659. 

If Leſſee for Years hold over his Term, yet he is not any Diſſeiſor, becauſe he 
comes in by the Act of the Party; but he is called a Tenant at Sufferance. (1 Roll. 
Ar. 659, 660. 2 Dan. 626.) And the Leſſor may either take him as ſuch, or have 
an Action of Entry Ad Terminum qui præterit againſt bim as Tenant of the Freehold, 
I Jon. 316, 317. 4 Co. 24. 4. b. 

And if a Tenant pur auter vie holds over, he is no Diſſeiſor. 4 Co. 24. 4. b. But 
dide Ow. 27, 35. 2 Leon. 45, 46. 


If 
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If Guardian by Nurture makes a Leaſe by Indenture to one, being under the 
Ticle of the Infant, rendring Rent to himſelf, which is paid accordingly, yet this is 
not any Diſſeiſin to the Infant. 2 Dan. 625. 1 Roll. Abr. 659. 

If Tenant at Will, rendring Rent, and his Son enters generally, occupies the Land, 
and pays the Rent during his Life, and dies, and his Son alſo enters and pays the 
Rent, no Freehold is gained by this Manner of Entry and Occupation, nor is it any 
| Difſeifin, 1 And. 134. | 
Who ſhall be If a Diſſeiſor makes a Leaſe for Years or at Will, and the Diſeiſee enters upon 
faid a Diſ- him, and after the Leſſee re- enters, claiming his firſt Eſtate, yet he is a Diſſeiſor, be- 
wier or not (cauſe he cannot qualify his own Tort. 2 Dan. 630. 1 Roll. Abr. 662. 
cannot qualify Where a Man enters of his own Head, and occupies Land, if the Frecholder re. 
his own leaſeth to him in Fee, Nil operatur, becauſe there is no Privity between them. Lit. 
Wrong. 5. 461. This muſt be intended of a Tenant at Sufferance ; for if a Man enters into 
Lands of his own Wrong, and takes the Profits, his Words, To bold it at the Hl 'ill of 
the Owner, cannot quality his Wrong, but he is a Diſſeiſor. Co. Lit. 271. a. 

And if a Man enters into my Land, claiming a Leaſe for Years, he is a Diſſciſor. 
9 H. 6. 21. 31. b. 2 Dan. 630. 1 Roll. Abr. 662. 

Leſſee for Years at a Day to come enters before his Term commences, and con- 
tinues Poſſeſſion afterwards, he is a Diſſeiſor. 1 Cd. 8. 

If a Man enters claiming as Guardian where he is not Guardian, he is a Diſſeiſor, 
9 H. 6. 31.b. 28 AI 11. Bro. Diſſeiſor 84. Br. Aſſiſe 279. 2 Dan. 630. 1 Roll. 


Abr. 662. | 
So if a Man enters into Land, claiming as Tenant by Statute-Merchant when he 


has no Right, Sc. he is a Diſſeiſor. 24 E. 3. 31. 2 Dan. 630. 1 Roll. Abr. 662. 

If a Man leaſe for Years to another and his Heirs, and after the Leſſee dies, and 
his next Heir claiming the Land enters into the Land; tho' this is but a Chattel, ſo 
that the Heir hath no Right thereto, yet becauſe he claims but the Term, he is no 
Diſſeiſor. 11 E. 3. 88. 2 Dan. 331. 1 Roll. Abr. 662, 

If a Copyholder leaſes for Years - Licence of the Lord, and after enters upon the 
Leſſee, and ouſts him, this is a Diſſeiſin to the Lord of the Freehold. 2 Dan. 331, 
1 Roll. Abr. 662. 

If the King Guardian continues the Poſſeſſion after the full Age of the Heir, he 
does not gain the Fee thereby, becauſe he hath Right to continue it till Livery ſued. 
5 I. 4. 43. 2 Dan.631. 1 Roll. Abr. 662. 

If the Guardian holds himſelf in after the full Age of the Heir without Cauſe, he is 
a Diſſeiſor. 7 H. 4. 43. 2 Dan. 631. 1 Roll. Abr. 663. | 

But if Leſſee for Years holds over his Term, he is no Diſſeiſor. 7 H. 4. 43. 2 Dan. 
631. 1 Roll. Abr. 663. 

Diſſeifin of a If I have a Rent-Charge iſſuing out of Land, of which there are ſeveral Tertenants, 

Rent. and I diſtrain upon any of the Land, and one of the Tertenants makes a Reſcous 

Denial. without the Conſent of the others, yet the others are Diſſeiſors alſo; for the Diſtreſs 
is a Demand in Law, and the Non-payment a Denial, and ſo a Diſſeiſin. 39 Af. 4 
Fitz. Aſſiſe 335. All adjudged Diſſeiſors, but he that made the Reſcous only awarded 
to Priſon. 2 Dau. 622. 1 Roll. Abr. 658. ; 

So if there be two Jointenannts, and one of them makes Reſcous, they are both 
Diſſciſors; for the Diſtreſs is a Demand in Law, and the Non-payment a Denial 
and Diſſciſin; but he that made the Reſcous only is the Diſſeiſor with Force. Co. 
Lit. 161. 5. Moor 53. | 
If the Grantee of a Rent-Charge demands the Rent, and after diſtrains, and 2 
Stranger, without the Aſſent of the Tenant, makes Reſcous, yet this is a Diſſeiſin in 
the Tenant, for the Non- payment was a Denial, and the taking of the Diſtreſs has 
not waived this Diſſeiſin. The Caſe aforeſaid of 39 A 4. proves this. 29 A 51. 
(53) dubitatur. Fitz. Aſſiſe. 335. Br. Diſſeiſin 59. 2 Danv. 623. 1 Roll. Abr. 658. 

If he that ought to have a Rent-Charge comes to the Proctor of the Tenant of the 
Land out of which the Rent iſſues, and demands the Rent, and he refuſes to pay it, 
this is a Diſſeiſin. 18 E. 3. Aſiſe 78. 1 Roll. Abr. 658. 2 Dan. 623. 

Note; The Demand of the Rent muſt be on the Land. Co. Lit. 153. 4. 

If I have a Rent-Charge iſſuing out of Land, of which there are ſeveral Terte— 
nants a Demand upon the Land, in the Poſſeſſion of one of the Tenants, and Non- 
payment, is a Diſſeiſin by all, for all the Rent iſſues out of every Part. 39 Af. 4 
2 Dan. 623. 1 Roll. Ar. 658. 
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When there is a lawful Demand of a Rent-Seck, and the ſame is not paid, where 

the Tenant is preſent or abſent, this is a Denial in Law, and conſequently a Diſſeiſin. 
t. 153. b. 

has Man is ſeiſed of a Rent-Seck, and the Tenant will not pay it, the Party 
ſeiſed of the Rent (or ſome other by his Direction) muſt go upon the Land, and 
demand the Arrears of the Rent; and if the Tenant denies to pay it, this is a Difſeiſin : 
So if the Tenant is not there ready to pay it, this is a Diſſeiſin: So if there is no 
Body upon the Land ready to pay it when demanded, this is a Denial in Law, (for 
Non-payment is a Denial in Law, whether the Tenant is preſent or abſent. Co. Lit, 
153. b.) and a Diſſeiſin, for which an Aſſize lies. Lit. G 233. 


And where there is a Houſe upon the Land, a Demand either at the Houſe or 
upon the Land is ſufficient. Co. Lit. 152. 4. 


And a Demand needs not be upon the Day, but at any Time after is ſufficient. 
Co. Lit. 153. a. b. 


There are three Cauſes of a Diſſeiſin of a Rent-Service, viz. (1) Reſcous, 
(2) Replevin, and (3) Incloſure. Lit. F. 237. 


Reſcous is where the Lord diſtrains, and the Cattle are reſcued from him, or the 
Tenant or another Man will not ſuffer him to diſtrain. Lit. f. 237. 
Replevin is where a Diſtreſs is made, and the Diſtreſs is replevied by Writ or 

Plaint. Lit. $. 237. Replevin is derived of Replegiare, to re-deliver to the Owner 
* ypon Pledges or Surety. Co. Lit. 161. a. And Incloſure is if the Lands and Tene- 
ments be ſo incloſed, that the Lord may not come within the Lands and Tenements 
to diſtrain. Lit. F. 237. 
And the Cauſe why ſuch Things ſo done be Diſſciſins made to the Lord, is, that 
by ſuch Things the Lord is diſturbed of the Means by which he ought to have come 
at his Rent, viz. of the Diſtreſs. Lit. F. 237. Co. Lit. 161. a. 
Blut all theſe are intended by Littleton to be Diffeiſins after an actual Seiſin had, 

and when the Rent is behind, otherwiſe none of theſe are Diſſeiſins at all. Co. Lit. 
161. 4. 
I bo' upon a Replevin the Diſtreſs is re-delivered by the Sheriff by Courſe of Law, 
yet this is a Diſſeiſin, becauſe the Party is thereby diſturbed of the Means by which 
be ought to come to his Rent, wiz. of the Diſtreſs. Co. Lit. 161. a. 
' "There are five Cauſes of a Diſſeiſin of a Rent-Charge. Littleton ſays four, viz. 
(1) Reſcous, (2) Replevin, (3) Incloſure, and (4) Denial; for Denial is a Diſ- 
ſeiſin of a Rent-Charge as well as for a Rent-Service. But Denier is no Diſſciſin of 
a Rent-Service without Reſcous or Reſiſtance, And Coke ſays you may add a fifth, 
viz. Reſiſtance to diſtrain, Counterpleading and Vouching a Record and Faller there- 
of. Lit. F. 238. Co. Lit. 161. b. 

And there are two Cauſes of a Diſſeiſin of a Rent-Seck, Denial, and Incloſure. 
Lit. $. 239. The Reaſon wherefore Incloſure is a Diſſeiſin of a Rent-Seck, is becauſe 
the Grantee cannot come upon the Land to demand it. Co. Lit. 161. b. 

Ih! here is another Cauſe of Diſſeiſin of all three, that is, if the Lord is going to the 
> Land to diſtrain, or the Grantee of the Rent-Charge or Seck to demand the Rent, 
and the Tenant foreſtalls him in the way with Force and Arms, or menaceth him in 
* ſuch Manner, that he dares not come to the Land, Cc. for Doubt of Death, or bodily 
Hurt; this is a Diſſeiſin, for that the Lord is diſturbed of the Means whereby he 
| ought to come at his Rent. Lit. 240. 

If a Man diſtrains for a Rent-Service, and a Stranger reſcues the Diſtreſs in the 
__ - the Tenant, this is a Diſſciſin of Rent. 56 H. 3. 2 Dan. 624. 1 Roll. 
E Abr. 658. 
= 5X eme Covert ſhall not be Diſſeiſoreſs by the Act of the Baron. » E. 4. 7. b. 
© Fitz. Diſſeiſin 3. B. 66. 12 E. 4. 9. b. 2 Dan. 626. 1 Roll. Abr. 660. 

He who is preſent when a Diſſeiſin is made with Force, is a Diſſeiſor with Force ; 
but he who being abſent commands a Diſſeiſin, or agrees to it when done with Force, 


is a Diſſeiſor; but not with Force. Gomlſ. 42. & If he commands or agrees ſpe- 
| cially to the Diſſeiſin with Force. Vide Moor 53. 


| Ss, * Covert may be a Diſſeiſoreſs by her actual Entry or proper Act. O. 
I it. 357. 6. 
E Tho'her Husband is preſent, Co. Lit. 357. 6. | 
But a Feme Covert cannot be a Diſſeiſoreſs by her Commandment or Procure- 
nent, nor by her Aſſent or Agreement ſubſequent. Co. Lit. 657. Lit. F. 678. 
© 1 Roll. Abr. 660. Bro. Tit. Diſſe in 15, 67. 8 H. 6. 14. 
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If Baron and Feme preſent to a Church where they have no Right, this is the Act 
of the Husband, and the Wife gains nothing thereby. March go. 

If a Man commands J. S. to enter into certain Land in his Name, if he hath Right 
thereto, or in the Name of his Couſin, if he hath Right; if F. . enters accordinaly, 
yet if the Commander or his Couſin have no Right, he ſhall not be a Diſſeiſor, but 
J. H only, for his Command was conditional. 34 Af. 12. adjudged. Br. Entry Con. 
geable 2. Fitz. Aſſiſe 315. 2 Dan. 631. 1 Roll. Abr. 663. 

So if a Man ſays to F. S. that where his Anceſtor died ſeiſed of certain Land, he 
commands him to enter into it in his Name if his Anceſtor died ſeiſed of a Fee, 
otherways not: If F.S. enters in his Name, yet if the Anceſtor of the Commander 
did not die ſeiſed of a Fee, J. S. only is the Diſſeiſor, and not he that commanded 
him, for his Command was conditional. 34 Af. 12. Fitz. A 315. 2 Dan. 631. 
1 Roll. Abr. 663. 

If a Man commands 7. S. to diſſcife F. D. and he does it accordingly, the Com- 
mander is a Diſſeiſor as well as 7. S. 2 Dan. 631. 

If a Man commands his Bailiff to make a Diſſciſin, and he does it accordingly, the 
Commander is a Diſſeiſor. 27 Af. 30. Fitz. Afiſe 254. 2 Dan. 631. 1 Roll. Alr. 
663. 

If a Man counſels another to make a Diſſeiſin, and he does it accordingly, the 
Counſellor is a Diſſeiſor. 27 Af. 30. Fitz. A254. 2 Dan. 631. 1 Roll. Abr. 663. 


The Coadjutors, Counſellors, Commanders, Ec. are all Diſſeiſors. Co. Lit. 180. b. 


If a Man makes a I caſe for Years of the Land of another out of the Land, and 
the Leſſee enters, the Leſſee only is the Diſſeiſor, and not the Leſſor. P. 10 Fa. B. 
Contra 23 H. 8. F. 27. 2 Dan. 631. 1 Roll Abr. 663. 


If a Leſſee at Will makes a Leaſe for Years, and the Leſſee for Years enters, the 


Leſſce at Will is the Diſſeiſor, and not the Leſſee for Years, for that otherwiſe the 
Leaſe for Years would be void. 1 Roll. Abr. 663. 2 Dan. 631. 

If Tenant at Will or Sufferance makes a Leaſe for Years, the Leſſee at Will and 
Tenant at Sufferance are the Diſſeiſors, and not the Leſſee for Years. 12 E. 4. 12.6. 
Br. Diſſeiſin 67. Fitz. 4. 2 Dan. 632. 1 Roll. Abr. 663. 

If A diſſeiſes one to the Uſe of B. who knows not of it, and B. aſſents to it, in 
this Caſe till Agreement A. is Tenant of the Land, and after Agreement B. is Te- 
nant of the Land, but both of them are Diſſeiſors. Co. Lit. 180. 5. 

Bur if done with Force, A. is only guilty of the Force. Moor 53. 

Ik the Baron diſſeiſes another to the Uſe of the Feme, the Feme is not a Diſ- 
ſeiſoreſs by this Act of the Baron. 14 E. 4. 9. b. Fitz. Diſſeiſin 3. Br. 66. 

So it ſhall be tho' the Wife agrees to it during Coverture, for her Agreement is 
void. 2 Dan. 627. 1 Roll. Ar. 660. 

If a Man with Force diſſeiſes another to my Uſe without my Command, and 1 
after agree to the Diſſeiſin, I am a Diſſeiſor ; but all the Force is only in the Coad- 
jutor : But if I agree ſpecially to the Diſſeiſin with Force, then perhaps I ſhall be 
charged therewith. Aſoor 53. pl. 155. Govlſ. 42. 

If one Nan diſſeiſes another to the Uſe of a Feme Covert, if the Feme agree s du- 
ring the Coverture, yet ſhe is not any Diſſeiſoreſs, for her Agreement is void. 2 Dan. 
627. 1 Roll. Abr. 660. | 

So if the Baran agrees to the Diſſeiſin, this ſettles an Eſtate in the Feme, but ſe 
ſhall not be a Diſſeiſoreſs by the Agreement of the Baron. 12 E. 4. 9. b. Fitz. Di- 
ſeiſin 3. Br. 66. Br. Agreement 4. 3 Leon. 272. 2 Dan. 627. 1 Rall. Abr. 660. 

The ſame Law if both agree, yet the Feme is not a Diſſeiſoreſs. Contra 15 E. 4 
15. b. admitted. Br. Diſſeiſin 12. 2 Dan. 627. 1 Roll. Ar. 660. 

Bur after the Death of the Baron if the Feme agrees to the Diſſeiſin, ſhe ſhall be 
a Diſſeiſoreſs. 12 E. 4. 9. b. Curia. Fitz Diſſeiſin 3. Br. 66. Br. Agreemeit + 
2 Dan. 627. 1 Roll. Abr. 660. 

It is regularly true, that a Feme Covert cannot be a Diſſeiſoreſs by Commandmer: 
precedent, or Agreement ſubſequent. C9. Lit. 357. b. 

Ik a Man enters into the Land of another, claiming as Guardian where the Land, 
is not held of him, or where he ought not to be Guardian, tho? he is a Diſſciſor 2 
the Election of the Heir, yet the Heir may ele& him to be no Diſſeiſor, (28 37.) 
for ſuch Guardian after Entry grants the Ward over, and the Grantee enters, 484 
he is adjudged a Diſſeiſor, and therefore the firſt Guardian was no Diſſeiſor by &: 
Election, for if he was a Diſſciſor, the ſecond Guardian could be no Diſſeiſor to him. 
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(1 Roll. Abr. 661. 2 Darn. 628. Cro. Car. 303.) And the Infant may either charge 
him as Diſſeiſor or Accountant. Cart. 162. 


If Leſſee at Will makes a Leaſe for Years, this is a Diſſeiſin at the Election of the 
Leſſor at Will that has the Fee, for if he diſpoſes of the Land as if no Diſſeiſin had 


been, then it is no Diſſeiſin, (P. 9 Car. B. R. Hunden and Bangh) adjudged in a Writ 


of Error per Cur. Centra, Richardſon 5 and the Judgment given to the contrary ir 
Banco by the Court aga.nſt Harvey reveried accordingly. Intratur Hill. j Car. B. R. 
Ret. 1106. where after the Leaſe for Years made by the Leſſce at Will and Leſſor at 
Will joined in a Fine, and declared the Uſes of the Fee, and adjudged good. And 
in the Argument of this Caſe, another Caſe was vouched to be adjudged between 
Powſely and Blackman accordingly. Tr. 18 Fac. Rot. 130. B. R. (Where the Mertgagor 
in Fee, who by Agreement was to bold the Land till Failure, leaſed for Tears, &c. 1 Jon. 
316. & Cro. Car. 364. ſame Caſe cited. Cro. Jac. 659, 660. 2 Roll. Rep. 242, 243, 
284, 285. ſame Ciſe adjudged. Bridg. 12, 13. ſame Caſe.) ap oe hve. yh was given 
the 20 Fac. where after a Leaſe for Years made by Tenant at Sufferance upon a Mort- 


gage, the Deviſe of the Mortgagee was adjudged good, and ſo no Diſſciſin at his 
Election. 1 Roll. Abr. 661. 2 Dan. 629. 


1 In Cro. Car. 303. the Caſe of Blunden and Bangh is reported accordingly. But ad- 
* mitting it a Diſſeiſin, the Leſſee at Will becomes D ſſciſor and fenant. And at the 
| End of the Caſe there is a Nota, That Sir Rolert Heath, C. J. of C. B. Crawley, J. 
Denbam and Trevor, Barons, agreed with the Judgment of B. R. and conceived it 
! would be very miſchievous if it ſhould be adjudged otherways: But Sir Humphry 
Davenport ſeemed to doubt, whether the Leſſde for Years ought not ſtrictly to be 
taken for the Diſſeiſor and Tenant. 1 on. 315, 316. ſame Cal: adjudged according- 
* ly. Lit. Rep. 297, 370. ſame Caſe adjornatur. Lat. 53. Cart. 162. & 3 Mad. 197. 
{ame Caſe cited. But for which of them ſhould be the Diſſeiſor, vide Co. Lit. 57. 4. 
* 2 Inft. 413. Cro. El. 830. 2 Roll. Rep 242, 243, 284. Bridg. 14. Ow. 28. 2 Leon. 
j 46. Lit. Rep. 297, 298, 370. Where it ſhould be no Diſſciſin, there being no Inten- 
tion to make one, 1 Leon. 122. 2 Roll. Rep. 284. 1 And. 134. Styl. 407. Cart. 198. 
> 3 Mod. 196, 197. | 
| Where Tenant at Will makes a Leaſe for Years, and the Leſſee enters, it is no 
Diſſeiſin, but at the Election of him who has the Freehold. Latch 53. Cart. 162. 
Cro. Car. 302. pl. 6. vide Cro. Fl. $30. pl. 38. 1 Jones 315. Cro. Car. 220, 221. Br. 
Diſſerſin 68. Dalſ. 46. ( vid. where an Entry in Purſuance of a void Leifſe is to be 
taken for a Diſſeiſin. Lucas 265.) The Diſſeiſin muſt be at the Election of him to 
whom the Tort is done, Whoever holds by my Agreement is my "Tenant at Will, 
and I have the Eſtate. Cart. 198. | | 
And ſuch Leſſee for Years after Entry is a Diſſeiſor, and a Rcleaſe or Confirma- 
tion to the Tenant at Will afterwards is void, becauſe the Privity is gone. Cro. Al. 
830. pl. 38. 


Receiving of my Rents or Feeding of my Common, is but a Diſſciſin at Election. 
Hob. 322. 

If a Man enters into the Land of an Infant by his Aſſent, this is a Diſſeiſin to the 
Infant at his Election, for the Infant cannot Prejudice himſelf by his Aſſent. 11 E. 3. 
© Af. 87. adjudged. 2 Dan. 629. 1 Roll Abr. 661. 

If A. be ſeiſed of Lands in Fee, and a Stranger enters upon him by Colour of a 

Leaſe for Years, which is void, and pays the Rent to him, this is not any Diſſeiſin at 
| Election; for if A. after covenants to ſtand ſeiſed to the Uſe of himſelf in Tail, the 

3 ou well riſe. P. 6 Fa. B. Molineux's Caſe, per Cur. 2 Dan. 629. 1 Roll. 

r. 661. 

If Tenant for Years ſurrenders to the Leſſor, and yet continues in Poſſeſſion, pay- 
ing his Rent to the Leſſor, this is no Diſſciſin to the Leſſor but at his Pleature. 
© Dy. 62. pl. 43. | 

If A. ſeiſed in Fee, makes a Deed of Leaſe, by which he demiſes it to B. Hal endum 
4 die datus for Life, with a Letter of Attorney in the Deed to mike Livery, and 
& reſerving 6s. 8 d. Rent, and the Attorney makes Livery the ſame Day of the Date, 
| according to the Form of the Charter, and the Leſſee enters, claiming it by Force of 
| the Indenture and Livery, and pays the ſaid Rent to the Leſſor, according to the 
Form of the Indenture; this is not any Diſſciſin to A. at his Election, tho? prims 
| facie he was a Diſſeiſor, yet in as much as he claimed but a Leaſe, and paid his Rent 
þ accordingly, the Leſſor may ele that he ſhall not be a Diſſciſor. M. to Car. B. R. 
Bull and Wiat. 1 Roll. Abr. 661, 662. 2 Dan. 629, 630. Cro. Car. 388. 
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The Court at firſt ſeemed e contra; but after they gave a peremptory Rule for 
Judgment for the Haintiff, upon the Non-attendance of the Defendant, by which 
they adjudged it to be no Diſſeiſin at Election, where the Caſe was, That the Heir 
of the Leſſor after the Leaſe made ſuffered a common Recovery of the Land upon a 
Præcipe brought againſt him, without any Entry into the Land; and by Conſequence 
it was adjudzed that this Recovery was good. But it ſeems that they adjudged it 
upon the laſt Point of the Recovery. Et P. 11 Car. B. R. Sir Kenelm Digby and 

ordan, per Cur. upon Evidence at the Bar, reſolved, IT! at this is an abſolute Dif. 
eiſin, becauſe the Leſſee entered claiming his Eſtate for Life, and that it had been 
otherwiſe if he had claimed as Leſſee at Will. 2 Dau. 630. 1 Roll. Abr. 662. 

If A. leaſes the Demeſnes of a Manor for Years to B. and after aſſures a Jointure 
of the ſame Land to his Wife for her Life, and after aliens the Fee, and the Alience 
enjoys the Rent by the Hands of the Termor, and after A. dies, and the Wife enters 
claiming her Jointure, and there keeps Court, Sc. and B. aſſents thereto, and at- 
torns to the Wife, and pays to her the Rent; this is a Diſſeiſin to the Alienee or not 
at his Pleaſure, notwithſtanding the Continuance of the Poſſeſſion of the Termor. 
D. 2 El. 178, 38. 2 Dan. 630. 1 Roll. Abr. 662. 

If A. being ſeiſed in Fee of certain Lands, leaſes them for four Years, and the 
Leſſee enters, and after A. grants the ſame Premiſſes to B. Habendum from Mid- 
ſummer next for Life, and after that Feaſt the Leſſee attorns, and the Years expire, 
and B. enters, he is a Diſſeiſor, the Grant being void in Law. And there is a Dj. 
verſity between a Grant made by Agreement of Parties, which ſtands not with the 
Rule of Law, and a Grant good in its Commencement, but to be perfected by a ſub. 
ſequent Ceremony, as in Caſe of a Charter of Feoffment, if the Feoffee enters be- 
fore Livery, he is not a Diſſeiſor. 2 Co. 55. 

If a Man recovers ſeveral Houſes in an Aſſiſe, and after the "Tenant reverſes it in 
a Writ of Error, and a Writ of Execution iſſues to the Sheriff to put him in Poſ- 
ſeſſion of the Houſes which he loſt by the Judgment, tho' the Tertenants are Strangers 
to the Recovery, and therefore ought not to be ouſted without a Sire Facias againſt 
them ; yet if he does Execution, putting him out of Poſl: fſion by Force of this Writ, 
he ſhall not be any Diſſeiſor, becauſe he has the direct Authority of the Court to do 
it. 2 Dan. 632. 1 Roll. Abr. 663. 

So if one takes out an Execution upon a Judgment after the Year, without ſuing 
out a Srire Facias, this Execution is not void, but only voidable, and will juſtify the 
Officer that executes it. 3 Lev. 404. adjudged. 

Ihe ſame Law is in all Caſes where the Execution is of a Judgment in which the 
Demand was of a Thing certain ; if the Sheriff make Execution of this Thing, he is 
no Difſcilor. 2 Dan. 632. 1 Roll. Abr. 664. 

But where the Execution is in the Generalty, without mentioning any Thing in 
particular, there the Sheriff ought to make Execution of the right Thing at his own 
Peril, otherwiſe he will be a Diſſeiſor, for he is bound to take Notice thereof, and 
has no Warrant from the Court to make Execution but of the right Thing. 2 Dan. 
632. 1 Roll. Abr. 664. 

An Infant of the Age of eighteen Years may be a Diſſeiſor with Force by actual 
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An Infant may be a Diſſeiſor by actual Entry. 3 H. 4. 7. Br. Aſſiſe 46. Br. 
Agreement 9. Br. Diſſeiſin 3. . 2 Dan. 627. 1 Roll. Abr. 660. 

So may a Feme Covert by actual Entry. 9 H 4 6. 12 E. 4. 9. b. Cir, 7 E. 4. 
7. B. Fitz. Diſſeiſin 3. Br. 66. 2 Dan. 627. 1 Roll. Abr. 660. 

But an Infant ſhall not be a Diſſeiſor by Agreement to a Diſſciſin to his Uſe. 
3 H. 4.17. 12 H. 4. 22. b. Br. Aſſiſe 46. Agreement 9. Diſſeiſor 5. F N. B. 179. C. 
2 Dan. 627. 1 Roll. Abr. 660. 

If the Baron and Feme enter into Land in the Right of the Feme, where ſhe has 
no Right, the Feme is not a Diſſeiſoreſs, for this ſhall be taken to be the Act of the 
Husband only. 2 Dan 627. 1 Roll. Abr. 660. 

If a Man takes a Diſtreſs for Rent iſſuing out of the Land of a Feme Covert, and 
the Baron and Feme make Reſcous, they are both Diſſeiſors. id. 

If the Baron diſcontinues the Land of his Wife, the Feme being in Poſſeſſion, ard 
diſagreeing to the Feoffment, claiming her firſt Eſtate, the Feme is a Diſſeiſoreſ- 
thereby. 21 E. 3. 6. U. 2 Dan. 627. 1 Roll. Abr. 660. 

A Leſſee for Years cannot be diſſeiſed; for none can be diſſciſed but he who has 
the Freehold. Cro. Fac. 678, 679. pl. 15. : 
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A Feme Covert cannot make a Diſſeiſin to the Uſe of her Husband, 8 H. 6. 14. þ, Who may be 


Curia, (becauſe tho' ſhe gains an Eſtate by her Entry, yet ſhe has not Power to dil- 
poſe thereof to another, being Covert, as ſhe ought if ſhe could make a Diſſe.ſin. to 
another's Uſe). Contra 21 H. J. 35. 2 Dan. 628. 1 Roll. Abr. 660. 

A Feme Covert cannot diſſeiſe a Man to the Uſe of a Stranger for the Cauſe 
aforeſaid. Contra 21 H. J. 35. 2 Dan. 628. 1 Rull. Abr. 661. 

A Corporation Aggregate cannot make a Diſſeiſin to the Uſe of another. 2 Dar. 
628. 1 Roll. Abr. 661. | 

If a Corporation Aggregate diſſeiſes one to the Uſe of another Man, they are Diſ- 
ſciſors in their natural Capacity. id 

If a Man brings an Infant with him into the Lands of J. S. and there claims the 
Land to the Uſe of himſelf and the Infant, yet the Infant is not any Diſſeiſor, be- 
cauſe he made no Claim. bid. 

If A. difſeiſes one to the Uſe of B. who knows not of it, and B. aſſents to it, in 
this Caſe till the Agreement A. is Tenant of the Land, and after the Agreement B. is 
Tenant of the Land. Co. Lit. 180. b. 

The Demandant in a Præcipe, and others, diſſeiſed the Tenant to the Uſe of the 
others, and the Writ abated not, for the Demandant gained no Tenancy in the Land, 
being but a Coadjutor. Co. Lit. 180. b. 

If one diſſeiſes Tenant for Life to the Uſe of him in Reverſion, and after he in 
Reverſion agrees thereto, it is ſaid that he in Reverſion is a Difſei:or in Fee, for by 
the Diſſe:ſin made by the Stranger the Reverſion was deveſted, which they ſay could 
not be reveſted by the Agreement of him in Reverſion, for that it made him a Wrong- 
doer, and therefore no Relation of an Eſtate gained by Wrong can help him. Co. 
Lit. 180. 6. 

The Agreement has Relation to the Time of the Diſſeiſin, and if the Diſſeiſor 
makes a Leaſe before Agreement, the Party to whoſe Uſe, agreeing after, ſhall avoid 
the Leaſe. 2 Leon. 223. per Feffrys, arguendo, ſed & & vide Co. Lit. 292. a. 

Ik a Man be diſſeiſed of Part of a Corody, this is not any Diſſeiſin of the Whole. 
2 Dan. 632. 1 Roll. Abr. 664. 

If the Corody be to take four Loaves and four Flagons of Drink every Week, and 
he is diſſeiſed of the Loaves, this is no Diſſeiſin of the Drink; but if diſſeiſed of two 
Loaves only, this is a Diſſeiſin of all four. 8 Co. 50. 2. 

If a Man be diſſeiſed of Part of the Profits of an Office, this is not any Diſſeiſin of 
the whole Office. 2 Dan. 632. 1 Roll. Abr. 664. 

If a Man holds of me 20s. Rent, and diſſeiſes me of 10 s. thereof, this is a Diſ- 
ſeiſin of the Whole, Vid. 

If I am ſeiſed of a Manor which extends into ſeveral Counties, and one diſſeiſes 
me of an Acre in one County, this is not any Diſſeiſin of the Reſidue of the Manor. 
Ibid. | | 

A Diſſciſor's dying ſeiſed, unleſs he has had quiet Poſſeſſion without Entry or 
Claim for five Years after the Diſſeiſin, does not take away the Entry of the Diſſeiſee. 
Stat. 32 H. 8. c. 33. 

If a Diſſeiſor makes a Leaſe for Life, and afterwards levies a Fine of the Rever- 
ſion with Proclamations, and the five Years. paſs, ſo as the Diſſeiſee is for the Rever- 
lion barred, the Diſſeiſor ſhall not enter upon his Tenant for Life. Co. Lit. 298. a. 
For then he would avoid his own Grant. J[bi4. 302. 

Where a Man is poſſeſſed of a Leaſe, if he be not diſpoſſeſſed thereof, (if it be not 
turned to a Right) tho' another is in Poſſeſſion, no Fine and Non-claim ſhall bar; but 
if it is turned to a Right, then he is barred by a Fine and Non-claim, and cannot 
aſhgn ; tho? if it is not turned to a Right, then he may enter when he will, and it 
cannot bar him. Carter 196. 2 Inſt. 517, 9 Co. 106. a. Cro. Fa. 60. 5 Co. 124. 
1 Vent. 81. | 

If Leſſee for Years is ouſted, and he in Reverſion diſſeiſed, and the Diſſeiſor le- 
vies a Fine with Proclamations, and five Years paſs; the Leſſor as well as Leſſce are 


a Diſleiſot to 
the Ulſe of 
ancther. 
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barred by their Non- claim, and the Leſſor ſhall not have five Years after the Term 


expired; and this is by Reaſon of the Saving in the Statute of 4 H. 7. Podger's 
Caſe, 9 Cy. 105. b. The Leſſor might have entered in the Name of the Tenant for 
Life, for Years, or by Copy, and alſo in his own Right, and ſaved as well their In- 
tereſts as his own Eſtate. 9 Co. 105. b. 106. 4a. 

A Leaſe for Years being in eſſe, another Leaſe for Years was made to F.S. to 
ommence after the End of the firſt Leaſe determines, the ſecond Leſſee does not 
H h enter, 
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enter, but he in Reverſion enters, and makes a Feoffment, and levies a Fine with 
Proclamations, and five Years paſs without Entry or Claim of the ſecond Leſſee, 
Reſolved that the ſecond Leſſee for Years was barred : But if the firſt Leſſee had 
been ouſted, and a Diſſeiſor had levied the Fine, and he who had the future Intereſt, 
viz. the ſecond Leffee, enters not within five Years, it ſhall not bar him ; for the 
Diſſeiſor's Fine (be not having entered) did not deveſt the future Intereſt. Carter 82, 
117). $5 Co. 124. Cro. Fac. 606. 

Where the If a Diſſeiſor or other Wrong-doer aſſigns Dower fairly and juſtly without Covin, 

Ad of the that ſhall bind the Heir. Co. Lit. 35. a. Perk. 394, 395, 398. 2 Co. 67. 3 Co. 78. 

4 the 5 Co. 30. 6 Co. 58. Plowd. 54. Bro. 15, 59 | 

Heir, Where a Deſcent ſhall take away an Entry, vide Chap. 2. G. 2. 

Dilſeiſee's Re- If one diſſeiſe me, and during the Diſſeiſin cut down Timber, Graſs, Corn, c. 

medies aſter and afterwards I re-enter, I may = an Action of Treſpaſs againſt him and his 

Re- entry. Servants: But if my Diſſeiſor makes a Feoffment in Fee, Gift in Tail, Leaſe for Life 
or Years, and afterwards I enter, I ſhall not have Treſpaſs againſt them who came in 
by Title; for this Fiction in Law, That the Freehold has always continued in me, 
ſhall not make them who come in by Title to be Tort-Feaſors. 11 Co. 51. a. þ, 
Keilw. 1. 5. Hob. 98. 2 Roll. 554. But I ſhall recover all the meſne Profits againſt 
my Diſſeiſor himſelf, tho* not againſt thoſe claiming under him. 11 Co. 51. a. Hob. 
98. 2 Roll. 554. Yet in Holcomb v. Rawlins, it was adjudged, that the Diſſeiſee was 
remitted by his Re-entry to his firſt Poſſeſſion, and then all who occupied in the 
mean Time by what Title ſoever they came in, ſhall anſwer to him for their Time; 
as if a Diſſciſor had been diſſeiſed by another, and the firſt Diſſeiſee re-enters, he 
ſhall in Treſpaſs puniſh the laſt Diſſeiſor. Cro. El. 540. 

Altho' an Action will not lie againſt the Feoffee of the Diſſeiſor for the Corn or 

Graſs, Ec. cut, yet the Diſſeiſee, after his Re-entry, may ſeiſe or bring Trover for 
them; for the Repgreſs of the Diſſeiſee has Relation (as to the Property) to the 
Continuance of the Freehold in him ab initio. 11 Co. 57. . 


(H) By Abatement, Intruſion, Defirceament, Ufrrpation, and Purpreſture. 


Abate, what. A Tae is a French Word, and ſignifies Diſtruere, or Proftruere, to deſtroy or 
proſtrate. Co. Lit. 134. b. 

And Abate is both an Engliſh and French Word, and ſignifies in its proper Senſe 

to diminiſh or take away, as an Abator diminiſhes and takes away the Freehold in 

Law deſcended to the Heir, and ſo it is ſaid to abate an Account, ſignifying Sub- 

ſtraction or Withdrawing, Ec. and to abate the Courage of a Man. In another 

Senſe ir ſignifies to proſtrate, beat down or overthrow, as to abate Caſtles, Houſes, 

Abatement, and the like, and to abate a Writ; and hereof comes a Word of Art, Abatamentum, 

what, which is an Entry by Interpoſition. Co. Lit. 2). a. 

The Dif- Now the Difference inter Diſſeiſinam, Abatamentum, Intruſionem, Deforciamentum, 

ference be. &9 Uſurpationem, & Purpreſturam, is this: 

ſeifin, _ 3 is a wrongful putting out of him that is actually ſeiſed of a Freehold. 

. Lit. 27). a. 

Abatement, And Abatement is when a Man died ſeiſed of an Eſtate of Inheritance, and be- 
tween the Death. and the Entry of the Heir, a Stranger does interpoſe himſelf and 
abate. Co. Lit. 291. a. | 

Intruſion, Intruſion firſt properly is when the Anceſtor died ſeiſed of any Eſtate of Inheri- 


tance expectant upon an Eſtate for Life, and then Tenant for Life dies, and between 


the Death and the Entry of the Heir a Stranger does interpoſe and intrude. 2dly, He 
who enters upon any of the King's Demeſnes, and takes the Profits, is ſaid to in- 
trude upon the King's Poſſeſſion. 3dly, Where an Heir in Ward enters at his full Age 
without Satisfaction for his Marriage, the Writ ſays, quod intruſit. Co. Lit. 2). a. b. 
Deſorcement, Deforciamentum comprehends not only theſe aforenamed, but any Man that holds 
Land whereunto another Man has Right, be it by Deſcent or Purchaſe, is ſaid to be 
a Deforcecr. Co. Lit. 277. B. 
Uſurpation, Uſurpation has two Significations in the Common Law, one when a Stranger that 
has no Right preſents to a Church, and his Clerk is admitted and inſtituted, be is 
ſaid to be an Uſurper, and the wrongful Act that he has done is called an Uſurpa- 
tion. 2dly, When any Subject does uſe without lawful Warrant, Royal Franchiſcs, 
he is ſaid to uſurp upon the King thoſe Franchiſes. Co. Lit, 2717. b 


2 Purpreſtura, 


3 n T4057 & % 


N th pu). Kono bs 8 
A _ * = hs a 


e _, nero. TL 


| (who cites Lamb. Peramb. ;;: Dav. 37. 1 U. P. C. 360. Wright's Tenures 118.) ſays, 
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purpreſtura, or Pourpreſtura, a Purpreſture. Purpreſtura eft, Ec. generaliter quot ies Purprefture. 

aliquid fit ad nocumentum regii tenementti, vel regiæ vie (vel aliquarnm publicarum) vel 

civitatis, Ec. And becauſe ir is very properly when there is a Houſe builded, or an 

Incloſure made of any Part of the King's Demeſnes, or. of an Highway, or a com- 

mon Street or publick Water, or ſuch like publick Things; it is derived of the French 


Word Pourpris, which ſignifies an Incloſure, but ſpecially applied, as is aforeſaid, by 
the Common Law. Co. Lit. 271. b. 


D 
Of acquiring real Eſtates by Means of Forfeitures and Loſſes in Criminal Caſes. 


(A) Forfeiture in High Treaſon. 


IRST, The Delinquent forfeits to the King all his Lands, Tenements and Here- 

ditaments in Fee-ſimple or Fee-tail (or for Life, as to the Profits during the Of- 
fender's Life) holden or not holden of any other Uſes, Conditions, Entries, Ec. (not 
Rights of Actions where the Entry is taken away) which he had at the Time of the 
Treaſon committed, or afterwards, the Right of all others being ſaved. 

There is no Forfeiture of the Lands or Tenements, or Rights in Auter droit, (as 
in Right of the Church ; in Right of a Wife, but only during the Coverture ; nor of 
a Founder of a Houſe of Religion in Frank-almoign ; for that is annexed to the 
Blood of the Founder) and in clipping, the Hereditaments are forfeited only for 
Life. 


Secondly, The Delinquent's Vife loſes her Dower, not her Fointure. So it is in 
Petit Treaſon. 

Thirdly, His Blood ſhall be corrupted, by becoming baſe as to his Birth, and that his 
Children ſhall not inherit to him or any of his Anceſtors. In Counterfeiting the 
Coin or Clipping there is no Corruption of Blood. 

Fourthly, All his Gcods and Chattels ſhall be forfeited from the Time of the Convic- 
tion. For where Goods and Chattels are forfeited, there ſhall be no Relation to the 
Crime committed, as it is in Forfeiture of Lands, Co. Lit. 37. a. 41. 4. 392. a. & b. 
3 Inft. 19, 211. 3 Co. 10, 82. 

A Traitor or Felon after the 'Treaſon or Felony committed, and before Convic- 
tion, may ſell his Goods bona fide, whether Chattels Real or Perſonal, for his Main- 
tenance.” 

But if one, to prevent Forfeiture by Treaſon, Felony or Outlawry, makes a Gift 
of all his Goods, and afterwards is attainted or outlawed, theſe Goods are forfeited. 
11 Executor cannot forfeit the Goods which he has as Executor. 3 Co. 82. 

t. 

If one commits Treaſon, and dies before Attainder, or is ſlain in actual Rebellion, 
he forfeits nothing, if not attainted by Act of Parliament. But if the Chief Juſtice 
of the King's Bench (who is head Coroner of all England) in Perſon, upon View of 
the Body of him that was lain in open Rebellion, makes a Record thereof, and re- 
turneth it into the King's Bench, he ſhall forfeit his Lands and Goods. 3 Inf. 12. 
4 Cc. 57. H. P. C. 17. 


Thoſe that are hang'd by Martial Law, in Time of War, forfeir no Lands. Co. Lit. 
13. 4. 3 Iuſt. 21. 


See the 7 Ann. c. 21. whereby after the Deceaſe of the Pretender, no Attainder 
for Treaſon ſhall diſinherit the Heir, Ec. 
Mr. Wood in his Inſtitute of the Common Law, B. 4. c. 5. ſays, That in Gavelkind, See Stat. 
if the Father is hanged for Treaſon or Felony, the Sons ſhall inherit. But as to 17 E. 2 c. 16. 
Treaſon he muſt be miſtaken, for Mr. Robinſon in his Common Law of Kent, p. 230. 


that the Cuſtom of Gavelkind holds only in Caſe of Felony, and extends not to 
the King. 
By the 33 H.8. c. 20. If any Perſon ſhall be attainted of High Treaſon, the King When the 
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Chattels, and all other Things of the Offender ſo attainted, which the King might 
lzwfully have, or which the Offender might lawfully forfeit, as if he had been at- 
tainted by Parliament, without an Office or Inquiſition found. 

Saving to all others (except of the Offender attainted of High Treaſon, his Heirs 
and Aſſigns, and all other Perſons claiming by him, or to his Uſe, after the Treaſon 
committed) all ſuch Rights, Titles, Intereſts, Sc. which any of them ought to have 
if this Act had never been made. SED 

This Act veſts the actual Poſſeſſion in the King preſently by the Attainder, as well 
in the Life as after the Death of the Perſon attainted, and as well of Lands in Tail 
as of Land in Fee- ſimple. 

It alſo extendeth to all Manner of Attainders by Treaſon, whether by Confeſſion, 
Verdict, Proceſs or Outlawry, or Attainder by Parliament, 3 Co. 10. 

But as to the Time the King is veſted of Lands, Sc. forfeited for Felony, vide 


poſt. 


(B) In Miſpriſion of Treaſon. 


HE Offender forfeits his Goods and Chattels, and Profits of Land during T'fe, 
for his Concealment. But the Wife is dowable. Co. Lit. 392. U. 3 If. 36, 


213. H. P. C. 269. 


(C) In Petit Treaſon and Felony. 


Standing F the Offender ſtands mute, and is adjudged to Penance in Caſes of Petit 'Treaſon 
mute. and Felony, he forfeits his Goods and Chattels. So he does if he challenges above 
Challenging thirty-five Jurors. But not if he challenges above twenty and under thirty-ſix ; for 
no Law gives a Forfeiture for challenging above twenty. Neither is one convicted by 
the challenging above twenty, as one was by the Common Law by Challenge of 
three Juries. 3 Inſt. 22), 228. H. P. C. 226, 227. Kely. 36. : 
How the For- The Forfeiture is the like as in High Treaſon as to Lands and Tenements upon 
mag agg Attainder, and as to Goods and Chattels upon Conviction; except that upon . 
Treafon® tainder in Petit Treaſon or Felony Lands and Tenements intailed are forfeited only 
during the Life of the Tenant in Tail, and the Inheritance goes to the Iſſue. Co. Li.. 
37. 4. 41. 4. 391. 4. 392. a. b. 3 Inft. 212. 
The King ſhall have the Profits of Inheritances that are not holden during the 
Life of the Perſon attaint in Felony; but after his Deceaſe, the Inheritances that 
are not holden extinguiſh. Again it muſt be obſerved, that upon Attainder of 
Petit Treaſon the Wife is not dowable, but upon Attainder of Pelony ſhe is dowable. 
3 Inſt. 21. | 
Cuſtom of But by the Cuſtom of Kent, if Tenant in Fee-ſimple of Lands in Gavelkind com- 
Gavelkind, mits Felony, and ſuffer Judgment of Death, he ſhall incur Forfeiture of his Goods, 
what. but his Lands of that Tenure ſhall not be forfeited, nor eſcheat to the King or other 
Lord of whom they are holden, but the Heir, notwithſtanding the Offence of his 
Anceſtor, ſhall enter immediately and enjoy the Lands by * after the ſame 
Cuſtoms and Services by which they were before holden, which has given Occaſion 


to the Proverbial Expreſſion, 


The Father to the Bongh, 
And the Son to the Plough. 


Jurors. 
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Stat. 1) Ed. 2. de Prerog. Reg. c. 16. or as it is ſomewhat differently expreſs'd in the 
Manuſcript Copy of the Conſuetudines Kan. in Lincolns-Inu Library: 


"ow x 
V7 0444 44 n 1 24 


The Father to the Bonde, 
And the Son to the Londe. 


Nor ſhall the King have the Year, Day and Waſte of Lands in Gavelkind holden 
of a common Perſon where the Tenant: is executed for Felony, which ſeems to be 
but a Conſequence of the other Cuſtom, according to the general Rule in Bra v 


130. a. 131. & Nou debet Rex de Jure babere aunum & diem de aliqua terrd que 1! 
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Cu. 2. 6.7. Foꝛfeiture. 121 


poſit eſſe eſchaeta Domi norum. Robinſon's Common Law /f Kent, p. 226, 227. cites 
Authorities. 

m Caſtoms which are by Reaſon of the Land, as Gavelkind and Borongb Fygbiſ, Genera] Rule 
bind the King ; but Cuſtoms by Reaſon of the Perſon or the Goods do not. © . 6, Ce 
28. a, Bro. Cuſtom 5. 

But to how far this Cuſtom is confined, vide concerning Forfeitures upon Out- 
Acory oſt. 
470 ln Juſtice ſays, in 1 $74. 138. That he had heard that the Cuſtom of The To what 
Father to the Bougb, &c. was in no other Town or County except in Kent. But Places this 
Mr. Taylor in his Hiſt. of Gavelkind 106. mentions, that the Gavelkind Lands in the — * 5 
Liberty of Urchinfei/d in Herefordſhire partake of the fame Privilege. Indeed the N 
ſame Author ſays, that it was the Right of all Zales; which is certainly a Miſtake, 
for it appears by Statutum Malliæ, 12 H. 1. that even at the Time when the Lands in 
that Principality were partible among the Males, the Attainder of the Anceſtor for 
the Felony was a Bar to the Heir: Si excipiat quod anteceſſor, vel aliquis in deſcendendo 
commiſit Feloniam per quam ſibi non competit actio, Cc. terminetur per recordum Tuſti- 
ciariorum, vel per Inquiſitionem Patrice de ſuſpenſione, Ec. 

In the Stat. de Prarog. Reg. c. 16. it is mentioned to be uſed in the County of 
Glouceſter by Cuſtom, 'That after one Year and one Day the L.ands and Tenements 
of Felons ſhall revert and be reſtored to the next Heir to whom they ought to have 
deſcended if the Felony had not been done: But this Cuſtom differs from that of 
Kent in one Reſpect, that the King ſhall have the Year, Day and Waſte ; but not ſo 


of Lands in Gavelkind. Stamf. de Prerog. 50. a. Robinſon's Common Law of Kent 
232, 233. 

I is ſaid in Chapman's Caſe, 2 Roll. Rep. 368, That if a Brother in Gavelkind is Whether the 

attaint, the Land ſhall eſcheat ; tho* otherwiſe it is, if the Father be attaint ; for The Brother ſhall 
Father to the Bough, and the Son to the Plongb; and the Reaſon there given is, that inherit the 
the Cuſtom ſhall be taken ſtrictly. But this is a miſtaken Opinion. Mr. Lambard in rr 
his Peramb. 31 tho' he admits that ſome have doubted whether the Brother or Uncle 3 A+ 
ſhall have Advantage of this Cuſtom, is notwithſtanding of Opinion himſelf, that cuted for Fe- 
whoever the Heir be, he ſhall enjoy this Privilege, under the Cuſtom, as well as the lony. 
Son, becauſe the Words of the Cy/?umal extend to the Heir in general, and are not 
reſtrained to the Son alone. And it is a Diſtinction unknown to moſt of the Antho- 
rities both antient and modern, the Words of which are general as to all Heirs: Felo- 
nia anteceſſoris non impedit ſeiſinam beredis, nec ſucceſſionem. Bratt. ſupra, and 8 Ad. 2. 
Preſcription 50. By the Cuſtom of Kent, if a Man be hanged for Felony, the Lord 
ſhall not have the Eſcheat. And Bacon's Uſe of the Law 139. That the Land is not 
forfeitable nor eſcheatable for Felony. And 1 H. H. P. C 360. That if the Anceſtor 
be executed for Felony, the Land ſhall not eſcheat, but deſcend to the Heir. 

And Rot. Clanſ. 8 Rich. 2. m. 2. Kanc. The King writes to the Sheriff of Kent to re- 
deliver the Gavelkind Lands of a Man executed for Felony, which he had ſeiſed Cuz 
ſecundum Conſuetudinem de Gavelkind, in hoc caſu nos habere non debemus annum, diem, 
neque Faſtum, nec Capitales Domini inde Eſchaetam ; ſed proximi heredes fic Canvictorum 
& ſuſpenſorum bereditatem ſuam immediate conſequrntur ſelonid illa non obſtante : And 
by the ſame Cuſtom the Wife's Dower of the Moiety of Gavelkind Lands was in no Dower. 
Caſe forfeitable for the Felony of the Husband, but where the Heir ſhould loſe his 


Inheritance. Conſuet. Kauc. in Robinſon 283. 8 H. 3. Preſcription 60. adjudg'd Lamb. 
Peramb. 1 Noy's Max. 28. Dos poſt feoniam 


mariti] peti non poteſt a muliere, Ec. 
niſi in caſt ſpeciali ſicut in Kancid. Bratt. lib. 4 F. 311. 

Altho' the Cuſtom of Gevelkind extends not to 1 Treaſon, yet it ſeems it may ex- Whether the 
tend to Petty Treaſon, for that Offence is by the Law properly comprehended under Cultom of 
the word Felony. Co. Lit. 391. a. The Lands eſcheat to the Lord of the Fee, as in Gavelkind 
other Felonies. Stat. 25 Ed 3. c. 2. And Anterfoits attaint of Murder is a good Plea eg An 
to an Indictment of Petty Treaſon for the ſame Death, becauſe it has the ſame Judg- | 
ment in Effect, and the very ſame Forfeiture. 3 Inf. 213, 

Pirates, Robbers and Murderers on the Sea, attainted before Commiſſioners, by Piracy. 
Virtue of the Stat. 28 U. 8. c. 15. forfeit Lands, and incur Corruption of Blood. But 
not if they are tried before the Lord Admiral in the Court of Admiralty according to 
the Civil Law. cd, p. 655. 

Mr. Lambard doubts whether the Cuſtom of Gavelkind extends to Piracy, which Cuſtom of 
muſt be underſtood of an Attainder before Commiſſioners by Virtue of 28 H 8. c. 15. Gavelkind as 
For on a Conviction of Piracy before the Admiral no Forfeiture of Lands is incurred; e Piracy. 
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Foꝛkeiture. Part l. 


To what 
Time the 
Forfeiture re- 
lates. 


When the 
Lands, &c. 


nnn. 


the Words of the Statute are, That ſuch as ſhall be convi of any ſuch Offences, &c. 
ſhall have and ſuffer ſuch Pains of Death, Loſſes of Lands, Goods and Chattels, as if they 
bad been attainted and convitted for any Treaſons, Felonies, Robberies, or other the ſaid 
Offences done upon the Lands. Which Words are merely relative, giving only the 
ſame Forfeiture for a Felony at Sea as would be incurred by the like Offence at Land; 
and if Gavelkind Lands are not forfeitable in the latter Caſe, how can they be in the 
former? Robinſon 232. . | 

The Forfeiture of Lands relates to the Time alledged in the Indictment, for avoid. 
ing any Eſtates, Charges and Incumbrances made by the Felon after the Felony com. 
mitted. But for the mean Profit of the Lands, it ſhall relate only to the Judgment 
upon the Indictment. Co. Lit. 13. a. & b. 390. b. 

If a Felon is convict by Verdict or Confeſſion, he doth forfeit his Goods and Chat- 
tels, real and perſonal, preſently. But Lands and Teneinents are not forfeited, nor 
Blood corrupted, before Attainder, or before Judgment, (as before was ſaid in 
general) and then it relates to the Time alledged in the Indictment for avoiding 
Eſtates, Oc. Co. Lit. 391. 4. | 

Where Tenant in Fee-ſimple commits Petit Treaſon or Felony, and is attainted, 
the King ſhall have a Year, Day and Waſte in his Lands; or rather a Year and Day 
in Lieu of Waſte; and afterwards it cometh ro the Lord by Eſcheat : But the Lord 
may compound with the King, and have the Eſtate preſently. It muſt be a Tenant 
in Fee-ſimple, not Tenant in Tail, or for Life; for the King ſhall have the Profics 
only of their Lands during their Lives. A Copyhold Eſtate is of common Right pre- 
ſently forfeited to the Lord of the Manor in Caſe of Felony. This muſt be under. 
ſtood of Felonies puniſhable with Death, not of Petit Larceny. But if a Copyholder 
for Life is attainted of Felony, and pardoned, he in the Reverſion for Life ſhall have 
the Eſtate. [See the Stat. 24 H. 8. c. 5. where one indicted or appealed for the Death 
of another, attempting to murder or rob him, ſhall forfeit nothing.] 2 Inſt. 36, 3”, 
38. 3 Inſt. 111. Coke's Copyb. F. 58. 

Where an Alien purchaſes, or where a Perſon is attainted of Felony, who is not 
the King's Tenant, and in Caſes of Præmunire, Alienation in Mortmain, Condition 


ſhall be veſted broken, Ec. the Inheritance or Freehold of Land is not veſted in the King, till Office 


in the King. 


Of ſeiſing 
Goods betore 
Conviction. 


Forfeiture at 
the King's 
Will upon 
Statute. 
Whether the 
Cuſtom of 
Gavelkind 


found by Force of a Commiſſion under the Great Seal, for that is an Office of intitling; 
not under the Exchequer Seal ; an Office found by Force of a Commiſſion from the Ex- 
chequer, is only an Office of Inſtruction, or to inſtruct the King and his Officers of the 
Certainty of the Land, Ec. by which it may be put in Charge. 5 Co. 52. 3 Cre. 173. 

By the Statute of 1 Rich. 3. c. 3. None ſhall ſeiſe the Goods of any Ferſon arreſted, 
before he is convict or attaint of Felony ; upon Pain to forfeit double the Value of 
the Goods ſo taken. 

The Goods of any Delinquent cannot be ſeiſed before they are forfeited ; tho? they 
may be inventoried, and the Town may be charged therewith before Indictment. 
Hood, p. 659. | 

Where a Statute ſays, Upon Forfeiture to be at the King's Will, of Body, Land 14 
Goods, &c. it is not to be extended further than Impriſonment, Lands and Goucs, 

Iiſt. 66. 

b A. Lambard, Peramb. $1? ſays, That peradventure this Rule, The Father to 
Bough, and the Son to the Plongh, holds not in Felonies made by Statutes of later 
Times, becauſe the Cuſtom cannot take hold of that which then was not at all. 


extends to Fe- Felonies by Statute are now ſo numerous, th's may be a Queſtion of conſiderable Im- 
lonies by Sta- portance; but it is remarkable, thut no other Book either antient or modern makin; 


tute. 


Salk 85. 


Mention of this Cuſtom takes Notice of this Point; but all ſay that the Cuſtom cx- 

tends to Felony, without offering at any Diſtinction. | 
Now Felony is the Cenis of all Capital Offences under Treaſon, (except Piracy, 
which is an Offence by the Civil Law) and tho' the Speczes of this Offence. are much 
increaſed within Time of Memory, yet they are created in Similitude of the olo Ie- 
lonies, and are to be puniſhed in the ſame Manner, and no other. And when a '1a- 
tute makes a new Felony, or ſays, the Offender ſhall ſuffer as in Caſes of Felony, it 
intirely refers itſelf for the Puniſhment of the Common Law; and the Word Felony 
being Vocabulum Artis, we muſt have recourſe to the Common Law for an Explana- 
tion of the Nature of it; which tells us, Thar it is an Offence puniſhable with Death, 
with Forfeiture of Goods, with Corruption of Blood; as a Conſequence wh-reof the 
Land will eſcheat to the Lord (pro defedu hæredis, and not as an immediate Fortei- 
ture) in all Places except in Kent, where the Cuſtom is allow'd to have Power to 
2 cxempt 
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exempt the Gavelkind Lands from the general Rule, and the inheritable Blood re- 
mains as to Tenements of this Nature, notwithſtanding the Attainder of the Anceſtor, 
And it is material that the Eſcheat of the Lands is no Part of the Judgment in Fe- 


lony, but merely a Conſequence implied by the Law on ſuffering for any Offence of 
this Kind to which the Cuſtom of Kent is a neceſſary Exception. 


If a Court has by Cuſtom Power of holding Pleas, and an old Action is given by 
Statute in a ne Caſe, it is within the Juriſdiction, 2 Saund. 254. Green and Cole. 
And the like Law on a Grant of Conuſance of Pleas. Hob. 48. And it ſeems that 
the old Puniſhment of Felony being applied to a new Offence, our Cuſtom may with 
a Parity of Reaſon extend to it. Robinſon's Common Law of Kent, p. 230, 231, 232. 


(D) Of Felo de fe. 


Felo de ſe forfeits all his Goods and Chattels real and perſonal which he has in his 

own Right, and all ſuch Chattels real which he has jointly with his Vie, or in 
her Right; but not until it is lawfully found by the Oath of twelve Men, before the 
Coroner Super viſum corporis, that he is Felo de ſe. [i Lev. 8. contra.) He forfeits 
alſo Bonds, or Things in Action, belonging ſolely to himſelf, and all intire Chattels 
in Poſſeſſion, except in the Caſe of Merchants, where a Moiety only of ſuch joint 
Chattels as may be ſevered is forfeited. He does not forfeit any Lands of Inheri- 
tance, for he was not attainted in his Life- time; nor the Goods and Chattels which 
he poſſeſſed as Executor or Adminiſtrator, nor a Guardianſhip in Socage or by Na- 
ture, becauſe here he hath nothing to his own Uſe. 3 Inft. 55. Co. Lit. 84. b. 88. b. 


(E) In Manſlaughter. 


HE Offender forfeits his Goods and Chattels on Conviction. S. P. C. 185. 
Co. Lit. 391. a. 2 Inft. 149. 


(F) In Chancemedley and Se defendendo. 


HE Offender forfeits all his Goods and Chattels, Debts and Duties whatſoever, 
T upon Conviction, but no Freehold or Inheritance. Yet the Offenders have their 
Pardon of Courſe. Co. Lit. 391. a. 3 Iuſt. 220. 


(G) Upon Outlawry in Treaſon, Felony, &c. 


r Offender upon Ontl1wry in Treaſon or Felony loſes and forfeits as much as 
if he had appeared, and Judgment had been given againſt him, as long as the 
Outlawry is in Force. ; 

Thoſe that tarry till the Exigent in Treaſon, Felony or Petit Larceny, forfeit their 
Goods and Chattels, tho' they render themſelves to Juſtice, and are acquitted, for it 
was a Flight in Law. 3 Inſt. 52, 212, 232. Finch 352. 5 Co. 110, 111. H. P. C. 
271. ' 

** upon Attainder of Felony by Outlawry on an Appeal, he ſhall forfeit only .ſuch 
Lands as he had at the Time of the Outlawry pronounced. Por if, hanging the Pro- 
ceſs, the Defendant conveys away his Land, and afterwards is outlawed, the Con- 
veyance is good, and ſhall defeat the Lord of his Eſtbeat. But if one is indicted of 
Felony, and pending the Proceſs againſt him he conveys away his Land, and after is 
outlawed, notwithſtanding the Conveyance the Lord ſhall have his Eſcheat, For in 
an Appeal the Writ (whereon the Forfeiture is grounded) containeth no Time when 
the Felony was committed, as an Indictment does; therefore the Eſcheat in an Ap- 
peal can relate only to the Outlawry pronounced, whereas it relates to the certain 
Time of the Fact ſet forth in the Indidment. But tho' in an Indictment the Forfei- 
ture ſhall relate to the Time alledged in the Indictment for avoiding Eſtates or In- 
cumbrances made by the Felon after the Felony committed, rhe meſne Profits of the 
Land (hall relate only to the Judgment, as well in Caſe of Outlawry as in other Caſes. 
Co. Lit. 13. a. & b. 390 b. 3 Inft. 232. | 

By Outlawry in Actions all the Offender's Goods and Chattels are forfeited to the 


King, whether real, as a Term for Years; or perſonal, as Goods not fixt to the Free- 


hold, 
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Foꝛkeiture. a Part J. 


Gavelkind 
Lands. 


A 


hold, Debts due by Specialty, but not by a ſimple Contract, Profit of the Lands, a: 
Rents, Corn, (but not of the Land itſelf ) wherein the Offender hath Freehold or 
Inheritance. But before the Time that the Outlawry appears of Record, the De. 
fendant does not forfeit his Goods and Chattels, nor the Profits of his Lands, if a 
Feoffment is made before Seiſure. Huch 351. 1 Lev. 33. Noy's Max. 3. 

The Cuſtom of Gavelkind, The Father to the Bough, and the Son to the Plong), 
holds only where the Defendant ſubmits to the Judgment of the Law, and not 
where he withdraws himſelf from the Hands of Juſtice, and will not abide a legal 
Trial; for if Tenant in Gavelkind, being indicted for Felony, abſent himſelf, and 
is outlawed after Proclamation made for him in the County, (or if formerly he had 
taken Sanctuary and had abjured the Realm) his Heir ſhall reap no Benefit by the 
Cuſtom, but the Lands ſhall eſcheat to the Lord, and the King ſhall have Year, 
Day and Waſte in them, if holden of another, in like Manner as the Common 
Law directs, as to Lands which are not ſubject to the Cuſtom of Gavelkind. 
(Robinſon's Common Law of Kent, p. 228. cites many Authorities.) And ſo it was 
adjudged in Canc. 28 Eliz. between Brocas and Savage, cited in the Margin of the 
laft Edition of Dyer 310. 6. 

% In Itenire W. de Ralegh in Com. Kanc. Aſſiſa Mortis Anteceſſoris, &c. Si Adelo- 
cc phus, &c. ubi dicitur, quod Felonia Anteceſſoris non impedit ſeiſinam heredis nec 
cc ſucceſſionem, ſed hoc ſpecialiter in Com. Kanc. de Tenementis quæ tenentur in 
« Gavelkind ſi ille qui Feloniam fecerit judicium ſuſtinuerit.” Bra. lib. 4. 276. b. 


(H) In Petty Larceny. 


＋ H E Offender upon Conviction forfeits Goods and Chattels, but no Freehold or 
Inheritance. [See Forfeiture upon Ontlawry, &c. ante.) Co. Lit. 391. 4. 3 Inf. 
218, 233. 


(1) Upou Flight. 


F Flight is found by Indictment Super viſum corporis before the Coroner in Caſe of 
I Death, or if the Jury find Flight in Treaſon, Felony or Petty Larceny upon Ac- 
quitral, it is a Forfeiture of the Goods and Chattels which one had at the Time of the 
Indictment or Acquittal. 3 It. 218, 233. H. P. C. 271. 5 Co. 109. 


(K) Upon Appeal of Death. 


[HE Defendant forfeits as in Felony, and the Lord ſhall have his Land by E/cbezt. 

But the Forfeiture of the Land on Appeal relates to the Judgment only, wheres 

the Forfeiture on an Indictment of Felony ſhall relate to the Day on which it was 

committed. [See of Forfeiture in Felony, and upon Outlawry on Appeal, before.] Cc. 
Lit. 13. a. 390. b. | 


(I.) Drawing a Weapon upon a Judge, or for ſtriking in Weſtminſter-hall, 
| &c. fitting the Chiu tg. 


HE Offender forfeits Lands and Tenements, Goods and Chattels. Some ſay 
the Profits of the Lands only during Life, others ſay the Land ſhall be forfeited 
during Life. H. P. C. 131. 2 Roll. Ar. 16, 77. 
But for ſtriking or drawing Blood in the King's Palace, where is Royal Perſon redes, 
there is no Forfeiture of Lands or Goods. 3 Inſt. 140, 141, 218. 


(M) In Premunire. 


HE Offender forfeits his Lands and Tenements in Fee-ſimple, and his Goods and 

1 Chattels. But Eſtares in Tail or for Life are forfeited only during Life. Cue 
Whether an Attainder in a Pr.emunire ſhall have Relation to the Offence for the For- 
feiture of Lands, or only to the Time of the Judgment. It extendeth not to For- 
feirure of Fairs, Markets, Rent-Charges, Warrens, Annuities, or other Hereditament 
| | that 
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Ch. 3. G1. Ok Conveying Perſonal Eſtates, 


8 


that is not within the Word Land. G. Lit. 129. b. 130. 4. 139. 4. 3 Inſt. 126, 218. 
3 Cro. 172, 173. 


(N) For challenging to Fight for Money won at Play, &c. 
B* Stat. 9 Ann. c. 14. F. 8. The Offender forfeits his perſonal Eſtate. 


(O) By Papiſts. ng 


Y Stat. 1 Geo. 1. c. 55. Papiſts not taking the Oaths, Sc. or in Default thereof 
B not regiſtring their Names and Eſtates, forfeit the Fee-ſimple and Inheritance of 
all ſuch Lands, Ec. not regiſtred, or fraudulently regiſtred, wherein they or any 
in Truſt for them were ſeiſed; and the full Value of the Inheritance of all ſuch 


Lands, Ec. 
(p) By Artificers exerciſing or teaching their Trades in foreign Parts. 


Y Stat. 5 Geo. 1. c. 27. If any Artificer in Wool, Iron, Steel, Braſs, or any other 
Metal, Clock-maker, Watch-maker, Sc. ſhall exerciſe or teach his Trade in a 
foreign Country, and ſhall not return into this Realm within fix Months after Warn- 
ing by the Ambaſſador, Envoy, &c. or by one of the Secretaries of State, and from 
thenceforth continually inhabit within this Realm, he ſhall be incapable of raking any 
Legacy, or of being Executor or Adminiſtrator, or of taking any Lands, Sc. and 


ſhall forfeit all his Lands, Goods, Sc. to his Majeſty's Uſe, and ſhall be deemed 
Alien, Se. 


n 


The different Ways of Acquiring oꝛ Conveying Per- 
ſonal Eſtates in particular. * 


SECT. L 


Of Acquiring or Conveying Perſmal Eſtates by Aft in Law, by Act of the 
Party, or by a mix'd Att. 


Domus Things, either in Action or Poſſeſſion, may be acquired or transferred 


three Ways: By Act in Law, by Act of the Party, or by a mix'd Act, conſiſt- 
ing of both. Hale's Anal. F. 26. pF N | f l 


(A) The Acquiſition of Property by Act in Law. 


1. 87 Acquiſition by Act in Law may be many Ways, viz. 1. By Succeſſion, 
whereby Properties are transferred to the Succeſſors of ſuch a Corporation by 
Law or Cuſtom, which has a Power to receive Perſonal Things in a Politick Capa- 


city; as 1. A ſole Corporation, by Cuſtom. 2. An A te C 
LE. Poet po „ by n Aggregate Corporation, by 


2. By Devolution, viz. To the Executor. 2. To the Ordinary. 3. To the Admi- 


niſtrator. 4. To the Husband by the Intermarriage, i. e. As to Perſonal Things in 
Poſſeſſion, but not as to Perſonal Things in Action. 


3. By Prerogative, whereby they are given to the King, or to ſuch as have the 
King's Title by Grant or Preſcription, as Waif, Stray, Wreck, Treaſure-Trove. 


K k 4. By 
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4. By Cuſtom, as in the Caſe of Hęriot-Cuſtom and Heriot- Service, Mortuaries, Heir. 
Looms, foreign Attachment, Aſſignment of Bills of Exchange. W | 

5. By Judgment, and Execution thereupon, which in the Caſe of the King ex- 
tends as well to Things in Action that have a Certainty in them (as Debts) as to 
Things in Poſſeſſion ; and this by (1) Freri Facias, or (2) Elegit. 

6. By Sale in Market-overt. Hale's Anal. g. 27. 


(B) The Acquiſition of Property by Act of the Party. 


Cquiſition of Property by Act of the Party may be three Ways, viz. 1, By 
A 3 2. By Contract, or 3. By Aſſignment. 

And herein is conſiderable, 1. That in the King's Caſe it extends as well to Things 
in Action as in Poſſeſſion ; for Debts may be aſſigned to him, or by him. 2. In the 
Caſe of other Perſons, only Things in Poſſeſſion are aſſignable. Hale's Anal. F. 28. 


(C) The Acquiſition of Property by a mix'd Ad, partly by Act of Law, and 
partly by Act of the Party. 


1 Things in Action as well as in Poſſeſſion are transferrable two Ways: 
1. By Act of the Party with Cuſtom co-operating. Thus Bills of Exchange are 


aſſignable. | 
2. By Operation of the Law, concurring with the Ad or Default of the Party; as 


Forfeitures of ſeveral Kinds, viz. 1. By Outlawry in Perſonal Actions. 2. By being 


put to the Exigend in the Caſe of Felony. 3. By Attainder of Treaſon or Felony, 
4. By Motion to the Death of any Perſon, as Deodand. Hale s Anal. F. 28. 

Theſe (according to Lord C. J. Hale) are the various Ways whereby Things Per- 
ſonal either in Poſſe fon or Action may be acquired or transferred, with their Divi- 


ſions and Subdiviſions, Ec. which are put here, being very neceſſary for the Under- 


ſtanding this Subject: But to diſpoſe the Matter more conveniently I have choſen the 
following Heads and Diviſions, E9c. which will have Reference to this Section, as to 
which Acqueſt, Ge. is an Act in Law, an Act of the Party, or a mix'd Act. 


#8 & Ls: th 
Of Acquiring or Cuceying Perſonal Eſtates by Gift. 


A Gift is a Transferring the Property in a Thing from one to another without a 
valuable Conſideration, For to transfer any Thing upon a valuable Conſidera- 
tion, is a Contract or Sale. 

He who gives any Thing is called the Donor; and he to whom it is given is called 
the Donce. | 

By Gift, the Property of Goods may be paſſed by Word or Writing. 

By the Common Law all Chattels real or perſonal may be granted or given 
without Deed, except in ſome ſpecial Caſes, and a free Gift is good without a Con- 
ſideration, Perk. 57. Hob. 230. if not to defraud Creditors, vide Stat. 13 El c. 5. 


oft. | 

. by the Stat. 29 Car. 2. c. 3. No Leaſes, Eſtates or Intereſts either of Freehold, 
or Terms of Years, or any uncertain Intereſt, not being Copyhold or Cuſtomary In- 
tereſt, of, in, to or out of any Meſſuages, Manors, Lands, Tenements or Hercdita- 
ments, ſhall at any Time be aſſigned, granted or ſurrendred, unleſs it be by Deed 
or Note in Writing, ſigned by the Party ſo aſſigning, granting or ſurrendring the 
ſame, or their Agents thereunto lawfully authorized by Writing, or by Act aud 

Operation of Law. | | 
If a Man makes a general Gift of all his Goods, without Exception of Apparel or 
other Things of Neceſſity, as Bedding, c. tho' it is by Deed, this may reaſonably 
be ſuſpected to be fraudulent to deceive Creditors, Ec, and tho there may be a true 
Debt owing, Ec. a Gift of all one's Goods in Satisfaction of the Debt, E?c. is void 
againſt other Creditors, Ec. tho' good againſt the Giver, his Executors or Admini- 
I ſtrators, 


FFF — 
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ſtrators, or any Man to whom afterwards he ſhall ſell or convey them, for tho'-it 
may be a Gift upon valuable Conſideration, yet it may not be done bona fide, as the 
Stature of the 13 Eliz. c. 5. requires. (Bac. L. Tratis 146. Shaw's Bac. 260, 261. 
80, Cc. 
a 55 which | TN for avoiding and aboliſhing of feigned, covinous and fraudulent Stat. . El, 
Feoffments, Gifts, Grants, Alienations, Conveyances, Bonds, Suits, Judgments and e. 5- 
Executions, as well of Goods and Chattels, Sc. contrived to delay, hinder or defraud 
Creditors and others of their juſt and lawful Actions, Suits, Debts, Accounts, Da- 
mages, Penalties, Forfeitures, Heriots, Mortuaries and Reliefs, to the Hindrance of 
the due Courſe and Execution of Law and Juſtice, Sc. it is enadted, That every 
Feoffment, Gift, Sc. of Lands, Sc. Goods and Chattels, or of any Leaſe, Rent, 
Common, or other Profit or Charge out of the ſame, by Writing or otherwiſe, which 
ſhall be made to or for any Intent or Purpoſe before declared and expreſſed, ſhall be 
deemed and taken (only as againſt that Perſon or Perſons, his or their Heirs, Suc- 
ceſſors, Execurvrs, Adminiſtrators and Aſſigns, and every of them, whoſe Actions, 
Suits, Debts, Sc. by ſuch fraudulent Deviſes and Practices as aforeſaid, are, ſhall or 
might be in any wiſe diſturbed, hindred, delayed or defrauded) to be clearly and 
utterly void, fruſtrate, and of none Effect. 

And that the Parties to ſuch feigned, covinous or fraudulent Feoffment, Gift, Sc. 
or being privy and knowing of the ſame, which ſhall wittingly and willingly put in 
ure, avow, maintain, juſtify or defend the ſame, as true, ſimple and done, had or 
made bona fide, upon good Conſideration ; or ſhall alien or aſſign any the Lands, 
Sc. Goods, Leaſes or other Things before-mentioned, to him or them conveyed as 
aforeſaid, or any Part thereof, ſhall incur the Penalty and Forfeiture of one Year's 
Value of the ſaid Lands, Sc. Leaſes, Rents, Commons, or other Profits, of or out 
> of the ſame, and the whole Value of the ſaid Goods and Chattels, and alſo ſo much 
i Money as are or ſhall be contained in any ſuch covenous and feigned Bond ; one 
7 Moiety to the King, and the other to the Party aggrieved, to be recovered by 
Action, Oc. and alſo being thereof lawfully convicted ſhall ſuffer Impriſonment for 
one half Year without Bail or Mainpriſe. Provided that this Act ſhall not extend to 
common Recoveries ; 


Nor to make void any Eſtate or Conveyance by Reaſon whereof any Perſon ſhall 

uſe any Voucher in a Writ of Formedon ; 

f Nor to any Eſtate or Intereſt in Lands, Sc. Leaſes, Rents, Commons, Profits, 

;* Goods or Chattels, had, made, conveyed or aſſured, which Eſtate or Intereſt is or 

' ſhall be upon good Conſideration, and borza fide lawfully conveyed or aſſuted to any 

© Perſon or Perſons, or Bodies Politick or Corporate, not having, at the Time of ſuch ( 
Conveyance or Aſſurance to them made, any Manner of Notice or Knowledge of ſuch 

Covin, Fraud or Colluſion as aforeſaid. 

Upon which Statute an Information was brought againſt Tyne, in Paſ. 24 EL. 
(3 Co. 80.) in the Star-Chamber, for making and publiſhing a fraudulent Gift of 
Goods. The Caſe was thus: Pierce was indebred to Tyne in 400 J. and was alſo in- 
debted to C in 200 J. C brought an Action of Debt againſt Pierce, and pending the 
Writ, Pierce being poſſeſſed of Goods and Chattels of the Value of 300 “ in ſecret 
made a general Deed of Gift of all his Goods and Chattels real and perſonal whatſo- 


* io 


E Fr 


ever to Twyne in Satisfaction of his Debt; and notwithſtanding that, Pierce continued 
nm poſſeſſion of the ſaid Goods, and ſome of them he ſold; and he ſhore the Sheep, 
aud marked them with his own Mark: And afterwards C had Judgment againſt 
. Pierce, and had a Fieri Facias directed to the Sheriff, who came to execute it, but 
5 > divers Perſons, by Command of Twyne, with Force reſiſted the Sheriff, claiming them 
o be Twyne's Goods by Force of the ſaid Gift; and openly declared by the Com- 
„ © mandment of Twyne, that it was a good Gift, and made on a good and lawful Con- 
1 ſideration; and whether this Gift on the whole Matter was fraudulent and of no 
C © Effet by the ſaid Statute, or not, was the Queſtion. And it was reſolved to be 
d fraudulent Gift within the ſaid Statute, for it had the Signs and Marks of Fraud: 


1. Becauſe the Gift is general, without Exception of his Apparel or any Thing of 
Neceſſity; for it is commonly ſaid, Quod doloſus verſatur in generalibus. 

2. The Donor continued in Poſſeſſion, and uſed them as his own; and by Reaſon 
thereof he traded with others, and defrauded and deceived them. 

3. It was made in ſecret, Et dona cland* ſunt ſemper ſuſpicioſa. 

4. It was made pending the Writ. 
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5. Here was a Truſt between the Parties, for the Donor poſſeſſed all, and uſed 
them as his proper Goods, and Fraud is always apparelled and clad with a Truſt, and 
a Truſt is the Cover of Fraud. 

6. The Deed ſays, That the Gift was made honeſtly, truly and bona fide ; Et 
clanſula inconſuet* ſemper inducunt ſuſpicionem. 

And it was alſo reiolved, that notwithſtanding here was a true Debt due to Tyne, 
and good Conſideration of the Gift, it was not within the Proviſo of the ſaid Sta- 
tute, whereby it is provided, that the Act ſhall not extend to Eſtates, E9c. Goods or 
Chattels made on a good Conſideration and hona fide; for tho? it is on a true and 
good Conſideration, yet it is not na fide, for no Gift ſhall be deemed to be bong 
fide within the ſaid Proviſo which is accompanied with any Truſt: As if a Man be in- 
debred to five ſeveral Perſons in the ſeveral Sums of 201. and has Goods of the Value 
of 20 J. and makes a Gift of all his Goods to one of them in Satisfaction of his Debts; 
for by giving all his Goods there ſeems to be a ſecret Truſt and Confidence that the 
Donee ſhall deal favourably with the Donor in Reſpect of his Poverty, either to 
permit him, or ſome other for him, or for his Benefit or Uſe, to have Poſſeſſion of 
them, and is contented that he ſhall pay him his Debt when he is able, this ſhall not 
be called hora fide within the ſaid Proviſo; and therefore when any Gift ſhall be 
made in Satisfaction of a Debt, let it be made, r. In a publick Manner before Neigh- 
bours, and not in private, for Secrecy is a Mark of Fraud. 2. Let the Goods and 
Chattels be appraiſed by good People to the very Value, and the Gift made in par- 
ticular in Satisfaction of the Debt. 3. Preſently after the Gift let the Donee take 
Poſſeſſion of them, for the Continuance of the Poſſeſſion in the Donor is a Sign of a 
Truſt, but the Words of the Proviſo, on a good Conſideration, and bona fide, do not ex- 
tend to every Gift made lena fide ; for there are two Manners of Gifts on a good 
Conſideration, viz. Conſideration of Nature or Blood, and a valuable Conſideration, 
As to the firſt in the Caſe put before, if he who is indebted to five ſeveral Perſons in 
201. each, in Conſideration of natural Affection gives all his Goods to his Son or 
Couſin, in that Caſe, foraſmuch as others ſhould loſe their Debts, Sc. which are 
Things of Value, the Intent of the Act was, that the Conſideration in ſuch Caſe 
ſhould be valuable; for Equity requires, that ſuch Gift which defeats others, ſhould 
be made on as high and good Conſideration as.the Things which are thereby de- 
feated are; and it is to be preſumed that the Father, if he had not been indebted to 
others, would not have diſpoſſeſſed himſelf of all his Goods, and ſubject himſelf to 
his Cradle; and therefore it ſhall be intended that it was made to defeat his Cre- 
ditors : And if Conſideration of Nature or Blood ſhould be a good Conſideration 
within the ſaid Proviſo, the Statute would ſerve for little or nothing, and no Creditor 
would be ſure of his Debr. 

And every Gift made ona fide, is either on a Truſt between the Parties, or with- 
out any Truſt. 

Every Gift on a Truſt is out of the ſaid Proviſo; for that which is betwixt the 
Donor and Donee, called a 'I ruſt per nomen ſpecioſum, is in Truth, as to all the Cre- 
ditors, a Fraud, for they are thereby defeated and defrauded of their true and due 
Debts. | 

And every Truſt is either expreſſed or implied; an expreſs Truſt is, when in the 
Gift, or upon the Gift the Truſt by Word or Writing is expreſſed : A Truſt implied 
is, when a Man makes a Gift without any Conſideration, or on a Conſideration of Na- s | 
ture or Blood only. 2 

And when a Man being greatly indebted to ſundry Perſons, makes a Gift to his | 
Son, or any of his Blood, without Conſideration, but only of Nature, the Law in- 
trends a Truſt between them, 21. That the Donee would, in Conſideration of ſuch : 
Gift being voluntarily and freely made to him, and alſo in Conſideration of Nature, BW? 1 

t 
1 


relieve his Father or Couſin, and not ſee him want who had made ſuch Gift to him. 
But a valuable Conſideration is a good Conſideration within this Proviſo; and a 
Gift made bona fide, is a Gift made without any Truſt either expreſſed or implied; 


by which it appears, that a Gift made on a good Conſideration, if it be not alſo on i 
fide, is not within the Proviſo; nor a Gift made bona fide, if it be not on a good Cu- 8 | 
fideration ; but it ought to be on a good Conſideration, and bona fide. = 1 

If a Deed of G ft of Goods and Chattels be delivered to the Donee, the Goods e 


and Chattels are in the Donee preſently, before Notice or Agreement (i. e. th be 


be abſent and knows nothing of it, nor has any wiſe agreed to it); but the Donee 2 5 t 
I | make == Þ 
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make Refuſal in pais, and by that the Property and Intereſt will be deveſted, and 
ſuch Diſagreement need not to be in a Court of Record. 3 Co. 26, 2). 

Such Gift is by Act of the Party, and the Property veſts in the Donee till he 
diſagrees. A Gift may alſo be oF Act of Law, as when a Woman is married, all her 
Goods and Chattels are given to her Husband by the Marriage; or when one is made 
Executor, the Law gives all the Goods and Chattels of the Teſtator to the Executor; 
of which ſee more in the following Sections. 


SE © TT: $1h 
Of acquiring or conveying Perſonal Eftates by Sale. 


Sale is the Transferring the Property of a Thing from one to another upon à Sale, what: 
valuable Conſideration. 


He who ſells the Thing is called the Vendor or Bargainor ; and he to whom it is 
ſold is called the Vendee or Bargainee. 


A Sale muſt be upon a valuable Conſideration, but a Gift may be without. Noy's 
Max. 8). | 

By Sale, any Man may convey his own Goods to another; and altho* he may fear Who may ſell, 

Execution for Debts, . he may ſell] them out- right for Money, by the Common 
Law, at any Time before the Execution ſerved. Bac. L. Tra#s 156. Shaw's Bac. 
Vol. 2. p. 261. But now by Star. 29 Car. 2. c. 3. 9. 16. No Writ of Heri Facias, or 
other Writ of Execution, ſhall bind the Property of the Goods againſt whom ſuch 
Writ of Execution is ſued forth, but from the Time that ſuch Writ ſhall be delivered 
to the Sheriff, Ec. to be executed. 

But if there be any Reſervation of Truſt between the Parties, that on paying the What is a 
Money the Vendor ſhall] have the Goods again, the Sale is not good, for ſuch a good Sale or 
Truſt proves a Fraud to prevent the Creditors from taking the Goods in Execution, det. 

Bac. L. Tracts 156, 157. Shaw's Bac. Vol. 2. p. 261. 

A Debtor to the King by Bond, ſold a Leaſc for Years for a valuable Conſidera- 
tion; the Sale binds the King, becauſe it was but a Chattel, for the King's Debtor 
ſhall not be in a worſe Condition than a Felon or Traitor, who may ſell his Goods 
and Chattels after the Felony or Treaſon committed, and before Conviction, for his 
Maintenance. 8 Rep. 171. 3 Rep. 82. | 


If a Man agrees for Wares, he muſt not carry them away before he has paid for 
them, unleſs a Day of Payment is allow'd him. 


If the Bargain is, that you ſhall give me five Pounds for my Horſe, and you give 
me a Penny in Earneſt, which I accept, this is a perfect Sale. 

If I fay I will fell my Horſe for five Pounds, and you ſay you will give me five 
Pounds, and preſently go to tell out the Money to pay for him, I cannot ſell my Horſe 


: . but if you do not pay me preſently, it is no Contract. Noy's Max. 87. 
00. 41. ; 


If I fell my Horſe for Money, I may keep him till I am paid. 

And if a Horſe dies in my Stable after I have ſold him, and before I have delivered 
him to the Buyer, I may notwithſtanding have an Action for my Money, becauſe 
the Property was in the Buyer. Noy's Max. 88. 

But by Stat. 29 Car. 2. c. 3. C. 17). No Contract for the Sale of any Goods, Wares and 
Merchandize, for the Price of ten Pounds or upwards ſhall be good except the Buyer 
actually receives Part of the Goods ſold, or gives ſomething in Earneſt to bind the 
Bargain, or in Part of Payment, or ſome Note or Memorandum thereof in Writing 
be made and ſign'd by the Parties to be charged with the Contract, or by their 
Agents thereunto lawfully authorized. | 
And by ſaid Statute, {F. 4. No Action ſhall be brought upon any Agreement that 
is not to be performed within the Space of a Year from the making of the ſaid 

greement, unleſs the Agreement upon which ſuch Action ſhall be brought, or ſome 

emorandum or Note thereof ſhall be put in Writing and ſign'd by the Party to be 
charged therewith, or ſome other Perſon thereunto by him lawfully authorized. 

Obſerve from both the ſaid Sections, that if any Agreement is for Goods, c. under 
the Price of ten Pounds, and they are not delivered within the Tear, it is void unleſs 
put in Vriting, tho' Earneſt be given, But as to Agreements that are not to be per- 
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formed within a Year, if no Day is ſet, or the Time is uncertain, (as to pay a Sum 

at the Day of Death, Sc.) they are good notwithſtanding the Statute, for it doth 

not appear to the contrary but that the Payment may be within the Year. 
How a Sale The Common Law held it for a Point of great Policy, and neceſſary for the 
in a Market- Commonwealth, that Fairs and Markets-overt ſhould be repleniſhed, and well fur. 
_ niſhed with all Manner of Commodities vendible in Fairs or Markets, for the ne. 
tho ſtolen, ceſſary Suſtentation and Uſe of the People. And to that End the Common Lay 
&c. ſhall bar ordained (to incourage Men thereto) that all Sales and Contracts of any Thing vendil ln 
the Owner. jn Fairs and Markets-overt, ſhould not only be good between the Parties, but ſhould bind 


thoſe who had Right thereto. 2 Inſt. 713. 
Such Sale is good tho? the Thing vendible be ſtolen, taken in jeſt, or borrowed of 


the right Owner, or it be carried to the Market by a Felon or Treſpaſſer. Bac. I. 
Trafts 157. Shaw's Bac. 261. But as to Goods ſtolen in Hales and ſold in a Fair 
or Market there, vide Stat. 34 & 35 I. 8. c. 26. poſt. 

But the foregoing Rule admits of many Exceptions and Obſervations. 

1. It ſhall not bind the King for any of his Goods ſold in Market-overt by any 
Perſon ; but the Sale by a Stranger in Market-overt binds Infants; Feme Covert, 
who have Right either in their own Right, or as Executors or Adminiſtrators ; alſo 
Ideots, Non compos mentis, Men beyond Sea, and in Priſon, who have Right, 
2 Inft. 713. 

nf Sale is not good tho? the Fair or Market be overt, unleſs the Sale be made 
in a Place that is overt and open, and not in a Back-room, Warehouſe, Oc. 2 Inf. 
713. As if a Sale of Plate be in a Shop of a Goldſmith, either behind a Hanging, 
or behind a Cupboard upon which his Flate ſtands, ſo that one who ſtands or — 
by the Shop cannot ſee it, it will not change the Property. Nor if the Sale be not 
in the Shop, but in the Warehonſe or other Place of the Houſe, for that is not in 
Market-overt, and no one would ſearch there for his Goods. 5 Co. 83. 5. 

3. Altho' it be in an open Place, yet overt in this Caſe implies apt and ſufficient, 
2 Inft. 113. i. e. it muſt be a Sale in a Market or Fair where Things of that Nature 
are uſually bought or ſold in, otherwiſe the Sale will not alter the Property. 

As for Example, If a Man ſteals a Horſe and ſells him in Smithfield, the true Owner 
is barred by this Sale; but if he ſells the Horſe in Cheapſide, Newgate or Weſtminſter 
Market, the true Owner is not barred by this Sale, becauſe theſe Markets are uſually 
for Fleſh, Fiſh, Sc. and not for Horſes. Bac. L. Trads 157. 

Or if Plate be ſtolen and ſold openly in a Scrivener's Shop on the Market-Day, this 
Sale does not change the Property, but the Party may have Reſtitution ; for a Scri- 
vener's Shop is not a Market-overt for Plate, becauſe no Perſon would ſearch there 
for ſuch a Thing, & fic de ſimilibus, Sc. But if the Sale had been openly in a Gold- 
ſmith's Shop in London, (where every Day except Sunday is a Market-Day) fo that 
any Perſon who ſtood or paſſed by the Shop might ſee it, in that Caſe it would 
change the Property. 5 Co. 83. b. 

4. It muſt be a Sale, and not a free Gift, without any valuable Conſideration: 

For Fairs and Markets were not inſtituted for Gifts, but for Sales. 2 Inf. 113. 

5. If the Buyer knows whoſe Goods they were, and that the Seller thereof has at 
moſt but a wrongful Poſſeſſion, this ſhall not bind him who has Right. 2 Juſt. 113. 

6. If they be ſold by Covin between two on Purpoſe to bar him that has Right, 
ſuch Sale does not bar him. 2 Ju. 713. 

7. If a Sale be made of Goods by a Stranger in a Market-overt, whereby the Right 
of A. is bound, yet if the Seller acquires the Goods again, A. may take them again, 
becauſe he was the Wrong-doer, and he ſhall not take Advantage of his own Wrong 
2 Inſt. 113. | 
h 6 There muſt be a Sale and Contract; and therefore a Sale to a Man of his own 
Goods in Market-overt binds not; and likewiſe a Sale in Market-overt by an Infant 
of ſuch Tenderneſs of Age as it may appear to the Buyer that he is within Age, ot 
by a Feme Covert, if the Buyer knows her to be a Feme Covert, (unleſs for ſuch 
Things as ſhe uſually trades for, or by the Conſent of her Husband) does not bind. 
Et fic de ſimilibus. 2 Inſt. 113. © | 

9. The Contract muſt be originally and wholly made in the Market-overt, and 
not to have the Inception out of the Market, and the Conſummation in the Market 
2 Inſt. 713, 714. | | 

10. By the Common Law, a Sale in Market-overt altered the Property tho ne 


Toll was paid either in Reſpect of the Freedom of the Fair or Market, where 1 
1 0 
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Who are ex- 
cepted or not. 
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Toll at all was to be paid, or for that many were diſcharged of Payment of Toll, as 
the King, and ſome of his Subjects by Charter, and ſome by Tenure, as Ancient De- 
meſne, 20 where Toll of others was to be taken. 2 [-/t. 74. But vide the Statutes 
2 U 3 Pb. Es M. c. 7. &© 31 Bl. c.12. poſt. 85 

11. The Sale muſt not be in the Night, but between the Riſing and Settipg of the 
Sun ; for he who has a Fair or Market either by Grant or Preſcription, has Power to 
hold it per unum diem, ſen duos, vel tres dies, Sc. where (dies) is taken for dies { 


9 
laris; for if it ſhould be taken dies naturalis, then might the Sale be made at Midnight. 


And yet a Sale made in the Night is good between the Parties, but not to bind a 
Stranger that bas Right. 2 Jaſt. 714. 

12. If a Perſon who is robbed of Goods purſues his Appeal freſhly, and convicts 
the Felon, tho' the King's Officer who ſeiſed them lawfully, or any other Perſon ſells 
them in Market-overt, the King ſhall make Reſtitution of his Goods notwithſtanding 
the Sale in Market-overt, becauſe by the freſh and diligent Suit and Purſuit of Re- 
cord, the Goods were ſo protected, and by the King's Seiſure, that the Property of 
the ſame being tanguam in Cuſtodia Legis, cannot be altered by Sale in Market-overt. 

2 Inft. 714. Vide Stat. 21 H. 8. c. 11. as to Reſtitution, and 3 Inft. Tit. Reſtitution. 

In London every Day except Sunday is a Market-Day, and every Shop is a Market- The Days and 
overt for ſuch Things only which by the Trade of the Owner are put there to Sale. r_ —4 

But by ſeveral Statutes Properties in Horſes, Goods, Ec. are particularly preſerved _ 
in the Owner, notwithſtanding a Sale in a Market-overt. 

By Stat. 34 & 35 H. 8. c 26. If any Goods or Chattels be ſtolen by any Perſon or Statutes rela- 
Perſons, and ſold in any Fair or Market in ales, no ſuch Sale ſhall change the Pro- ting to Sales 
perty thereof from the Owner of the ſame, but that he may ſeiſe, take and have the 3 — N 
ſame again upon Proof thereof made. 11 855 

And by the Statute of 2 & 3 Ph. & M. c. J. after reciting, That ſtolen Horſes, 
© Mares and Geldings, by Thieves and their Confederates were for the moſt part ſold, 
© exchanged, given or put away in Houſes, Stables, Backſides, and other ſecret and 
« privy Places of Markets and Fairs,” (hereby the common People were deceived, but in 
Law this did not change the Property, as before mentioned in the third Exception and 
Obſervation) © and the Toll alſo privily paid for the ſame, whereby the true Owners 
© thereof were not able to try the Falſhood and Covin betwixt the Buyer and Seller 
© of ſuch Horſe, Mare or Gelding, was by the Common Law of this Realm without 
© Remedy.” 

It is es, © That the Owner, Governor, Ruler, Farmer, Steward, Bailiff or Place for a 
© Chief Keeper of every Fair and Market-overt within this Realm, and other the Horſe-fair or 
© Queen's Dominions, ſhall before the Feaſt of Eaſter next, and ſo yearly, appoint Martet. 
© and limit out a certain and ſpecial open Place within the Town, Place, Field or 
© Circuit where Horſes, Mares, Geldings and Colts have been, and ſhall be uſed to 
© be fold in any Fair or Market-overr, in which ſaid certain and open Place as is 
* aforeſaid, there ſhall be by the ſaid Ruler or Keeper of the ſaid Fair or Market, Toll-taker 
put in and appointed one ſufficient Perſon or more to take Toll, and keep the ſame and Keeper of 
Place from Ten of the Clock before Noon until Sun-ſet' of every Day of the 1 * 
* aforeſaid Fair or Market, upon Pain to loſe and forfeit for every Default forty : 
© Shillings.” 

c pe every 'Toll-gatherer, his Deputy or Deputies, ſhall, during the Time of TakingTolls; 
* every the ſaid Fairs and Markets, rake their due and lawful Tolls for every ſuch 
* Horſe, Mare, Gelding or Colt, at the ſaid open Place to be appointed as is afore- 

* ſaid, and betwixt the Hours of Ten of the Clock in the Morning and Sun-ſet of 
* the ſame Day if it be tendered, and not at any other Time or Place, and ſhall have Toll-taker to 
* preſently before him or them at the taking of the ſame Toll the Parties to the Bar- bave before 
gain, Exchange, Gift, Contract or putting away of every ſuch Horſe, Mare, Geld- — * 
ing or Colt, and alſo the ſame Horſe, Mare, Gelding and Colt ſo ſold, exchanged 

* or put away; and ſhall then write, or cauſe to be written in a Book to be kept _ en, 
* for that Purpoſe, the Names, Surnames and Dwelling- places of all the ſaid Parties,“ 

* and the Colour, with one ſpecial Mark at the leaſt of every ſuch Mare, Gelding 2 W 
* or Colt, on Pain to forfeit at and for every Default contrary to the Tenor hereof hfo 
* forty Shillings.? ? 

* And the ſaid Toll-gatherer, or Keeper of the ſaid Book, ſhall within one Day and deliver 
* next after every ſuch Fair or Market, bring and deliver his ſaid Book to the Owner, the Book to 


Governor, Ruler, Steward, Bailiff or Chief Keeper of the ſaid Fair or Market, "= _— 
© who 
Market. 
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2 Inſt, 715. 
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© who ſhall then cauſe a Note to be made of the true Number of all Horſes, Mares, 
© Geldings and Colts ſold at the ſaid Market or Fair, and ſhall there ſubſcribe his 
Name, or ſet his Mark thereunto, upon Pain to him that ſhall make Default therein 
© to loſe and forfeit for every Default forty Shillings, and alſo to anſwer the Party 
grieved by Reaſon of the ſame his Negligence in every Behalf.” 

© And that the Sale, Gift, Exchange or putting away in any Fair or Market-overt 
© of any Horſe, Mare, Gelding or Colt, that is or ſhall be thieviſhly ſtolen, or felo- 
© niouſly taken away from any Perſon or Perſons, ſhall not alter, take away nor ex. 
© change the Property of any Perſon or Perſons to or from any ſuch Horſe, Mare, 
© Gelding or Colt, unleſs the ſame Horſe, Mare, Gelding or Colt ſhall be in the 
© Time of the ſaid Fair or Market wherein the ſame ſhall be ſo ſold, given, ex- 
© changed or put away, openly (1) ridden, led, walked, driven or kept ſtanding by 
© the Space of one Hour together at rhe leaſt, berwixt Ten of the Clock in the 
© Morning and the Sun-ſctting, in the open Place of the Pair or Market wherein 
© Horſes are commonly uſed to be fold.” (This is in * Affirmance of the Common Lau) 
© And (2) not within any Houſe, Yard, Backſide, or other privy or ſecret Place; 
© and (3) unleſs all the Parties to, the Bargain, Contract, Gift or Exchange, preſent 
© in the ſaid Fair or Market, ſhall alſo come together and bring the Horſe, Mare, 
© Gelding or Colt ſo ſold, exchanged, given or put away to the open Place appointed 


for the Toll-taker, or for the Book-keeper where no Toll is due, (which is + added, 


for Toll is not due nor payable by all Perſons in Fairs and Markets, to the End that 
the Book-keeper may be equivalent in theſe Caſes to the Toll Receivers) © and (4) there 
enter, or cauſe to be entred, their Names and Dwelling-places in Manner as is 
aforeſaid, (5) with the Colour or Colours, and one ſpecial Mark at the leaſt of 
every the ſame Horſes, Mares, Geldings or Colts in the Toll-taker's Book, or 
in the Keeper's Book for that Purpoſe, whereunto 'Toll is due as is aforeſaid, 
and (6) alſo pay him their Toll, if they ought to pay any; and if not, then 
the Buyer to give one Penny for the Entry of their Names, and executing the 
other Circumſtances afore rehearſed, to him that ſhall write the ſame in the ſaid 
Book. 

© And if any Horſe, Mare, Gelding or Colt, that is or ſhall be thieviſhly ſtolen or 
© taken away, ſhall be ſold, given, exchanged or put away in any Pair or Market, 
and not uſed in all Points, according to the Tenor and Intent of this Statute, that 
© then the Owner of every ſuch Horſe, Mare, Gelding or Colt, ſhall and may by 
© Force of this Statute ſeiſe or take again the ſaid Horſe, Mare, Gelding or Colt, or 
have any Action of Detinue or Replevin for the ſame; any Sale, Gift, Exchange or 
© putting away of any ſuch Horſe, Mare, Gelding or Colt, other than according to 
© this Statute, in any wiſe notwithſtanding.” 

* The one Half of all which Forfeitures to be to the King and Queen's Majeſty, 
© her Heirs and Succeſſors, and the other to him or them that will ſue for the ſame 
© before the Juſtices of Peace, or in any of the King and Queen's Majeſty's ordinary 
© Courts of Record, by Bill, Plaint, Action of Debt or Information, in which Suits 
s no Protection, Eſſoin or Wager of Law ſhall be allowed. | 


* 
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© And that the Juſtices of Peace of every Place and County, as well within Liber- 
© ties as without, ſhall have Authority in their Seffions within the Limits of their 
© Authority and Commiſſion to inquire, hear and determine all Offences againſt this 
© Statute, as they may do any other Matter triable before them.” 

© Provided, that in every ſuch Pair and Market where any Toll is, nor ſhall be 
© due, nor leviable by Reaſon of the Freedom, Liberty or Privilege of the ſaid 
© Fair or Market, the Keeper or Keepers of the Book touching the Execution of 
© this preſent Act, ſhall take nor exact but one Penny upon and for every Contract, 
© for his Labour in Writing the Entry concerning the Premiſſes, in Manner and Form 
© as is before declared. | 

But neither the Rules of the Common Law nor the above Statute had ſo good 
Effect as was expected; therefore, 

By an additional Statute of 31 El. c. 12. after reciting, © That thro' the Counties of 
© this Realm Horſe-ſtealing was grown ſo common as neither in Paſture or Cloſes, 
© nor hardly in Stables, the ſame were in Safety from ſtealing, which enſucd by 
© the ready Buying of the ſame by Horſe-Courſers and others in ſome open Fairs 
or Markets far diſtant from the Owner, and with ſuch Speed as the Owner could not 


© by Purſuit poſſibly help the ſame, Ec. it is enacted, That no Perſon ſhall in any Fair 
} I or 


* 
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© or Market ſell, (a) give, exchange or put away any Horſe, Mare, Gelding, Colt This is an A& 
« or Filly, unleſs (1) the Toll-taker there, (or where no Toll is paid) the Book- — 
© keepers Bailiff or Chief Officer of the ſame Fair or Market, ſhall and will take g. Pale fog 
© upon him perfect Knowledge of the Perſon that ſo ſhall ſell, or offer to ſell, give the Saving of 
« or exchange any Horſe, Mare, Gelding, Colt or Filly, and of his true Chriſtian the Property 
© Name, Surname and Place of Dwelling and Reſidence, and (2) ſhall enter all the 1 

« fame his Knowledge into a Book there kept for Sale of Horſes, (3) or elſe that he 

« ſo ſelling or offering to ſell, give or exchange, or put away any Horſe, Mare, _ — 
« Gelding, Colt or Filly, ſhall bring unto the Toll-tzker, or other Officer aforeſaid of 
«© the ſame Fair or Market, one ſufficient or credible Perſon that can, ſhall or will 6 _ of 
« teſtify and declare unto and before ſuch Toll-taker, Book-keeper or other Offi-- e. 

© cer, that he knows the Party that ſo ſells, gives, exchanges or puts away ſuch 3. Voucher, 
« Horſe, Mare, Gelding, Colt or Filly, and his true Name, Surname, Myſtery and 

« Dwelling-place, and (4) there enter or chuſe to be entred in the Book of the faid 4. Entry of 
6 Toll-taker, or Officer, as well the true Chriſtian and Surname, Myſtery, and Place Name, &c. 

« of Dwelling and Reſidence of him that ſo ſelleth, giveth, exchangeth or putteth 

© away ſuch Horſe, Mare, Gelding, Colt or Filly, as of him that ſo ſhall teſtify or 


b avouch his Knowledge of the ſame Perſon ; and (5) ſhall alſo cauſe to be entred the And 5. Value, 


very true Price or Value that he ſhall have for the ſame Horſe, Mare, Gelding, 
6 Colt or Filly ſo ſold.” a6 1 on | | 

And that no Perſon ſhall take upon him to vouch, teſtify or declare, that he knoweth Voucher. 
© the Party that ſo ſhall offer to ſell, give, exchange or put away ſuch Horſe, Mate, 
© Gelding, Colt or Filly, unleſs he do indeed truly know the ſame Party, and ſhal 
© truly declare to the Toll-taker, or other Officer aforeſaid, as well the Chriſtian 
Name, Surname, Myſtery and Place of Dwelling and Reſiancy of himſelf, as of 
© him of and for whom he maketh fuch Teftimony and Avouchmentt“ | 

© And that no Toll-gatherer, or other Perſon Looping any Book of Entry of Sales No Entry to 
© of Horſes in Fairs or Markets, ſhall take or receive any Toll, or make Entry of any be mage, vor 
© Sale, Gift, Exchange or putting away of any Horſe, Mare, Gelding, Colt or Filly, anQtive 3 
« unleſs he knows the Party that fo ſells, gives, exchanges or puts away any ſuch fir Clauſe. 
© Horſe, Mare, Gelding, Colt or Filly, and his true Chriſtian Name, Surname 
« Myſtery and Place of his Dwelling or Refiancy, or the Party that ſhall and will 
© reſtify and avouch his Knowledge of the ſame Perſon ſo ſelling, giving, exchanging 


or putting away ſuch Horſe, Mare, Gelding, Colt or Filly, and his true Chriſtian 


Name, Surname, Myſtery and Place of Dwelling or Refiancy, and ſhall make a 
perfect Entry into the ſaid Book of ſuch his Knowledge of the Perſon, and of the 
Name, Surname, Myſtery and Place of the Dwelling or Reſiancy of the ſame Per- 
* ſon, and alſo the true Price or Value that ſhall be bona fide taken or had for any 
* ſuch Horſe, Mare, Gelding, Colt or Filly ſo {bld, given, exchanged or put away, 
© fo far as he can underſtand the fame, and then give to the Party ſo buying or 
taking by Gift, Exchange or otherwiſe, ſuch Horſe, Mare, Gelding, Colt or Filly, 
* requiring and paying two Pence for the ſame, a true and perfect Note in Writing of Note to be 


| © allthe full Contents of the ſame, ſubſcribed with his Hand, on Pain that every Perſon gen tv the 


* that ſo ſhall ſell, give, exchange or put away any Horſe, Mare, Gelding, Colt e. 
* or Filly, without being known to the Toll taker or other Officer aforeſaid, or with- 
* out bringing ſuch a Voucher or Witneſs, cauſing the ſame to be entred as afore- 
* ſaid ; and every Perſon making any untrue Teſtimony or Avouchment in the Be- 
half aforeſaid, and every Toll-taker, Book-keeper, or other Officer of Fair or 
* Market aforeſaid, offending in the Premiſſes contrary to the true Meaning afore- 
* aid, ſhall forfeit for every ſuch Default the Sum of five Pounds; but alſo that every 


* Sale, Gift, Exchange, or other putting. away of any Horſe, Mare, Gelding, Colt 


* or Filly, in Fair or Market, not uſed in all Points according to the true Meanins 


: aforeſaid, ſhall be void: The one half of all which Forfeitures to be to the ueen's 
* Majeſty, her Heirs and Succeſſors, and the other half ro him or them that will ſue 


* for the ſame before the Juſtices of Peace, or in any of her Majeſty's ordinary 


— ä 


Forfeiture. 


Where reco- 
verabic. 


(a) A Gift, without valuable Conſideration in Mark- overt, alters no Property. This Statute reſtrains the 
very Sale, and makes it void, if not purſued ; and this Part is in the Diqqunctive, unleſs either the Toll-taker or 
Bookkeeper ſhall and will take vpon him perfect Knowledge, &c. or elſe that he fo ſelling, or offering to ſell, 
2 bring, &c one ſufficient and credible Perſon, &c. that ſhall avouch, &c. who vulgarly is called a 

c 


r: And this Part of the AR extends to all Sale; of Horſes in Market: overt, whether the Horſe, &c. be 
en or not ſtolen, 2 Iuſt, 717. 
M m 


© Courts 


Part J. 


Sale. 


Offences 
where cogni- 
zable. 

6. Claiming 
in ſix Months, 
Goods 
pawn'd. 


© Courts of Record, by Bill, Plaint, Action of Debt or Information, in which no 
Eſſoin or Protection ſhall be allowed.” 

© And that the Juſtices of Peace of every Place and County, as well within Liber. 
© ties as without, ſhall have Authority in their Seſſions, within the Limits of their 
© Authority and Commiſſion, to inquire, hear and determine all Offences againſt this 
Statute, as they may do any other Matter triable before them.” 
© And that if any Horſe, Mare, Gelding, Colt or Filly ſhall be ſtolen, and after 
© ſhall be ſold in open Fair or Market, and the ſame Sale ſhall be uſed in all Point; 
© and Circumſtances as aforeſaid, that yet nevertheleſs the Sale of any ſuch Horſe, 
© Mare, Gelding, Colt or Filly, within fix Months next after the Felony done, ſhall 
© not take away the Property of the Owner from whom the ſame was ſtolen, ſo a; 
© Claim be made within fix Months by the Party from whom the ſame was ſtolen, or 
© by his Executors or Adminiſtrators, or by any other by any of their Appointment, 
© at or in the Town or Pariſh where the, ſame Horſe, Mare, Gelding, Colt or Filly 
© ſhall be found, before the Mayor or other Head-Officer of the ſame Town or Pariſh, 
© if the ſame Horſe, Mare, Gelding, Colt or Filly ſhall happen to be found in any 
* Town Corporate or Market-'Town, or elſe before any Juſtice of Peace of that 
© County near to the Place where ſuch Horſe, Mare, Gelding, Colt or Filly ſhall be 
© found, if it be out of Town Corporate or Market-Town, and ſo as Proof be made 
© within forty Days then next enſuing, by two ſufficient Witneſſes, to be produced 
© and depoſed before ſuch Head- Officer or Juſtice, (“ who by Virtue of this Act 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
& 
c 
c 


ſhall have Authority to miniſter an Oath in that Behalf) that the Property of the 
ſame Horſe, Mare, Gelding, Colt or Filly ſo claimed, was in the Party by or for 
whom ſuch Claim is made, and was ſtolen from him within fix Months next before 
ſuch Claim of any ſuch Horſe, Gelding, Mare, Colt or Filly, tut that the Party 
from whom the Lad Horſe, Mare, Gelding, Colt or Filly was ſtolen, his Execu- 
tors or Adminiſtrators, ſhall and may at all Times after, notwithſtanding any ſuch 

Sale or Sales in any Fair or open Market_thereof made, have Property and Power 

to have, take again and enjoy the ſaid Horſe, Mare, Gelding, Colt or Filly, upon 

Payment, or Readineſs or Offer to pay to the Party that ſhall have the Poſſeſſion 

and Intereſt of the ſame Horſe, Mare, Gelding, Colt or Filly, if he will receive 

and accept it, ſo much Money as the ſame Party ſhall depoſe and ſwear before ſuch 

Head-Officer or Juſtice of Peace, (who by Virtue of this Act ſhall have Authority 

to miniſter and give an + Oath in that Behalf) that he paid for the ſame bona fide, 
© without Fraud or Colluſion, any Law, Sc. to the contrary notwithſtanding,” 

© And that not only all Acceſſaries before ſuch Felony done, but alſo all Acceſſaries 
© after ſuch Felony, ſhall be deprived and put from all Benefit of their Clergy as the 
© Principal by Statute heretofore made is or ought to be.” 

By the twelve Points of the Common Law, and the twelve additional Points by 
ſaid two laſt mentioned Statutes, the Property of a Horſe is ſo preſerved, that if the 
Owner underſtands and purſues them, it is almoſt impoſſible that the Property of the 
Horſe, Sc. either ſtolen or not ſtolen, ſhould be altered by any Sale in a Market- 
overt by him that is Male fidei poſſeſſor. 2 Inſt. 119. 

And by the Statute againſt Brokers, 1 Fac. 1. c. 21. F. 4. it is recited, © That 
© foraſmuch as there were not any Garments, Apparel, Houſhold-Stuff, or other 
© Goods of any Kind whatſoever the ſame be of, either being ſtolen or robbed from 
© any, or badly or unlawfully purloined or come by, but upſtart Brokers, under Co- 
lour and Pretence they be Freemen of the City of London, or inhabiting in /ef- 
minſter, where they pretend to have the like Overt-Market as the City of London, 
and thereby preſuming to be lawful for them to uſe and ſet up the ſame idle and 
needleſs Trades, being the very Means to uphold, maintain and imbolden all Kind 
of lewd and bad Perſons to rob and ſteal, and unlawfully to get and come by true 
Mens Goods, knowing and finding that no ſooner the ſame Goods can be ſtolen or 
unlawfully come by, but that they ſhall and may preſently utter, vend, ſell and 
pawn the ſame to ſuch Kind of new upſtart Brokers for ready Money ; for Remedy 
whereof, and for the avoiding of the ſaid Miſchiefs and Inconveniencies, and for re- 
preſſing and aboliſhing of the ſaid idle and needleſs Trades and upſtart Brokers, 
and the avoiding of Thefts, Robberies and Felonies,: and. bad. People, and for the 


— nn 


* 


None can examine Witnefles in a new Manner without Act of Parliament. 2 Inſt. 919. 
+ No Man can give an Oath in a new Caſe without Act of Parliament, 2 Inſt, 719. 
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« Kepreſſing of ſuch Kind of Nouriſhers and Aiders of Thieves and bad People, and 
for the Defence of honeſt and true Mens Properties and Intereſts in their Goods, 
It is enacted, That no Sale, Exchange, Pawn or T9 ugg of any Jewel, Plate, 
« Apparel, Houſhold-Stuff, or other Goods of what Kind, Nature or Quality ſoever 
© the Tame ſhall be of, and that ſhall be wrongfully or unjuſtly purloined, taken, 
« robbed or ſtolen from an Perſon or Perſons, or Bodies Politick, and which at any 
« Time hereafter ſhall be fold, uttered, delivered, exchanged, pawned or done awa 
© within the City of London or Liberty thereof, or within the City of Meſtminſter in 
© the County of Middleſex, or within Southwark in the County of Surry, or within 
« two Miles of the ſaid City of London, to any Broker or Brokers, or Pawntakers, 
by any Way or Means whatſoever directly or indirectly, ſhall work or make any 
Change or Alteration of the Property or Intereſt of and from any Perſon and 
« Perſons, or Body Politick, from whom the ſame Jewels, Plate, Apparel, Houſhold= 
« Stuff or Goods, were or ſhall be wrongfully purloined, taken, robbed or ſtolen ; 
© any Law, Uſage or Cuſtom to the contrary notwithſtanding.” 

And for the better maintaining of true and honeſt Dealing, and for the eſchewing 
«© and avoiding of Falſhood, Fraud and Deceit in ſuch Kind of Brokers and Pawn- 
« takers, it is further enacted, That if any Perſon or Perſons, or Bodies Politick, 
from whom any Jewels, Plate, Apparel, Houſhold-Stuff, or any Kind of Goods 
« whatſoever, ſhall be wrongfully purloined, taken ſtolen or robbed, ſhall require and 
demand of any ſuch Broker or Pawntaker, to declare whether any ſuch Goods be 
come to his or their Poſſeſſions, and to declare, ſhew and manifeſt the ſame, and 
© how and by what Means he had them, or came by the ſame, and how, when and 
© ro whom he hath delivered, conveyed, or beſtowed and imployed the ſame ; and 
© that ſuch Broker, upon any ſuch Requeſt and Demand to be made, ſhall deny and 
« refuſe to diſcloſe, tell or manifeſt the ſame truly and juſtly, ſhall forfeit unto the 
© true Owner or Owners of ſuch Jewels, Plate, Apparel, Houſhold and other Goods, 
© from whom the ſame were wrongfully purloined, taken, ſtolen or robbed, double 
«© the Value thereof that ſhall be denied and refuſed to be diſcloſed, told and mani- 
© feſted as aforeſaid ; the ſame double Value thereof to be recovered by the true 


* © Owner or Owners of ſuch Goods from whom the ſame were wrongfully purloined, 


© taken, robbed or ſtolen, to be recovered by Action, Oc.“ 


SE CT. IV. | 
Of Acquiring or Conveying Perſonal Eftates by Marriage. 


* Act in Law Eſtates may be acquired by Marriage. Agreements between a 
Man and a Woman before their Marriage, are generally extinguiſhed by the 
Marriage: Wherefore it is uſual for the Husband to covenant to other Perſons to the 
Uſe of the Wife, as for her Jointure, Gs. 

But when there is no Agreement or Settlement before Marriage, if the Woman is 
ſeiſed in Fee, the Man by the Marriage gains a Freehold in her Right. Co. Lit. 351. a. 


And may make a Leaſe thereof for twenty-one Years or three Lives. 


He alſo gains a Chattel Real, as a Term for Years, Sc. which he may diſpoſe of 
by Grant or Leaſe in her Life-time, or as he pleaſes if he ſurvives her. But if ſhe 
ſurvives him it remains with her, for he cannot charge it with a Rent, Ec. nor diſpoſe 
of it by Will unleſs he ſurvives her. Dr. & Stud. Dial. 1. c. J. Co. Lit. 46. b. 184. b. 
299. J. 300. a. 351. a. | 

But by Marriage the Husband has an abſolute Gift of all Chattels Perſonal in Poſ- 
2 of the Wik: in her own Right, whether he ſurvives her or not. Dr. & Stud. 

ial. 1. c. J. | 

Bur if 14 Chattels Perſonal be Choſes in Action, as Debts by Obligation, Contract, 
Sc. the Husband ſhall not have them, unleſs he and his Wife recover them. Co. Lit. 
351, J. ; 8 | | 

Nor Perſonal Goods, which the Wife has in auter droit, as Executrix or Admini— 
ſtratrix, are not given to the Husband by Marriage, tho? he ſurvives his Wife: But 
they go to the Adminiſtrator De bonis non, Oc. for if they ſhould go to the Husband, 
the Creditors, Ec. of the Deceaſed would be wronged. Co. Lit. 351. b. 

See more concerning Husband and Wife in the next Chapter. 
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SECT V. 
Of Acquiring, &c. Perſonal Eſtates by Executorſhip. 


(A) Who are Executors, and hot» they are appointed. 


6 may be acquired by Executorſhip, to wit, by Act in Law, by the 
Property's devolving to the Executor. 

Executors are Perſons appointed by a Teſtator (i. e. the Perſon who makes a Will 
or Teſtament) to execute or perform his Will after his Deceaſe. 

Which Appointment may be by expreſs Words, or by Words of Circumlocution, 
that amount to a direct Appointment, 


(B) By whom Executors may be appointed, or not. 


'F HE Biſhops, Lords and Commons, aſſented in full Parliament, that the King, his 
Heirs and Succeſſors, might lawfully make their Teſtaments, and that Execu- 
tion ſhould be done of the ſame, whereof ſome Doubt was before made. 4 Iuſt. 335. 

The Queen, the Wife of* the King, may make Executors. 2 Roll. Abr. 912. 

5 Feme Covert may make an Executor of Things in Action due to her. 1 Rell, 
Abr. 912. 

A Feme Covert cannot make an Executor without the Aſſent of her Husband, for 
the Adminiſtration of her Goods of Right belongs to her Husband. 4 Co. 51. J. 
1 Roll. Abr. 914. This muſt be intended of Things in Action, to which the Husband 
by taking Adminiſtration to her might intitle himſelf. Vent. Off. of Ex. 286, 287. 

But a Feme Covert Executrix may make an Executor of the Goods which ſhe has 
as Executrix without her Husband's Aſſent. 1 Roll. Abr. 912, 914. 3 Danmv. 359, 
365. Went. Off. of Execut. 286, 287. 

A Woman, with the Conſent of her Husband, may make an Executor of 'Things 
which the Husband ſhall not have by her Death. 1 Roll. Abr. 914. 3 Danv. 364. 

A Man attainted of Felony cannot make Executors. 1 Roll. Aby. 912. 

But a Man againſt whom an Exigent for Felony is awarded, (tho? by it he loſes all 
his Goods) may make Executors to reverſe it. 5 Co. 111. for there he is not at- 
tainted. | 
And a Man outlawed in a Perſonal Action may make Executors, for he may have 
Debts upon Contract not forfeited to the King. 1 Roll. Abr. 912. 


(C) Flow many may be appointed. 


E that may make one Executor may make two, three or more; but all of them 
in the Eye of the Law are but one Executor, in which Reſpect moſt Acts done 
by or to any one of them are Acts done by or to all. 1 Veſt's Symb. 637. 1 Rall. 
Abr. 914, 924. | 
A Man may make an Executor for Part of his Goods, and another Executor for 
the Reſt. 1 Roll. Abr. 914. | 
A Man made his Wife his ſole and whole Executrix of all his Cattle, Corn and 
moveable Goods, and did not mention what ſhould be done concerning the Reſidue of 
his Eſtate ; the Queſtion thereupon was, Whether the Wife be abſolute Execut:ix 
quoad all his Eſtate, or only particular Executrix quad his Cattle, Corn and move- 
able Goods, and not quoad his Leaſes, and his Debts? And thereupon the Judges all 
agreed, That one may make ſeveral Executors; the one qguoad Things Real, the other 
guoad Things Perſonal, and may divide their Authority ; yer quoad Creditors, they ate 
all Executors, and as one Executor: But Foxes and Croke conceived, as this Caſs is, 
That ſhe is ſole and abſolute Executrix for the whole Eſtate, as well Leaſes as Debts 
and other Things; for when he ſays, that ſhe ſhall be his ſole and whole Exccutris 
of his Cattle, Gora and moveable Goods, it is but an Enumeration of the Particulars 
and no Excluſion of any, eſpecially when he does not make any other Executor for 
the Reſidue, and Catalla in Latin extends to all Things, and it may be intended tn 


. 
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ſo was the Intent of the Teſtator, when he did not make any other Executor. But 


Berkley conceived, that ſhe is a ſpecial Executrix guoad the Things enumerated, and 


no general Executrix. Per quod 4djornatur. Cro. Car. 293. 

If a Man makes A. and B. his Executors, but wills that A. ſhall not meddle until 
he has paid B. all Money due to the Teſtator; in ſuch Caſe A. is not Executor, nor 
can by Virtue of the Will adminiſter until he has paid all ſuch Money. Mover 1 1. 


pl. 44. 3 Leon. a, 3. 


(D) For what Time Executors may be appointed. 


N Executor may be made to a fix'd Time, upon Condition, (as if the Executor 
will find Sureties to perform the Will) or to ſome certain Part of the Eſtate, or 
to ſome certain Act. Mood, B. 2. c. 6. p. 320. | 
If one makes an Infant his Executor, and appoints, that during his Nonage J. &. 
ſhall have the Diſpoſition of his Goods, J. S. is Executor during that Time. Cyo. 
El. 164. 


(E) Who are capable or not of being Executors. 


LL that are capable of making a Teſtament are capable of being Executors. 
A 1 Weſt. Symb. F. 635. Cro. Car. 9. 

But ſome that cannot make a Teſtament are capable of being Executors. A Mayor 
and Commonalty may be Executors. 1 Roll. Abr. 915. 3 Danv. 365. | 

An Infant in entre ſa mere may be Executor. 1 Weſt's Symb. F. 635. 

But when he is born he cannot act as ſuch till ſeventeen Years of Age; and there- 
fore the Ordinary muſt grant Adminiſtration Durante minori ætate till that Age, 
4 Hf. 335. 2 

A Woman Covert may be alſo an Executrix. 

So may a Perſon excommunicated, outlawed or attainted ; or an Alien, Cc. Cro. 
Eliz. 683. Cro. Car. 8, 9. 

Popiſh Recuſants convict ſhall not be Executors or Adminiſtrators. Nor a married 
Woman being a Popiſh Recuſant convict (the Husband not being convicted) that 
does not ts, Sc. by the Space of one Year before her Husband's Death, ſhall 
not be capable of being Executrix or Adminiſtratrix to her Husband, and enjoying 
any Part of ber Husband's Goods. Per Stat. 3 Fac. 1. c. 5. 

Nor thoſe that execute an Office, Gc. after they have neglected or refuſed to take 
the Oath mentioned in Stat. 13 U. 3. c. 6. E9 1G. 1. c. 13. 

Nor Artificers exerciſing or teaching their Trades in foreign Parts, by Hat. 5 C. 1. 
c. 2. 

When the King is made an Executor, he appoints certain Perſons to take the Exe- 
cution of the Will upon them, againſt whom ſuch as have Cauſe of Suit may bring 
their Action, and appoints others to take the Account; and ſo was done when Ka- 
therine, Queen Dowager, Mother of H. 6. made her Will, and appointed him Exe- 
tutor thereof. 4 Inſt. 335. 


(F) Of accepting or refuſing an Executorſhip. 


A Perſon appointed Executor, if he has not intermeddled with Teſtator's Effects, 
may refule the Executorſhip; and after he has once refuſed the Executorſhip, 
can never afterwards intermeddle ; nor after he has once legally accepted it, he can 
never after reſuſe it; for he cannot accept and refuſe too. So if an Executor is cited 
by the Ordinary to prove the Will, and he appears and refuſes to prove the Will, he 
cannot afterwards accept and intermeddle with the Eſtate. 9 Rep. 37, 38. vide Stat. 
21 H. 8. c. 5. | 

If an "7 DL adminiſters before Refuſal, he cannot afterwards refuſe. Vent. 
Off. Ex. 26, 21. Salk. 308. 

If he uſes any Action for the Debt of the Teſtator, it ſhall be an Adminiſtration. 
1 Roll. Abr. 917. 8 H. 6. 36. Br. Adminiſtration 25. 


Nun | If 


In what Caſes 
a Perſon may 
refuſe an Exe- 
cutorſhip or 


not. 


What Acts 
will be an Ad- 
miniſtration 
to make a 
Conſent to an 
Executorſſiip. 
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If he takes the Goods of the Teſtator, and converts them to his own Uſe, it is an 
Adminiſtration. 1 Roll. Abr. 917. 20 E. 4.17. Br. Adminiſtration 35. 

But if he takes the Goods cf the Teſtitor taken from him by Wrong in his Life, 
it is no Adminiſtration. 1 Roll. Abr. 917. 20 E. 4. 17. Br. Adminiſtration 35. 

If he happens of any Thing which was the Teſtator's, it is an Adminiſtration, 


1 Roll. Abr. 917). 
If Executors grant any of the Chattels of the Teſtator, it is an Adminiſtration in 


Law. 1 Roll. Abr. 917. 

If an Executor releaſes to a Debtor of the Teſtator, it is an Adminiſtration in Law, 
1 Roll. Abr. 917. 11 H. 4. 84. Br. Debt 65. Br. Executor 5). And he cannot after. 
wards refuſe the Executorſhip. 2 Brownl. 58. 

So if he makes an Acquittance of any Debt of the Teſtator. 1 Roll. Abr. 917. 
8 H. 6. 36. Br. Adminiſtration 25. 

If certain Goods are deviſed to an Executor, and he takes them without the Aſſent 
of the other Co-executor, it is an Adminiſtration, becauſe a Deviſee cannot take 
Goods deviſed without the Aſſent of the Executor. 1 Roll. Abr. 917. 11H, 4. 84. 
Br. Executor 57. 

But it is otherwiſe if he takes them with the Aſſent by the Delivery of the other 
Executor. 1 Roll. Alr. 9 7. 11 H. 4. 84. Bro. Executor 57. 

If the Executor ſeiſes of the Goods of the 'Teſtator, it is an Adminiſtration, 
x Roll. Abr. 917. 8 H. 6. 36. Br. Adminiſtration 25. Stokes and Porter. 1 Aud. 11. 
Moor 14. N. Bend. 74. Dy. 166. 

And if he ſeiſes the Goods of another Man to the Intent to adminiſter them, this 
will be an Adminiſtration, tho' the Goods are after taken from him by the Owner, 

* Dubitatur, 1 Roll. Abr. 917. 8 I. 6. 35. . Br. Adminiſtration 25. 
If the Teſtator was Tenant at Will of certain Goods, and after his Death his Exe- 
| cutor ſeiſes the Goods, ſuppoſing them to be the Teſtator's, to have them admini- 
ſtered, and afterwards the Owner of the Goods takes them out of his Poſſeſſion, yet 
this ſhall be an Adminiſtration in Law, for his Intent appeared. Dubitatur, 1 Roll. 
Abr. 917. 8 H. 6. 35. b. Br. Adminiſtration 25. 

But if the Executor, being Commiſſary, ſequeſters the Goods of the Teſtator as 
Commiſſary, this is no Aſſent to the Executorſhip. 1 Roll. Abr. 917. 20 JI. 6. 1.6. 
Fitz. Executor 15. 

If an Executor proves the Will, it ſeems that this is an Adminiſtration in Law, ſo 
that he cannot after plead Ne ungues Executor. Dubitatur, 1 Roll. Abr. 918. 26 Ul. 8. 
8. a. Br. Executor 5. Adminiſtrator 2. 

Of Refuſal or Thus it is where there is but owe Executor; but where there are many Executors 

Conſent named, and all are cited by the Ordinary to prove the Will, and only ſome of them 

2 appear and refuſe the Executorſhip, and afterwards one of the Executors proves the 

— 4 Will, and takes upon him the Executorſhip, this ſuffices for them all, and they who 
refuſed may at any Time join with h'm or them, and intermeddle with the Eſtate, as 
well as any of the Reſt. Perk. 485. 9 Rep. 3), 38. Noy's Max. 102. 

And if the acting Executor dies, and makes an Executor, the ſurviving Executors 
may act, for their Refuſal before the Ordinary is, void in this Caſe, but where all re- 
fuſe, no one can ever after come in and prove the Will; for the Teſtator now dies 
Inteſtate and without an Executor, ſo that the Ordinary may grant Adminiſtration 
Cum Teſtamento annexo, or ſequeſter the Goods in the mean Time till the Admini- 
ſtration is granted. Co. Lit. 113. a, Noy's Max. 102. 9 Rep. 31, 38, 39. 

If a Man makes two Executors, and they refuſe to act, two others ſhall be bis 
Executors: And in this Caſe, if the firſt two Executors adminiſter, the two laſt ſhall 
not be Executors, nor named in Actions; but it is otherwiſe if the two firſt refuſe. 
1 Roll. Abr. 914. 

But if a Man makes two Executors and dies, and one of them before Probate of 
the Will releaſes an Action to a Debtor of the Teſtator; this is a Conſent to the 
Executorſhip, ſo that he cannot after refuſe to adminiſter. 1 Roll. Abr. 918. 

And where there are two Executors, and one of them proves the Will in the Name 
of both againſt the Conſent of the other; this is not any Adminiſtration for him who 
did not conſent to the Probate, but he may plead Ne umques Execut', E9c. for the 
Probate doth not make him Executor, if he does not adminiſter. 1 Roll. Abr. 916. 
26 II. 8. 8. a. Br. Adininiſtrator 2. Executor 5, 
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If there be two Executors, and one of them only proves the Will, and the other 
by his Delivery and as his Servant takes and ſells the Goods, this is no Adminiſtra- 
tion by him who acted as Servant. Cro. El:z. 858. 

In Caſe where one accepts, and all the Reſt refuſe, he muſt bring AMious in all 
their Names, and one may releaſe the Action, for the Poſſeſſion of one is the Poſ- 
ſeſſion of all of them; but an Action muſt be brought againſt him or them that act 
or adminiſter, and he that firſt cometh ſhall firſt anſwer. Perk. 485. Noy's Max. 

102, 103. Off. of Ex. c. 9. : 

But every Intermeddling with the Goods of the Deceaſed is not an Acceptance of How far Acts 
the Executorſhip to make one chargeable as Executor: As if one does an Act of of Charity or 
Charity or Humanity, by locking up the Goods of the Deceaſed that they be not ws cn Hugg 

. , . x pt- 
waſted, by burying the Deceaſed, tho? he ſells his Goods to do it; or if one does ance of Exe 
take away his own Goods that were in the Houſe of the Deceaſed, or uſe ſome of the cutorſhip. 
Goods of the Deceaſed in the neceſſary Occaſions of the Family, or take the Goods 
by Letters ad Colligendum, Sc. Theſe Acts will not amount to an Acceptance of the 
Execurorſhip if the ſpecial Matter be pleaded. Dyer 166, 167. Noy's Max. 102, 103. 

1 Roll. Abr. 918. 
When an Executor has accepted the Exccutorſhip, he cannot aſſign it over. Vangh. 
182. 1 Roll. Abr. 918. 

Regularly one Executor cannot ſue the other at Law, but he may have Relief in 

Equity. 


* «+ * 8 * . 4 * 
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(G) The Executor Intereſt in the Goods, &c. of the Teſtator. 


HE Intereſt of an Executor ariſes at Common Law by Virtue of the Teſta- 

ment which is Temporal, and which gives him all the Chattels Real and Per- 
ſonal of the Teſtator, which are likewiſe Temporal ; for the Probate of the Ordinary 
is only a Confirmation. Plowd. 280. 9 Co. 37, 38. Noy's Max. 103. 

The Law gives him not only thoſe in Poſſeſſion, as Leaſes for Years, and Charters 

and Evidences concerning them, Arrears of Rent due at the Death of the Teſtator, 
Rent-Charge, Grants of next Advowſons and Preſentations of the 'Teſtator's Inheri- 
tance becoming void in his Life-time, Relief due to the Teſtator, Corn cut or grow- 
ing, Cc. where the Teſtator had ſuch an Eſtate as might in Poſſibility have continued 
till the Corn, Sc. was ripe, (as where the Teſtator had an Eſtate for his Life of 
another, or in the Right of his Wiſe, Cc.) Gold, Silver, Jewels, Plate, Houſhold- 
Stuff, Cattle, Implements of Husbandry, Apprentices for Years by Cuſtom, Sc. but 
alſo thoſe Things that lie in Alion, as Rights and Intereſts upon Judgments, Statutes, 
Recognizances, Obligations and Bonds, and all other Debts due to the Teſtator, (if 
they are not bequeathed) becauſe on the other Hand the Law ſubjects the Executor 
to every Man's Claim and Action which he had againſt the Teſtator for the ſame, 
Co. Lit. 209. a. 388. a. Noy's Max. 103, 104. Cro. Car. 515. 3 Danv. 366. 

For this Reaſon the Executor is ſaid to be the Teſtator's Aſſignee, and to repreſent 
the Perſon of the Teſtator. Co. Lit. 209. b. 210. 4. 

But for perſonal Wrongs done by the Teſtator to the Perſon, Goods or Land of 
another, he does not repreſent him, becauſe perſonal Actions die with the Perſon, 

Noy's Max. 104. 9 Co. 89. 

B. poſſeſſed of a Leaſe for Years, deviſed the Benefit thereof to A. his Wife for What Things 
ſix Years, and that J. his Son, if he came home, ſhould have the Reſidue of the ball go to the 
Term, but if he did not come home within fix Years, then V his Son ſhall have it r E 
till 7. came home, and died, and after ///. died within the fix Years, and after 7. did 8 * 
not come home within the fix Years; tho' this was but a Poſſibility to have the Term 
(viz.) if F. did not come home within the Years, and V, died before the Poſſibility 
happened, yet his Executors ſhall have it, for it was a Poſſibility fixed in the Teſtator, 
and only to be perfected by the Act of God without any Act of the Parties; for this 
is not like a Leaſe to be named by J. S. for there is not any Perfection before the 
naming. Sheriff v. Hratham, 1 Roll. Abr. 916. Cro. Fac. 509. 

So if a Termor deviſes his Term to one and the Heirs Male of his Body, and if he 
dies without Iſſue Male, then to J. S. And 7. & dies in the Life of the firſt Deviſce, 
yet the Poſſibility that he had to have the Term by the Deviſe ſhall go to his Exe- 
cutor for the Cauſe aforeſaid. Price and Atmore, 1 Roll. Abr. 916. But this Caſe is 
differently reported in 4 Leon. 246. Moor 831. C1 Bulſt. 191. where it is ſaid, that 
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the Termor by his Will made his Wife Executrix, and deviſed the Term to her, and 
if ſhe died before the Term ended, that the ſame ſhould remain to his Son and the 
Heirs Male of his Body. The Executrix entred and claimed as Legatee, and aſſigned 
the Term over; the Son died in the Life of the Wife, and his Executor entred. Pe- 
Cur. This Entry was not lawful, for the Son had but a Poſſibility, and no Intereſt, 
for by the Deviſe of the whole Term the whole Intereſt was in the Wife, and when 
it was in her, it could not remain over; otherwiſe if the Land had been granted to 
her for Life, and if ſhe died, that it ſhould remain as before. And in 4 Leon. there ig 
a Note, That 25 Eliz. it was reſolved in C. B. that ſuch a Poſſibility could not be re- 
leaſed: And 29 Eliz. in Hammington's Caſe, that it could not be granted. 

This Caſe in Cro. Fac. 5 10. is cited, and denied to be Law, but the Court con. 
ceived the Reſolution in Lampet's Caſe, 10 O. Fr. ö. to be good Law in this Point, 
In which Caſe a ſpecial Verdict was found, that 7. Lord L. & al were ſeiſed in Fee, 


and demiſed the Premiſſes to F. M. jun. for a Term of 5000 Years, who entred and 


was poſſeſſed, and deviſed the ſame to F. M. his Father for Life, and after his De. 
ceaſe to his Siſter Eliz. and the Heirs of her Body, and made his ſaid Father Exe. 
cutor, and died. The Father accepted the Executorſhip, entred, and was poſſeſſed; 
Eliz. married IF. J. both of whom releaſed the Reſidue of the Term to ſaid J. M. ſen. 
who demiſed the Premiſſes to M. S. the Defendant for ten Years ; ſaid . T. died, 
and ſaid Eliz. married , L. J. M. ſen. died, ſaid V. L. and Eliz. entred, and de- 
miſed to R. L. the Plaintiff, who entred and was poſſeſſed till M. & the Defendant 
ejected him. Now whether the ſaid Grant or Releaſe to F. M. the Father, then 
being poſſeſſed of the whole Term, can bar the ſaid El/iz. becauſe ſhe has but a Poſſi. 
bility, and neither Intereſt or Right in Poſſeſſion, Reverſion or Remainder, was the 
3 Queſtion, (10 Co. 47. a.) Upon which it was reſolved, that the ſaid Releaſe 

ad barred the ſaid Eliz. to claim any Thing in the ſaid Leaſe after the Death of 
the ſaid F. M. ſen. 48. a. : 

And theſe Reſolutions were likewiſe made: 

1. That when a Man poſſeſſed of Land for Years deviſes the Uſe or Profits, or the 
Land itſelf to one for Life, and afterwards to another during the Reſidue of the 
Term, the Deviſe of a Chattel after the Death of the firſt Devise, is good. 47. a. 

2. The executory Deviſe after the Death, Oc. is good, tho' the Term itſelf (and not 
the Uſe or Occupation) was deviſed to the firſt for Life, Sc. and afterwards to others. 

. b, 

3. That the firſt Deviſee after Aſſent made by the Executor could not bar the exe- 
cutory Deviſe, altho' a Poſſibility. 47. a. 

4. The Aſſent of the Executor to the firſt Deviſee ſhould enure to the other, altho' 
he has it by executory Deviſe and not by Remainder. 

5. When the Deviſe is at ſupra to the Executor for Life, and afterwards to another, 
Sc. and the Executor enters generally, he ſhall have it as Executor, which is his 
firſt and general Authority, and not as Legatory without Claim or Demonſtraticn 
of his Election, altho' the Teſtators were not indebted to any. 47. b. 

6. Such Executor's Intereſt might not be granted to a Stranger during the Life of 
the firſt Deviſee. 47. 6. 

The ſaid Releaſe has extinguiſhed the future Intereſt of the ſaid Eliz. for divers 
Reaſons : * 

1. Becauſe it is a future Intereſt in a Chattel, which as it may be more eaſily 
created than a Freehold, ſo it may be more eaſily determined. 48. b. 

2. It is a Maxim in Law, that Land in Fee-fimple may be charged by one way or 
other: And it is another Maxim in Law, that every Right, or Title or Intereſt, in præ- 
ſenti or futuro, by the joining of all who may claim any ſuch Right, Title or Intereſt, may 
be barred or extinguiſhed. 48. b. Upon the firſt Maxim it was concluded, that if at 
the Common Law the Donor and Donee in Tail had joined in a Grant of a Rent- 
Charge, and afterwards the Donee had died without Ifſue, and the Land had re- 
verted to the Donor, he ſhould hold it charged, and yet he had but a Poſſibility at 
the Time of the Charge made; bur all thoſe who had Eſtate or Intereſt iz præſenti ot 
ſuturo joined in the Charge; a fortiori, if they had joined in a Leaſe for Years, and 
the Donee had died without Iſſue, the Leaſe is good againſt the Donor. So upon 
the ſecond Maxim, it F. M. ſen. and Eliz. had joined in a Deed of Aſſignment to 
another, it had utterly barred the ſaid Eliz. for no other had Intereſt either in pre- 
ſenti or in futuro, but thoſe who joined in the Grant, So where the Husband 0 
Eliz. releaſes to him in Poſſeſſion, both conſented to it, one in releaſing, the other on 
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accepting of it: And in the Caſe when both join in the Grant, it is the Grant of him 
who had the Term, and the Releaſe or Confirmation of the other. 49. 4. 

3. Quando diverſi deſiderantur attus ad aliquem ſtatum perficiendum, plus reſpicit Lex 
adum originalem, when to the Perfecting of an Eſtate or Intereſt divers Acts or 
Things are requiſite, the Law has more Regard to the original Act, Quia cijuſque rei 
potiſſima pars eft priucipium, for that is the tundamental Part on which all the others 
are founded. In this Caſe three Things are requiſite to the Perſecling the Intereſt of 
Eliz. (1) The Deviſe, (in which is included the Death of the Deviſor) this is the 
fundamental Part. (2) The Aſſent of the Executor, which appears was given. And 
(3) The Death of the firſt Deviſee. 49. 4. 

4. If the ſaid Eliz. had died before the firſt Deviſee, the Executors or Adminiſtra- 
tors of the ſaid Hliz. would have had the Reſidue of the ſaid Term after the Death 
of the firſt Deviſee, which is a Proof that Eliz. herſelf might have releaſed ſuch In- 
tereſt which by her Death might have come to her Executors or Adminiſtrators. 5 1. b. 


Note; This is the Point particularly referred to in Cro. Jac. 510. which the Court held to 


be good Law, and denied the Caſe of Price and Almore before-mentioned to be Law. 

5. The Legacy or Deviſe to Fliz. is in eſſe and preſent, altho' the Intereſt is in 
futuro; and therefore the Legacy or Deviſe may be diſcharged, and by Conſequence 
the Intereſt itſelf, for qui deſtruit medium deſtruit finem. 51. b. 

6. It would be inconvenient that ſuch Manner of Perpetuity ſhould be made of a 
Chattel, when of an Inheritance neither by Act executed by the Common Law, nor 
by Limitation of an Uſe, nor by Deviſes in laſt Wills, any Perpetuity can be eſta- 
bliſhed ; and if it ſhould be allowed, it would be Cauſe of Contentions, Suits and other 
Inconveniences. And it was obſerved, that theſe Leaſes for ſo many Hundreds and 
Thouſands of Years (which were made in Truth to deceive or defeat the King or 
other Lords of their Wards or other lawful Duties) are many Times unfortunate, 
and ſubject to be loſt at Outlawry or other Forfeitures; and if the Owner thereof 
dies Inteſtate, the Ordinary ſhall grant Adminiſtration, whereby Women will loſe 
their Dowers, Men their Tenancies by the Curteſy, and many other Inconveniencies; 
in Subverſion of the Common Law, will from thence enſue ; and therefore it would 
be of all others the moſt dangerous to make a Perpetuity of them. 52. b. 

If A. leaſes land to B. for eighty Years, if he ſo long lives, and if he dies within 
the Term, that then immediately after his Death the Land will remain to his Exe- 
cutors for twenty-one Years, and after the Leſſee dies Inteſtate, yet his Adminiſtrator 


ſhall have the Term for twenty-one Years, for the Adminiſtrator is within the Intent 
of the Grant. 1 Roll. Abr. 916. 


LI * 4 


If a Man makes B. and C. Executors, and deviſes to them Reſiduum bonorum, Sc. Where upon 
after Debts and Legacies paid ; and after B. dies, the Surpluſage ſhall not ſurvive, for the Death of 


it ſhall be ſuppoſed that the Teſtator intended an equal Share to his Executors, and ene of the 


decreed for the Adminiſtration of B. accordingly, but much to the Diſſatisfaction of 


legal Intent. 1 Chanc. Ca. 238. C. | | 


Executors the 


: : ; ; Surplus of the 
the Bar, for where the Intention is ſecret and not declared, it muſt give way to the Perſonal E. 


ſtate, after 


For the Reſolutions ſince have been otherwiſe in Equity; and it ſeems well ſettled Pebts and 


that the Survivor ſhall have the Whole by Law; as where a Man deviſed Goods to Facies paid, 


| ſhall ſurvi 
and 4. died, and his Executor may ppg 


A. and B. and the Executor aſſented to the Legacy; 
ſued in the Spiritual Court for As Share, there being no Survivorſhip in ſuch Caſe 
by the Eccleſiaſtical Law; whereupon B. ſued a Prohibition, and declared; and 
upon Demurrer and Argument it was adjudged the Prohibition ſhould ſtand ; for by 
the Aſſent of the Executor the Intereſt was veſted in the Legatees, and became a 
Chattel in them, governable by the Rules of the Common Law. 2 Lev. 209. 

A. deviſed the Surplus of his Eſtate, after his Debts paid, to B. and C. B. died: 
Adjudged in the Delegates, and decreed by the Lord North, and confirmed by 
Tefferies Lord Chancellor, that this was a joint Deviſe, and ſhould ſurvive to C And 
the Lord Chancellor's Opinion was, that if B. and C. had been made Executors, and 
* 8 a Moiety of the Goods, and died, it would have been all one. 

ern. 482. 


So where a Man deviſed all the Reſt and Reſid ue of his Goods, Chattels and Per- 


bonal Eſtate to two Perſons, their Executors and Adminiſtrators, and one of them 


died; and on a Bill brought by his Executor againſt the ſurviving Deviſee, it was 
beld, that the Survivor ſhould take the Whole to his own Uſe, and ſhould not be a 
ruſtee, as to the Moiety, for the Repreſentative of him who is dead; and that they. 
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were to be conſidered as Jointenant where Survivorſhip takes Place, as well in Caſey 
of Chattels as in Caſes of Inheritance. Abr. Ca. Eg. 343. 

A. made his Will, and after ſeveral Legacies gave and deviſed all the Reſt, 
Reſidue and Remainder of his Perſonal Eſtate to three Perſons, whom he made his 
Executors; one of them died in the Life-time of the Teſtator; and the only Queſtion 
was, whether the two ſurviving Executors ſhould have the Whole, or whether the 
third Part ſhould be diſtribured according to the Statute amongſt the next of Kin, 
And the Maſter of the Rolls, on Time taken to conſider of the Caſe, and citing moſt 
of the Authorities, both out of the Civil and Common Law, was of Opinion, and 
decreed accordingly, that the two ſurviving Executors ſhould take the Whole. br, 


Ca. Eq. 243. ; 

What Things If a Deviſe be of a Legacy to one and his Aſſigns, and the Deviſee dies before 
— «> i Payment, his Adminiſtrator ſhall have it as Aſſignee. 1 Roll. Abr. 915. 3 Dan. 36). 
tor ſhall have If the Condition of an Obligation be, that if the Obligor pays 201. to ſuch Perſon 
as Aſſignee, as the Obligee by his laſt Will in Writing ſhall appoint it to be paid, then the Obli- 
gation to be void; and the Obligee appoints no Perion to whom it ſhall be paid, but 1 
makes his laſt Will, and makes Executors thereby, yet the Obligor ſhall not pay the f 
201. to the Executors, becauſe the Condition has Reference to his Nomination; and 
here it appears that this was to be paid to an Aſſignee in Deed, to be made by the 
Obligee by his Appointment, and not to an Aſſignee in Law. Moor 855. Hob. 9. 14, 

Godb. 192. adjudged. Lit. Rep. 173, 174. the like Point dubitatur. 
And per Coke, there is a Diverſity where the Condition is to pay 10 J. to the 
Aſſignee of the Obligee, and where to the Obligee or his Aſſigns; for in the laſt 


4T 
F 
Caſe it veſts as a Duty in the Obligee, and ſhall go to his Executors. Goal. 
192. | 
1 where one was bound to ſtand to the Award of two Arbitrators, who award 
that the Party ſhall pay to a Stranger or his Aſſigns 200 / before ſuch a Day, the IF ; 
Stranger before ſuch a Day dies, and B. takes Letters of Adminiſtration, and if the W- 1 
Obligor ſhall pay the Money to the Adminiſtrator, or that the Obligor ſhould be diſ- | © 
charged, was the Queſtion. And it was the Opinion of the whole Court, that the 1 
Money ſhould be paid to the Adminiſtrator, for he is Aſſignee: And by Gauady Juſtice, I 
if the Word Aſ/ignee had been left out, yet the Payment ought to be made to the þ 
Adminiſtrator ; quod Coke affirmavit. 1 Leon. 316. 7 #- 
If the Condition of an Obligation be to pay 10 J. per Ann. after the Death of the | 4 
Obligee, to the Executors of the Obligee, for the Uſe of his Children, and he dies. 
without making any Executors, the Money ſhall be paid to his Adminiſtrators. Het!, 18 
115, 116. Lit. Rep. 156. adjornatur. 1 
If a Leſſee for Years of a Shop aſſigns it to B. and covenants with B. not to ſell Wheels 0 
for Coaches to the Prejudice of A. or his Aſſigns, and after A. dies, and Adminiſtra-  T 
tion is granted to his Wife, who continugs the Trade in the Shop, and B. after ſells WW” 4 
W heels for Coaches, to the Prejudice of the Adminiſtrator, he hath broke his Cove- 1. 
nant, for the Adminiſtratrix is an Aſſignee to have Benefit of this Covenant. 1 Rol. of 
Abr. 916. | E 
When theSur- F. M. by Will deviſed particular Legacies to his Children and Grandchildren, and — 
lus of the 124. a- piece to M and S. whom he made Executors, for their Care; the Surplus of the re 
erſonal E. Perſonal Eſtate being 50001. and upwards, the Queſtion was, Whether the Surplus 3 dif 
WP ſhould be a Truſt for the Children, or go to the Executors ; and it was decreed a Fs 
tor, or he is Truſt for the Children. Mich. 1687. Per Fefferies Lord Chancellor, 1 Fern. 473. E eq 
to be a Tru- Same Caſe cited, 2 Vern. 649. and faid to be affirmed in the Houſe of Lords. Upon Sus 
ſtee for the which Caſe the Author of The Gen. Abr. of Ca. in Eg. p. 243. obſerves, That ſince this WW x; 
wax bob rey Caſe there has been Variety of Reſolutions both in Chancery and the Houſe of Lord: WF ,., 
on this Head, notwithſtanding which this Matter ſeems as undetermined as any in E ho 
Equity; for tho the Law caſts the whole Perſonal Eſtate on the Executor, yet 43 17 
the Intention of the Teſtator is chiefly to be regarded in a Will, if it appears by 4 Far 
ſtrong and neceſſary Implication, that the Executor was not to have it to his own of 
Uſe, Equity will decree him a Truſtee ſor the next of Kin to the Teſtator; and there- ſeve 
fore it ſeems agreed, that if Strangers or diſtant Relations are made Executors, and oft 
Legacies are given them for their Care and Trouble, that they ſhall not have the cell 
Surplus; but where the Executors are as nearly related as thoſe who Claim as next of oug 
Kin, and they have had all Legacies given them, tho' perhaps ſome of them greater, that 


and ſome of them leſs, great Doubt had been; in which Inſtances it has (as mw 
4 J 
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by the Caſes) been determined according to the Intention of the Teſtator, collected 
not only from the Words of the Will, but likewiſe from collateral Proof of Teſtator's 
greater Kindneſs, Ec. which upon theſe Occaſions has been admitted ſometimes for 
the Executor, and ſometimes for the next of Kin, | 
Mrs. S. was Executrix of A. her former Husband, and after married Mr. S. who 
by his Will in 1686 deviſed to his Wife the Plate and Goods ſhe brought him in 
3 Marriage, and two Silver Salvers, in Lieu of the Plate that had been changed away 
and made her Executrix, and died, leaving a Daughter by a former Wife, and his 
* Wife enſient of a Daughter, and there being no Deviſe of the Surplus of the Per- 
| ſonal Eſtate, the Queſtion was, Whether ſhe would take it as Executrix to her own 
EZ Uſe, or be liable to Diſtribution. And my Lord Keeper decreed the Surplus to the 
Wife, as well for that this Will was made before the Caſe of Fofter and Munt, (i. e. 
the laſt Caſe) as alſo for that in this Caſe nothing is deviſed to the Wife but what was 
her own before, and as ſhe was Executrix to her former Husband, but principally, 
* becauſe where a Wife is made Executrix, it is to be preſumed ſhe was not made ſo to 
© have _ an Office of Trouble, but of Benefit to take the Surplus. 2 Ver, 
"J married one Mrs. A. Siſter to . 4. who was poſſeſſed of a Perſonal Eſtate to 
* the Value of about 20007. and made his Will in Writing the very Day before his 
Death, and thereby deviſed ſeveral Legacies to his Relations, and amongſt the Reſt gave 
the Plaintiff his Siſter about 10001. and gives 707. to Mr. S and his Wife and their 
four Children, to buy them Mourning ; and gave to Mrs. S. (one of the Daughters 
of Mr. &) 5 J. and gives his Horſe and Furniture to one of the Defendants by his 
Chriſtian Name and Surname, and his Clothes, to be diſpoſed of by his Executors ; 
and then concludes, as to the 700 J. I am intitled to in the Souzh-Sea Company, and 
the Reſt of my Perſonal Eſtate, I will that the ſame ſhould be ſold for Payment of 
my Debts and Legacies, and I make Mr. F. and Mr. T. S. my Executors, and dies. 
The Executors were two of the Children of Mr. S. and intitled to their Proportion 
of 101. deviſed for Mourning, and one of them to the Horſe and Furniture, but 
were no ways related to the Teſtator. The Surplus of the Perſonal Eſtate came to 
about 6001. and the Bill was brought againſt the Defendants the Executors to have an 
Account thereof; and that it might be paid to the Plaintiff, whoſe Wife was the 
only Siſter and next of Kin to the Teſtator. And for the Plaintiffs it was inſiſted, 


: 2 A 4 l S * 1 
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they had particular Legacies left them for Mourning out of the 701. and one of them 
had a Horſe and Furniture expreſly deviſed to him; and that therefore it was not 
reaſonable that they ſhould go away with the Surplus of the Perſonal Eſtate. On the 
other Side it was inſiſted, that the Defendants being Executors, they repreſented the 
> Teſtator ; that they ſtood in his Place, and were intitled to whatever he left un- 
: diſpoſed of; that this was the ancient Law for many Ages, and therefore the legal 
Title being in them, they ought not to be defeated of it without a manifeſt Intention 
of the Teſtator to the contrary ; that here appeared no ſuch Intent in the Will, for 
= they are not named either by Chriſtian Name or Surname, or ſo much as by the 
Name of their Office, till the very Cloſe of the Will; nay it was in Proof, that the 
© Tefſtator did not ſo much as conſider whom he ſhould make his Executors, till he had 
© diſpoſed of all the Legacies; that the giving one of them his Horſe and Furniture, 
© was only to exclude the other, who, by being Executor with him, would have been 
© equally intitled ro it, and could not be conſtrued a Legacy to ſhut them out of the 
& ourplus, ſince it rather regarded the other Executor than the Plaintiff, the next of 
Kin; that they had ir fully in Proof, that the Teſtator being asked, whether he 
would not give his Siſter more? anſwered, he would not; that being asked, who 
& ſhould have the Surplus, or what ſhould become of the Surplus? he Cid, his Will 
E ſhould ſtand as it was, and that he had a very great Regard for the Defendants 
Family, and was to have married their Siſter: That theſe Proofs being in Affirmance 
| of the Diſpoſition which the Law made to the Executors might be read; and that 
ſexeral Reſolutions, ſince the Caſe of Foſter and Munt, had pared away the Authority 
of that Caſe, and therefore prayed that the Bill might be diſmiſſed. My Lord Chan- 
cellor was clearly of Opinion, that the Proofs being in Affirmance .of the Diſpoſition, 
| Ought to be read; and ſaid, that they were ſo full as to make an End of this Caſe ; 

that without a {ſtrong and violent Implication, the Eyecutors ought not to be defeated 
g of the Reſiduum; that here was no ſuch Implication in this Will, but rather the con- 
| Vary; that to make Senſe of the laſt Clauſe, it muſt be conſtrued as a Deviſe of the 


South- 


that the Executors were mere Strangers, no ways relatcd to the Teſtator, and that 
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a Stock, and the Reſt of his perſonal Eſtate, to his Executors ; for it imme. 
iately follows, And I make J. and T. S. my Execntors ; which could have no Rela. 
tion to the Direction for Sale, unleſs by giving them the Surplus which ſhould ariſe 
by Sale; and as there appeared no ſtrong or violent Implication to induce any other 
Conſtruction, he could not give into ſo great a Change of the Law, but muſt decree 
for the Executors, and accordingly did fo. Ar Ca, Eq. 246, 247. 2 Fern. 736, 73 
made his Will to the Effect following: I diſpeſe of my Lftate after mentioned, ang 
what elſe I hate in the World, in Manner aud Form, follg&ing 3 and then gives ſeveral 
Legacies to his Relations, amounting to near the Value of his Eſtate, (as appeared 
by a Calculation of his own Hand-Writing made by him about that Time) and ap. 
pointed his Mother and N. Executors, and gave them 200. and intreated them to 
take the Trouble of getting in his Eſtate; the Teſtator lived ten Years after, and ac. 
quired an additional Eſtate, and died, not having altered nor new publiſhed his Will; 
and on a Bill brought by the Legatees againſt N. the ſurviving Executor, to account, 
it was decreed, that the ſurviving Executor was but an Executor in 'I'ruſt for the 
Legatees, and that the new acquired Eſtate ſhould go to the Legatees in Froportion 
to their Legacies. 2 Vern. 148, 149. 

So where A. L. made his Will, and his Wife Executrix, and lived twenty Yeirs 
after the Will, and acquired an Eſtate, the Surplus was decreed to be diſtributed, 
2 Vern, 67). | 
But where a Man deviſed his L.ibrary of Books. to A. (except ten Books, ſuch as 
his Wife ſhould chuſe, as Plays, Romances, Sermons, but not Law-books) and made 
her Executrix. It was held by my Lord Keeper, that ſhe ſhould not by this Deviſe 
be excluded from the Benefit of the Surplus of the Perſonal Eſtate. br. Ca, Eg. 
245. | 
| 185 where one not of Kin, but a Stranger, was made Executor, and had conſiderable 
Legacies given him, altho' it was decreed by Sir Peter King in the Mayor's Court in 
Favour of the Teſtator's two Brothers, that the Surplus ſhould be diſtributed, yet 
upon Appeal to the Houſe of Peers, that Decree was reverſed ; not barely as it ſtood 
upon the Will, but that parol Proof ought to be received in Favour of the Executor's 
Title, conſiſtent with the Will; and the Proof being full as to the Teſtator's frequent 
Declarations, that his Executor, tho' a Stranger, ſhould have the Surplus, it was de- 
creed accordingly. Abr. Ca. Eq. 245. 2 Vern. 648. Kk 

A. poſſeſſed of a long Term for Years by Will deviſed it to his Wife for Life, and 


after her Death to the Child ſhe was then enſient with; and if ſuch Child died before > tt 
it came to twenty-one, then he deviſed one third Part of the ſame Term to his Wile, WF 9 
her Executors and Adminiſtrators, and the other two Thirds to other Perſons, and 4 

made his Wife Executrix of his Will, and died; and the Bill was brought againſt her * an 
by the next of Kin to the Teſtator, to have an Account and Diſtribution of the Surf- 

plus of his Perſonal Eſtate not deviſed by the Will; and the two Queſtions were vir 
made, 1ſt, Whether the Deviſe to the Wife of one third Part of the Term was ca 


good, becauſe it happen'd ſhe was not then enſient at all; and ſo the Contingency, 1 
upon which the Deviſe to her was to take Place, never happened. The other Que- . wit 


ſtion was, Whether this Term, being Part of the Perſonal Eſtate, and expreſly de- W. 
viſed to her for Life, with ſuch other contingent Intereſt on the Death of the ſup- WF the 
poſed enſient Child before twenty-one, ſhould ſhut her out from the Surplus of the WF oth 
Perſonal Eſtate which 3 to her as Executrix, and ſo the Surplus go in a Courſe 1 
of Adminiſtration to be diſtributed amongſt the Plaintiffs as next of Kin. As to the 1 


firſt Part, my Lord Keeper delivered his Opinion, that tho' the Wife was not ch . and 


at the Time of the Will, yet the Deviſe to her of ſuch third Part of the Term us I 
good; and as to the other Point diſmiſſed the Flaintiff's Bill, and ſo let in the Exe. fhal 
cutrix to the Surplus of the Perſonal Eſtate, notwithſtanding the Deviſe to her of cup: 
Part as aforeſaid. Abr. Ca. Eg. 245. | Ex. 
E. B. by Will gave ſeveral Legacies therein ſpecified, to all her next of Kin by WF \ 
Name; and likewiſe gave particular Legacies to M. and P. two Diſſenting Miniſters, E Felc 
and made them her Executors, but did not make any expreſs Diſpoſition of the Sur. Kin; 
plus of the Perſonal Eſtate ; and the Executors were decreed to account and diſtribute Er. 
the Surplus amongſt the next of Kin to the Teſtator. 2 Vern. 361. If 
So where A. made B. his Executor, and gave him 20 J. for Mourning, and B. vet to 4 
being of Kin to Teſtator, the Surplus of the Perſonal Eſtate was decreed to be diſtri | = 
Or It 


buted. Mr. Ca. Eq. 244. 2 Vern. 676. 
4 | 
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& where D. gave 100 l. Legacy, and the Intereſt of 300 / to his Wife for her 

Life, and made her and B. Executors, and gave to V. 20}. for Mourning ; the Sur- 
lus was decreed to be diſtributed. 2 Vern. 677. 

A. deviſed Lands to be fold for Payment of his Debts, and wills that the Surplus 
ſhall be deemed Part of his Perſonal Eſtate, and go to his Executors, and gives to his 
Executors 100 J. a-piece as a Legacy; and the Queſtion was, Whether the Execu- 
tors ſhoald have the Surplus to their own Ule, or ſhould diſtribute according to the 
Statute of Diſtributions. For the Executors it was inſiſted, that the Surplus ſhould 
be Part of his Perſonal Eſtate, and go to them, and that he meant them to their own 
Uſe ; and his giving them a Legacy of 1001. a- piece cannot alter the Caſe, for the 
Surplus perhaps might be nothing, and therefore he gave them the 100 /. that they 
might at all Events be ſure of ſomething, and not to exclude them of the Benefit of 
the Surplus; and this being a Deviſe of the Surplus after Debts and Legacies paid, 
cannot be a Truſt in them, for then all their Truſt is performed when Debts and 
Legacies are paid. On the other Side it was ſaid, that the Words in the Will, that 
the Surplus ſhould be Part of his Perſonal Eſtate (and go to his Executors) were 
only intended to exclude the Heir, who elſe would have had it, and not to give any 
greater Intereſt to his Executors than they would have had otherwiſe; and of the 
ſame Opinion was my Lord Chancellor, and decreed accordingly. Abr. Ca. Eg. 
2445 


fixed to the Houſe, Doors within or without that are hanging, Locks, Keys, tho? 
the Executor hath the Leaſe for Years of the Houſe; alſo the Heir muſt have the 
Trees, and the Deeds belonging to the Inheritance. Noy's Max. 107. 4 Co. 63, 64. 
11 Co. 50. 3 Danv. 366. t 

The Executors ſhall not have the Deeds which concern the Inheritance, but the 
Heir. 1 Roll. Abr. 915. 3 Danv. 366. 

And if they are in a Cheſt, the Executors ſhall have the Cheſt, and the Heir the 
Deeds. Ibid. | | 

If a Cheſt with Deeds be hut, the Heir ſhall have the Cheſt alſo; but if it be not 
but, the Executor ſhall have the Cheſt. id. cite 41 E. 3. 2. Fitz. Detinue 40. Br. 
' Charters de terre 13. 14 H. 4. 30. Fitz. Detinue 35. The Words in Roll are ſoit eu- 
| cloſe—ne ſoit encloſe. 

f the Teſtaror recovers in Detinue for Deeds in a Box, the Executor ſhall have 
the Execution of this and the Damages and Colts, and not the Heir. 1 Roll. Abr. 
915. 3 Danv. 366. | 

* But if the Teſtator recovers a ſp-cial Deed, the Heir ſhall have Execution of this 
and of the Damages, if the Deed cannot be had. id. 
If a Man delivers a Deed to another to re-deliver to him and his Heirs, not ha- 
ving any Title to the Land, his Heir ſhall not have this Deed, but his Executors, be- 
: cauſe this was bur a Chattel in him without Land. [b#4. 


OSS cad As . eee * * 


eee 


other Engines, otherwiſe it is if they were in a Trunk, or the like. O. Lit. 8. 4. 
lf a Man dies ſeiſed of a Park, the Heir ſhall have the Deer, and not the Executor. 
I Roll. Abr. 916. Co. Lit. 8. a. So in Caſe of a Warren or Dove-houſe, the Conies 
and Doves ſhall go to the Heir. Co. Lit. 8. a. 
= If one has a Leaſe for three Lives to him and his Aſſigns, this is no Chattel, nor 
hall go to the Executor or Heir, but to him that firſt enters and claims it as an Oc- 
| cupant in Caſe no Aſſignment was made in the Life of the Leſſee. entw. Off. of 
3 Ex. 95. But ſee before concerning Occupany, p. 17. and the Statutes relating thereto, p. 2 1. 
Were one is ſeiſed in Right of his Wife of Land, and is attainted of Treaſon or 
4 Felony, the Profit thereof accruing to the Crown is but a Chattel ; and tho? the 
ay grants it to one and his Heirs, yet it ſhall go to his Executors. W/entw. Off. 77 
x. 78. 
lk one poſſeſſed of Land for a Term of Years only, grants a Rent out of the ſame 
to A. and his Heirs, or the Heirs of his Body, yet the Rent ſhall go to his Executors 
and not to any Heirs, for being derived our of a Chattel, it cannot be any Freehold 
er Inheritance, but a mere Chattel. Vent. Off. of Ex. 29. 
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245. 
2. Heir ſhall have the Glaſs Windows, the Wainſcot that is fixed by Nails or What the 


Screws, Furnaces of Lead or Braſs faſtened to the Walls, or in the Ground, Lead — hall 


If a Man buys ſeveral Fiſhes, as Tenches, Breams, Carps, Cc. and ſtores his Pond What Things 
> with them, and dies, the Executor ſhall nor have the Fiſh, but the Heir, who has the the Heir thai! 
Water. 1 Roll. Abr. 916. Co. Lit. 8. a. They ſhall go with the Inheritance, becauſe have, and not 
© they were at Liberty, and could not be gotten without Induſtry, as by Nets ang e Executor. 
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So if one ſeiſed in Fee leaſes for Years, reſerving a Rent, and deviſes the Rent to 
A. and A. dies, his Executor, and not his Heir, ſhall have it. Dyer 5. b. 

In ancient Time the Heir was permitted to have an Action of Debt upon a Bond 
made to his Anceſtor and his Heirs, but the Law is otherwiſe at this Day. C.. 
Lit. 8. a. 

The Wife after the Death of her Husband muſt have her Paraphernalia, (i. e. her 
wearing Apparel which is neceſſary and convenient for one of her Station and Cha. 
rater) and not the Executors of her Husband, But ſhe ſhall not have exceſſive Ap. 
parel, the Executors ſhall have them. 1 Roll. Abr. 911. 3 Danv. 358. 

If the Husband delivers to the Wife a Piece of Cloth to make a Garment, and 
dies, altho* it was not made into a Garment in the Life-time of the Husband, yet 
the Wife ſhall have it, and not the Executors of the Husband, becauſe it was de. 
livered to her for this Intent ; but againſt the Debtee of the Husband the Wife ſhall 
have no more Apparel than is convenient. 1 Roll. Abr. 911. 3 Danv. 358. 

And a Chain of Diamonds and Pearl worth 3701. being uſually wore by a Woman 
who was the Daughter of an Earl of Ireland, and a Baron of England, and the Wife 
of a Knight and Serjeant at Law of the King, ſhall be Bona Paraphernalia, ſo that the 
Husband cannot deviſe them from the Wife, but the Deviſe ſhall be void. Lora 
Haſtings and Douglas, Trin. 8 Car. B. R. Upon a ſpecial Verdict, the Defendant 
having married the Wife of Sir ohn Davis, who uſed the Chain in the Life of 
Sir Fohn, Hil. 9 Car. B. R. it was argued per Cur', and Richardſon and Croke thought 
the Wife ſhould not have them, tho' no Debts, becauſe of the Deviſe, viz. that ſhe 
ſhould not have them againſt the Will of her Husband, becauſe they were not ne- 
ceſſary for her, tho? convenient. But ones and Barkely econtra, becauſe convenient 
for her to wear; but Jones thought ſhe ſhould not have them as Parapbernalia, but 
by the Law of Reaſon and Convenience. But all the Court agreed ſhe ſhould have 
her neceſſary Apparel as Paraphernalia, and the Husband could not deviſe them from 
her, — neceſſary that ſhe ſhould not go naked, Sc. 1 Roll. Abr. 911, 912. 
3 Danv. 358. See ſame Caſe Cyo. Car. 343. 1 Fon. 332. 

Four Gold Chains, twenty-eight Dozen of Gold Buttons, and an Agate, were al. 
lowed to be Paraphernalia of a Viſcounteſs. Moor 213. 2 Leon. 166. | 

But after all that has been ſaid concerning the Intereſt of an Executor, if one 
makes his Will, and appoints an Executor, and gives him 10 J or no Legacy, [N. 
nor makes any Diſpoſition of the Reſidue of his Perſonal Eſtate after Debts and 
Legacies paid, this Reſidue ſhall not go to the Executor, but ſhall be diſtributed to 
the neareſt Kin to the Teſtator, or their Repreſentatives ; for the Teſtator is eſteemed 

to die inteſtate as to that Reſidue, and therefore an Adminiſtration ſhall be granted 


zuoad the Reſidue. [N.] 
(H) Ai Executor's Pocrer. 


T* Power which an Executor has is wholly by the Will; and therefore he may 
releaſe an Action, Debts or Duties, or do any Thing as Executor before the 
Probate of the Wilh if he afterwards proves it, but before Probate he cannot bring 
Actions for Debt, c. due to the Teſtator, for he muſt ſhew the Teſtament proved 
under the Seal of the Ordinary, at leaſt when he declares, he may take the Goods 
and Chattels to himſelf, or give Power to another to ſeiſe them for him; yet he can- 
not make a Teſtament of the Goods he has as Executor before the Property is a“ 
tered; neither can Executors make a Diviſion of the Goods amongſt themſelves til 
the Property is altered. Plowd. 27), 278, 280. 5 G. 28. 9 Co. 38. Co. Lit. 292. l. 
Noy's Max. 103. Wentw. Off. of Ex. 49. 

If an Obligee releaſes to the Executor of the Obligor before Probate of the Will, !! 
is a good Releaſe if he proves the Will after. 1 Roll. Abr. 91). 

If an Executor before Probate of the Will brings an Action of Debt upon an Obli- 
gation due to him as Executor, but when he declares he ſhews it in Court proved, |! 
being proved after the Action brought, yet the Action is well brought, becauſe be 
was Executor before Probate, tho' by Law he is not permitted to ſue before Probate; 
yet this being proved, the Impediment is removed ab initio, for by his ſewing the 
Will to the Court he hath ſatisfied the Ceremony which the Law requires. 1 R.. 

r. 91). 

An Infant Executor after ſeventeen Years of Age has as much Power as anotber 
Executor of full Age; but he is diſabled to do any Thing to his own Hurt, - 
<> 1 therefor: 
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therefore if he releaſes a Debt before he receives it, the Releaſe is void, tho? it might 
have been good upon Payment; and if an Infant before ſeventeen Years of Age af. 
ſents to a Legacy before the Debts are paid, the Aﬀent is void; or if he do any Act 
that will be a Devaſtavit, or a Waſting of the Goods, in another Executor of full 
Age, it ſhall not bind him, he cannot fell a Leaſe for Years, which he hath as Exe- 
cutor, before he is twenty-one Years of Age, if he does, ſuch Sale ſhall be void, 
5 Co. 27, 29. Cro. Car. 490. Co. Lit. 264. b. 

A Feme Covert Executrix may do any lawful Act which another Executor may 
do, but ſhe cannot Prejudice her Husband by releaſing a Debt before it is paid, by 
aſſenting to a Legacy before the Debts are paid, Ec. yet the Husband may do it. 

, 27. 
t 7 * Goods of the Deceaſed are kept from the Executor, he may ſue for them in 
the Spiritual Court, or at Common Law. 

If one ſeiſed of a Meſſuage in Fee- ſimple, Fee-tail or for Life, hath Goods in his 
Houſe, and makes his Executors, and dies, his Executors ſhall have free Entry, Egreſs 
and Regreſs, to carry the Goods out of the Houſe (to whomſoever it doth belong) 
in a reaſonable Time. Lit. F. 69. | 


One Executor may ſell a Leaſe for Years, and the Sale ſhall bind the other. 1 Roll. 
Abr. 924. 5 


(1) Of Aﬀets. 


Sets, (from the French Word Aſex, enough) are all the Goods and Chattels 
A which belonged to the Teſtator at the Time of his Death in any Part of the 
World, and which comes to the Hands of the Executor. Aſſets are ſufficient Goods 
and Chattels to make the Executor chargeable (as far as the ſaid Goods and Chattels 
extend) to a Creditor or Legatce; if a Stranger takes Goods out of his Poſſeſſion, 
yet they are Aſſets in his Hands. Aſſets in the Hands of one Executor are Aſſets in 
the Hands of all the Executors ; but ſuch Things as are 'not valuable, or not to be 
ſold, (as Preſentation to a Church actually void, Sc.) ſhall not be accounted Aſſets. 
The Goods of other Men in the Hands of the Executor ſhall not be Aſſets. 
de la Ley, Tit. Aſſets. Co. Lit. 338, 314. b. Noy's Max. 104. 

If the Cattle of the Teſtator do breed after his Death, the Young ſhall be Aſſets. 
So Wool growing on the Sheeps Backs, Goods and Chattels mortgaged to the Teſta- 
tor, and not redeemed, or the Money wherewith it was redeemed, ſhall be Aſſets. Off: 
= of Ex. c. 9. p. 119. 

If Lands are only deviſed to be ſold, the Money and Profits of the ſaid Lands 
* ſhall not be accounted any of the Teſtator's Goods. 5 Co. 34. 

If a Man deviſes Lands to be ſold by J. S. for Payment of his Debts and Legacies, 
and makes 7. F. his Executor, and dies, the Money made by F.S. upon the Sale of 
the Land ſhall be Aſſets in his Hands. 1 Roll. Abr. 920. 1 Lev. 224 Hard. 405. 
But it is otherwiſe where the Land is deviſed to be ſold by the Executors and 


& others, for there the Money ſhall not be Aſſets, for they are not truſted therewith as 
Executors. 


Terms 


It Lands are deviſed to Executors for three Years for Payment of Debts, it is 


. Aſſets in the Hands of the Executors; but if Lands are deviſed to be ſold for Pay- 
ment of Debts, it is no Aſſets before ſold. 


1 Brownl. 34 2 Brownl. 47. Wentw. Off. 
| of Ex. 105. | 
If a Man deviſes Lands held in Socage to be ſold by his Executor, and that the 
Money thereof coming ſhall be diſpoſed in Legacies ſpecially expreſſed in the ſame 
Will, if the Executor after his Death ſells the Land for Money, this Money ſhall be 
| Aﬀets in his Hands to the Legacies. 1 Roll. Abr. 920. But not for Payment of 
lt Debts. 1 Leon. 8). 2 Leon. 119. Wentew. Off. of Ex. 105. | 
"8B So if a Deviſe be of ſuch Land to his Executor, upon Condition to ſell it, and 
with the Money thereupon accruing, and alſo with his Perſonal. Eſtate to pay his 
Debts, and gives Power by the ſame Will to his Executor to ſell it accordingly, c. 
and after the Executor ſells it accordingly, the Money received upon the Sale ſhall be 
aſſets to the Debts. 1 Roll. Ar. 920. 
Alſo all Goods and Chattels, Debts, Oc. that are recovered by the Executor by 
Ction at Law or Suit in Equity after the Death of the Teſtator, ſhall be accounted 
ets, but not before they are recovered ; for if the Executor do never recover, or 


get 
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get a Debt into his Poſſeſſion, he ſhall never be charged, provided he hath uſed hi 
utmoſt Endeavour to recover it, and cannot do it. 1 Co. 98. Off. of Ex. c. 6. p. 92. 


1 Roll. Abr. 920. : 
Damages alſo recovered for Goods taken away in the Life of the Teſtator ſhall be 


Aſſets. Lit. $. 192. Co. Lit. 124. 4. 

If an Obligee or Creditor is made Executor, the Debt is Aﬀets, but he may pay 
himſelf before any other in equal or inferior Degree. If the Obligee or Creditor 
makes the Obligor or Debtor Executor, it is a Releaſe of the Debt even in the Cale 


of an Infant. Co. Lit. 264. b. Off. of Ex. c. 2. p. 43, 63. 
But bis Debt ſhall be Aﬀets for ſo much to other Creditors, if there is not Aſſcrs 


beſides. 2 Roll. Abr. 920, 921. 

If Moncy due to the Teſtator is paid to a Stranger by Conſent of the Executor, it 
is Aﬀets in his Hands immediately ; and if without ſuch Conſent, and he after brings 
an Action for it againſt the Receiver, (by which he agrees to the Receipt) and re- 
covers, it will be Aſſets immediately without Execution, for the original Debtor is 
thereby diſcharged. Salk. 207. 

If the Debtee makes the Debtor and a Stranger Executors, by which the Debt is 
extinct in the Hands of the Debtor, yet it ſhall be Aſſets in his Hands to Debts, for 
this is extinct but by the Will. 1 Roll. Abr. 920. Mentw. Off. of Ex. 45. Telv. 160, 

So if the Debtee makes the Debtor Executor, and dies, by which the Debt is ex- 
tinct in the Hands of the Debtor, yet it ſhall be Aſſets, for that this is extinct but by 
the Will. 1 Roll. Abr. 920, 921. Wentw. Off. of Ex. 45. Telv. 160. Salk. 304. 

If the Teſtator was indebted to the King in 137. and the King ſeiſed the Goods of 
the Teſtator in the Hands of the Executor for the ſaid Debt, and after the Executor 
pays the 13 and hath the Goods re-delivered, the Value of the Goods above the 
Sum of 13 /. ſhall be Aſſets to other Debts. 1 Roll. Abr. 921. 

If Executor of Leſſee for Years enters, and receives the Profits, yet no Part thereof 
will be Aſſets unleſs what is over and above the Rent, but is received by Executor as 
Tertenant, and appropriated to the Uſe of the Leſſor. 1 Salk. 19. | 

If A. takes a Bond in Truſt for B. and dies, this is not Aſſets in the Hands of 
the Executors of A. 1 Salk. 39. 

So if the Obligee aſſigns over a Bond, and covenants not to revoke it, and dies, 
this is not Aſſets in the Hands of the Ex<cutors of the Obligee. 1 Salk. 19. 

If Money is brought into the Prerogative Court, and there delivered to the Exe- 
cutor as due to the Teſtator, and preſently after in the ſame Court, by Order there- 
of, and the ſame Day he pays it to a Creditor of the Teſtator, and after ſuch Pay. 
ment and upon the ſame Day another takes out a Writ upon Plene Adminiſtravit 
pleaded, this Money will be taken to be Aﬀers, tho* perhaps by ſpecial Pleading the 
Defendant might have been aided. Dyer 2c8. 

A Bond of the Teſtator in the Hands of an Executor is not Aſſets till recovered, 
becauſe but a Choſe in Action; but if an Executor releaſes the Debt, he has made it 
Aſſets in his Hands to the Value of the whole Bond. Ow. 36. 

Goods diſtrained or impounded are not Aﬀets in the Hands of an Executor. Crs. 
Elix. 23. 

If an Executor puts in Suit a Bond of 100 J. ſor Performance of Covenants, and 
the Parties ſubmit to an Award, and it was awarded that the Obligor ſhall pay 70/. 
in full Satisfaction, and that the Executor thall releaſe, which is done accordingly, 
the Executor ſhall be taken to have Aſſets to the Value of the whole 1007. and tho 
by the Award compelled to releaie, it was his own Act to ſubmit to the Arbitrament. 
3 Leon. 53. | | 

If a Treſpaſſer take Goods in the Life of the Owner, ſo that they were never 

more than a Choſe in Action to his Executor or Adminiſtrator, they are not Aſſets til 
recovered ; otherwiſe if taken after his Death. Cro. Eliz 810. 
I A. for Money due from the King takes a Debenture in the Name of B. and 4. 
makes C his Executor, and dies, and C. procures B. to releaſe and ſurrender this, 
and for the ſame Money C. takes a new Debenture to himſelf, this is no Aſſets in the 
Hands of B. nor Devaſtavit in C the Executor. GO¼ . 115. 

If an Executor being of ful] Age, upon Receipt of all Principal and Intereſt du? 
releaſes the Bond, it is no Devaſtavit, and Aﬀets only for the Money received, be- 
cauſe nothing done but what in good Conſcience ought to be. Cyo. Car. 491. 

If a Man makes A. his Executor during the Minority of B. and makes B. his Ex*- 


cutor after his full Age, and after B. comes to full Age, and takes upon him tn: 
I Executortp 
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Executorſhip of the Will, the Goods of the Teſtator which are in Specie in the Hands 
of A. after the Executorſhip of B. are Aſſets in the Hands of B. tho' B. never bad the 
Poſſeſſion thereof, for he may have Trover and Converſion for them againſt him. 
1 Roll. Abr. 921. | 

If an Executor after he comes of full Age proves the Will, and releaſes all Ac- 
tions to him who was Admin:ſtrator during his Minority, and who then had Goods 
in his Hands of the Teſtator's, this is Aſſets in the Hands of the Executor, for the 
Law preſumes he hath received as much as he releaſed. Bur it was ſaid, that if an 
Executor releaſes an Account, and it was uncertain what he ſhould recover, it is not 
Aſſets; but if it can appear or be proved that ſo much was due, it is Aſſets. Cro. 

1%. . . 

BY ene of his own Wrong to whom 20 J. is owing ſeiſes Goods to the Value 
of twenty Pounds, intending to pay himſelf a Debt of that Value, this ſhall be Aſſets 
in his Hands, to make him chargeable to any Creditor or Legatee, if he alters the 
Property of any Thing belonging to the Teſtator, as by laying down his own Money 
in Lieu of it, it belongs to him; if one recovers agiinſt an Executor a juſt Debt of 
an hundred Pounds, and the Executor compounds for ſixty Pounds, he ſhall not be 
allow'd a hundred Pounds, to defraud other Creditors. 5 O. 30. 8 Co. 132, 133. 

Tho' a Plantation be an Inheritance, yet being in a foreign Cauntry, it is a Chattel 
to pay Debts, and a Thing that is Teſtamentary. 2 Vert. 358. 

By Stat. 29 Car. 2. c. 3. An Eſtate for the Life of another ſhall be Aſſets in the 
Hands of the Heir or Executors, and Truſts in Fee-ſimple ſhall be Aſſets in the 
Hands of Heirs. 

Aſſets ſhall be always intended till the Executor alledges the Want of them in Ex- 
cuſe. 9 Cv. 90, 94. 

After all the Debts and Legacies are paid, that which remains belongs to the Exe- 
cutor by Virtue of his Executorſhip, but the Intereſt which the Executor hath as 
Executor in the Goods of the Teſtator before Probate of the Will, and before ſuch 
Fayments, is different from the Intereſt which every one hath in his own proper 
Goods, for then an Executor, as Executor, cannot by Will give away the Goods, but 
his Executor alſo ſhall be Executor to the firſt Teſtator. [Tn. of a mere or nude 
Executor.] Neither can the Goods which a Man hath as Executor be liable to pay 
his own Debts; but if an Executor alters the Property from the Teſtator to himſelf, 
by paying a Debt to the Value of ſuch particular Goods named by him, Dyer 185, 
187. or by paying the Rent, and receiving the Profits of a Leaſe, or Part of the Pro- 


fits received equal to the Rent, the Goods and Profits received equal to the Rent are 
his own. 5 Co. 31. 


(K) The Office and Duty of an Executor, 


S firſt to bury the Teſtator in a decent Manner, according to his Rank and Cha- Burial. 
rater, but with Regard to his Eſtate left after Dehts paid; for funeral Expences 

that are unreaſonable ought not to be allow'd out of the Teſtator's Eſtate, What— 

ever the Executor lays out extravagantly, if there is not enough to pay Debts, he 

muſt bear it at his own Expence | 


Funeral Charges that are neceſſary muſt be paid before Debts and Legacies. Dr. 
& Stud. Dial. 2. c. 10. 1 Roll. Abr. 926. | 
2. The Executor muſt prove the Will before the Ordinary, either by common Probate. 
Form by his own Oath, or by Witneſſes beſides his own Oath, if any that have In- 
tereſt call him to do it; and tho? a Will is proved in common Form, or per Teftes, it 
muſt be exhibited in the Office belonging to the Eccleſiaſtical Court, to be kept by 
the Regiſter; and a Copy thereof in Parchment is to be delivered to the Executor 


under the Ordinary's Seal, which Copy in Parchment ſo ſealed is called the Probate, 


but it is rather the Certificate of the Probate. . 2 Inſt. 488. Perk. 486. 9 Co. 3), 38. 
A Will may be proved before the Ordinary which contains Goods and Lands, tho? 
formerly a Prohibition uſed to be granted as to the Lands. If there is a Deviſe of 


J Lands and Tenements of Freehold in the Teſtament, it is proper alſo to prove the 
Will by Witneſſes in the Court of Chancery. 1 Vn. 200. 6 Co. 23. 


The Probate of the Will, with Reſpe& to Goods and Chattels, is neceſſary ; for 


I tho) as to Freehold Lands deviſed it is not at all material to prove the Will before the 


rdinary, yet as to Goods and Chattels it is neceſſary to give the Executor Power to 


Qq bring 
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Inventory. 


Debts and 
Legacies. 
1. Debts, 


Deceaſed at the Time of his Death, with their Value, and of all Debts due to him, 


bring in the Inventory, or upon good Cauſe diſpenſes with it. Until the Inventory 


A 


bring Actions, and to confirm the Acts which he did as Executor before Probate, 
1 Roll. Abr 917. Noy's Max. 103. 

If all the Goods of the Deceaſed, which comprehends Specialties, as Bonds, Sta. 
tutes, Cc. (On. of a Leaſe for Years) be within the ſame Dioceſe in which the Te. 
ſtator lived and died, the Executor muſt prove it before the Biſhop of the Dioceſe, or 
his Commiſſrry, or before the Archdeacon, or his Official, according as the Compoſ. 
tion has been made with the Biſhop, or as Preſcription directs. Dyer 305. 1 Roll, 
Abr. gos, 9gog. 

But ſometimes the Executor has been obliged to ſhew how an Archdeacon, Oc. has 
Power to prove a Will, whereas the Power of the Biſhop, or his Commiſſary, will 
be allow'd of Courſe. Perk. 491, 492. 

Debts without Specialty are to be accounted Goods in that Dioceſe where the 
Debtor lives. Vide Canon. 92. 

If all the Goods and Chattels lie in a peculiar Juriſdiction, then the Will ought to 
be prov'd before him that is Judge of the Peculiar. If ſome Part of the Goods is in 
a Dioceſe, and Part in a Peculiar of the ſame Dioceſe, there muſt be two ſeveral 
Probares. N55 Cro. Fac. 118, 719. 

But if the Goods are within two Peculiars within the ſame Dioceſe, then the Will 
muſt be proved before the Archbiſhop of the Province. And ſo before the Arch. 
biſhop, if there are hona Notabilia, i. e. if the Teſtator had Goods and Chattels at 
the Time of his Death of the Value of five Pounds, or more, lying in another Dioceſe 
beſides that wherein he lived and died. 1 Lev. 78. 

In ſome Places Lords of Manors have the Probate of the Wills of their Tenants 
within the Manor by Cuſtom Time out of Mind. 5 Co. 13. 9 Co. 37. Therefore it 
is to be obſerv'd, that if Probates of Wills or Letters of Adminiſtration are denied in 
the King's Courts, and thereof an Ifſue joined, it ſhall be tried by a Jury, and not 
by Certificate of the Ordinary, becauſe this Power of the Ordinary was not originally 
of Eccleſiaſtical Cognizance. 2 Inſt. 231. 9 Co. 31, 40, 41. 

By the 21 II 8. c. 5. The Fees for Probate of Teſtaments are limited, and the 
Ordinary may convene Executors to prove the Teſtator's Will, and to bring in an In- 
ventory. | 

By . 23 H. 8. c. 9. A Man is not to be cited out of his Dioceſe, or peculiat 
Juriſdiction, to prove a Will, or to take Letters of Adminiſtration, unleſs there are 
bona Notabilia. , 

3. The Executor ſhould make an Inventory of all the Goods and Chattels of the 


which ought to be made and appraiſed in the Preſence of the Executor, or by two 
or more of the Creditors, or two of the next of Kin, or in their Default by two or 
more of the Neighbours or Friends to the Deceaſed; and then the Executor muſt de- 
liver the ſame upon Oath to the Ordinary, unleſs the Ordinary gives him Time to 


is made and brought into the Office of the Ordinary, it ſhall be preſum'd that the | 
Executor hath Aſſets to pay all the Debts of the Teſtator. [&. 


4. It is the Executor's Office and Duty to pay Debts and Legacies. A Bond or gre 
other Security for Pay ment is to be accounted Payment. Hob. 250. 2 Vent. 358. 
— Debts muſt be paid before Legacies; in Payment of Debts this Order muſt be Le 

obſerv'd : 
1. After the Charge of the Funeral, Inventory, Oppoſition by a Caveat and the tho 
Probate, the King is to be preferred for his Due upon Record and Specialty. C Le 
of Ex. c. 12. p. 179. 1 Roll. Abr. 929. Bac. L. Trads 161. ma 
2. Then the Forfeitures for not burying in Woollen are to be allow'd out of tht ok, 
Eſtate of the Deceaſed before any Statute, Judgment, or other Debt, Legacy, or a! is t 
other Duty whatſoever. Per Stat. 30 Car. 2. c. 3. the 
3. All Money due for Letters to the Poſt-Office ſhall be paid before any Debt cu to x 


to a private Perſon. Per Stat. 9 A. c. 10. 

4. Afterwards Del-ts due to private Perſons upon Fudgments againſt the Teſtatcr 
in any Court of Record, without any Conſideration of firſt or laſt. 4 Cv 62. 
5 Co. 28. 

But by Stat. 4 & 5 N. G M. c. 20. Judgment not doggetted ſhall not affect I. and“ 
or Tenements as to Purchaſers or Mortgagees, or have any Preference againſt Heilt, 
Executors or Adminiſtrators, in their Adminiſtration of their Anceſtors, Teſtators ot 
Inteſtates Eſtates. wy 


0 
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Yet amongſt Judgments, he that firſt ſueth Execution ſhall be preferred, but be- 
fore Execution it is at the Election of the Executor to pay whom he will firſt. 

5. Then Statutes or Recognizances, thole forfeited before thoſe that are for Perfor- 
mance of Covenants, Oc. not broken; otherwiſe amongſt Statutes and Recogni=- 
zances the Executor may give Precedency, as he pleaſes, before Execution. 4 C. 60. 
5 Cy. 28, 29. Off. of Ex. 6.12. p. 201, Sc. Contra Cro. Fac. 134, 822. | 

6. Then Debts due for Arrearages of Rent upon Leaſes, Ec. in Writing, (tho' ſome 
ſay upon parol Leaſes too) becauſe ir ſavours of the Realty in Regard of the Profits 
received, for the Leſſor may diſtrain and pay himſelf, whether the Executor will or no. 
Off. of Ex. c. 12. p. 209, 210, 211. 2 Vent. 184. Bac. L. Tracts 161. 3 Lev. 267. 

7. Then Debts due upon Specialties, as Obligations, Bills Penal, or fingle Bills 
ſealed without Penalty. Off. of Ex. 204, &c. | 

And 8thly, Debts due upon Bills or Notes unſealed, or verbal Contra#s ; for there 
s no Difference betwixt Notes and Shop-Books, c. Some prefer a Debt due for 
Wages of Servants, that are within the Statute of Labourers, before Debts due upon 
Shop-Books. 1 Roll. Abr. 927. 9 Co. 87, 88, 89, 90. | 

In ſuch an Action where the Teſtator might wage his Law, the Executor is not 
bound to pay ; therefore they are not chargeable in an Action of Debt, as they may 
be in an Action of the Caſe, where no Wager of the Law is allow'd, except in Detinue. 

Note, That amongſt. Debts that are of equal Degree, the Executor may always 
pay himſelf firſt. Plowd. 543. Off. of Ex. p. 204. Ge. 

But an Executor of his own Wrong cannot retain, as before mentioned. 5 Co. 30. 
2 Ventr. 180. 

And thoſe Creditors that at firſt commence their Suit are to be paid firſt. [&. 
If not thoſe that firſt get Judgment and Execution againſt him; thoſe Debts that are 
due are to be paid before thoſe that are not due, or before thoſe whoſe Day of Pay- 
ment is to come. Noy's Max. 104. Dr. & Stud. Dial. 2. c. 10. 1 Roll. Abr. 926, 
92). Bac. L. Trafts 161. 

Let (notwithſtanding what has been ſaid concerning the Commencement of Suit 
firſt, and thoſe whoſe Day of Payment is to come) Executors will ſometimes confeis 
Judgment preſently to a Friend for his Debt, (for he is not bound to ſtand Suit) and 
plead dilatory Pleas (to wit, ſuch confeſſed Judgment) to a Stranger's Debt, that his 
Friend may be firſt paid upon Execution. x 

But if Judgment for a hundred Pounds is ſuffered to ſtand to an Agreement, and 
the Plaintiff compounds for ſixty, the Judgment for the whole Sum will not be al. 
low'd to keep off other Creditors, as before- mentioned. 8 Co. 133. 9 Co. 110. 

If no Suit is begun, the Executor may make a voluntary Payment of the whole 
Debt to any one Debtor in equal Degree, tho' he hath no Aſſets left to pay unto an- 
other any Part of his Debt. Debts due to the King otherwiſe than by Matter of 
Record, as for Sale of Timber, Amerciaments in his Courts-Baron, c. are like the 
Debts due to a Subject. Sed vide Stat. 33 H. 8. c. 39. 

The ſame Order throughout is to be obſerved by Executors of Executors, | 
If the Executor pays in any other Order, he muſt pay the Debts of a higher De 
gree out of his own Eſtate, if he hath not Aſſets to pay all the Creditors. 

After all the Debts are paid in ſuch Order as directed, the Executor muſt pay 
Legacies. Dr. & Stud. Dial. 2. c. 11. 8 C9. 136. 9 Co. 88. 

And herein the Executor may prefer himſelf if any Legacy is given to him, tho? 
there is nothing left to diſcharge the other Legacies. Afterwards he may pay what 
Legacies he pleaſes firſt, tho* there is not enough to ſatisfy all the Legatees, or he 
may pay to each of the Legatees a Part of their Legacies in Proportion with the 
other Legatees, if there is not enough to pay every one his whole Legacy. This 
ls the faireſt way; for it is not here as in the Caſe of Debts due from the Teſtator ; 
the Executor may not know the Number of the Debts, and therefore ſhall be allow'd 
to pay thoſe which come to his Knowledge firſt ; but here the Legacies are all 


known as ſoon as the Will is open'd. Plowd. 545. Off. of Ex. c. 12. p. 204, Ec. 
2 Vent. 358, 360. 


Leaſe, a Horſe, a Silver Cup, Sc. this muſt be delivered accordingly before any 
other Legacy, if there are Aſſets. Off. of Ex. c. 19. p. 317. 
If there is enough to pay all the Legacies, they muſt be all paid. 
If one binds himſelf and his Executors in an Obligation, Ec. to perform a certain 
hing, and in his Will gives divers Legacies, and dies, leaving Goods ſufficient only 


to 


2. Legacies, 


But if there is a Specifick Legacy, or any particular Thing given in Specie, as a 
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to pay this Obligation when it is forfeited, this Obligation ſhall be no Bar to the 
Legacies, becauſe it is uncertain u hether it may ever be forfeited. 1 Roll. Abr. 928. 

The Executor therefore may make a Delivery upon Condition (viz.) to return the 
Legacy, if the Obligation, Ec. is ever forfeited, and the Penalty recovered. 2 Vm. 
358. | 

If there is not enough to pay Debts, or more above Debts, the Legatees muſt loſe 
their Legacies. 

By Stat. 29 Car. 2. c. 3. No Executor or Adminiſtrator ſhall be charged on a ſpecial 
Promiſe to anſwer Damages out of his own Eſtate, unleſs ſome Note thereof be in 
Writing, and ſign'd by the Party to be charged, or ſome other by him authorized. 

Account. 5. The Executor muſt paſs his Account before the Ordinary concerning the Goods 
and Chattels of the Teſtator. 9 Co. 39, 40. 

The Inventory ſhews what is his Charge, and the Account muſt be his Diſcharge 
for ſo much as he can prove to be laid out in Payments for funeral Charges, making 
the Inventory, Probate of the Will, Debts and Legacies; this Account will diſcharge 
him of all Suits in the Spiritual Court, but will not diſcharge him of Suits at Com- 
mon Law for there each Particular muſt again be prov'd. 

By Stat. 1 Fac. 2. c. 119. Executors muſt not be called to an Account ex officio, Ge. 

By Stat. 4 U 5 Ann. c. 16. An Action of Account lies againſt the Executor or Ad. 
miniſtrator of a Guardian, Bailiff, Receiver, Cc. and the Auditors ſhall examine the 
Parties upon Oath, and ſhall be allow'd as the Court ſhall judge reaſonable, by the 
Party on whoſe fide the Ballance ſhall be. 

Overſeers of If one maketh Overſecrs in bis Will, they have no Power to execute the Will, or 

a Will. to intermeddle with the Goods; they may give Counſel and Advice, and if Execu. 
tors will not be prevailed on to do their Duty, the Overſeers may complain of them 

in the Spiritual Court. Off. of Ex. c. 1. p. 13, 14. 

Waſte by Exe- Laſtly, If an Executor does waſte or miſ-employs the Eſtate of the Deceaſed, or 

cutor. ſells the Goods of the Teſtator at an Under value, tho' by Submiſſion to Arbitrators, 
or does not obſerve the Law which directs him in the Management thereof, by pay- 
ing what ought not to be paid, or by not obſerving the right Order of Payment, or 
doth any Thing by Negligence or Fraud againſt his Truſt, it is a Devaſtavit or 
Wafte ; and he ſhall be charged ſo much upon the Devaſtavit returned by the Sheriff 
De bonis propriis upon his own Goods, as if it were for his own proper Debt. 
Terms de la Ley, Tit. Devaſtavit. Noy's Max. 104. Off. of Ex. c. 13. p. 226, Ge. 
8 Co. 133. 

Where there are many Executors, the Fraud or Negligence of one ſhall not te 
chargeable upon the Reſt. Off. of Ex. c. 13. p. 231. 1 Roll. Abr. 929, 930. 

If the waſting Executor dies, his Executors or Adminiſtrators are chargeable. 
(See Stat. 4 5 N. M) | 

But it is not ſo with Adminiſtrators, for they have but one Authority, which 
muſt be executed by all join'd together. Off. of Ex. c. 13. P. 232. Contra 1 Roll. 
Ar. 920. 

Executor de An Executor de ſon tort, is he that is neither lawful Executor nor Adminiſtrator, 
ſon tort, who. and yet acts as an Executor. 

As when he takes into his Hands the Goods of the Deceaſed, and uſes or converts 
them to his own Uſe, and alters the Property by Gift, Sale, &c. tho? he has Letters 
Ad colligendum bona defuntii, for the Ordinary himſelf has no Power to give or fell 
them. Terms de la Ley, Tit. Adminiſtrator. 1 Roll. Abr. 918. 5 Co. 32. a. 33. b. 

Or where he has a Writ Ad colligendum granted by the Commiſſary, in which Au- 
thority is given Ad vendendum & venditioni exponendum bona inteſtati peritura, & gust 
fine detrimento ſervari non poſſunt & ad compotum inde reddendum ; by Force of which 
he ſells Grain ; this is ſuch an Adminiſtration by which the Defendant ſhould be 
charged of his own Wrong, for the Ordinary himſelf could not do this. 1 Rell. Ar. 
918. HWent. Off. of Ex. 250. 

Or if he delivers the Goods of the Deceaſed to Creditors or Legatees in Satisfac- 
tion of their Debrs or Legacies; or receives any Debt due to the Deceaſed, and gives 
a Releaſe for the ſame; or releaſes any Debt due to the Deceaſed before it is paid; 
or pays any Debt due from the Deceaſed, except it be with his own Money. A 
Max. 102. 5 Co. 31, 32, 33. 8 C9. 135. 9 Co. 39. I Roll. Abr. 918. 

If Leſſee for Years in Reverſion dies inteſtate, and his Wife aſſigns the Term, 


and after takes out Adminiſtration, and aſſigns to another, the firſt Aſſignment | 
I vod; 
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void, for upon ſuch Term no Entry would be made, not could there be an Exccutot 
4 ſon tort thereof. Moor 26. 

ut where ſuch Termor dies Inteſtate, and one enters and poſſeſſes himſelf thereof, 
he thereby becomes Executor de /in tort. Style 406, 432. 2 Mod. 274 

If an Executrix makes a fraudulent Gift of all ber Teſtator's Goods, and yet con- 
tinues the Poſſeſſion thereof, and marries, and dies, and the Husband being poſſeſſed 
of Part thereof pays Legacies, he is chargeable as an Executor de ſon tort. Cro. 

AE. 
bf Lee for Years dies Inteſtate, and one enters, he thereby becomes an Exe- 
cutor de ſon tort, and if he commits Waſte an Action of Waſte lies againſt him. 

ev. 35. 
i a — after the Death of her Husband takes more of her Apparel than is 
convenient, ſhe is Executrix of her own Wrong. 1 Roll. Abr. 918. Vide poſt. as to 
her Paraphernalia. 

A Woman Executrix adminiſters, and takes Husband, and they are after divorced 
Canſa precontraus, and the Wife appeals from the Sentence, and pending this Ap- 
peal the Husband adminiſters the Goods, and the Wife dies, the Appeal not being 
determined, and the Adminiſtration of the Goods is granted to another, whether the 
Husband may be charged as Executor of his own Wrong for the ſaid Adminiſtration, 
Dubitatur, 1 Roll. Abr. 918. 

An Executor de ſor: tort cannot retain to ſatisfy his own Debt, yet upon Plene Ad- The Power of 
miniſtravit he may give in Evidence Payment of juſt Debts, and tho' in an Action an Executor 
brought by the rightful Executor or Adminiſtrator he cannot plead Payment of Debts, de ſon tert. 
Oe. to the Value, yet upon the General Iſſue pleaded, ſuch Payments ſhall be re- 
couped in Damages. Carth. 103, 104. | h | 

A. makes a Will, and J. S. Executor thereof, and after makes a latter Will, and 
thereof makes F. D. Executor, and dies, and after F. & proves the firſt Will in the 
Prerogative Court, and there this is allowed, decreed and publiſhed for a Will, and 
after F. S. adminiſters the Goods of the Teſtator, by Force of this, for half a Year 
after, and within this Time, B. who was bound by Obligation of 100 J. to the Te- 
ſtator, pays the Money to F. S. he not having Knowledge of any other laſt Will, and 
thereupon F. F. gives a Releaſe, and after the Probate of the firſt Will is repealed, 
and the Will itſelf diſannulled, and the laſt Will proved, “ this Payment made and * But fee 
Releaſe is no Bar of an Action upon the ſaid Obligation by J. D. the laſt and true Plowd. Com. 
Executor, becauſe it does not lie in the Power of the Ordinary to make another — b. Fitz, 
Executor than he who is made Executor by the Teſtator himſelf ; and- tho? it be ers 41 
miſchievous to him who pays the Money, and the Executor who proved the Will be- 
fore he knew of the laſt Will, yet the Miſchief would be as great on the other Part, 
if the Ordinary ſhould have Power to make another Executor than he who is the 
true Executor made by the Teſtator, and he ſhould have Power to diſpoſe of the 
Eſtate of the Teſtator. Adjudged upon the Advice of all the Judges, Af. 16 Car. 2. 

B. R. Greves and Higham; for the Ordinary has no Power to grant Adminiſtration, 
or to give any other Power to diſpoſe of the Eſtate of the Teſtator, where he had 
made an Executor. 1 Roll. Aly. 919. | | 

If an Executor de ſon tort poſſeſſes himſelf of Goods of an Inteſtate, and ſells them, 
and after takes out Adminiſtration, this Sale is good by Relation, Moor 126, 

An Inteſtate's Widow took his Goods into her Hands, and by the Direction of his 
Son ſold them, and the Son after took out Adminiſtration, and paid the juſt Debts 
of the Inteſtate upon Specialties, as far as all the Inteſtate's Goods amounted to. An 
Action was afterwards brought againſt the Wife as Executrix de ſon tort, who pleaded 
Plene Adminiſtravit, and ſhew'd the ſpecial Matter in Evidence; upon which it was ad» 

Judged that ſhe ſhould not be charged, but that the Plaintiff ſhould be barred ; for this 
Action being brought after the Adminiſtration committed, and when ſhe was chargeable 
or thoſe Goods to the Adminiſtrator, and when the Adminiſtrator had fully ſatisfied in 
Paying the Debts of the Inteſtate as far as all the Goods of the Inteſtate amounted un- 
to, it is not Reaſon ſhe ſhould be charged againſt the Plaintiff, for then ſhe ſhould be 
double charged, viz. to the Adminiſtrator, and alſo to the Creditors ; alſo it is not 
Reaſon that more ſhould be ſatisfied out of the Goods of the Inteſtate unto the Credi- 
tors than the Goods of the Inteſtate amounted unto, and ſo much being ſatisfied by the 
Adminiſtrator, they ſhould not have more; bur if the Action had been brought againſt 
her before the Adminiſtrator had fully adminiſtred all in Debts, peradventure it might 
bare been otherwiſe, for ſhe having gained Goods into her Hands, is chargeable for 
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them as Executor de ſon tort Demeſne, until ſhe gives Satisfaction for them to the 
true Adminiſtrator, or ſhe herſelf ſatisfy for the true Debt to the Value; whereupon 
it was adjudged for the Defendint. Cro. Car. 88, 89. 

Who ſhall be An Executor of his own Wrong ſhall be bound to pay Legacies as well as Execy. 

chargeable 23 tors of Right. 

Executors, If a Woman Executrix takes Husband who waſtes the Goods, and the Wife dies, 
by the Common Law there is no Remedy againſt the Husband ; but in this Caſe by 
the Eccleſiaſtical Law the Husband ſhall be punifhed and compelled to make Exe. 
cution. 

And if an Executor waſtes the Goods, and dies, his Executor ſhall not be charged 
for them; for Actio perſonalis moritur cum perſona. 1 Roll. Abr. 919, 920. not even in 
the Caſe of the King. 2 Lev. 110. 1 Vent. 292. ſed vide Stat. 30 Car. 2. c. 7. G4 
& 5 W.& M. poſt. 

If an Executor of his own Wrong waſtes the Goods, and dies, his Executor ſhall 
not be charged. 1 Roll. Abr. 920. 

If an Executor durante minore tate waſtes the Goods after the Age of the Infant, 
he ſhall be charged upon the ſpecial Matter, and not as an Executor of his own 
Wrong, becauſe he had a lawful Authority to that Time. Noy 86. 

Altho' an Executor de ſon tort is not chargeatle to Creditors further than he has re. 
ceived, yet for his tortious Intermeddling the rightful Executor may have an Action 
againſt him, and ſhall recover Damages, tho' not according to the Value of the Goods, 
becauſe what he has lawfully paid ſhall be recouped. Skin. 274. Cartb. 104. 1 Vent. 
349. | 

y that if a Man dies Inteſtate, and a Stranger takes the Inteſtate's Goods, and 
uſes or ſells them, he is an Executor of his own Wrong, and muſt be ſued as Exe- 
cutor; for no one can be an Adminiſtrator of his own Wrong, no Action lying againſt 
an Ad miniſtratior by Common Law. 5 Co. 33, $2, 83. vide Stat. 31 Ed. 3. c. 11. 

But if there is a legal Executor who has proved the Will, or if a legal Admini- 
ſtration is granted before the Stranger intermeddled, a Stranger cannot be an Executor 
of his own Wrong, but is a Treſpaſſer againſt the Executor, Oc. becauſe the rightful 
Executor may be charged, and the Goods taken by the Stranger out of his Poſſeſſion 
are Aﬀets in his Hands: Yet tho' there be an Executor or Adminiſtrator, if the 
— takes the Goods, claiming to be Executor, pays and receives Debts, Oc. he 
may be charged as Executor of his oun Wrong by ſuch expreſs Adminiſtration, but 
all lawful Acts which he doth as Executor of his own Wrong are good, and he muſt 
anſwer only as far as he acts. 5 Co. 33, 34. 

An Executor of his own Wrong cannot retain for his own Debt againſt another 
Creditor, becauſe then the Creditors would ſtrive amongſt themſelves to ſeiſe the 
Goods of the Teſtator. 5 Co. 30. 

By the Stat. 4 & 5 Eliz. c. 8. If one obtained Goods or Debts of an Inteſtate, cr 
any Releaſe or Diſcharge of any Debt or Duty to him belonging, by procuring by 
Fraud Adminiſtration: to be granted to a Stranger of mean Eſtate, and without a 
valuable Confideration from him, taking ſuch Grant and Releaſe, he ſhall be charge- 
able as Exccutor of his own Wrong, ſo far as the Value of the Goods or Debts ſo 
obtained or releaſed ſhall amount unto, but may deduct Money owing to him from 
the Inteſtate, and other Payments by him made, which lawful Executors or Admini- 
ftrators ought to have made. 

And by Sat. 30 Car. 2. c. J. reciting, That the Executors and Adminiſtrators of 
ſuch Perſons who had poſſeſſed themſelves of confiderable Perſonal Eſtates of other | 
dead Perſons, and converted the ſame ro their own Uſe, had no Remedy by the | 


Rules of the Common Law to pay the Debts of thoſe Perſons whoſe Eſtate had ma 
been converted by their Teſtator or Inteſtate, which had been found very miſchievous, Or 
and many Creditors defeated of their juſt Debts, altho' their Debtors left behind mo 
them ſufficient to ſatisfy the ſame, with a great Overplus, it is enacted, That all and ha 
every the Executors and Adminiſtrators of any Perſon. or Perſons, who as Executot Co 
or Executors in his or their own Wrong, or Adminiſtrators, ſhall waſte or convert an) to 
Goods, Chattels, Eſtate or Aſſets of any Perſon deceaſed, to their own Uſe, ſhal ſha 
be liable and chargeable in the fame Manner as their Teſtator or Inteſtate would have Te 


been if they had been living. 

And by Stat. 4 & 5 M. & M. c. 14. reciting, That foraſmuch as it had been 4 
Doubt whether the ſaid Act extended to any Executor or Executors, Adminiſtrato! 
or Adminiſtrators of any Executor or Adminiftrator of Right, who for want of an 
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vity in Law were not before anſwerable, nor could be ſued for the Debt due from 
or dy the firſt Teſtator or Inteſtate, notwithſtanding that ſuch Executors or Admini- 
ſtrators had waſted the Goods and Eſtate of the firſt Teſtator or Inteſtate, or con- 
verted the ſame to his or their own Uſe; for Remedy whereof, it is enatted, That 
all and every the Executor and Executors, Adminiſtrator or Adminiſtrators of ſuch 
Executor or Adminiſtrator of Right, who ſhall waſte or convert to his own Uſe 
Goods, Chattels or Eſtate of his Teſtator or Inteſtate, ſhall from henceforth be liable 


and chargeable in the ſame Manner as his or their Teſtator or Inteſtate ſhould or 
might have been. 


| SAC r. VL 
Of acquiring Perſonal Eſtates, &c. by Adminiſtration and Diſtribution, 


Roperty in Goods may in ſome Meaſure be acquired by Letters of Adminiſtra- 
tion, as that if he pays the Inteſtate's funeral Expences or Debts with his own 
Money, he may retain fo much of the Goods in Kind of the Inteſtate as is equivalent 
to the Money paid, and ſhall have the Property therein, &c. (See what Intereſt be 
has in the Inteftate's Goods, &c. poſt.) But now he muſt not have the Surplus of the 
© Goods and Chattels of the Inteſtate after his Debts, c. paid, (tho* an Executor 
may of the Goods of the Teſtator) for it muſt be diſtributed according to the Sta- 
© tutes, Sc. hereafter mentioned, by which Alteration in the Law, thoſe who receive 
© their Shares of ſuch Surplus acquire ſo much of the Inteſtate's Eſtate by Diſtribution. 


(A) Adminiſtration, what, and who is an Adminiſtrator. 


; Dminiſtration is the Management (committed by the Ordinary in Writing under Adminiſtra- 
A Seal) of the Goods and Chattels of one that dieth Inteſtate, or by not appoint- tion, what, 


| ing an Executor in his Will, or where the Executor refuſes to prove his Will. Terms 
| de la Ley, Adminiſtration. 2 Juſt. 397. 


— 


| He to whom ſuch Management is committed is called an Adminiſtrator, or if com- Adminiſtra- 

| mitted to a Woman ſhe is called an Adminiſtratrix. tor or Admi- 

b niſtratrix, 
who. 


(B) By whom Adminiſtration may be granted. 


AN Adminiſtration is to be granted by the Biſhop of the Dioceſe, or Archdeacon, By whom ta 
or Judge of the peculiar Juriſdiction where the Party whoſe Goods are to be be granted. 
adminiſtred lived at the Time of his Death, but a Judge of a Peculiar ought to ſhew 

his Grant, how he has Power to grant it. 1 Cro. 791. 2 Cro. 556. 

Regularly, he that ſhall have the Probate of a Will ſhall have the Grant of an 
Adminiſtration when the Party dieth Inteſtate; and if there are bona Notabilia, the 
Adminiftration muſt be granted there where the Probate of a Will in ſuch a Caſe is to 
be granted (vix.) by the Archbiſhop of the Province. In the Time of the Vacation 
of a Biſhoprick, the Guardian of the Spiritualties may grant the Adminiſtration. 

The Ordinary upon good Cauſe may alſo revoke an Adminiſtration. 


By the Kat. 31 Ed. 3. c. 11. Where one dies Inteſtate, (i. e. either in Fa where he Power given 


makes no Will, or in Law where he makes a Mill, and the Executors refuſe before the to the Ordi- 


Ordinary, or all die Inteſtate. 9 Co. 40. a.) the Ordinaries ſhall depute the next and *”?, ada 


moſt lawful Friends of the Inteſtate to adminiſter his Goods; which Deputies ſhall ?* oaks 
have an Action to demand and recover the Debts due to the Inteſtate in the King's 
Courts, to enable them to adminiſter, Cc. and ſhall anſwer alſo in the King's Courts 
to others, to whom the ſaid Inteſtate was bound, in the ſame Manner as Executors 
ſhall anſwer ; and ſhall be accountable to Ordinaries as Executors are in Caſe of a 
Teſtament. | 5 | 

This Act gave Power to Ordinaries to grant Adminiſtrations, which they could How the Law 
not do before; for originally the King, who is Parens Patriæ, and has the ſupreme Vas betore the 
Care to provide for all his Subjects, that every one ſhould enjoy that which he ought Salute. 
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What Altera- 
tions the ſaid 
Statute has 
made, 


unn 


to have, uſed by his Officers to ſeiſe the Goods of the Inteſtate to preſerve and dic. 
poſe of them for his Burjal, and for Payment of his Debts, and for Advancement of 
his Wife and Children, if he had any, and if not, thoſe of his Blood. And afeer. 
wards this Care and Truſt was committed to the Ordinaries, but no Power was given 
to Ordinaries to ſell or diſpoſe of the Goods either to his own Uſe or the Uſe of any 
other, tho' the Goods were in Danger of periſhing, but only to the Uſe of the De. 
ceaſed, as to pay his Debts, Sc. 2 Inſt. 398. 9 Co. 38, 39. 

Neither could the Ordinaries bring Actions for Recovery of the Debts of the In- 
teſtate, tho' an Action lay againſt them at Common Law, or their Committees, by 
the Name of Executors, if they intermeddled with the Goods, and would not pa 
the Debts. After Poſſeſſion of Goods they might have an Action of Treſpaſs for 
carrying them away, or before Poſſeſſion ſue for them in the Spiritual Court. 8, 
135. 9 Co. 39, 40. 2 Inf. 398. 

But now by the ſaid Statute of 31 Ed. 3. fix Alterations are made; three as to the 
Ordinaries, and three as to the Adminiſtrators. 

I. As to the Ordinary. Firſt, Whereas before the Statute he was not compellable 
to grant Adminiſtration, now by the Act of Parliament he is commanded and thereby 
compelled to grant Adminiſtration. Secondly, He muſt grant it to the next and 
moſt lawful Friends, (7. e. the next of Blood who are not attainted of Treaſon or 
Felony, Sc.) But the Stat. 21 H. 8. c. 5. (which ſee poſt.) gives Power to the Ordi. 
nary to commit Adminiſtration to the Wife of the Inteſtate, or to the next of Blood, 
or to both, and ſo as to the Wife has altered the Act of 31 E. 3. Thirdly, The 
Ordinary himſelf has not greater Intereſt in the Goods by this Act, but has a greater 
Power than he had before, in this only that he may appoint Adminiſtrators, who 
ſhall have by this Act greater Intereſt and Ability than they had before the AR. 

Co. 39, 40. 

: Under the Word Ordinary Commiſſaries, Archdeacons, Officials, and other Ec- 
cleſiaſtical Judges are comprehended for chis Purpoſe within the Meaning of the Att. 

II. As to the Adminiſtrators. Firſt, The Adminiſtrators have by this Act a greater 
Intereſt in the Goods, E*c. than the Ordinary ever had, and as abſolute a Property in 
the Goods and Chattels as Executors have, which they had not before this Act. [ But 
now ſee the Statute of Diſtribution, poſt ] Secondly, Adminiſtrators ſhall recover the 
Debts, and have all Actions as Executors may have, which they could not do by the 
Common Law. Thirdly, Adminiſtrators ſhall anſwer to Actions, Sc. in the ſame 
Manner as Executors, and be accountable to the Ordinaries as Executors are. 9 C4. 

o. 4. b. 

a By Stat. 21 H. 8. c. 5. In Caſe any Perſon dies Inteſtate, or the Executor refuſes 
to prove the Teſtament, the Ordinaries ſhill grant Adminiſtration of the Goods of 
the Perſon Deceaſed to the Widow of the ſame Perſon Deceaſed, or to the next of 
Kin, or both, as the Ordinary ſhall think fir, taking Surety for the true Adminiſtra- 
tion thereof; and in Caſe where divers Perſons claim the Adminiſtration as next of 
Kin, which be in equal Degree of Kindred to the Perſon Deceaſed, the Ordinary 
hath Election to accept any one or more making Requeſt ; or where but one or more 
of them, and not all, being in equal Degree, make Requeſt, the Ordinary may ad- 
mit the Widow, and him or them only making Requeſt, or ariy one of them, at bis 
Pleaſure. . 

Now, as before it is obſerved, this Act as to the Wife has alter'd the 31 Ed. 3. c. 11. 
and as to the next Kin, where an Executor refuſes to prove the Teſtament, the Sta- 
tute ſuppoſes that ſuch an Inteſtate's Intent was to prefer the Kin ; but if he makes 4 
Reſiduary Legatee, that Preſumption is taken away; in that Caſe the Reſiduary Le- 
gatee ſhall have the Adminiſtration, who is to have what remains after the Debts 
and Legacies are paid. An Adminiſtration Durante minore ætate of an Executor 15 
not within the Statute, or of Neceſſity to be granted to the Widow of the Teſtator, 
nor Adminiſtration Pendeute lite. Hob. 250. 1 Vent. 219. 2 Lev. 56. 

I 
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(C) To whom Adminiſtration may be granted. 


OW the Law is thus as to whom Adminiſtration ſhall be granted: It ſhall be How the Law 
granted, . f * . 
1. To the Husband of the Wife's Goods and Chattels, as of a Leaſe for Years. As to who 

2. To the Wife of the Husband's Goods and Chattels. 4 C. 51. may admi- 

But an Adminiſtration may be granted to the Father before the Widow. T. Raym. niſter. 

. 1 Show. 351. | 
* a Reſiduary Legatee ought to be preferred before the Widow in an Admini- 
ſtration cum teſtamento annexo. 1 Lent. 217, 218, 219. 

If there is no Husband nor Wife living, then, | 

3. To the Children, Sons or Daughters. | 

4. If Children die firſt, to the Father, or if the Father is dead, to the Mother. 

3 Cv. 40. If there be Grandfather, Father and Son, and the Father dies Inteſtate, 
the Son ſhall have the Adminiſtration, and not the Grandfather. Abr. Ca. Eq. 249. 
2 Vern. 125. And if no Father or Mother, then, 

5. To a Brother or Siſter of the Whole Blood; and for want of them, 

6. To Brother or Siſter of the Half Blood, for they are all next of Kin in equal 
Degree. Style 74, 75, 102. And if none of the Half Blood, then, 

7. To the next of Kin, Uncle, Aunt or Conſin; and if none of theſe Deſire the 
Adminiſtration, but refuſe it, which they often do, becauſe the Inteſtate's Debts are 
greater than the Eſtate will bear, then, 

8. To a Creditor. Bac. L. Tracts 160. And for want of all theſe, 

9. To any other Perſon or Perſons, at the Diſcretion of the Ordinary; or the Or- Letters Ad 
dinary may ex officio grant to a Stranger Letters Ad colligendum bona defuntti ; or the oolligendum. 
Ordinary may take them into his own Hands, to pay the Debts of the Deceaſed, in 
ſuch Order as an Executor or Adminiſtrator ought to pay them; but he or the Stranger 
who has Letters Ad colligendum cannot ſell them without making themſelves Execu- 
tors of their own Wrong. Dyer 256. 1 Roll. Abr. 918. 1 Vent. 350. 8 Co. 135. 

Co. 39. 

If one has made a Will, and after the Death of the Teſtator the Executor proves Adminiſtra- 
it, and then dies Inteſtate, the Ordinary muſt grant Adminiſtration De bonis non, Qc. tion de bonis 
| vis. non adminiſtratis to ſome other Perſon. 2 Roll. Abr. go7. NON, &&. 

If an Executor has not proved the Will of the Teſtator, and dies, his Executor is 
not Executor of the firſt Teſtament, but Adminiſtration chm teſtamento annexo muſt 
be granted : But where an Executor has proved the Will, and dies, making an Exe- 
cutor, the ſecond Executor may be Executor to the firſt Teſtator. 1 Roll. Abr. 907. 

Yer if an Adminiſtrator dies Inteſtate, or makes an Executor, his Adminiſtrator or 
Executor ſhall not be Adminiſtrator or Executor to the firſt Inteſtate or Teſtator, 
but the Ordinary is to grant a new Adminiſtration, or an Adminiſtration De bonis non, 

Oc. of the Goods of the firſt Inteſtate or Teſtator; therefore where an Adminiſtrator 
has Judgment, and dies, his Executor cannot ſue out Execution upon that Judgment, 
$ for none ſhall have Execution of that Judgment but he who ſhall be ſubject to the 

Payment of the Debts of the firſt Inteſtate, to which the Executors of the Admini- 
þ ſtrator are not ſubject. 5 Co. 9. 
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- if an Executor refuſes to prove a Teſtament, or if the 'Teſtator has appointed no Adminiſtra- by 
a Executor, Adminiſtration muſt be granted cum teſtamento auuexo to the next of tion cum te- 1 
- Kin, Oc. ſtamento an- 1 
ts If an Infant is made Executor, Adminiſtration muſt be granted cum teſtamento an- e. TY 
i$ ux9 to his Guardian or next Friend Durante minore tate; but ſuch Adminiſtration Durante mi- Fl 
ry ceaſes when the Infant is ſeventeen Years of Age, and fo it does if an Infant Execu- nore ztate. # 
tr marries a Husband of full Age before the is ſeventeen Years of Age. 2 Inſt. 398. bl 

| 5 Co. 29. 6 Co. 67. ., 

If an Infant is intitled to an Adminiſtration, it muſt be granted to another Da- Py 

rate minore ætate, becauſe till he is of full Age he cannot enter into a Bond with N 
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vureties to adminiſter faithfully, as required by the Stat. 22 E9 23 Car. 2. c. 1o. but 
before that Statute the Adminiſtration ceaſed at ſeventeen Years of Age. 
7. An Adminiſtrator Durante minore ætate may bring Actions, but he cannot ſell any Actions by 


of the Goods of the Deceaſed, unleſs it is upon Neceſſity, as for the Payment of the him. 
j «0 Debts, Selling God, 
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Adminiſtration and Diſtribution. - 


Granting 


Leaſes. 


Adminiſtra- 


tion Durante 


abſentia extra V 


Regnum, or 
pendente lite. 


Where Admi- 


. 


Debts, Ec. or for fear the Goods ſhould periſh. He cannot let a Leaſe if the Grant 
of the Adminiſtration is ſpecial, as Ad opus, commodum et utilitatem Executoris durante 
minore «tate, & non aliter, Ec. but if the Grant of the Adminiſtration is general 
without ſuch Reſtraint, ſuch an Adminiſtrator may let Leaſes, Ec. 2. Noy's Mag, 
106. 1 Roll. Abr. 910. Cro. Eliz. 718, 719. 

An Adminiſtration may be granted Durante alſentia extra Regnum or pendente lite, 
hich is as good as an Adminiſtration Durante minore etate. 


If Adminiſtration is granted to two, and one dies, yet the Adminiſtration does not 
ceaſe, for it is not like a Letter ot Attorney to two, where by the Death of one 


niſtration does the Authority ceafes; but is rather an Office; and Adminiſtrators are enabled to 


not ceaſe. 


bring Actions in their own Names, they come in the Place of Executors, and therefore 
the Office ſurvives. 2 Vern. 514. 


(D) The Intereſt of an Adminiſtrator in the Goods, &c. of the Tnteftate. 


N Adminiſtrator by Virtue of his Adminiſtration bas Intereſt in all the Chattels 
A Real and Perſonal of the Inteſtate, and in all the Goods and Chattels either in 
Poſſe ſſion or Action, in like Manner as an Executor in the Goods of the Teſtator De- 
ceaſed. And all theſe Goods and Chattels which belonged to the Inteſtate at the 
Time of his Death, and which come to the Hands of the Adminiſtrator, ſhail be 
Aſſets, or ſufficient Goods and Chattels to make him chargeable to the Creditors as 
Executors are to Creditors and Legat: es, but before they come to his Hands he is 
not chargeable. 1 Roll. Abr. 919. 2 Inſt. 398. 

By Cuſtom of the City of London, if a Contract is made by a Citizen of Londin 


to pay Money to another Citizen, and he who ought to pay dieth Inteſtate, the Ad- 


What Admi- 
niſtrator may 
retain, 


miniſtrator ſhall be bound to pay it as if it were by Obligation. 5 Co. 82. 


But tho' an Executor ſhall have all the Reſidue or Surpluſage of the Goods and 


Chattels after Debts and Legacies paid by Virtue of his Executorſhip, it is otherwiſe 
in Caſe of an Adminiſtration, for an Adminiſtrator can take no Advantage by his 
Adminiſtration, (unleſs by paying his own Debt firſt, (2 Roll. Abr 922.) if it is equal 
in Degree with others, or by taking the Goods and Chattels as they are apprais'd) 
— 4 the Surpluſage muſt be diſtributed amongſt the next of Kin, if there are any 
Kindred, according to the Statute of 22 23 Car. 2. c. 10. hereafter mentioned. 

If a Debtor takes Adminiſtration of the Goods and Chattels of his Creditor, this 
ſhall not diſcharge the Debtor, but his Debt ſhall be Aſſets, becauſe the Inteſtate 
did not act to free him from the Debt, whereas by making a Debtor Executor the 
Teſtator doth thereby releaſe the Debt. 8 Co. 136. 1 Roll. Abr. 922. But the Duty 
remains, and is Aſſets. Co. Lit. 264. b. 

When an Adminiſtrator (as well as an Executor) has paid funeral Charges, Debts, 
Sc. with his own Money, he may retain ſo much of the Goods of the Inteſtate in 
Kind according to the Value, and ſhall have Property in them. 


(L) The Power of an Adminiſtrator. 
E can do nothing till an Adminiſtration is granted to him, except Acts of Ne- 
ceſſity and Charity. See before concerning Executors de ſon tort. 

But an Executor has his Power from the Will, and may act in many Caſes before 
Probate, (of which ſee before concerning the Power of Executors). 

After the Adminiſtration is granted, the Power of an Adminiſtrator is almoſt 
equal with that of an Executor, yet if there are many Adminiſtrators, one of them 
cannot ſell Goods, releaſe Debts, Oc. without the other, but they muſt all join, be- 
cauſe they have but one Authority. Noy's Max. 106. Bac. L. Trads 162. 
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granting Adminiſtrations) muſt take Bond of the Adminiſtrator, with two or more 


ſentat ions among Collaterals beyond Brothers and Siſters Children, whether it be intended 
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(F) The Offce and Duty of an Aeiminiſtrator; and therein bozo, to whom, 
and of what Diſtribution is to be *made. 


HE Office and Duty of an Adminiſtrator is the ſame as that- of an Executor, 
T as to the Burial of the Deceaſed, Payment of funeral Charges, making an In- 
ventory, Payment of Debts, and paſſing the Account. And. as an Executor tnuſt 
take a Probate of the Will, ſo the Adminiſtrator muſt apply to the Ordinary for 
Letters of Adminiſtration, upon granting of which. he muſt enter into a Bond to 
make an Inventory, Ec. as hereafter mentioned. 


By Stat. 22 & 23 Car. 2. c. 10. All Ordinaries and Eccleſiaſtical Judges (upon Bond tomakez 


Sureties, (Qu. Of an Adminiſtrator cum teftamento annexo) with Condition, that rhe 
Adminiſtrator ſhall make a true and perfect Inventory of all the Goods and Chattels 
of the Deceaſed, and exbibit it into the Regiſtry of the Ordinary's Court by ſuch a 
Day, and to adminiſter according to Law, and to make a true and juſt Account Adminiſter, 
thereof, and to make Diſtribution of the Surpluſage as followeth, (v:z.) and account 
One Third to the Wife of the Inteſtate, the Reſidue amongſt his Children and — 2 22 
ſuch as legally repreſent them, if any of them are dead; except ſuch Childten (not _ 
Heirs at Law) who had any Eſtate by Settlement of the Inteſtate in his Life-time _ 325 
equal to the other Shares. If their Shares are not equal to the other Shares, thoſe — * 
Children ſhall now have ſo much of the Surpluſage as ſhall make the Eſtate of all to 
be equal. But the Heir at Law ſhall have an equal Share in the Diſtribution with 
the other Children, without any Conſideration of what he hath of Land by Deſcent, 
or otherwiſe, from the Intcſtate. , 
If there are no Children, nor legal Repreſentatives of them, one Half of the In- 
teſtate's Goods and Chattels ſhall go to the Wife, the Reſidue equally to the next 
of Kindred to the Inteſtate in equal Degree, and thoſe that repreſent them. If there 
is no Wife, all ſhall be diſtributed amongſt the Children ; if no Child, all ſhall be 
diſtributed amongſt the next of Kin, to the Inteſtate in equal Degree and their Re- 
preſentatives. (But ſee Stat. 1 Fac. 1. c. 17. poſt.) 
No Repreſentative ſhall be admitted amongſt Collaterals after Brothers and Siſters 
Children. 


On the ſaid Statute, the Queſtion was on the Clauſe, That if there ſhould be no Repre- 


Inventory, 


\ 


of Brothers and Siſters to the Inteſtate, or whether, when Diſtribution falls out 
amongſt Brothers and Siſters, tho' remote Relations to the Inteſtate, Repreſentation 
ſhall be admitted; and the Court held, that the Repreſentation ſhould be only be— 
tween Brothers and Siſters to the Inteſtate. Abr. Ca. Fq. 249. 2Vern. 233. 1 Kalk. 250. 

If one dies Inteſtate, leaving a Grandmother, and Uncles and Aunts, the Grand- 
mother is intitled to the Perſonal Eſtate, in Excluſion of the Uncles and Aunts. Abr. 
Ca. Eq. 249. 1 Salk. 251. 

Security muſt be given by thoſe to whom ſuch Diſtribution ſhall be made, to re- 
fund to the Adminiſtrator in Caſe Debts afterwards appear, as mentioned by the 
Lord Chancellor in the Caſe of Edwards and Freeman, poſt. 

A Man died Inteſtate, leaving a Brother of the Whole Blood, and Siſter of the 
Half Blood ; and it was held, that the Siſter of the Half Blood ſhould come in for 
an equal Share with the Brother of the Whole Blood. 1 Mod. 209. 1 Vert. 316. 
2 Lev. 173. 1 Vern. 437. 2 Vern. 124. Show. Parl. Ca. 108. 2 Vent. 31. 

By Stat. 29 Car. 2. c. 3. The Act of the 22 & 23 Car. 2. c. 10. ſhall not extend to 
the Eſtate of a Feme Covert that dies Inteſtate, but that their Husbands ſhall have 
Adminiſtration of their Perſonal Eſtites, as before the making of the Act; and the 
Husbands are not compellable to make Diſtribution of their Perſonal Eſtates. 

By Stat. # won 2. c. 17. If after the Death of the Father any of his Children 
ſhall die Inteſtate without Wife or Children in the Life of the Mother, every Brother 
_ 3 and the Repreſentatives of them, ſhall have an equal Share with the 

other, 

A. had three Brothers, one died, leaving three Children, another two, and the 
third five; then A died Inteſtate ; and it was reſolved that Diſtribution ſhould be 
ber Capita, and not per Stirpes; and that all Children ſhould have equal, becauſe 
none take by Way of Repreſentation, but all as next of Kin. Abr. Ca. Eg. 249. 


If 


= — — — — 
— — od 2 _— — 4 o 
> — — —— — 0 


— — — 


1 — 2 
- 
- = * 


0 
| 
| 
f 
| 
N 
5 
1 


— 


-- — 9 - 
- 
* 
—_— — 52 
= 4 Mi ——_— 
— 2. — 


— 


——— ä — — 2 


2 
- 


: — 


2 — — 


8 22 
2 „ 


the Statute of 


160 Adminiſtration and Diſtribution. Part !. 


- » , 
"or * Anm 


If a Man makes his Will, and his Son Executor, but makes no Diſpoſition of the 
Surplus of the Perſonal Eſtate; the Son dies without proving of the Will; the Te. 
ſtator is dead Inteſtate as to the Surplus, and the ſame ſhall be diſtributed amongſt 
the next of Kin of the Teſtator. 2 Vern. 634. 

Of bringing F. on the Marriage of the Daughter of B. covenanted, in Caſe of a ſecond Mar. 
ms wx 2 riage, to pay the firſt Son by the firſt Wife 500 J. there was a Son and ſeveral other 
ne ©. Children of the firſt Marriage; the Father died Inteſtate; and it was held that the 
Diftribution, Heir muſt bring the 500. into Hotchpot, altho' in Nature of Purchaſer under a 
and of Diſtri- Marriage-Settlement. 2 Vern. 638, 639. 6 

— 3 The great Caſe between Edwards and Freeman, Mic. 1727. on the Statute of Di. 
— * ſtributions was thus: 

made for ſome E. on his Marriage entred into Articles, in Conſideration of the ſaid Marriage, and 
of the Chil- of 4000 J. Portion, to ſettle ſuch an Eſtate to the Uſe of himſelf for Life, Re- 
dren of the mainder to his intended Wife for Life, Remainder to the firſt and other Sons of the 
— Marriage ſucceſſively in Tail Male, Remainder to Truſtees for 1000 Years (in Truſt) 
to raiſe Portions for Daughters in Caſe there were no Sons ; that is to ſay, if bur 
one ſuch Daughter 5000}. and if two or more, then 6000 J. equally between them, to 
be paid at their reſpective Ages of eighteen Years, or Days of Marriage, which ſhould 
firſt happen; and 80 J. per Ann. Maintenance in the mean Time to each Daughter, 
with Remainder to his own right Heirs, and gave a Bond of 100 Penalty for 
Performance of Covenants: The Marriage took Effect, and they had Iſſue one 
Daughter only, one of the Plaintiffs, and no Son; then the Wife died, and after. 
wards F. married a ſecond Wife; and on that Marriage made a Settlement of this 
Eſtate amongſt others ; but neither the ſecond Wife, nor her Truſtees, had any No- 
tice of the Articles made on the firſt Marriage. Afterwards F. died Inteſtate, leaving 
a Son and Daughter by his ſecond Wife, and left a Perſonal Eſtate to the Amount of 
200001. and upwards; the Daughter by his firſt Wife, at that Time, was about 
twelve Years of Age, and {ome Time ſince intermarrying with the Flaintiff, they 
brought their Bill to have an Account of the Perſonal Eſtate of F. and their diſtri- 
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butor y Share thereof; and the only Queſtion was, whether the 5000 J. ſhould not be = 
looked upon to be ſo far an Advancement of the Daughter of the firſt Marriage, that 4 
if ſne would have any farther Share of her Father's Perſonal Eſtate, they muſt bring t 
this 5000 l. into Hotchpot, upon the ſeveral Clauſes and Intent of the Statute of Di- t 
ſtribution, 22 G23 Car. 2. En 
Argned for Plaintiff, 1. That they were intitled to a diſtributive Share of the Fa- 0 
ther's Perſonal Eſtate, without Regard to this 500 J. which was no Advancement 0 
either within the Words or Meaning of the Act of Parliament, which intended only 
an Advancement of Children after they come in eſſe, and when they were about being o! 
married or diſpoſed of in the World ; but this, if any, was an Advancement long th 
before the Plaintiff was born, and when it was wholly unknown and uncertain whe- ri 
ther there ever would be ſuch a Daughter. as 
2. That it was likewiſe contingent and uncertain, after ſhe was born, whether ſie ar 
would ever be intitled to this Fortune or not; for if ſhe had died before eighteen or ſo 
Marriage, it would have ſunk into the Inheritance for the Benefit of the Heir at Lau, 
according to the Caſe of Pawlett and Pazwlett, 2 Vent. 366. and ſhe was bur twelve Years ha 
of Age at the Time of her Father's Death, and therefore might have died before ſhe oft 
was intitled to this 5000 J. | teſ 
3. That her diſtributive Share of her Father's Perſonal Eſtate veſted in her imme- 
diately on her Father's Death, or not at all; and then it could not be deveſted out put 
of her, by the Accident of her attaining eighteen, or being married, whereby this Sor 
5000}. became due. and 
4. That this 500 J. was a Debt upon the Father's Eſtate, which ſhe was intitled the 
to as a Creditor or Purchaſer, in Conſideration of her Mother's Mairiage and Portion; cha 
for which was cited the Cale of Feaſt and Feaſt, 3 April 1126. where on a Marriage wh 
Treaty Sir F. E covenanted to leave his Wife 2000 J. at his Death, 20001. to Þi 2 
eldeſt Son, and 1000 J. a-piece to his younger Children; and afterwards, being 4 wit! 
Freeman of London, died, leaving ſeveral younger Children; and it was held in that an! 
Caſe, that the 100 J. a- piece to the younger Children being due only by Covenant in t 
„See the Stat. Was à Debt on the Perſonal Eſtate, and not being to be paid till after the Father's 3 
1 Jac. 1. c. 17, Death, was no Proviſion or Advancement either within the Statute of Diſtributions ther 
1s to the Cu. or the * Cuſtom of London, to bar them of their Cuſtomary or Diſtributary Shares ot Stat 
ſtom of Lon. their Father's Perſonal Eſtate, which were greatly advanced at the Time of his Death. not 
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5. That this was not an Advancement within the Statute, it was urged, 1. That the 
Statute mentioned only two Caſes wherein there is to be any bringing into Hotchpot: 
17 Where the Child had been advanced by the Father with any Eſtate. 24h, Where 
be bad been advanced with any Portion; as to the firſt, the Plaintiff cannot be ſaid 
to have any Eſtate by thoſe Articles, for the Word E/ate in the Statute means Lands 
in Oppoſition to Portion ; and in the latter Part of it, it is mentioned Lands by 
settlement expreſly ; but in the preſent Caſe the Plaintiff cannot be ſaid ro have any 
Proviſion of Lands, the Settlement of the Lands being only in the Nature of a Mort- 
gage for her Portion : Secondly, That this Portion is not within the Statute, as an 
Advancement by the Inteſtate in his Life-time, being neither payable nor demand- 
able till after his Death ; and therefore in the Caſe of Rowland and Shepherd, where 
the Father agreed to give in Marriage with his Daughter the Sum of 7000 /. to be 
paid by Inſtalments of 1000/7. a Year; and the Father had paid 6000 /. of this Por- 
tion, but died before the laſt 1000/. became due, and on a Bill brought for a Diſtri- 
bution of his Perſonal Eſtate, it was decreed by Lord Macclesfield, and affirmed by 
the then preſent Chancellor (King), that this 6000 J. paid was not Part of the Ad- 
vancement to be brought into Hotchpot, but that the Remaining 1000/. was a Debt 
to be paid out of the Perſonal Eſtate. | 

2. That the Statute muſt operate either at the Time of the Father's Death, or 
within a Year after at fartheſt; but in this Caſe the Plaintiff was not intitled to her 
5000 J. either in her Father's Life-time, or within a Year after; and is the Diſtribu- 
tion to wait till it be ſeen, whether ſhe would attain eighteen, or be married? Sup- 
poſe there had been a Son at the Time of the Father's Death who had after died 
without Iſſue, would this Portion have been an Advancement in the mean Time, ſo 
as to debar her of her diſtributory Share? for being contingent at firſt, ſuch Value 
cannot be ſet on it in Equity, as Gameſters do on Chances; and if Part is to be laid 
up till the Contingency happens, it is no Advancement in the mean Time; nor is 
there any Inſtance that one diſtributory Share ſhould be laid up to make a Heap. 

3. This. 50008. was not a voluntary Proviſion moving from the Father, but the 
$ Plaintiff was a Purchaſer thereof, in Conſideration of her Mother's Portion; and 
| ſuppoſe a Child had Money of his own, and agreed with his Father, in Conſideration 
| thereof, to have a Portion from his Father after his Death ; or if a collateral Rela- 
tion had purchaſed ſuch a Portion from the Father for his Child, certainly this would 
not be an Advancement, and the Intent of the Statute was to make them all equal 
out of the Father's Perſonal Eſtate, not out of what was purchaſed for them by 
others, or by the Mother, as in this Caſe. 

4. 'That this was not a Debt originally payable out of the Perſonal Eſtate, but 
out of Lands, notwithſtanding the 10000 . Bond for performing of Covenants ; and 
tho* the Defendants, who claim under the Settlement made on their Mother's Mar- 
riage, ſhall not be affected as to the Lands thereby ſettled, for want of Notice, yet 
as to the Lands comprized therein, they ſhall be liable in the firſt Place; and if they 
are not ſufficient, the Perſonal Eſtate muſt be applied in Aid to make it up, by rea- 
r ſon of the Bond. 

5. Beſides, no Caſe can be produced where a Portion ſettled by Marriage- Articles 
had been brought into Hotchpot as an Advancement by the Father; and yet it muſt 


teſtate, and is therefore of great Conſequence. 

For Defendants it was argued, 1. That in the firſt Place no Settlement being made 
purſuant to the Articles, and the Bond for Performance thereof, the Land will in no 
Sort be ſubject thereto, but in Aid of the Perſonal Eſtate if that were deficient ; 
and that too by the Aſſiſtance of a Court of Equity on the Agreement, for between 
the Heir and Executor the Perſonal Eſtate ſhall be applied in the firſt Place to diſ- 
charge Incumbrances even on the Real Eſtate, and would have been ſo in this Caſe, 
where it reſted barely in Covenant, and on the Bond. 

2. That the 5000. thus provided for by the Settlement was an Advancement 
vithin the Meaning of the Statute, which appears throughout to intend and preſerve 
an Equality between the Children; and if any Fineſſe of Reaſoning were made uſe of 
in the Conſtruction thereof, it ought rather to be in Support of that Intent. 

3. That the Subject Matter of the Statute was chiefly Perſonal Eſtate, and yet 
tere is no Reaſon to exclude a Proviſion by a Real Eſtate ; and therefore where the 
Statute ſays, Other than ſuch Child who ſhall have an Eſtate by Settlement, why ſhould 
not that be extended both to Real and Perſonal Eſtate? It is true, the Statute is not 
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often have happened that Fathers who have made ſuch Settlements have died In- 
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perfectly correct according to the Rules of Grammar, and therefore where Portion is 
mentioned in the firſt Part, it is omitted in the ſecond; and what is called Eſtate in 
the firſt Part, is called Land in the ſecond. 

4. That if the Lands are in Equity to be conſidered as a Settlement of Lands, then 
it is an Advancement according to the Act; if they are not to be conſidered as à 
Settlement of Lands, then it is an Advancement by a Portion; and as to the Oh. 
jection, that this was not a voluntary Proviſion of the Father, but aroſe from the 
Contract of the Parties; it was anſwered, that the Statute makes no ſuch Diſtinc. 
tion, and therefore neither ought this Court to make it; for the Act only intended 
an Equality between the Children, whether the Proviſion was voluntary or by Pur. 
chaſe; and a Child provided for either one way or other is provided for; and it i; 
not like the Caſes put, where a Child, either with his own or a Relation's Money, 
purchaſes an Eſtate, or a Sum of Money from the Father ; for this certainly is no 
Proviſion by the Father, but a direct Sale as much as it would have been to any 
Stranger ; and in the Caſe of Newland and Shepherd, the Queſtion was not, whether 
the 6000). paid ſhould not be brought into Hotchpor, if ſhe had deſired to be let 
into a further Share; but whether the 6000 J. being more than her Share for the 
Whole, ſhe ſhould beſides have the other 1000 J. and it was agreed that the ſhould; 
beſides there is no Pretence to ſay, that the Cuſtom of * London: is to govern an Act 
of Parliament, 

5. That this Portion, tho' not payable till after the Father's Death, was neverthe. 
leſs a Proviſion for her by him in his Life-time, as the Act ſpeaks; as the principal 
Part of it, viz. the Security, was executed by him in his Life-time, and as he was 
not at Liberty to controul it; and ſuppoſe he tad given ſuch a Portion at his Death, 
would not this be a good Proviſion within the Statute? and here the Portion is pay- 
able as ſoon as poſſibly it can be wanted, v7z. at eighteen, or Marriage, and a Main- 
renance of 80 J. per Ann. in the mean Time; and tho? it is true that a Portion out of 
Lands ſinks in the Inheritance if the Party dies before it becomes payable, which if it 
were of a Perſonal Eſtate it would not; that is not material, ſince the Statute makes 
no Diſtinction, whether the Portion is payable out of the Real or Perſonal Eſtate. 

6. That if a Bill had been brought immediately after the Father's Death for a Di- 
ſtriburion, there would be no Inconvenience in ſetting apart a Sum to anſwer the 
Contingency when it ſhould happen, no more than in the Caſe of Debts, which is 
every Day done; and there are ſome whoſe Eſtates are not got in till ſeveral Years 
after their Deaths; and a Diſtribution may very properly be made thereof from 
Time to Time, as they come in; neither is the Diſtribution wholly to wait till they 
are got in; and in the Caſes of Finney and Finney, and Lonoy and Hutchinſon, it wa 
decreed, that the Heir at Law ſhould bring into Hotchpot whatever Share he re- 
ceived out of the Perſonal Eſtate, if he would have any more; and in the Caſe ofs 
Kelway and Kekway, on the Statute 21 Fac. 1. it was held, that where a Man died 
leaving a Wife and no Children, that the Wife being intitled ro one Moiety of his 
Perſonal Eſtate, the other Moiety ſhall be diſtributed equally between his Mother 
and Brothers and Siſters ; and yet the Caſe of leaving a Wife is not mentioned in that 
Statute. 

The Court were all clear of Opinion, That this was an Advancement by the Father in 
his Life-rime within the Meaning of the Statute, tho* contingent and future, fo tht 
ſhe could not have that and her diſtributory Share likewiſe; and the Maſter of the 
Rolls ſaid, that the Civil Law made no Difference between a Real and Perſonal 
Eſtate, but only moveable and immoveable ; and the Words of the Act, which ſpeak 
of a Proviſion made by the Father in his Life-time, are very proper to diſtinguiſh be. 
tween that and a Proviſion made by his Will; and cited the Writ De rationavi 
parte bonorum, and Swinb. 200. to prove that a future Proviſion will exclude the Hell 
of any other of the Children; and cited Pawlett and Pawlett, 2 Vent. 366. 1 Lern 321 / 
and the Chief Juſtice ſaid, Suppoſe the Father had left but 20007. Perſonal Eſtate, 
it would be extremely hard that the eldeſt Daughter ſhould have her 5000 J. and 4 Ne 
Share of the 2000 J. too. % 
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And per Lord Chancellor, The Caſe of Feaſt and Feaſt is not to be cited in th — 
Caſe, that being a Cauſe by Conſent, and the Queſtion very little conſidered; and = 
he ſaid, he thought any Settlement in or out of Lands, either by Annvity, Rent et % 
Portion, would be a Proviſion within the Statute; and that ſuch Proviſion might be G 
valued and brought into Collatio honorum if they think it worth their while, that te the 
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happen within a reaſonable Time, vig. ſix or ſeven Years after the Father's Death, 
and there was then no Son; and it was ſuch an Intereſt as was valuable. That the 
Diſtribution muſt be made as the Eſtate ſtands at the Father's Death, and the Parties 
are to give Bond to refund if Debts afterwards appear ; and future Debts due to the 
Inteſtate muſt be diſtributed as they can be got in; that here the Contingency has 
happened, and ſhe is now at Liberty to ſay, whether ſhe will ſtick to that Proviſion, 
or bring into the Computation of Collatio bonorum, in order to have an equal Share 
with the Reſt. But as to the 80J. per Ann. Maintenance, that is not to be brought 
in, being only for the Education and Maintenance of the Daughter, which the Parents 
were beſt Judges of, aud accordingly the Decree was pronounced. Per Lord Chancellor 
King, aſſiſted by Raymond C. J. and the Maſter of the Rolls, and Price and Forteſcue F. 
Abr. Ca. Eq. 249 to 254. 

And by ſaid Stat. 29 C.2. c. 3. An Eſtate pur auter vie ſhall go to the Executors or Filates pur 
Adminiſtrators of the Party that had the Eſtate, and be Aſſets in their Hands, if no auter vie. 
Deviſe be thereof made, or no ſpecial Occupant thereof. 
| But fince the making that Statute, Doubrs having ariſen, where no Deviſe was 
made of ſuch Eſtates, as to whom the Surplus ſhould belong after Debts, Oc. paid; 

E therefore by Stat. 14 C. 2. it is enacted, That ſuch Eſtates pur auter vie, if there be 

© no ſpecial Occupant thereof, of which no Deviſe ſhall have been made according to 

aid Stat. 29 C. 2. c. 3. or ſo much thereof as ſhall not have been ſo deviſed, ſhall go, 

E be applied and diſtributed in the ſame Manner as the Perſonal Eſtate of the Teſtator 

or Inteſtate. | 

By Stat. 1 Fac. 2. c. 17. Such Part of any Inteſtate's Eſtate within the City of Eſtates in 
London or Province of York as any Adminiſtrator has by Virtue only of being Admi- London and 
niſtrator, ſhall be ſubje& to Diſtribution as in other Caſes, and the Cuſtom obſery*d Province of 
E therein ſhall not be ſubject to extend to it. York, 
By Stat. 1 Fac. 2. c. 17. No Adminiſtrator ſhall be cited to render an Account of Accounting, 
the Perſonal Eſtate of the Inteſtate, otherwiſe than by Inventory, unleſs it be at the 


© Inſtance of ſome Perſon in Behalf of a Minor, or of one having a Demand out of 
E ſuch Perſonal Eſtate as Creditor or next of Kin. 


SECT. VI. 
Of acquiring Goods, &c. by Legacy. 


: | * Property in Goods, Cc. may be acquired by Legacy. 


. (A) Legacy what, and Legatee who. 


b A Legacy is a particular Bequeſt or Gift of Goods and Chattels to one or more b 
Teſtament. In ſome Caſes a Bequeſt of Lands, Oc. may be cal 

Terms de la Ley, Verb. Legacy. 2 Inſt. 81. | 
A Legatee or Legatary, is he to whom the Legacy is given. Legatee who, 


And a Reſiduary Legatee, is he to whom after the particular Legacies all the Reſt 
of Teſtator's Goods is given. | 


Y Legacy what, 
I'd a Legacy. oa 
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(B) To whom Legacies are to be paid, or not. 


A Legacy of 100 J. was deviſed to an Infant of about ten Years of Age; the Exe- 
cutor paid this Legacy to the Father, and took his Receipt for it ; when the 
Infant came of Age, the Father told him he had ſuch a Legacy of his in his Hands, 
but could not pay it immediately ; but however would not have him Trouble the 
Executor about it, for that he would give it him: Upon this the Son reſted ſatisfied 
for about fourteen or fifteen Years, and he and his Father carried on a joint Trade 
together, and then became Bankrupts ; and upon a Commiſſion taken out againſt the 

on, this Legacy of 1001. was aſſigned, amongſt other Things, for the Benefit of his 
Creditors; and the Plaintiff, the Aſſignee of the Commiſſion, brought this Bill againſt 
the Executor, to have an Account and Payment of the Legacy ; and for the Defen- 


danc 
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Legacy. 


dant it was inſiſted, that this would be an extreme Hardſhip on him if he ſhould be 
obliged to pay it over again, that he had already fairly and honeſtly paid it to the 
Father whilſt he was in good Circumſtances, and if Application had been made 
ſooner, he might have had his Recompence over againſt the Father ; that the Father 
was by Nature Guardian to his Children, and ſuch Payments to him have formerly 
been allowed good, tho' now indeed this Court has thought fit to extend their Care 
farther for ſuch Children, and diſallowed ſuch Payments ; but the Circumſtances of 
this Caſe were ſuch, that the Defendant it was hoped would not be anſwerable again 
for it. My Lord Chancellor ſaid, that if the Father had not made his Son ſuch Pro. 
miſe of Recompence, and the Son had acquieſced all that Time, the Caſe might 
have been more doubtful ; but this Promiſe of the Father drew him to forbear apply. 
ing to the Executor ſooner ; and fince his Father had not, nor could now make good 
his Promiſe, being a Bankrupt likewiſe, the Reaſon of the Son's Forbearance was at 
an End; and he thought the Rule of this Court, in not ſuffering Parents to receive 
their Childrens Legacies, was founded: on very good Reaſon ; and therefore leſt this 
Caſe might hereafter be cited as a Precedent, when the Circumſtances attending it 
were forgotten, and to diſcountenance and deter others from paying ſuch Legacies to 
the Parents, (tho' he did not deny the Hardſhips of this particular Caſe) he decreed 
againſt the Executor; which was affirmed on a Rehearing. Abr. Ca. Eg. 300, zol. 
A. B. deviſed 1001. to P.'s Wife, to be paid within ſix Months after 'Teſtator's 
Death: The Executor paid the ſame to the Wife, and had her Receipt for it ; but it 
was decreed that the Executor ſhould pay it over again to the Husband with Intereſt, 


1 Vern. 261. 


(C) Who are incapable of taking by Legacy or of being Legatees. 


Y Stat. 3 Fac. 1. c. 5. F. 10. Every married Woman being a Popiſh Recuſint 
convict (her Husband not being convicted) who does not conform herſelf by the 
Space of one whole Year next before the Death of her Husband, ſhall be diſabled to 
be Executrix or Adminiſtratrix of her ſaid Husband, and to have or demand any 
Part or Portion of her ſaid late Husband's Goods or Chattels. 

And by Stat. 13 M. 3. c. 6. F. 6. & 1 G. 1. c. 13. Every Perſon that executes any 
Office, Ec. and neglects or refuſes to take and ſubſcribe the Oath of Abjuration of 
the Pretender, and Allegiance to the _ Oc. mentioned in the ſaid Statute, ſhall 
be incapable of any Legacy or Deed of Gift, Ec. | 

And by Stat. 5 G. 1. c. 2. If any of the King's Subjects, being Artificers in Wool, 


Iron, Steel, Braſs or other Metal, Clock-maker, Watch-maker, or other Artificer of 


| Great Britain, ſhall go out of the King's Dominions to exerciſe or teach the ſaid 
Trades to Foreigners; and if any of the King's Subjects in any foreign Country, ex- 
erciſing any of the ſaid Trades, ſhall not return into this Kingdom within fix Months 
after Warning given by the Ambaſſador, Ec. of Great Britain, and from thenceforth 
inhabit within this Realm, ſuch Perſon ſhall be incapable of taking any Legacy, Es. 
and ſhall forfeit his Goods, Sc. 


(D) Dijference between the Property and Uſe being bequeathed. 


HERE is a Difference where the Property of a 'Thing is given, and when only 

the Uſe of it is given; for a Man may give the Uſe of his Plate, Ec. to one for 
Life, Remainder to another; but if the Plate was given for Life, or an Hour, 4 
| Remainder to another would be void, and the Legatee may diſpoſe of it; but if he 
does not diſpoſe of it, he in Remainder ſhall have ir. Noy's Max. 31, 99, 100. But 
now in Equity a Bequeſt of a Chattel Perſonal for Life, Ec. is conſtrued to mean the 
ſame Thing as a Bequeſt of the Uſe of it: For Example, D. by Will deviſed all hö 
Goods in C.''s Houſe to G. for Life, and after her Deceaſe to the Heir of Sir 7. ) 
upon which the Queſtion was, Whether he that was Heir of Sir J. D. ſhould take 
theſe Goods as Deviſee, and the ſaid Goods go to his Executors, altho' ſuch Hell 
died in the Life-time of G. or whether he that was Heir of Sir J. D. at G.'s Dent 
ſhould have them? It was urged that theſe Goods were only the Furniture of the ſaid 
Houſe, and guaſi an Heir-Loom. But it was decreed that they abſolutely veſted ia 


the Perſon of him that was Heir of Sir 7. D. at the Time of his Death. 1 Vern. 35, 30 
2 (E) Hin 
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(E) Where Legacies are recoverable; and of an Executcr's Aſent to Legacies. 


Egacies are not recoverable at Common: Law, but in Chancery or the Spiritual Where re- 
Court. coverable. 
But if an Executor promiſes, that in Conſideration of Forbearance to ſue for his 
Legacy he will pay the Legacy at ſuch a Time, by Virtue of that Promiſe it becomes 
a Debt, and may be recovered at Common Law. 
The Common Law gives the Executor Time to conſider of the Value of the Executor's 
Goods, and State of the Debts, that he may ſafely pay a Legacy without Danger to — 4 
is own Goods. 
: The Legatee muſt have the Aſſent or Agreement of the Executors, or one of them, My 
for till then he may not enter or take his Legacy, becauſe the Executor is to pay 
Debts of Record to the King, or by Bill and Bond ſealed, or Arrears of Rent, or 
Servants or Workmens Wages, before Legacies; but not Debts of Shop-Books, nor 
Bills unſealed, or Contract by Word, for before them Legacies are to be paid ; and if 
one of the Executors aſſents to pay Legacies before the Debrs which ſhould be firſt 
paid, he ſball pay the Value thereof out of his own Pocket, if there be not otherwiſe 
ſufficient to pay the ſaid Debts; and this is the Reaſon why no Property can be 
transferred to the Legatee without the Conſent of the Executor, even if it is a Spe- 
cifick Legacy, as a Piece of Plate, Ec. it cannot be taken without his Aſſent; for 


otherwiſe, by ſuch Legacies, the Teſtator might give all his Goods away to defraud 


his Creditors. Perk. Q. 570. 1 Roll. Abr. 618. Co. Lit. 111. a. 10 Co. 49. Bac. L. 
Trads 163. 


Where a Leaſe for Years is deviſed, the Executor's Aſſent is neceſſary. And where N 


E a Leaſe for Years is bequeathed to one for Life, or ſo many Years as one f all live, 


the Remainder over, the Aſſent to the firſt Eſtate ſhall be effectual to him in Re- 


3 mainder. 8 Co. 95, 96. 10 Co. 47. Co. Lit. 111. a. 


If the Legacy is given to the Executor himſelf, it ſhall come to him as Executor, 


except he chuſes to take it as Legatee, for the Law gives him his Election. 10 Co. 47. 


When there are many Executors, the Aſſent of one is ſufficient to transfer the 


I Property to the Legatee; and one Executor may take his Legacy without the Aſſent 
o his Co- Executors, for one may releaſe, Ec. and if there is not ſufficient to pay 


Debts, he only that aſſents ſhall anſwer of his own proper Goods. Perk. f. 572. Bac. 
L. Trads 163. | x 

An Executor may aſſent before and after Probate; an Infant Executor before 
ſeventeen Years of Age cannot bind himſelf by his Aſſent; nor a Feme Covert where 
ſhe is Executrix, but her Husband's Aſſent in that Caſe is ſufficient. Cro. El. 119. 
5 Co. 29. s | 


An Adminiſtrator Durante minore £tate of an Executor, cannot aſſent to a Legacy 
unleſs there be Aſſets to pay Debts, Sc. 5 Cv. 29. b. 

An Aſſent may be implied, as well as expreſs; for if a Horſe is bequeathed, and Aſtent im- 
one offers to buy him of the Executor himſelf, who directs him to go to the Legatee plied or ex- 
to buy him, or if the Executor himſelf offers the Legatee Money for him, Sc. this Preſs. 
is an implied Aſſent, and ſufficient ; for if the Executor once declares his Aſſent to 
the Legacy, the Legatee may take it, tho' the Executor revokes his Aſſent after- 

2 becauſe by the Aſſent the Property was veſted in the Legatee. 4 Co. 28. 
4. 5435 5 
he "eto th Aſſent is not needful in a Deviſe of Lands by one ſeiſed in Fee- Where the 
limple, if he deviſes the ſame in Fee, in T ail, for Life, or Years. Co. Lit. 111. a. _ is not 
| | eſſary. 


(T) Ar what Time Legacies are to be paid. 


A by Will gives a Legacy to B. at twenty-one, and if he died before twerity-one, 
then to the Plaintiff; B. dies before twenty-one, and the only Queſtion was, 
whether the Plaintiff was intitled ro the Legacy preſently, or muſt wait till B. if he 
had lived, would have been twenty-one ;z and on Time taken to conſider of it, my 
Lord Chancellor was of Opinion, the Plaintiff was intitled to the Legacy preſently ; 
ut where a Legacy is given to one, to be paid at twenty-one, fo as to be an Intereſt 
veſted in him preſently, tho' not payable till rwenty-one ; if the Party dies before 


u that 


— 
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| A Specifick Legatee is not to abate in Proportion with other Legatees, where there 


her Reſiduary Legatee ; and by the ſame Will deviſed a Leaſe he had in Farm to 


— 


that Age, his Executors or Adminiſtrators ſhall not have it till the Legatee, if he had 
lived, would have been twenty-one Years of Age. Abr. Ca. Eq. 299, 300. & 

If a Legacy is given to a Child payable at twenty-one, and the Child dies before, | 
tho? his Adminiſtrator ſhall have the Legacy, yet he muſt wait for it till ſuch Time 
as the Child, if he had lived, would have come to twenty-one. 2 Vern. 199. 

But if a Legacy is deviſed to J. S. to be paid at twenty-three Years of Age, and | 
if he dies before, to go over to A. and B. and J. &. dies an Infant, the Legacy ſhall be 
paid preſently. 2 Vern. 283. 

A Legacy of 500 J. was given to the Defendant's Teſtator when he ſhould be 
9 Years old; the Plaintiff being his Siſter, and Executrix to the Teſtatot 
that gave the Legacy, paid the Legatee 250 J. of it at twenty-one, to put him out 
into the World, and gave him a Bond to pay him the other 250 J. at a Day cer. 
tain, which was the very Day he would attain his Age of twenty-four Years ; he 
died before that Age. To a Bill to have the 250/. repaid, and the Bond delivered 
up, the Defendant pleaded the Payment, and the Bond which was for Payment at 2 
certain Day, and became a Duty thereby; and upon Debate the Plea was ordered to 
ſtand for an Anſwer, the Lord Chancellor declaring it was fit to be heard on the 


Merits. 2 Vern. 31. 


(G) In what Order Legacies are to be paid. 


F the Executors doubt that they ſhall not have enough to pay every Legacy, they 

may pay which they liſt firſt ; but they may not ſell any ſpecial Legacy which 
they will to pay Debts, or a Leaſe of Goods to pay a Money Legacy ; but they may 
ſell any Legacy which they will to pay Debts, if they have not enough beſide, 
Bac. L. Tratts 163. 


(H) Of abating Legacies. 


is a Deficiency to pay the Debts. 2 Vern. 111. 

If A. by Will deviſes to his Wife all his Perſonal Eſtate at a Place called JF. and 
deviſes to B. a Legacy of 500 J. and ſeveral other Legacies, and Aſſets prove defi. 
cient to pay the 500 J. and other Legacies, yet the Wife's Legacy being a ſpecifick 
Legacy, ſhall take Place. 2 Vern. 688. 

If a Man deviſes a ſpecifick Legacy, and likewiſe other Legacies, tho? the other 
Legacies fall ſhort, yet the Legatee muſt have his ſpecifick Legacy intire ; but if: 
Man deviſes ſeveral Legacies, and 100 J. to one and 5oJ. to another, Ec. there, altho 
he directs the Legacy of 100 J. to be paid in the firſt Place, yet if the other Legacies 
fall ſhort, then the Legatee of 100 J. muſt make a proportionable Abatement of hi 
Legacy. 1 Vern. 31. 2 Chan. Rep. 138. | 

J. S. having 40007. ſecured to him by Bond in the Names of A. and B. in Truſt 
for himſelf, deviſed it to his Daughter, (now married to the Plaintiff) and made 


R. D. aud there not appearing Aﬀets at his Death to pay his Debts, this Farm de- 
viſed to R. D. was ſold for Payment of Debts: Afterwards by Decree of this Cour 
the 40007. was adjudged to be Aﬀeets to pay Debts, and was brought into Court, and 
there to remain for that Purpoſe ; the Plaintiff propoſed to have what remained of 
the 4000 J. paid out of Court to him, all Debts being (as was ſaid) paid, and the 
Defendant R. D. oppoſed it, till he had firſt had Satisfaction out of it for the Value 
of the Farm deviſed to him, and ſold for Payment of Debts. The Court held that 
the Deviſe of this Sum of Money was a ſpecifick Legacy, and therefore R. D. cat 
bave but a proportionable Part of the Value of his ſpecifick Legacy out of it. 4 


Ca. Eq. 298. ; 
(1) Of Refunding Legacies. 


A Creditor ſhall make Legatees refund, when Aſſets become deficient, tho the? 
be no Proviſion made for Refunding. 1 Very 94. 2 Vern. 205. 2 Vent. 360. 

So where A. being indebted to B. made C. his Executor, and C. waſted the Eſtate, 

and dicd, having deviſed ſeveral Legacies, and made D. Executor, which Legit 

K ; 0. 
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D. paid; and B. having exhibited a Bill againſt D. the Executor of C. for his Debt 
que from the firſt Teſtator, and againſt the Legatees in the Will of C. to compel 
them to refund their Legacies, there not being ſufficient Aſſets of the firſt Teſtator, 
and it was decreed accordingly. 1 Vern. 162. 
If an Executor pays out the Aſſets in Legacies, and afterwards Debts appear, of 
which he had no Notice at the Time of Payment of the Legacies, he by a Bill in 
uity may compel the Legatees to refund. 1 Chan. Ca. 136. If he had been com- 
led by a Decree in Equity to pay the Legacies, he may make the Legatces refund. 
. 205. | 
x — if — Executor voluntarily pays a Legacy, or aſſents to the Deviſe thereof, he 
cannot, either in Favour of other Legatees or Creditors, compel the Legatee to re- 
fund. 1 Vern. 90, 453, 460. 2 Vern. 205. 2 Chan. Ca. 9, 145. 2 Chan. Rep. 248. 
One Legatee ſhall compel another to refund where the Aſſets become deficient, tho? 
there be no Proviſion made for refunding. 1 Vern. 94. But if the Executor is ſolvent, 
and he voluntarily paid the Legacy, the unſatisfied Legatee may come upon him and 
oblige him to pay it out of his own Purſe. 1 Chan. Rep. 133. 2 Chan. Ca. 132. And 


therefore the Executor is always to be made a Party to the Suit. 1 Char. Ca. 136, 
248. 2 Vent. 360. 


(K) What a Widow may diſcount out of Legacies to Children for their 


Maintenance, 


HEN a Wife is made Executrix with Legacies to the Children, and ſhe mar- 
ries again at the Inſtigation of her Husband, ſhe frequently will endeavour to 
diſcount Maintenance and Education; but this was not ſuffered in the Chancery, ſo 
as to diminiſh the principal Sum, for the Mother ought to maintain her Children ; 


yet a Sum of Money paid for the Binding out a Child to be an Apprentice, was al- 
low'd to be diſcounted. 2 Vert. 353. 


(L) Where the Legatees ſhall hace Intereſt and Maintenance. 


| | Faces exhibit a Bill againſt the Executor, and by their Guardian pray, that he 


may be obliged to allow them Maintenance; to which the Executor demurred, 
becauſe the Legatees were under Age, and the Legacies not payable till they were 
twenty-one Years of Age; but the Demurrer was over-ruled. 1 Chan. Ca. 60. 

If a Father deviſes Legacies or Portions to his Daughters or younger Children, to 
be paid or payable at their reſpective A gas of twenty-one Years, or any other Time 
certain, without making any Proviſion for their Maintenance in the mean Time, and 
die; in this Caſe they ſhall have Intereſt for their Portions from his Death till paid, 
becauſe the Father was obliged to have provided for them if he had lived; but if 
ſuch Portions had been deviſed to them by a Stranger, to be paid or payable at ſuch 
an Age, their Legacies ſhould nor carry Intereſt in the mean Time, becauſe he being 
a Stranger, was under no ſuch Obligation to provide for them. Abr. Ca. Fg. 301. 

A Father by his Will gave 2000 /. a-piece to his two Daughters, payable at twenty- 
one, and charged on Land and Perſonal Eſtate ; and the Perſonal Eſtate being ex- 
hauſted in Debts, my Lord Chancellor held they ſhould have a reaſonable Mainte- 
nance out of the Real Eſtate until their Legacies became payable, and allowed them 
801. per Ann. each, Ibid. 

If 4. gave a Legacy to his Grand-daughter an Infant, to be paid at a certain 
Time, in ſuch Manner as his Wife, who was his Executrix, ſhould think fit and beſt 
for his Grand-daughter ; and the Executrix lived near twenty Years, and died with- 
out paying the Legacy, the Legacy was decreed to be paid with Intereſt from the 
* of A. tho' there was no Demand made of it in the Life of the Executrix. 
1 Vern. 251. 0 

If a Legacy be made payable at a certain Day, it ſhall carry Intereſt from the 

ime of Payment. 1 Vern. 262. But a Demand ſeems neceſſary, for where a Le- 
gacy was given to J. S to be paid at a certain Time, it was held that it ſhould only 
carry Intereſt from the Time of the Demand made. Alr. Ca. Eg. 286. 


| (M) Adenption 
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2 (M) Ademption of a Legacy. 


A deviſed to his Daughter 2001. and alſo his Houſhold Goods, if ſhe ſhould not be 
* married in his Life-time ; but before he died he gave with his Daughter in 
Marriage above 2001. and died, not having revoked nor altered his Will; and the 
Court held, that the Legacy was extinguiſhed by the Portion. 2 Vern. 114. 

The Defendant's late Husband inter alia deviſed as followeth : I give and deriſe ty 
A. my good and only Uncle, the Sum of S oo l. that is to ſay, that Bond and Fudgment le 
gave me for 400 l. and 1001. in Money, and makes the Defendant his Executrix, and 
deſires her to be kind and aſſiſting to his Uncle, that he might live as became 3 
Gentleman: The Uncle ſometime after ſold an Eſtate, and with the Money pad 
off 320 J. and took up the Bond, and had the Judgment vacated, and gave a ney 
Bond for the Remaining 80 J. and ſometime after the Teſtator died, and the Uncle 
having Notice of this Will, brought his Bill for this Legacy of 500/. The Defendant 
inſiſted that this was a ſpecifick Legacy of that particular Bond and Judgment, and 
they being cancelled and altered before the Teſtator's Death, was an Ademption of the 
Legacy as to ſo much; and beſides, they urged that this Payment of the 350] 
amounted to a Releaſe of ſo much of the Legacy, and therefore the Plaintiff would 
have no Right but to the Remaining 100 J. On the other Side it was inſiſted, that 
the Diverſity is where the Money is voluntarily paid in by the Perſon who owes it, 
and where the Teſtator ſues for and recovers it. In the firſt Caſe the Legacy con- 


tinues ſtill good, becauſe the Money comes only home to the Perſonal Eſtate; but 
in the other Caſe, the Teſtator by ſuing for it, ſhews that he intended to make it his 
own, and therefore would not leave it to the Legatee to recover, and the Juſtice of 
the Uncle ought not to prevent the Affection of the Nephew ; and no Alteration of 
his Intention appeared. My Lord Keeper was clear of the ſame Opinion, and de. WE Þ 
creed the 80 J. Bond to be delivered up, and the Reſidue of the Legacy to be paid, I 
Abr. Ca. Eq. 302. 2 Vern. 681. te 
O. by Will deviſed thus: Item, I give and bequeath to my Crand- daughter May . 
Ford, the Plaintiff, the Sum of 40 l. being Part of a Debt due and owing to me for Reu di 
from G. M. ſhe allowing what Charges ſhall be expended in getting in the ſame. Iten, tit 
I give and bequeath unto my Erandſous A. and B. the Reſi and Reſidue of what is du L 
and owing to me from the ſaid G. M. which is about 40 l. more, to be equally divided le. 
tween them, they allowing Charges as aforeſaid ; after the Teſtator received the whole to 
Debt owing for Rent from G. M. For the Plaintiff it was inſiſted, that there was 1 If 
Difference between a ſpecifick and a pecuniary Legacy; that tho? the diſpoſing of N 
ſpecifick Legacy might be an Ademption of it, yet this being a pecuniary Legacy, ber 
the paying the Money to the Teſtator would be no Loſs of it. On the other Side wa 371 
inſiſted on the Difference between a voluntary and compulſory Payment, that tho & 
the firſt was no Ademption, yet the ſecond was, and that the Teſtator obliged 6. A pai 
to pay in the Money. But Lord Chancellor was of Opinion, that there was no te 
Foundation for the Difference taken in the Books between a voluntary and compulſory fore 
Payment, for the latter might be with an Intent to ſecure the Legacy on all Event, two 
and decreed the Plaintiff the 40 J. Legacy. Abr. Ca. Bg. 302. — 
1 
| 1 | have 
(N) Where a Legacy is leſt or not by Death of the Legaree. Der 
T* a Legatee dies before the Teſtator, the Legacy is loſt; but if the Teſtator dies — 
and there is a Time limited for Payment of the Legacy, and the Legatee dies be the) 
fore that Day, bis Executor ſhall have the Legacy; for the Legatee had a preſent of 7 


Intereſt, tho* the Time of the Payment was in futuro; otherwiſe if a Legacy is be. 
queathed to one at ſuch a Time, and he dies before that Time, for then the Leg? 
is loſt. 10 Co. 51. 2 Vent. 342, 366. 

E. H. by her Will made a Bequeſt in theſe Words: I give unto my loving Kinſi 
R. H. the Sum of 3 oo l. one hundred Pounds Part whereof he doth owe me, which J do int 
to give to my Couſin 8. H. bis youngeſt Daugbter; but my Will and Defire is, that le © 
give the ſaid 3ool. to bis Daughter S. H. at the Time of bis Death, or ſooner, if eber 
be Occaſion, for her better Advancement aud Preferment : The Teſtatrix at the maKi's 
of her Will was in England, and it ſo fell out that R. H. died in Ireland eight Di 


before the Death of the Teſtarrix ; and afterwards & H. died at the Age of fit 
I ani 
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and unmartied, and the Plaintiff was her Adminiſtrator. And it was detreed at the 
Rolls, and affirmed by my Lord Chancellor, that the Words J deſire, or I will, 
amount unto an expreſs Deviſe, and that the one hundred Pounds Bond to the Te- 
ſtatrix ſhould be aſſigned to the Plaintiffs, and the 2004. paid him, with Intereſt from 
the exhibiting of the Bill; altho' it was inſiſted upon that a Benefit was deſigned 
R. H. and that he was not a bare Truſtee, for he was ro have the Intereſt of the 
300 J. for his Life, unleſs his Daughter had Occaſion for it before his Death, which 
ſhe had not. 2 Vern. 466, 467, 468. 

But where A. deviſes to his Siſter 350 l. upon Condition that ſhe at or before her 
Death ſhould give to her Children 2004. thereof, and the Siſter died in the L ife-time 
of the Teſtator; it was held that the whole 3507. was lapſed ; for it being a Deviſe 
of Money, the abſolute Property veſted in the firſt Legatee. 2 Vern. 116. 

D. the Teſtatrix by Will, reciting, that E. owed him 400 J. gave and bequeathed 
that 400 J to him, provided he out of the 4007. paid ſeveral Sums in the Will mens 
toned to his Wife and Children, and the Reſt and Reſidue he freely and abſolutely 
gave to E. and willed and required the Exccutor to deliver up the Security imme- 
diately upon his Death, and not to claim or meddle with the Debt, or any Part 
thereof; but to give ſuch Releaſe or Diſcharge as E. his Executors or Adminiſtra- 
tors, ſhould require or think fit; E. died in the Life-time of the Teſtatrix; and it was 
© held, that the Money directed to be paid the Wife and Children was well deviſed; 
© but as to the Reſidue deviſed to the Debtor himſelf, that it was a lapſed Legacy, he 
dying in the Life-time of the Teſtator; altho' it was admitted, that if the Teſtator 
© had ſaid, I forgive ſuch a Debt; or, that my Executor ſhall not demand it, or ſhall re- 
© aſe it, that would have been a good Diſcharge of the Debt, tho' the Debtor died in 
the Life-time of the Teſtatrix. 2 Vern. 521. 
I A. deviſes 1500 l. a-piece to the four Children of 7. S. by Name, to the Sons to 
de paid at their Ages of twenty-one Years, and to the Daughters at eighteen or 
Days of Marriage; and in Caſe one or more of the aforeſaid Children ſhall happen 
to die before his, her or their reſpective Legacy or Legacies ſhall become due, then 
© ſuch Legacy or Legacies ſhall go to the Survivors of them; and in Caſe three ſhould 

die, then the Survivor to take the Whole; if one of the Children dies in the Life- 
time of the Teſtator, the Survivors ſhall take that Share, and it ſhall not be a lapſed 

Legacy. 2 Vern. 20), 211. ; | 

So where a Legacy of 50 l was given to A. at twenty-one, or Marriage, and 501. 
to B. at twenty-one, or Marriage; and in the Cloſe of the Will the Teſtator added, 
| If any Legatee dies before his Legacy is payable, the ſame ſhall go to the Brothers and 
iter of ſuch Legatee; A. dying in the Life-time of the Teſtator, it was adjudged no 
| lapſed Legacy, but that it ſhould go to the Brothers and Siſters. 1 Fern. 425. 2 Vern. 
378, 653, 744 2 Chan. Rep. 187. | 

80 where a Man deviſed to A. and B. the two Daughters of his Brother G. to be 
paid within a Year after the Death of his Wife, viz. 50. to A. and 50 l. to B. if 
they ſhall both be alive at the Time of Payment, but if either of them ſhall die be- 
ſore, then the ſaid 100 J. to the Survivor of the ſaid two Daughters; one of the ſaid 

two Daughters died in the Life-time of the Teſtator; and the only Queſtion was, 
| whether the ſurviving Daughter ſhould have the whole 1007. or only 501. And Rau- 
linſon and Hutchins, Lords Commiſſioners, were clearly of Opinion, that ſhe ſhould 
have the whole 100 J. They ſaid, that by the firſt Clauſe of the Will it is a joint 
Deviſe to them of the 100 / in which Caſe, if the Will had gone no further, if one 
had died; it would have ſurvived to the other; then the videlicet that comes after is 


* only a Severance of it, in Caſe they ſhould both live to the Time of Payment, which 
1 they did not; and then the laſt Clauſe of the Will, in Caſe either died before the Time 
x ” of Payment, is a new ſubſtantive Deviſe of the whole 1007. to the Survivor, and de- 
| 


creed accordingly. Abr. Ca. Eg. 298. 

A. deviſed an Eſtate to his Wife for her Life, and after to the Plaintiff his Niece, 
and her Heirs, upon Condition and to the Intent that ſhe ſhall pay 400 J. to ſuch Per- 
ſon as his Wife, by her Will in Writing, or any other Writing, ſhould direct and ap- 
point, and dies; the Wife after married a ſecond Husband, and then makes a Will 
n Writing, and thereby reciting the Power given her by her former Husband's Will, 
points the 400 J. to be paid to her Husband, his Executors or Adminiſtrators ; and 
that when he ſhall have fully received the 400 J. he ſhall pay 100 J. out of it to B. 
JJ. to C. and 50 l. to D. and makes her Husband her Executor, and then goes on 
and ſays, that ſhe has publiſhed this her laſt Will and Teſtament in the 8 of 
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three Witneſſes; and the Husband ſubſcribed that he does approve of that Will. 
afterwards the' Husband died before her, and makes her Executrix of his Will and 
Reſiduary Legatee; then B. and C die both Inteſtate, and afterwards the Wife dies, 
and the Defendants take out Adminiſtration to her, with the Will annexed, and alfo 
Adminiſtration to B. and C. And the Queſtion was, whether this Appointment bein 

made by Will, and the Appointee dying before the Appointor, this ſhould be in the 
Nature of a Legacy, and ſo the Appointment void, the Teſtatrix ſurviving the 
Nominee; and my Lord Keeper held, thar if it was a Thing purely Teſtamentary, it 
would be plainly a lapſed Legacy; but that in this Caſe the 400 f. was not in its own 
Nature Teſtamentary, but they take as Nominees, and it is but the Execution of x 
Truſt ; and decreed the Money to be paid. Abr. Ca. Eg. 296, 297. 

If Money is bequeathed to one at his Age of twenty-one Years, or Day of Mar. 
riage, to be paid to him with Intereſt, and he dies before either of theſe Days, yet 
the Money ſhall go to his Executor. 2 Vent. 342. 

But if Money be bequeathed to one at his Age of twenty-one Years, and he dies 
before that Age, the Money is loſt. 2 Salk. 415. Chan. Ca. 155. 

The Rule and Diſtinction in theſe Caſcs is agreeable to the Civil Law, which is, 
that if a Legacy be deviſed to one generally, to be paid or payable at the Age of 
twenty-one, or any other Age, and the Legatee dies before that Age, yet this is ſuch 
an Intereſt veſted in the Legatee, that his Executor or Adminiſtrator may ſue for 
and recover it, for it is Debitum in preeſenti, tho' Solvendum in ſuturo, the Time being 
annexed to the Payment, and not to the Legacy itſelf; ſo if the Legacy is made to 
carry Intereſt, tho* the Words, to be paid, or payable, are omitted, it ſhall be an In. 
tereſt veſted. But if a Legacy le deviſed to one at twenty-one, or when he ſhall 
attain the Age of twenty-one, and the Legatee dies before that Age, the Legacy i; 
lapſed. Dy. 59. 1 Leon. 177. Off. of Ex. 347. Swinb. 311, 312. 

But in the Caſe of Tates and Phettipiace, Hil. Term 1100. 2 Vern. 416. Lord 
Keeper Wright was of Opinion, that there was no Foundation for this Diſtinction, 
and that the Teſtator's Intention was equal in both Caſes; but that was in a Caſe 
wherein the Legacy was to ariſe out of the Real Eſtate, which ſhall not go to 
the Repreſentative of the Legatee, but ſhall ſink in the Inheritance for the Benefit of 
the Heir, as much as if it were a Portion provided by a Marriage-Settlement. 
2 Vern. 92, 61), 508. | 

But when it was to be paid out of the Perſonal Eſtate, the above Diſt inction had 
been allowed of as well before as by all the ſubſequent Chancellors ; and my Lord 
Cowper ſaid, that tho' it was at firſt introduced upon very ſlender Reaſons, and pro- 
bably upon no other, but from a conſtant Willingneſs in the Civil Law to ſtretch in 
Favour of a particular Legatee againſt the Reſiduary Legatee, who went away with 
the whole Surplus of the Perſonal Eſtate; yer as Chancery has now a concurrent 
Juriſdiction with the Spiritual Court in Matters of this Nature, he thought it highly 
reaſonable that there ſhould be a Conformity in their Reſolutions, that the Subject 
might have the ſame Meaſure of Juſtice in which Court ſoever he ſued. Abr. Cl, 
Eg. 295. 

* Portion was deviſed to a Child, with Intereſt, but not to be paid, or payable, 
until rhe Child attains twenty-one Years, or was married; the Child died under 
twenty-one Years, and unmarried; the Portion was decreed to the Adminiſtrator of 
the Infant. 1 Vern. 462. | 
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A Legacy of 50 J. deviſed to F.S. when of the Age of ſixteen Years, and Intereſt 
in the mean Time to be paid quarterly ; J. F. died before ſixteen, yet adjudged it vas 0 
a Legacy veſted, becauſe it carries Intereſt, 2 Vern. 673. a 

Bur if A. deviſes in theſe Words, viz. J give 1001, a-piece to the two Children 7 of 
J. S. at the End of ten Tears after my Deceaſe, and the Children die within the ten | 
Years, this is a lapſed Legacy, and is ſo in all Caſes where the Time is annexed to 6 
the Legacy itſelf, and not to the Payment of it. Tho' it was objected, that th * 
differed from the Caſe, where a Man deviſes 100 J. to J. &. at his Age of twenty one; * 
becauſe it is a Contingency whether he will attain to that Age, but the Expiration o of 
the ten Years is inevitable. 2 Salk. 415. 7 

So where one being poſſeſſed of a very conſiderable Perſonal Eſtate, Part in 70114 5 
and Part in England, and being himſelf reſiding in Jamaica, made his Will, and there fo 
ſeveral Executors, ſome for his Eſtate in amaica, and others reſiding in Eng/and, i Be 
his Eſtate here, and amongſt other Things deviſed in theſe Words, viz. I gie aul r. 


bequeath to J. S. now under the Cuſtody of R. D. the Sum of 2000 l. at the Age of twenty 
| co 
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Ch.z. 98,9. Judgment and Execution. Cuſtom. 

one Tears, to be paid by my Execntors in England ; and deviſed all the Reſt and Re- 
fidue of his Eſtate to the Plaintiff, and died; J. $. having attained his Age of 
eighteen, made his Will, and thereby deviſed this Legacy, and all his Eſtate to the 
Defendant ; and my Lord Chancellor held this a lapſed Legacy, and that it was a 
vain Endeavour in the Defendant's Council to conſtrue it a preſent Legacy, and 
therefore veſted by the Word now, becauſe it was a plain Deſcription of the Condition 
of the Legatee, viz, Now under the Cuſtody of, &c. for otherwiſe they muſt ſtop at 
nom, which would be playing with the Words; and tho' the Word paid was made uſe 
of, yet it was plainly intended a Deſignation of the Perſons by whom the Legacy was 
to be paid, viz. by his Executors in England, which was proper, he having two Sets 
of them. Abr. Ca. Eq. 295, 296. 


If a Debt or ſuch like Thing in Adlion be given by way of Legacy, and the Legatee Of ſuing for 


not made Executor as to that Debt, Sc. (which would have been the beſt way) he Legacies, 


muſt then have a Letter of Attorney to ſue in the Executor's Name. 
But if an Afſ-nt is neceſſary, and the Executor will not aſſent to pay a Legacy, he 
may be compelled to pay it in a Court of Equity, or in the Court Chriſtian. 


Of Acquiring Goods, &c. by Judgment and Execution. 


Cquiſition of Property by Act in Law, may be by Judgment and Execution 
A thereupon, which in the Caſe of the King extends as well to Things in Aion 
that have a Certainty in them, as Debts, as to Things in Poſſeſſion : But in the Caſe of 
2 common Perſon, only to Things in Poſſeſſion ; which Execution may be a Heri Facias 
or an Elegit. Hale's Anal. F. 27. 

By Stat. 29 Car. 2. c. 3. The Day of Signing any Judgments in his Majeſty's Courts 
at Weſtminſter, muſt be ſet down in the Margin of the Roll whereon the ſaid Judg- 
ment is entred: And no Writ of Heri Facias or other Execution ſhall bind the Pro- 
perty of the Goods againſt whom ſuch Writ of Execution is ſued out, but from the 
Time that ſuch Writ ſhall be delivered to the Sheriff, Under-Sheriff or Coroners, to 
be executed: And for the better Manifeſtation of the ſaid Time, the Sheriff, Under- 
Sheriff and Coroners, their Deputies and Agents, ſhall upon the Receipt of ſuch 
Writ (without Fee for doing the ſame) endorſe upon the Back thereof the Day of 


I the Month or Year whereon he or they received the ſame. 


SECT. 1X 
Of Acquiring Things Perſonal by Cuſtom. 


HINGS Perſonal may be acquired by Cuſtom ; as Heriots, Mortuaries, Heir- 
Looms, Sc. The Acquiſition whereof is by Act in Law. 


A Heriot ( Heregate, from Herus Lord, and Gate beſt) is a Render made at the Herict, 


Death of the Tenant to the Lord of the beſt Beaſt, as a Horſe, Ec. or in ſome Manors 


the beſt Goods, as a Piece of Plate, Sc. found in the Poſſeſſion of the Tenant De- 
ceaſed, or ſome other. Kitch. 133. 


There is Heriot. Service and Heriot-Cuſtom: Heriot-Service is payable on the Death Heriot Ser 


of Tenant in Fee-ſimple, and Heriot-Cuſtom upon the Death of Tenant for Life. 


W. hen a Tenant holds by Service to pay a Heriot at the Time of his Death, which Heriot-Cu- 
Service is expreſſed and eſpecially reſerved in the Deed of Feoffment, this is Heriot- * 


Service. 


And where Heriots have been cuſtomarily paid Time out of Mind after the Death 
of Tenant for Liſe, this is Heriot-Cuſtom. Co. Lit. 185. 

For Heriot. Service, the Lord may diſtrain or ſeiſe: The Diſtreſs may be of any 
Beaſt on the Land, but Seiſure may be of any Beaſt belonging to the Tenant. But 
for Heriot. Cuſtom, he muſt ſeiſe, and not diſtrain. Here the Lord may ſeiſe the beſt 
Beaſt, Sc. tho' it is in ſome Place out of the Manor, or in the Highway, that being 
no Diſtreſs; for it is his own proper Goods by the Tenant's Death, and therefore 
be may ſeiſe it where he finds it. 4 
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Fozfeitures and Loſſes in Civil Caſes. Part ; 


Mortuary. 


Heir-Looms. 


Foreign At- 
tachment. 


Bills of Ex- 
change. 


Treaſure- 


Trove, what. 


*—— 


A Mortuary is a Gift by a Man at his Death to his Pariſh Church, in Recompence 
of Perſonal Tithes omitted to be paid in his Life-time: Or it is that Beaſt or other 
Cattle moveable, which after the Owner's Death, by the Cuſtom of ſome Place, iz 
due to the Parſon, Vicar or Prieſt of the Pariſh, in Lieu of Tithes or Offering; 
forgot, or not well and truly paid by the Deceaſed. Terms de la Ley 449. 

They are due by Cuſtom only, and are now ſettled to be paid in Money. By 
Stat. 21 H. 8. c. 6. Where Mortuaries are due by Cuſtom, he who dies poſſeſſed of 
moveable Goods to the Value of 40 J. and upwards, (his Debts being firſt paid) pays 
10 5. he who dies p»oſſeſſed of Goods to the Value of 30. and under 400. pays 
6s. 84. to the Value of 6J. 134. 44. and under 30 . pays 33. 4 4. Goods under 
6 J. 135. yield no Mortuary. No Mortuary is to be paid by any Feme Covert, 
Child, Perſon not keeping Houſe, Way-faring Man, one not reſiding in the Place 
where he happens to die; for his Mortuary ſhall be paid in the Place where he ſhall 
find his moſt Abode. 

But by Stat. 12 Ann. Sefſ. 2. c. 6. Mortuaries in the Dioceſe of Bangor, Landaf, 
St. Davids and St. Aſaph, are taken away, and Recompence made to the Bilhops by 
adding Rectories Sine Cura. | 
1 By Cuſtom the Heir ſhall have Goods and Chattels called Heir-Looms, and not the 

xecutor. 

Heir-Looms are ſuch Goods and Chattels as by Cuſtom have been deſcended to the 
Heir along with the Freehold, and are not deviſable by Teſtament ; for the Lay 
preſers Cuſtom before a Deviſe. O. Lit. 18, 28. | 

Foreign Attachment, is an Attachment of the Goods of Foreigners, found in ſome 
Liberty or City, to ſatisfy their Creditors within ſuch Liberty or City. Carth. Rep. 66, 

And by the Cuſtom of ſome Places, as London, Sc. a Man may attach Money or 
Goods in the Hands of a Stranger, bur not where the Matter is before any of the 


Courts at Weſtminſler. Cro. Eliz. 691. 
Bills of Exchange are aſſignable by Cuſtom, Hale's Anal. F. 2. but promiſſory 


Notes by Statute. | ' 


ENCT I. 


Of Acquiring the Property in Perſonal Eſtates by Means of Forfeitures and 
| Loſſes in Civil Caſes. 


(A) By Sale in a Market-overt and Bankruptcy. 


Y Sale in a Market-overt the Property in Goods that are ſtolen is ſometimes 
B deveſted and altered, of which ſee p. 108. ; 
And the Property in Goods may alſo be altered by Bankruptcy, of which ſee p.101. 


(B) Py the King's Prerigative, or by his Grant, or by Preſcription. 
| Firſt, Of Treaſure-Trove. 


Reaſure-Trove, (Treaſure found) is Treaſure found hid in the Earth, not lying 
upon the Earth nor hid in the Sea, which for want of a true Owner belongs to 


the King or to the Lord of the Liberty by ſpecial Grant or Preſcription ; but it the 


Owner can be found he ſhall have it. | | 
The Civil Law gives it to the Finder, but the Law of England gives it to the King 


by his Prerogative, or to ſome other claiming under him. Bra. lib. 3. 3 Iuſt. 13% 


Kitch. 8o. | | 
Nothing is ſaid to be 'Treaſure-Trove but Gold and Silver; and it is every Sub- 


je&'s Part as ſoon as he has found any Treaſure in the Earth to acquaint the Coronet 
of the County, Sc. therewith. The Concealing it is puniſhable with Fine and Im. 


priſonment. Britton, c. 17. S. P. C. 25. 
Secondly, Of Waifs. 


The Acquiſition of Property in Goods may be by Means of a Thing forfeited b) 
waving it. | 1 
I 
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A Waif is a Thing which is ſtolen, and left behind or waved by the Thief in his Waif, What. 
| Flight, upon being purſued, for fear he ſhould be apprehended. - 
* Upon which Account it is forfeited to the King, or to the Lord of the Manor, To whom for- 
where he has a Right to it by Cuſtom or Charter. : feited. 
But if the Felon be indicted, adjudged or found Guilty, or out!awed, at the Suit of Reſtitution in 
the Owner of the Thing waved, he ſhall have Reſtitution of the ſame. Bac. L. — Caſes 
As 158. e. 
* po makes a Forfeiture of Goods waved, as a Puniſhment to the Owner of why the For. 
the Goods for not bringing the Felon to Juſtice : But if the 'Thief had not the Goods feiture is, 
in his Poſſeſſion when he fled, there is no Forfeiture. And if he ſteals the Goods and 
hides them, and afterwards flies, they are not forfeited ; ſo where he leaves ſtolen 
Goods any where with an Intent to fetch them at another Time, they are not waved ; 
and in theſe Caſes the Owner may take his Goods where he finds them, without freſh 
Suit, Sc. Cro. El. 694. 5 Co. 109. Moor 785. | 
If a Felon in Purſuit waves the Goods, or having them in his Cuſtody, and Who may 
thinking that Purſuit was made, for his own Erſe and more ſpeedy Flight, flies away ſeiſe Waits, 
and leaves the Goods behind him ; then the King's Officer or the Bailiff of the Lord 
of the Manor, within whoſe Juriſdiction they are left, who has the Franchiſe of 
Waif, may ſeiſe the Goods to the King or Lord's Uſe, and keep them ; except the 
Owner makes freſh Purſuit after the Felon, and ſues an Appeal of Robbery within a 
Year and Day, or gives Evidence againſt him, whereby he is attainted, c. in which 
Caſe the Owner ſhall have Reſtitution of his Goods ſo ſtolen and waved. Stat. 
21 H. 8. c. 11. 5 Co. tog. Vide as to Fugitives Goods, p. 176. 
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Thirdly, Of Strays. 


Property in live Cattle may be got by their ſtraying, which Acquiſition is by Act 
in Law, and by the King's t rerogative, or by his Grant or Preſcription. 

An Eftray (Extrahura, from the old Prench Word Eftrayenr) is any Beaſt (which An Eftray, 
is not the King's) that is not wild, or Swans (but no other Fowls) found in any What. 
Ground or Lordſhip, the Owner thereof being unknown. 

ln which Caſe the Party or Lord into whoſe Ground or Manor the Eſtray came Proclamation 
may ſeiſe it, and put a Wythe about its Neck, and then have it cried and proclaimed thereof. 
according to Law in the two next Market-Towns, on two Market-Days, in which 
Proclamation it ſhould be ſhewn whether the Eſtray be Horſe, Sheep, Oc. the Marks, 
and by whom ſeiſed, ſo that the Owner may know where to reſort for his Cattle: 
& After which if it is not claimed by the Owner within a Year and a Day, the Property 
© thereof is in the Lord of the Liberty or Manor, if he has all Strays by Cuſtom or 
& Charter, or elſe it is in the King. Brit c. 17. Gedb. 151. Bac. L. Trac, 158, 159. 
Lord Bacon ſays, it muſt be cried in three Markets adjoining. In N Bendl. 19. pl 25. 
= it is ſaid, in three Markets adjoining on three ſeveral Days. Sed Jure. Finch lays, 
at the Market in two ſeveral Towns next adjoining. And Brit. ut ſupra, ſays two. 
& It the Beaſt ſtrays to another Lordſhip within the Year after it has been an £E/ray, Of ſtraying 1 
the firſt Lord cannot retake it, for until the Year and Day be paſt, and Proclama- agam within 
| tion made as aforeſaid, he has no Property, and therefore the Poſſeſſion of the ſecond de Year. 
Lord is good againſt him. Pinch 117. 
+ If there be no Proclamation made, the Owner may take his Cattle at any Time. Of the Own-) 
But after Seiſure and Proclamation, if the Owner claims it within a Year and a er's claiming 
Day, he may have it again, but he muſt pay the Lord of the Manor for keeping it, and ſeiſing his 
| for till then he may juſtify detaining it. 1 R. Abr. 879. 
| An Owner may ſeite an Efray without telling the Marks or proving the Property, 
| (hich may be done at the Trial if conteſted) and tendring Amends generally is good 
in this Caſe without ſhewing the particular Sum, becauſe the Owner of the Eſtray is 
vo Mrong-doer, and knows not how long it has been in the Lord's Poſſeſſion, &c. 
| * >" it different from Treſpaſs, where a certain Sum muſt be tendred. 
| 2 Salk. 686, 
A Beaſt Eſtray may not be uſed in any Manner within the Year and Day, except Eſtrays, how 


Cale of Neceſſity ; as to milk a Cow, or the like; but not to ride or work a to be uſed. 
Horie, Sc. 1 Roll. Abr. 673, 879. Cro. Fac. 148. 
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Foꝛfeitures and Loſſes in Civil Caſes. Part ! 


Wreck, what. 


What is not 
Wreck, &c. 


Flotſam, Jet- 
ſam and La- 
gan. 


To whom 
Wreck be- 
longs. 


n. 


Fourthly, Of Wreck. 


Property in Goods, c. may be acquired by their being Wreck. This Manner of 
Acquiſition is alſo by Act in Law, and by the King's Prerogative or his Grant, or by 
Preſcription. | 

Wreck, is a Ship which the Sea caſts upon the Coaſt within ſome County, having 
no living Creature, Man, Dog, Cat, &c. on board, whereby the Owner may be 
known ;z or ſuch Goods as after a Shipwreck are fo caſt upon the Coaſt. 2 ft. 165, 
Stat. Weſtm. 1. c. 4. 5 Co. 106. | | 

Nothing is Wreck ſo long as it remains at Sea in the Juriſdiction of the Admiralty, 
2 Inſt. 165. | 

By Stat. H*ſtm. 1. or 3 Ed. 1. c. 4. Where a Man, Deg or Cat eſcape alive out of x 
Ship, whereby the Owner of the Goods may be known, neither the Veſſel nor any 
Thing therein ſhall be adjudged Wreck, but the ſame ſhall be kept a Year and a 
Day by the Sheriff, Coroner or King's Bailiff, &c. and be reſtored to the Owner, if 
he claims within that Time. 

This Statute is but declaratory of the Common Law, and theſe Words Mar, Deg or 
Cat, are only put for Examples ; for beſides theſe rwo Kinds of Beaſts, all other Beaſts, 
Fowls and living Things are underſtood, whereby the Ownerſhip or Property of the 
Goods my be known. 2 Inſt. 167, 168. 

The Year and Day ſhall be accounted from the Seiſure made as Wreck; yet if the 
Goods be Bona perituray the Sheriff may ſell them within the Year, ſo as he diſpoſe 
of them to the beſt Advantage, and accounts for them, Ec. 2 Inſt. 167. 5 Co. 166, 

Altho' the (aid Statute ſpeaks only of Mrect, yet it extends to Flotſam, Fetſam and 
Lagan. 2 Inſt. 167. 

Flotſam, is when a Ship is ſunk or caſt away, and the Goods are floating upon the 
Sea. 5 Co. 106. 

Fetſam, is where any Thing is caſt out of a Ship when in Danger of Wreck, and 
the Ship notwithſtanding periſhes, and the Thing is drove on Shore. Lex Aercat. 
149. 5 Co. 106. | 

Lagan, is when heavy Goods are thrown over- board when in Danger of Shipwreck, 
which fink to the Bottom of the Sea, Lex Mercat. 149. and having a Buoy to them, 
the Owners may know where to find them. 5 C. 106. But theſe are not to be 
deemed Wreck till they are caſt upon the Land by the Sea. 

The King ſhall have Flotſam, Fetſam and Lagan, when the Ship is loſt, and the 
Owners of the Goods are not known, but not otherwiſe. E N. B. 122. | 

But ſo long as Goods are Lagan they belong to the Lord Admiral ; but if they are 
caſt away upon the Land they are then Wreck. 5 Co. 106. 

Yet any Perſon may have Flotſam, Fetſam or Lagan by the King's Grant, as well 
as the Lord Admiral, &c. Lex Mercat. 149. 

Where a Ship is ready to fink, and all the Men therein for the Preſervation of ther 
Lives quit the Ship, and afterwards ſhe periſhes, if any of the Men are ſaved ad 
come to Land, the Goods are not loſt. 2 Juſt. 167. | 

A Ship at Sea being purſued by Enemies, the Men for Safety of their Lives for- 
ſook the Ship, and the Enemies took it, ſpoiled the Tackle and Goods, and turned 
her a Drift, and ſhe was caſt on the Land, where the Men arrived; this was adjudged 
to be no Wreck. 2 Inf. 167. 

See Stat. 12 Ann. Sefſ. 2. c. 18. 4 G. 1. c. 12. G G. 2. c. 15. as to the Salvage 
of Ships. 

Wreck belongs to the King by his Prerogative, or to a Subject by his Grant, ot 
by Preſcription. 2 Inſt. 168. 

If a Man has a Grant of Wreck, and a Stranger takes it away before Seiſure, be 
may bring an Action of Treſpaſs, Oc. and before they are ſeiſed there is no Pro- 
perty gained to make it Felony. 1 Hawk. P. C. 94. 

And if Goods wrecked be ſeiſed by Perſons having no Authority, the Owner may 
have his Action againſt them; or if the Wrong-doers are unknown, he may have 4 
Commiſhon to inquire, Sc. 2 Juſt. 166. 
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Fifthly, Of Deodands. 


Property in Goods, Oc. may be acquired by Means of a Deodand. 
4 
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' A Deodand (Deo Dandum) is a Thing given as it were to God, where a Man Deodand 
comes to a violent Death by Miſchance, cauſed by any moveable Thing inanimate or What. 
animate, without the Fault of himſelf or any other Perſon, in any County in England, 
but not upon the Sea or Salt Water. 

The Original of Deodands is ſaid to come from the Notion of Purgatory ; for when Original of 
a Perſon came to a ſuddey and untimely Death, without having Lime to be ſhrived Decdands. 
by a Prieſt, and to have the Extreme Unction adminiſtred to him, the Thing which 
had been the Occaſion of his Death became Deodand ; that is, was given to the 
Church, to be diſtributed in Charity, and to pray for the Soul of ſuch deceaſed Per- 
ſon out of Purgatory. 1 Lill. Reg. 443. TY 
The Acquiſition of Property by Means of Deodand is by a mixt Act, 7. e. by Opera- — wag of 
tion of the Law concurring with the Act of the Harty, Hale's Anal. 9. 28. but not r 
with the Default of the Party, for that would be Felo de /e. 


of. 
Which Thing and every Thing moving with it is forfeited to the King or Grantee To whom 
of the Crown, if he dies within a Year and a Day after. —— are 
3 que movent ad mortem ſunt Deodanda. Bratt. lib. 3. tract. 2. c. 5. 5 Co. 110. Whas Thing: 
2 InIt. 57. 


p are Deodand-. 
But it has been obſerved, that at this Day if a Man be killed by the Wheel of a 


Cart drawn by Horſes, the Jury find that only Deodand which was the immediate 
Cauſe of his Death, viz. the Wheel. 1 Nel. Abr. 636. But In. If the Wheel, Cart 
and Horſes are not all forfeited. 

If a Man riding over a River is thrown off his Horſe by the Violence of the Water, 
and drowned, his Horſe is not a Deodand, for the Death was cauſed per curſum aqua. 
2 Co. 433. 

Where one within the Age of Diſcretion (i. e. under fourteen Years old) falls from 
a Cart, Horſe, Cc. they are not Deodand ; but if a Horſe ſtrikes and kills ſuch a 
Perſon, it is Deodand. 3 Inſt. 57. 


And if a Perſon is accidentally wounded by a Cart, Horſe, Sc. and dies within a 
Year and a Day after, what did it is Deodand. 


So that if a Horſe ſtrikes a Man, and afterwards the Owner ſells the Horſe, and 
then the Party that was ſtricken dies of the Stroke, the Horſe, notwithſtanding the 
Sale, ſhall be forfeited as Deodand. Plowd. 260. 5 Co. 110. 

If a Man falls out of a Veſſel in freſh Water, the Veſſel is a Deodand ; but not if he 
falls out of a Veſſel in ſalt Water, tho* the Arm of the Sea is in the Body of a 


County; becauſe Perſons at Sea are continually expoſed to ſuch Accidents. Mood's 


Inſt. B. 2. c. 2. p. 212. 
Things fixed to the Freehold cannot be Deodands, as the Wheel of a Mill, a Bell 


| hanging in a Steeple, Oc. unleſs ſevered from the Freehold before the Accident 


happened. 2 Inft. 281. 1 Sid. 204. 


If 4. kills a Man with B.'s Sword, the Sword is a Deodand. Wood. B. 2. c. 2. p. 212. 
The Goods and Chattels of Felo de ſe were Deodands. 1 Lilly 443. 


The Jury who finds or preſents the Death by ſuch Miſadventure, ought alſo to When the 


| find and appraiſe the Deodand ; for the Goods in theſe Caſes are not forfeited till Forfeiture ac 


+ the Matter is found of Record, and therefore cannot be claimed by Preſcription, “, * 
| 5 Co. 110. Co. Lit. 114. a. & b. 2 Iuſt. 281. 


After the Coroner's Inquiſition, the Sheriff is anſwerable fo r the Value where the 
Deodand belongs to the King; and he may levy the ſame on the Town, Sc. where- 


| fore the Inqueſt ought to find the Value of it. 1 Hawk. 67. 


If the Forfeiture is to the King, his Almoner diſpoſes of it by Sale, and diſtributes Piſtribution 


| the Money ariſing thereby to the Poor. And if the Forfeiture be to the Lord of thereof. 
| the Liberty, it ought ſo to be diſtributed. 
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| Of Acquiring the Property in Perſonal Eſtates by Means of Forfeitures and 


ſes in Criminal Caſes. 


F the Owner of Goods and Chattels be outlawed, indicted for Treaſon or Felony, 
7 or either confeſs it, or be found Guilty of it, or refuſe to be tried by Peers or 
"yz or be attainted by Judgment, or fly for Felony ; altho' he be not Guilty, or 


: _ ſuffer 
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Deeds in general. Part J. 


Deed, what. 


Charter, what. 


Muniment, 
what 


The Eſſence 
of a Deed. 


| Things inci- 


dent to a 
Deed. 


8. Writing. 


— 


ſuffer the Exigent to go out againſt him; altho* he be not outlawed, or if he gocz 
over the Seas without Licence, all the Goods he had at the Judgment he forfeits 1g 
the Crown, except ſome Lord by Charter can claim them: For in theſe Caſes Pre. 
ſcription will not ſerve, except it be ſo ancient that it has been allowed before the 
Juſtices in Eyre in their Circuits, or in the King's Bench in ancient Time. Bax, I. 
Tratts 159. | 

Fugitives Goods. 'Tho' Waif is generally ſpoken of Goods ſtolen, yet if a Man be 
purſued with Hue and Cry as a Felon, and he flies and leaves his own Goods, theſe 
will be forfeited as Goods ſtolen ; but not till it be found before the Coroner, or 
otherwiſe of Record, that he fled for the Felony. 2 Hawk. 450. 5 Co. 109. 

For more of theſe Kinds of Forfeitures, vide ante p. 119. 


—__ 
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CGHA EF. IV. 


Of Deeds in general, and the Things incident 
thereto. 


SECT. I. 
Il hat a Deed or Charter is, and the Things incident thereto. 


A Deed (Fr. Fait, or Lat. Factum) is a Writing or Inſtrument ſealed and de. 
livered to prove the Agreement of the Parties to what is contained therein. C. 
Lit. 35. b. 171. b. 

And a Charter (Lat. Charta, Fr. Chartres, i. e. Iuſtrumenta) is a written Evidence 
of Things done between Man and Man. And Charters may be of the King, or of 
private Perſons ; Charters of the King are thoſe whereby the King paſſes any Grant to 
any Perſon or Body Politick ; as a Charter of Exemption of Privilege, c. Charter 
of Pardon whereby a Man is forgiven a Felony, or other Offence committed againſt 
the King's Crown and Dignity ; and of theſe there are ſeveral Sorts, viz. Charta par- 
donationis Utlagariæ, Charta pardonationis ſe defendendo, Ec. and others mentioned in 
Regiſter 4 Writs. Charter of the Foreſt, wherein the Laws of the Foreſt are com- 
priſed, Egc. 

But 8 of private Perſons are Deeds and Inſtruments for the Conveyance of 
Lands, Ec. 

Charters are ſometimes called Muniments, a muniendo, quia muniunt & defendun 
Hereditatem. 

There is a Difference between Cartam and Factum, for Carta is intended a Charter 
which touches Inheritance, and ſo is not Factum unleſs it has ſome other Addition, 
Co. Lit. 9. a. b. as Livery and Seiſin, c. 

There are three Things of the Eſſence and Subſtance of a Deed, viz. (1) Writing 
in Paper or Parchment, (2) Sealing, and (3) Delivery. 2 Co. 5. 

And to a Deed there are ten Things neceſſarily incident: (1) Writing. (2) In 
Parchment (Vellum) or Paper. (3) A Perſon able to contract. (4) By a ſufficient 
Name. (5) A Perſon able to be contracted with. (6) By a ſufficient Name. (7) 4 
Thing to be contracted for. (8) Apt Words required by Law. (g) Sealing. Are 
(10) Delivery. Co. Lit. 35. b. | | 


SETS. 36 
In what Hand or Language a Deed muſt be written. 


A to the Writing of a Deed: (1) All the Matter and Form thereof muſt be written 
before the Sealing and Delivery of it; for if a Man ſeals and delivers an empty 


Piece of Parchment or Paper, altho' he therewithal gives Commandment that 4" 
> 2 | Obligation 


F 
abſo 


OI "ll r 
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obligation or other Matter ſhall be written in it, which is done accordingly, yet this 
will not make it a good Deed. Co. Lit. 171. Perk. F. 118, 119. 
The Writing muſt be finiſhed before it be ſealed and delivered, or at leaſt before ir 


7 be delivered ; for nothing may be added to it afterwards, nor may any Alteration be 


made in it; and therefore if a Deed of Obligation be ſealed and delivered, with a 


Blank left for the Sum, which the Obligee does after Sealing and Delivery fill up, 
© this will make the Deed void. Moor 28. 


And if a Deed be made as an Obligation ſingle, and after upon the Back of it, be- 


EZ fore the Sealing and Delivery, is written the Intent of the Bond is to pay 107. for 
uch Coſts ; this if it was perfect might be a good Condition, if there were Words of 


Concluſion ; but if it be written after the Delivery of the Deed, it cannot be good. 
Hetley 136, 137. 1 
A Deed may be written in any Hand, as in Text, Court or Roman Hand, or 


; in any Language, as in Latin or French, and is as good as a Deed written in Engliſh 
and in a Secretary Hand. 2 Co. 3. i 


And it is not neceſſary that the Latin or Engliſh whereby it is made be true and 


| . congruous, for falſe and incongruous Latin or Engliſh ſeldom hurts a Deed, for the 
Rules of Law are, Falſa Ort bagraphia non vitiat Chartam ; falſa Grammatica non vitiat 


© conceſſionem. Co. Lit. 6, 5, 121, 10, 133. And yet falſe Latin if it be very bad, may 
© make a Deed void. ev. 193. 


And altho* the Writing be bad, and beſides the Lines, or the Lines be written 


3 crooked, yet this will not hurt the Deed. 


And if there be any Alteration, Raſure or Interlining made in any Part of the 


N Deed before the Delivery of it, this will not hurt the Deed. 


But in ſuch Caſes it is Policy to make a Memorandum of it upon the Back of the 


© Deed, and to give the Witneſſes Notice of it, (this is now uſually done in the At- 
teſtation of the Deed thus: Sealed and Delivered, the Words - being firſt interlined, &c. 
For otherwiſe if it be in any Place material, as in the Name of the Grantor, Grantee 
in the limiting of the Eſtate, or the like, and it cannot be proved to be done before 
© the Sealing and Delivery of it, eſpecially if it be in a Deed Poll, it is greatly ſuſpi- 
cious. Co. Lit. 37, 225. Perk. F. 155, 125, 126, 12), 128. 


S Ber. iu 
On what a Deed muſt be written. 


| A Deed muſt be written in Paper, Parchment or Vellum, as being the leaſt ſub- 


ject to Alteration ; for if Writing be on a Piece of Wood, Linen, the Bark of a 


| Tree, a Stone, or the like, and be ſealed and delivered, it is no good Deed. Co. Lit. 
229. 2. F. N. B. 222. 


It may be written either in a Piece of looſe Paper or Parchment, or in a Paper or 


| Parchment ſewed in a Book. Bro. Oblig. 67. Co. Lit. 137, 229. But the Paper or 
| Parchment muſt in moſt Caſes be ſtamped. 


And altho' a Deed be never ſo well written as to the Hand and Language, and on 
Parchment or Paper, and duly read, ſealed and delivered, yet it muſt be formally 
and orderly written, as to the Matter and Manner of it, according to Law, that is, 
there muſt be ſufficient Words to ſet forth the Agreement, and to bind the Parties to 


| perform it; for a Deed may be void, and loſe its Force in all or Part, for Repug- 


nancy, Incertainty, Miſtake, Deficiency and Error. Of which formal and orderly 


| Parts ſee the next Chapter. 


Ser. IV. 


Ido is able to contract, or to give, graut, &c. 


A Fother Thing incidentally neceſſary to the making a good Deed is, that the 
Party contracting is capable of giving, granting, Ec. 
For ſome Perſons are diſabled by Common I.aw and ſome by Statute ; ſome are 
ablolute, and ſome are Secundum quid only ; as in Caſe of Infants, Feme Coverts, 
2 


2 Ideots, 
| 


2. On Parch« 
ment, Vellum 
or Paper, 


3. Who may 
contract, &c. 


Diſabilities 
by Common 
and Statute 
Law. 


— 


Deeds in general. Part J. 


Bodies Na- 
tural or Po- 
litick. 
General 
Rules. 


Who are in- 
capable to 
make a Deed. 


And who ca- 


pable. 


Tenant in 
Fee-ſimple. 


In Tail. 


Eccleſiaſticks. 


Tenant for 
Life or Years. 


Who may 
make Eſtates 
for Lives or 
Years, 


— 


Ideots, Perſons Non compos mentis, Aliens, Tenants in Tail, Eccleſiaſtical Perſo 
and others, ſome of which may not make any Deeds or Eſtates by them at all ; other; 
but ſo and ſo limited and qualified. Stat. 32 H. 8. c. 28. 

Generally any Natural, Politick or Corporate Body may make a Deed, 

All who may take by Deed may give and grant by Deed. 

Generally all that are diſabled to take by Deed, are diſabled to give and grant by 
Deed ; and ſome others alſo. 

Some Perſons are diſabled to give or grant by Deed, and not enabled to take by 
Deed: And ſome are enabled to take that are not enabled to give or grant by Deed, 

Some may by Deed give or grant ſome, and not other Things, and ſome may not 
give or grant any Thing at all. 

Some may not make a Deed good of themſelves, but by joining with others. 

And ſome are diſabled to make a Decd good, altho' they be joined with others 
in it. 

Some may wake a Deed that will be good to ſome Perſons and not to others. 

Some may make a Deed that will be uw at one and not at another Time. 

And ſome may make a Deed that will be good in one way, but not in another, 

Diſabilities to make Deeds, Ec. are chiefly amongſt Perſons De non ſane memeric, . 
Infants, Aliens, Women who have Husbands, Men who have Wives, Women that 
have had Husbands, and Land ſettled by their Husbands upon them, Perſons bora 
Deaf and Dumb, Perſons Attaint of Treaſon or Felony, or in a Premunire, Clerk 
convict, Leper, Baſtard, Tenant in Tail, Eccleſiaſtical Perſons, as Biſhops, Parſons, 
and the like, Jointenants, Tenants in Common, Coparceners, Diſſeiſors, Diſſeiſces, Gs. 

And this in ſome of them is in Part and Temporal only, but in others of them it 
is abſolute, univerſal and perpetual, , | 

But for all other Perſons Male or Female, and for all other Bodies Natural or 
Politick, either as Sole Corporations or Aggregate, and for all Perſons Eccleſiaſtical 
and Temporal, they are capable to be Grantors or Grantees, or to give and take 
by Deed. _ 
780 that if any ſuch Perſon be ſeiſed of an Eſtate in Fee- ſimple in his own Right, he 
may by Deed in Writing in paris, or without Writing, by Parol, make what Gift, 


Grant or Exchange upon it, as he pleaſes. ce 
But he who has but an Eſtate-tail in Land can only make a Leaſe of it for his own af 
Life by Deed, or ſuch a Leaſe as is within the Stat. 32 H. 8. C 
Eccleſiaſtical Perſons cannot make a Leaſe of their Eccleſiaſtical Lands for longer th 
than their own Lives, or ſuch a Leaſe as is warrantable by the Statute of 13 Elia P; 
c. 10. (3 1 Fac. 1. c. 3. and others. = 
And he who has only an Eſtate. for his own or another's Life, or a Leaſe for lex 
Years of Land, may give, grant or charge it at his Pleaſure for ſo long as his Eſtate WR 
laſts; and it will be good to all Purpoſes and againſt all Perſons for that Time. 2 
And a Man who has an Eſtate in Land to him and his Wife and his Heirs, may WE chi 
make what Eſtate he will of it, and this will be good againſt all but his Wife, and WW ©! 
that for her Life only. . 12. Co. Lit. 42. Perk. F. 182. #4 
As to the Diſability of Perſons Secundum quid, or to ſuch a Purpoſe only, obſerve in 
that there are three Sorts of Perſons that formerly could not make Eſtates for Lives, to 
Oc. but now may by Stat. 32 H. 8. | | 
Firſt, Any Perſons Husbands and Wives ſeiſed of any Eſtate of Inheritance in Fee. — 
ſimple, or Fee-tail, in the Right of their Wives, or jointly with their Wives before id 
or after the Coverture. | | 2 
Secondly, Any Perſon ſeiſed of an Eſtate-tail in his own Right. | a 
Thirdly, Any Perſon ſeiſed of an Eſtate in Pee-ſimple in the Right of his Church. p 917 
The Husband and Wife may by Deed make ſuch an Eſtate of the Land of his WF * 
Wife, or Charge thereupon, as to bind the Wife and the Husband, her and their ma 
Heirs, by Stat. 32 H. 8. | 2 
The Tenant in Tail may make ſuch an Eſtate, or Charge by Deed, as to bind . . 
himſelf and his Iſſues in Tail, but not the Reverſion or Remainder; by ſame Hat. | . 
And an Eccleſiaſtical Perſon, as the Biſhop, Oc. without the Dean and Chapter, 5 " 
and the Reſt of that Sort, may make ſuch an Eſtate or Charge by Deed of ſuch ra 
Land to bind his Succeſſors, by Stat. 1 Eliz. c. 13. 13 Eliz. E 1 Fac. | 10 
But to make all ſuch Leaſes good, there are divers Things neceſſary to be obſerved. | By 
Co. Lit. 44. a, Of which ſee Title Leaſes. able 
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The King for the Greatneſs of his Perſon, and Preſervation of his Eſtate, is diſ- Who may 
abled by Law to grant by Deed in pais, but he is to give by Matter of Record, 54 
which is of a higher Nature than a Deed. Hitz. Fait and Feoffment 21. e King. 

The Queen has a Privilege above other Women, that ſhe may make a Gift or queen. 
Grant of her own Lands or Goods without the King. 

If a Deed be made by Husband and Wife together, this generally will not bind and Grants, &c. 
conclude the Wife as a Fine will do. But a Deed referring to a Fine or Recovery, by both Huſ- 
4s to lead the Uſes thereof, and the like, may be good by the Husband and Wife, dada Wie 
Co. Lit. 3. Perk. F. 8, 20, 41, 135, 186, 86, 194. Telv. 1. Fenk. Cent. 4. Caſe 20. . 

A Husband and Wife together may paſs what Fine or Recovery they pleaſe of 
EZ the Wife's Land, or charge it for what Time they pleaſe, and ſuch Leaſes and 
© Charges will be good to bind them both and their Heirs; but they may not do ſo 
much by their Deed as by Fine. Woman's Lawyer 103. 

The Husband may make Leaſes of the Lands or Tenements whereof he has any 
Eſtate of Inheritance in Fee-ſimple or Fee-tail in Right of his Wife, or jointly with 
his Wife, made before or after Marriage, ſo as there be obſerved in ſuch Leaſes the 
Conditions or Limitations required in the Leaſes made by Tenants in Tail; and ſo 
” as the Wife join in the Deed, and be made Party thereto; and ſo as ſhe ſeal and de- 

* liver the ſame Deed in Perſon; for if a Man and his:Wife ſhall make a Letter of At- 
* torney to another to deliver the Leaſe upon the Land, this Leaſe will not be a good 
E Leaſe from the Wife, warranted by the Stat. (32 H. 8. c. 28.) and yet it will be good 

n againſt the Husband. But if the Leaſe is warranted by the Stature, it will bind both 
> the Husband and Wife, and the Heirs of the Wife. And yet in Caſe of an Eſtate- 
© tail, it will not bind the Donor, nor him in Remainder. But in this Caſe the Huſ- 
band and Wife together may by the Help of a Fine, Recovery, both or one of them, 

© make what further Eſtate they pleaſe, or charge the Land ſo as to bind the Donor 
and him in Remainder alſo, and their Heirs. Stat. 32 H. 8. c. 28. Co. Lit. 44, 90. 

2 Bulſir. 

4 100 — 5 the Wife may do the Principal, as levy a Fine, Oc. ſhe may do the 
& Acceſſary, to wit, declare the Uſes of it. 10 Co. 30. 

And yet in Caſe of a Woman ſole, who is Tenant in Tail of the Gift of her de- 
© ceaſed Husband, or any of his Anceſtors, or with another Husband ſhe ſhall take 
© afterwards, if ſhe alone, or they two together, ſhall make any ſuch Leaſe within the 
Conditions of the ſaid Statute warranted by it, this Leaſe will not be a good Bar of 
E the Title to the. Inheritance of thoſe who come after; but it will be good to bind the 
= Parties themſelves, and all others. Stat. 11 H. J. c. 20. 3 Co. 51, 60. 

E If Husband and Wife for Money bargain and fell her Land, and afterwards they 
© levy a Fine Come ceo of it; by this the Eſtate is made good, and the Wife cannot 
avoid it. Moor 22. 

I both Husband and Wife join in a Leaſe of her Land without Render of Rent, 
this Leaſe (by the Common Law) will not be good againſt her. 26 H. 8. 2. 2 Co. 77. 
Dyer 92. 

If Husband and Wife make a Leaſe Parol of her Land, rendring Rent, or a Leaſe 
in Writing, without reſerving any Rent, this Leaſe will not bind, but will be void as 
to the Wife. Dyer 92. 26 H. 8. 24. c 

Husband and Wife and a third Perſon are Jointenants for the Life of the Wife 
and the third Perſon, the Husband (thus ſeiſed in Right of his Wife) and his Wife 
by Indenture let a Moiety for twenty-one Years, the Wife dies; this is a good Leaſe 
| againſt the Survivors, and ſhall be as a Leaſe made by her, until after the Coverture, 
| that ſhe, or one who claims in Privity under her, do avoid it by Entry. Cre. Tac. 
31). Dyer 187. 

A. and B. a Woman are Jointenants for Life, the Woman takes a Husband, and 
| they by Indenture do leaſe their Moiety for Years; in this Caſe the Leaſe may be 
| avoided by the Wife, if ſhe overlives the Husband, but not by the other Jointenant. 
| Bridem. 44, 45. 

lf Husband and Wife be ſeiſed of Land in London to them and the Heirs of the 
Husband, and they covenant by Indenture for 20 J. to ſuffer a common Recovery ac- 
| cording to the Cuſtom of the Place, (which binds as a Fine) and that it ſhould be to 
| the U e of the Recoverors, until they had made a good Leaſe by Indenture for forty 

Years, and after the making of the Leaſe to the Uſe of them and the Heirs of the 
usband, and this Recovery is had; this Leaſe is good in this Caſe, and not avoid- 
able by the Wife. Dyer 290. 


If 


180 


rn. 


Deeds in general. 1 Part I, 


* 


If Husband and Wife join in a Decd of Gift or Grant, it ſhall be ſaid to be the 
Deed of the Husband alone, and not of him and his Wife. 2 Brov#l. 66. 

M. is ſeiſed for Life, the Remainder to K. in Fee, XK. takes N. to Husband, ang 
after he and his Wife and one 7. D. levy a Fine of the Land to E and his Heirs, ho 
grants and renders to 75 S. for fifty Years from Michaelmas laſt vaſt, rendring Rent, 
and granted the Reverſion to the ſaid N. and X. and to the Heirs of K. this is a good 
Leaſe. 6 Cy. 63 1 | 

If Land be given to Husband and Wife and the Heirs of their Bodies, and they 
Demiſe by Indenture, and after the Husband's Death the Wife enters and dies within 
the Term, it is now no Leaſe ab initio. Leon. 192, But till her Entry the Leaſe is 


nn... 


not avoided. Cro. Fac. 332, 417. 


The Husband is ſeiſed of Land in _ of his Wife, they both join in an Ex. 
change of it by Deed, for other Land with a Stranger, and the Exchange is executed. 
They paſs the Land taken in Exchange by Fine, yet the Wife after the Husband'; 
Death may enter upon her own Land. Dyer 359. As where he after Marriage 
makes her an Aſſurance of a Jointure, and they levy a Fine of it, as of the Gift of 
her Husband ; this will not Bar her of her Dower. 1 Leon. 285. 

If a Leaſe is made by Indenture by Husband and Wife, and no Rent is reſerved 
upon it; this is not void as it is in Caſe of an Infant, but voidable at moſt. Hut. 102, 

If Husband and Wife make a Leaſe by Indenture for Years, rendring Rent, the 
Leſſee enters, the Husband before the Day of Payment of the Rent dies, the Wife 
alſo before the Day of Payment marries a ſecond Husband, who accept the Rent at 
the Day; in this Caſe the Wife may not avoid the Term, but the Leaſe is good, 
Dyer 159. 

If Husband and Wife be ſeiſed of Land in London in Right of the Wife, and they 
by Indenture covenant to ſuffer a Recovery of it to the Uſe of the Recoverors, un- 
til they make a Leaſe for forty Years, and after to the Uſe of the Husband and 
Wife, and the Heirs of the Wife, the Leaſe is made accordingly, the Husband 
dies; the Leaſe is not avoided, nor avoidable by the Wife after the Death of the 
Husband. But Sr. What Remedy ſhe has for the Rent. Dyer 290. 

If a Leaſe is made by Husband and Wife of the Wife's Land to A. to try the 
Title of it, they being put out, and a Letter of Attorney to a third Perſon to enter 
into the Land, and to deliver the Deed, and the Letter of Attorney in the Name of 
the Husband and Wife, and they are ſealed and delivered accordingly, this is good. 
2 Leon. 200. | 

Husband and Wife in Right of the Wife and a third Perſon are Jointenants for the 
Lives of the Wife and a third Perſon; the Husband and Wife by Deed let the 
Moiety for twenty-one Years, the Wife died, the ſurviving Jointenant entred, &. 
the Leaſe is good until ſhe, or ſome in Privity claiming under her, do after her Cover- 
ture avoid it by Entry, for it is not void, but voidable, and the ſurviving Jointe- 
nant may not avoid it, but it will be good as long as either of the Jointenants live. 
Cro. Fac. 417. 

Husband and Wife Leſſees of a Houſe in F called the Three Conies; the Husband 
made a Leaſe of it for Part of the Years by theſe Words: The Houſe and Tenements 
in F. called the Three Conies, with all the Chambers, Cellars, Shops, excepting and te- 
ſerving to J. S. the Husband the Shops for bis proper and only Uſe and Occupation. The 
Husband died within the Term, the Wife ſurvived, and entred into the Shops, and 
lawful ; for the Exception is void, and but Temporary at moſt, to wir, during the 
Time they are in the Occupation of the Husband, and after his Death they ſhall be 
in the Diſpoſal of the Wife, both Houſe and Shops, for the Remainder of the Term. 
Dyer 26 | 

"If Husband and Wife join in a Mortgage of her Term, this is no abſolute Diſpoſ- 
tion. Hob. 3. And if he purchaſes in Fee, the Term is not extinct. 

Husband and Wife poſſeſſed of a Term, mortgage their Intereſts, ſhe dies beſore 
the Day of Payment, he pays the Morey, he ſhall have the Leaſe. Hob. 3. 

If a Feme Covert by Dureſs joins in a Leaſe with her Husband, this ſhall bind ba. 
3 Leon. 71. | 
F. S. and a Feme Sole are Jointenants, the Feme marries, and her Husband and 
ſhe join in an Indenture of Leaſe for the Moiety of the Land for eighty Years te 

D. if the Wife and her Companion ſhall ſo long live; the Wife dies, leaving the 

usband, this is a good Leaſe, and not to be avoided by the ſurviving Jointenant. 


Bull. 271, 273. ; 
* * » 273 Husband 
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Husband and Wife join in a Mortgage of the Wife's Term; this is good, and if 
the Wife dies, the Condition ſhall ſurvive to the Husband, as the Term ſhould have 
done; and the Husband by the Marriage has full Power over his Wife's Term to 

ien it. Hob. 3. W159 | 
1 and Wife can neither expreſly, nor by Acceptance of a new Leaſe, ſur- 
render the Wife's Freehold, ſo as to bind her ſurviving. Hoh. 203, 204. 


Husband and Wife of her Land may make a Leaſe to try a Title of her Land. 


05 132. 
1 Wife make a Leaſe of the Wife's Land, and this is ſigned and ſealed 
by the Husband and Wife, and a Letter of Attorney by them, to deliver it in their 
Names upon the Land, and by the Attorney delivered in both their Names; this is a 
void Leaſe as to the Wife. Cro Car. 617. 


Husband and Wife (in Right of the Wife) and a third Perſon are Jointenants for | 


the Lives of the Wife and the third Perſon, and the Husband and Wife by Deed in- 
dented grant a Moiety for twenty-one Years, the Wife dies, the ſurviving Jointe- 
nant may not enter and avoid it. Cro. Fac. 417. | 

If Husband and Wife make a Leaſe not warranted by Kat. 32 H. 8. yet it may be 
a good Leaſe as to the Husband ; but if it be made according to the Statute, it will 
bind the Husband and Wife both, and the Heirs of the Wife ; but it will not Bar the 
Donor or him in Remainder. Co. Lit. 44. | 

If Husband and Wife make a Leaſe of her Land, rendring Rent to them and the 
Heir of the Wife, Cas ſuch Leaſe ſhould be made) in this Caſe the Husband cannot 
by Fine or Deed grant or diſcharge this Rent longer than during the Coverture, un- 
leſs the Wife join in the Fine, but this Rent ſhall deſcend, remain or revert in ſuch 
Sort and Manner as the Land ſhould have done. 

A Leaſe for Years by Husband and Wife, if it be without Deed, is void as to the 
Wife. Cro. Car. 656. 


If the Husband be ſeiſed in Fee, and the Wife for Life, and they both bargain and 


6 ſell the Land in Fee, upon Condition, that if they, or either of them, pay 1007. 


then it ſhall be void; and all Aſſurances made to be to the Uſe of the Husband and 


bis Heirs; the Husband dies, the Wife pays the 100 J. ſhe ſhall have an Eſtate for 


Life, notwithſtanding the Declaration of the Uſe as before. Cro. Car. 
If Husband and Wife for Money bargain and fell her Land, and afterwards levy a 


= Fine Come ceo of it; this Eſtate is made good, and the Wife cannot avoid it. Moor 22. 


If Husband and Wife make a Parol Leaſe for Years of the Wife's Land, and 


then levy a Fine, and then they both die, the Conuſee may avoid this Leaſe. 
1 Leon. 247. 


The Husband and Wife together may join, and by Fine or common Recovery 


make a good Aſſurance of any Land ſhe has and her Husband has in ber Right of any 


Freehold Eſtate they have in her Right. And ſo they may alſo Bar her of any 
Right or Title of Jointure, or Dower, ſhe has or may have in or to any of the Huf- 
band's Lands: But ſo they may not do by Deed indented, (no, tho? it be afterwards 
inrolled) Feoffinent or other Conveyance by Deed, but where there is a ſpecial Cu- 
ſtom to warrant and enable it. Co. Lit. 191. 20 H. J. 8. Plow. 515. 

And they both together may make a Leaſe of the Land ſhe has and he holds in 
ber Right, for three Lives or twenty-one Years, according to the Statute of 32 H. 8. 
c. 28. to bind them and their Heirs. Co. Lit. 44. Or they may make a Leaſe of ſuch 
Land to try a Title; and theſe two Things they may do by Deed in pais without 


4 Fine or Recovery. And if he has a Copyhold Eſtate in her Right, they two may 
furrender it in the Court according to the Cuſtom. of the Place. 4 Co. 23. Dy. 344. 


But if they both join in a Statute or Recognizance, this does not bind the Wife, 


ö or her Land. Kelw. 10. 


The Husband by his Fine alone cannot conclude his Wife after his Death, as to 
ber Lands. Woman's Lawyer 103. nl 

If the Husband alone levies a Fine of his Wife's Land for any Eſtate whatſoever, 
ſhe may avoid this Fine after his Death. WY/onar's Lawyer 163. 

And if they make a Leaſe, rendring Rent to them and the Heirs of the Wife, (as 
ſuch Caſes the Leaſes muſt be made) the Husband may not by Fine or otherwiſe 
grant or diſcharge this Rent for longer Time than during the Coverture, unleſs the 


ite join in the Fine, but the Rent ſhall remain, deſcend or revert in ſuch Manner 
u the Land would have done. 1bid. $0 
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If the Husband alone makes a Feoffment or other Grant of his Wife's Land, thi; 
will be good againſt him, and all others, but his Wife, who may avoid it after hi; 
Death. Perk. G. 223. my 

If a Woman Inheritrix has a Husband within Age, who within Age aliens her 
Land and dies, the Wife by her Entry ſhall avoid this. Lit. F. 633, 634. Co. Ly. 

6. b. . A. | | 
517 the Husband alone makes a Leaſe for Years of his Wife's Land, rendring Rent, 
and dies, this Leaſe will be void as to the Wife. 2 Co. 77. 26 H. 8. 2. 

And yet if after his Death ſhe takes another Husband who accepts the Rent, the 

Leaſe is made good. Dyer 159. | 

Where the Husband alone makes a Leaſe for Years of the Wife's Land, this i, 
ood for no longer than he lives, and yet it is nor avoided till the Wife makes her 

Eotey Plow. 137. 

If a Man be poſſeſſed of a Term in Right of his Wife, and grants Part of it to 

another, the Wife after the Husband's Death will have the Reſidue of the Term not 

granted; and it ſhall be only an Alteration for what is granted. Cro. Car. 33. 

If Husband and Wife be Jointenants for ſixty Years, and the Husband by Inden. 
ture lets all the Land for ſeventy Years, to begin immediately after his Death ; the 
Husband dies, the Wife ſurvives, this is a good Leaſe. But it is otherwiſe if he 
grants the Term itſelf to begin after his Death, Cyo. Car. 287. Cro. Eliz. 155. 

and his Wife being poſſeſſed of a Term in Right of the Wife, which ſhe has az 
Adminiſtratrix ; V grants the Term to C. to the Uſe of him and his Wife for their 
Lives, and after to the Uſe of himſelf; this Grant is good, and ſhall not be ſaid to 
be fraudulent to deceive Creditors, and is out of the Statute of 19 H. 7. and all other 
Statutes of that Nature. Cro. Car. 392, 393. 

If Husband and Wife have an Eſtate in Land to them and to the Heirs of the 
Husband, and he alone makes a Leaſe of the Land ; this will be good againſt all 
Perſons but the Wife, and that alſo for her Time only. Bro. Leaſes 58. 

I Tenant in Fee-fimple takes a Wife, and then makes a Leaſe for Years, and 
dies, and the Wife is endowed of the third Part of his Land; in this Caſe ſhe will 


avoid the Leaſe for her Time for ſo much of the Land as is within her Thirds, but 
after her Death it will be good again. Co. Lit. 46. | 

A Man purchaſes Land to him and his Wife, and their Heirs, afterwards he with. F 
out his Wife lets this Land for ſixty Years to another, if they two live ſo long, the 1 
Husband dies; in this Caſe it ſeems this Leaſe ſhall bind the Wife, altho? ſhe be no WF . 
Party to the Deed, by Stat. 32 H. 8. c. 28. and is within that Statute, Cro. Ez WR d 
I 9 16. y 4 

if a Man who is poſſeſſed of a Term of Years in Right of his Wife makes a Leaſe D 
thereof to begin after his Death, and dies during the Term, the Wife ſurvives; the x 
Leaſe is good. Poph. 97. | 
A Man who has Land in Right of his Wife makes a Leaſe for Years of it, it i th 
not void hy his Death till! ſhe enters. Cro. Fac. 132. 

If Husband makes a Gift in Tail of his Wife's, Land, rendring Rent, and they F3 
after grant the Reverſion by Fine, by this the Wife is barred of all; but if they E. 

rant the Rent only by Fine, there the Wife after his Death may enter. Moor 91. 

If a Leaſe be made to Husband and Wife during their Lives, the Remainder to tbe a 
Executors of the Survivor of them ; if the Husband grant away this Term, and dies, * 
the ſame will not Bar the Wife, for he has but a Poſſibility, and no Intereſt. 

But if a Man be poſſeſſed of a Term for forty Years in the Right of his Wife, and all 
he makes a Leaſe for twenty Years; reſerving Rent, and dies, altho* the Wife has | 
the Reſidue of the Term, yet the Executors of the Husband ſhall have the Rent, for a 
ſhe is no Party to the Leaſe. 21 the 

Ss if the Husband makes a Grant of the whole Term, upon Condition that the | 
Grantee ſhall pay a Sum of Money to the Executors, Cc. the Husband dies, and the 
upon Breach of the Condition the Executors enter; by this the whole Term paſſes, die 

and he is barred of it. Co. Lit. 46. 10 Co. in Lampet's Caſe. | 0. 

If a Man purchaſes Land to him and his Wife and their Heirs, and afterward | 
(without his Wife) he lets the Land for ſixty Years, if they two live ſo long, tbe Ind 
Husband dies; this binds the Wife by Stat. 32 H. 8. c. 28. altho' the be no Party to the 
the Deed. Cro. Eliz. 15. YE; Aist t! f 955 151 beg 

If a Man poſſeſſed of a Term in Right of his Wife makes a Leaſe for Years of the * 
Land, to begin after his Death, and then dies, his Wife ſurvives ; the Leſſee {bi By 
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have it during his Term, but for the Remainder of the Term, if the Husband makes 
no Diſpoſition of it, the Wife ſhall have it. Poph. 5. For where a Woman has a 
Term, and marries, the Husband may diſpoſe of it in his Life, but not by Will. 
. 416. | 
Oy is given to Husband and Wife and to the Heirs of their two Bodies begotten, 
the Husband makes a Feoffment in Fee, and dies, having Iſſue, and afterwards the 
Wife before ſhe enters dies; the Feoffment is a Diſcontinuance to the Iſſue at Com- 
mon Law, and this Eſtate in the Husband and Wife is within the Statute of 32 H. 8. 
. 28, and by that Statute the Entry of the Iſſue in Tail is lawful. 1 C. 51. Moor 28. 

If the Husband be Tenant in Tail, the Remainder to the Wife in Tail, and the 
Husband makes a Feoffment in Fee, and dies without Ifſue, the Wife may enter; 
but if he ſuffers a Recovery, and dies without Iſſue contra, ſhe is barred. 8 Co. 72. 

If the Husband has Iſſue and aliens, and the Wife dies, the Iſſue may not enter 
during the Life of the Husband ; but if the Husband aliens, and after the Wife is 
divorced Canſa præcontractus, or for other Cauſe diſſolving the Marriage a vinculo, Oc. 
there the Wife may enter by the Statute during the Life of the Husband. 8 Co. y2. 

Husband purchaſed Land to him and his Wife and their Heirs, and afterwards 
without his Wife let the Land for ſixty Years, if they lived ſo long, rendring Rent, 
the Husband dies; the Wife by 32 H. 8. c. 28. is bound by the Leaſe. Cro. Car. 15, 16. 
A Leaſe and Letter of Attorney by the Husband alone, and under his Seal, with- 
out the Seal of the Wife, is not good; but in ſuch Caſe to ſeal a Leaſe to try a 

Title by Ejectment, the Husband and Wife both muſt ſeal the Leaſe and Letter of 
Attorney, and the Attorney muſt enter in both their Names. And ſo Leaſes muſt 
de made to ſue for Recovery of her Lands. 2 Bulſ. 11. 

Husband and Wife ſeiſed np, to them and their Heirs of an Eſtate of Inheri- 
© tance of Lands made during the Coverture, and the Husband makes a Feoffment in 
© Fee, and dies, the Wife may enter within the Statute of 32 H. 8. c. 28. altho' it was 
the Inheritance of them both. Co. Lit. 326. a. 

And ſo it is if the Feoffment be made by the Husband and Wife, (altho' the Words 
of the Statute be by the Husband only) for in Subſtance this is the Act of the Huſ- 
band only. Co. Lit. 326. 4. | 

= Before the Statute of 27 H. 8. of Uſes, a Feoffment was made to the Uſe of a 
Man and a Woman who were unmarried, and of the Heirs of their two Bodies; 
= they marry, and then the Statute is made; afterwards the Husband bargains and ſells 
the whole Land to one of the Feoffees, and dies, the Wife ſhall have but a Moiety of 
the Land; but if the Wife dies, the Son ſhall have a Formedon of the whole Land. 
Dyer 149. 

Ss If \ Husband be poſſeſſed of Land for Years in Right of his Wife, and grants a 
& Rent-Charge, and dies, the Wife may avoid it. Co. Lit. 185. 

If Husband alone without his Wife makes a Leaſe for Years of his Wife's Land, 
this is only voidable, and not void by his Death. Cro. Fac. 332, 417. 

If Husband purchaſes Lands to him and his Wife in Fee, and he alone makes a 
. 4 of the Land for ſixty Years, this ſeems a good Leaſe by 32 H. 8. c. 28. Cro. 

liz. 15. 

And yet if the Husband at Common Law was ſeiſed of Land in Right of his Wife, 
and he made a Leaſe for Years, rendring Rent, and died, this Leaſe had been void 
| as to the Wife. Cro. Fac. 7). 26 H. 8. 2. Dyer 92. 

An Annuity is granted to a Wife for Life by one, to whom the Husband releaſes 

all Demands, and dies, the Wife is not barred by this. Moor 668. 

If a Husband makes a Leaſe for Years of his Wife's Copyhold Lands of Inheri- 
tance, (which is a Forfeiture by the Cuſtom) this is no good Leaſe to bind, and 
therefore ſhall not Prejudice his Wife after his Death. Cro. Elix. 4. 

A Leaſe of Land is made to Husband and Wife for their Lives, the Remainder to 
| the Executors of the Survivor of them, the Husband grants away the Term, and 
_ this is not good againſt the Wife, for it is but a Poſſibility, and not an Intereſt. 

. Lit. 46. | | 

Baron and Feme Jointenants during the Coverture for ſixty Years; the Baron by 
ndenture lets all the Land for ſeventy Years, to begin immediately after his Death; 
the Baron dies, the Wife ſurvives, this is a good Leaſe, and not like to a Leaſe to 
begin after the Death of the Baron, where he may over-live the whole Term ; nor 

ke a Grant of a Term to begin after his Death, where nothing paſſes till his Death : 

ut here a A Term is created in Intereſt tho' not in Poſſeſſion; and here the 


» 
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Baron having an Intereſt to diſpoſe of in his Life-time, he may diſpoſe of the Term, 
and it ſhall bind the Wife; and when he has diſpoſed of it by Act executed in hi 
Life-time, he has created a Term in Intereſt, and it is as good as if he had granted 
all the Term. Cro. Eliz. 287. 1 Co. 155. 

Husband and Wife Jointenants for ove hundred Years, the Husband makes a Leaſe 
for twenty Years, to begin after his Death, and dies; the.Leaſe is good. Moore 395. 

The Husband alone may convey the Land he has in Right of his Wife, during 
both their Lives together, without her Conſent or Agreement, 

A Leaſe made by the Husband alone of the Wife's Land is not void by his Death | 
till the Wife's Entry. Cro. Fac. 417. Dyer 290. ; 

The Husband may not make a Leaſe of his Wife's Copyhold of Inheritance to Pre. 5 
judice her or her Heirs after his Death. Cro. Elix. 4. 1 

If one has a Leaſe for Years, Extent, or the next Avoidance of a Church, in the ; 
Right of his Wife, he may grant it away by Act executed in his Life-time, but not } 
deviſe it by Will, for it will return to the Wife if not diſpoſed by his Act executed. 5 

But the abſolute Property of all the Wife's Geods and Chattels moyeable and Per. E 
ſonal Eſtate is veſted in the Husband, and he may give or grant them away, without a 
her, at his Pleaſure. Moore 44, 45. | 

If a Feme Inheritrix has a Husband within Age, and he within Age aliens her 
Land, and dies, ſhe by her Entry may avoid this. Lit. F. 633, 634. | 

If Husband conveys his Land to the Uſe of himſelf and Wife, and to the Heirs of x 
the Survivor of them, and he afterwards makes a Feoffment of this Land, by this he | 
has deſtroyed the contingent Uſe. Cro. Eliz. 73. | 

Husband poſſeſſed of a Term in Right of his Wife, grants Part of the Term to 4 
another; the Wife ſhall have the Reſidue bf the Term after the Husband's Death, 

. 


and the Alteration ſhall be only for what is granted. Cro. Car. 33. 

If a Leaſe for Years be made to the Husband to the Uſe of the Wife, the Huf. ; 
band may fell it for a good Conſideration, and there will be no Remedy for the 
Wife in Law. 1 Bulft. 118. 

If Husband and Wife make a Leaſe of her Land, rendring Rent to them and to 
the Heirs of the Wife, for ſo the Render ſhould be made: The Husband by Fine or 
otherwiſe cannot grant or diſcharge the Rent for longer Time than during the Cover- f 
ture, unleſs the Wife joins with him. H/omar's Lawyer 113. $ 

If Husband purchaſes Land in Fee to them two and their Heirs, he alone without i 
her may make a Leaſe of the Land, for this is out of the Statute of 32 H. 8. as to 
require her joining with him. Cro. Elix. 15. | 

If a Woman has a Leaſe for Years, and conveys it in Truſt for her own Uſe, and 
after marries, the'Husband may not diſpoſe of it; and if the Wife dies, the Huſ- 


mw Hogg not diſpoſe of it, but it ſhall go to the Executor of the Wife. March 44 
Ca ſe 69. 
If a Copyholder makes a Leaſe for Years of the Land whereof a Feme by Cuſtom 


is to have her Widow's Eſtate, ſhe ſhall not avoid the Leaſe, unleſs there be a ſpecial 
Cuſtom to avoid it; for he comes under the Cuſtom, and by the Lord's Licence a 
well as the Feme. Cro. Fac. 36, 37. | 

If Husband has an Eſtate in Right of his Wife for her Life as Dower or other- 
Wiſe, and he alone, or they both, by Deed ſurrender to him in Reverſion; ths is 
good during the Coverture, but if ſhe ſurvives, or there be a Divorce Canſa precit- 


tradlus, the Wife may enter, and avoid the Surrender, tho' he to whom it was made WW „. 
be dead, and his Heir in by Deſcent. Perk. F. 117. | A 

If a Feme Sole makes a. Feoffment in Fee, on Condition to pay 10 J. to the Wife a WF 
Eaſter next, and ſhe before that Time takes a Husband, the Husband may releaſe this to 
Condition, and bar her for ever. Perk. fo. 164. e 
If a Leaſe be made to Husband and Wife for Years, the Remainder to the Sur- L. 
vivor of them for twenty-one Years, the Husband alone cannot diſpoſe of this Re- B. 
mainder to bar his Wife. K 
. 


So if a Leaſe be made to them for Lives with ſuch a Remainder, the Husband 
cannot grant it away. 10 Cs. 51. I 

Husband purchaſes Land to him and his Wife and their Heirs, and after he alone 
lets it for ſixty Years, if he lives ſo long, rendring Rent, Husband dies; the Lead 
ſhall be good againſt the Wife upon the Stat. 32 H. 8. c. 28. and not within the Pro- 
viſo. Cro. EI. 15, 16. 
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The Husband alone cannot by Fine, Recovery or otherwiſe, by any Deed diſpoſe 
of the Land of his Wife for longer Time than he lives with her, but ſhe or her Heir 
in avoid it. | 
. by Stat. 32 H. 8. they may make Leaſes according as the Statute direRs. 
17 E. 4. 14. And if it be otherwiſe made, altho* the Money given for the Land ſold 
be paid to her, yet this will not make it good. 8 Co. 72. | 
Where Husband and Wife are joint Purchaſers, the Husband alone may make a 
Feoffment or Diſcontinuance, the Wife being upon the Land and not agreeing to it. 
But of a joint Eſtate in Fee-ſimple, or for Life, to the Husband and Wife, there 
regularly the Husband alone during his Wife's Life may not ſever the Jointure, or 
iſpoſe of it. 
2 if a Leaſe for Vears be made to them, and he alone charges it, ſne may avoid 
this. Pow. 58, 259. Dyer 9. 
And if the Husband makes a Leaſe of his Wife's Land for Years, and then he and 
his Wife alien it by Fine, and the Husband dies, the Alience ſhall avoid this Leaſe. 
ridem. 45. 
: Abd i he Husband be ſeiſed of a Reverſion in the Right of his Wife, and he 
grants it away, and the Tenant attorn, yet this ſhall not bar the Wife. 19 H. 6. 4. 
The Husband alone may give or grant away any of the Chattels Real of his Wife 
by Act executed in his Life-time, and this will bind and bar him and his Wife alſo; 
and therefore if one has a Term in Right of his Wife, and he in Reverſion confirms 
* the Eſtate of the Husband and Wife, Habendum for Term of their two Lives; by this 
| the Leaſe for Years is drowned and gone. Plowd. 199. Lit. F. 526. 9 Co. 129. 


47. 

So if the Wife has a future Intereſt, the Husband alone during the Coverture may 
grant it away, or by Releaſe, Ec. prevent her of it. 

So for any Goods or Chattels ſhe has as Executrix. Kelw. 103, 122. 5 Co. 27. 
21 H. J. 24. Bro. Grants 157. 

If Husband and Wife levy a Fine, and he alone declares the Uſes, this is good to 
* bind both of them. 2 Co. 157. But if ſhe diſagrees to it, and declares other Uſes, 
contra. 2 Co. 17. | | 

And generally all Acts done by the Husband voluntarily and out of Court, which * 
he and his Wife are compellable to do, and is to be done by Deed, or otherwiſe, ſhall 
be deemed both their Acts, and good: As where he is ſeiſed in his Wife's Right, or 
jointly with his Wife, and he aſſigns Dower to another Woman, or grants a Rent for 


Equality of Partition, or makes an Attornment, this will bind her tho? done by him 
alone. 9 Co. $5. 


if No Man's Wife, except the Queen, may by any Deed of Gift or Grant, Obliga- The Wife a- 

n tion, Releaſe, or otherwiſe, diſpoſe of or bind her Husband's Perſon, Land or lone, or other 
Goods, without his Conſent ; nor will any ſuch Deed made by her alone without her Womanalone. 

om Husband conclude or bind herſelf. And her ſaying in the Deed that ſhe is Sole, if 

ial WWE: the be otherwiſe, will not amend the Caſe, 

a 


But a Deed referring to a Fine or Recovery, as to lead the Uſes thereof, and the 
like, may in ſome Caſes be good by the Wife alone. C6. Lit. 3. Perk. F. 8, 20, 41, 
185, 186, 86, 194. Telv. 1. Fenk. Cent. 4. Caſe 20. | 
And tho? there be a ſolemn Agreement between Man and Wife before the Mar- 
& riage that ſhe alone ſhall have the Diſpoſal of Lands or Goods without her Husband, 
yet this will not do, ſhe ſhall not have the Diſpoſal of his Lands or Goods without his 
Agreement. Co. Lit. 3. Perk. 9 8, 21, 41. 
If Husband and Wife Tenants in Tail of the Gift of the Husband, the Remainder 
= to the Husband in Fee, and the Husband dies, and the Son and Heir of the Wife 
lexies a Fine with Proclamations to the Uſe of himſelf and Heirs; the Wife makes a 
V _ of the Land for twenty-one Years, this is good againſt the Iſſue in Tail. 
= Doriagm. 28, 29. 1 
= Ifa Woman Tenant in Tail makes a Leaſe for thirty-one Years, and takes a Huſ- 'F 
F band and has Ifſue, the Wife dies, and the Husband is 'Tenant by the Curteſy ; one | 
may not avoid the Leaſe during his Life. Owen 83. 
= But if he ſurrenders to the Iſſue, the Iſſue may avoid the Leaſe. Movr 8. 
It Land be given to Husband and Wife, and to the Heirs of their two Bodies, and 
l the Husband dies leaving Ifſue by his Wife, and the Wife makes a Leaſe according 
dhe Statute of 32 H. 8. in this Caſe it ſeems the Leaſe is good to bind the Iſſue. 
| Codb. Caſe 119. a 

8 B b b If 
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If Husband and Wife ſeiſed of Land in Right of the Wife, levy a Fine to the U 
of themſelves for their Lives, and after to the Uie of the Heirs of the Wife, pro. 
vided that it ſhall be lawful for the Husband and Wife at any Time during thex 
Lives to make Leaſes for twenty-one Years, or three Lives; the Wife being Covert 
makes a Leaſe for twenty-one Yeais, the Leaſe will be good againſt the Husbang, 
Godb. Caſe 419. 
; If a Man ſeiſed of Land in Fee enfeoffs divers Perſons, upon Condition that they 
ſhall give back the Land to him and his Wife in Tail, the Remainder to his right 
Heirs; they have Iſſue a Son, the Husband dies, the Son in the Life of the \\ if: 
levies a Fine with Proclamations to A. the Wife enters, and makes a Leaſe for three 
Lives, not warranted by Stat. 32 H. 8. the Conuſee re-cnters, his Entry is lawful, 
for the Leaſe being a Diſcontinuance, is within the Kat. 11 U. J. c. 20. and the Co. 
nuſee may enter for the Forfeiture. And if a Wife accepts a Fine Sur Conuſance d. 
droit come ceo, Cc. ſhe being Tenant in Tail, and thereby grant and render the Land 
for 1000 Years, this is an Alienation within the Statute of 11 H. 7. 3'Cv 1, 
Dyer 148. 

If a Woman Tenant in Tail of the Gift of her deceaſcd Husband, or any of hi 
Anceſtors whilſt ſhe is Sole, or after with another Husband makes a Leaſe, altho' i; 
be within the Stat. 32 H. 8. yet it is not good. 3 Co. 51. Stat. 11 U. J. c. 20. 

A Feme Sole poſſeſſed of a Term conveys it over in Truſt for her, and being to 
marry, the Husband is bound not to meddle with it; he may not have it, nor aſſign 
it. March, pl. 141. 

A Feme Sole conveys a Term in 'Truſt, and then marries, the Husband aſſigns it; 


the Truſt (not the Eſtate) paſſes. March, pl. 141. | | 
If a Feme Covert grants an Annuity by Deed, it is void. | 
And if her Husband be ſeiſed of Land in her Right, and ſhe grants a Rent-Charge 4 
out of it by Deed, it is void. FH: 
And ſo if the Husband knows of it, and agrees to it, if it be done by him alſo, * 
And altho' he has been out of the Country, and it is not known Whether he be ; 1 
living, but ſhe has managed the Eſtate a great while, yet if he be alive the Deed i; 
void. Perk. c. 1. F. 6. . 
A Leaſe made by a Feme Covert is not good unleſs it be made by Deed ; for if it ' þ 
be by Parol, it is void, but if by Deed, it is voidable only. Cro. Eliz. 497. x I 
A Woman who has recovered the third Part of her Husband's Land in Dower, \ 
may not make a Leaſe of it till ſhe be in Poſſeſſion by Execution. Bro. Sci. Fa. 36. = 
A Feme Covert will not be bound by a Deed inrolled, unleſs ſhe be examined, YH 
and ſo in London it will bind her. Hob. 225. . t 
A Feme Covert alone and without her Husband cannot make a Feoffment of her by 
own Land, and if ſhe dies, it is void, altho* her Husband agrees to it. Perk WW i 
. 185, 186. * * 
9 If Land be given to Husband and Wife, and to the Heirs of their two Bodies, WF tt 
and the Husband dies leaving Iſſue by the Wife, and the Wife make a Leaſe - 
cording to the Stat. 32 H. 8. this Leaſe it ſeems is good to bind the Iſſue. C D 
Caſe 119. | 3 : 

f a Feme Sole makes a Grant of a Rent out of her Land, and delivers it to 4 Ir 
Stranger to take Effect as her Deed, upon certain Conditions performed, ber taking WF 4 
a Husband before the Time, or if ſhe had made a Feoffment or Leaſe, will no: 3 
hinder, but upon Performance of the Condition the Deed ſhall take Effect. Pet f 
c. 1, 2. And if ſhe be Covert at the Time of Delivery, and after before the Time of WW * 
Performance ſhe become Sole, yet is the De:d void. Jdem. | | 

A Feme Covert alone cannot by any Deed during the Coverture diſpoſe of any ef Pe 
the Lands, Goods or Chattels ſhe has in her own Right, without her Husband ; add 5 
therefore all Feoffments, Deeds, Gifts and Grants made thereof by her alone, a! k a 
void. And altho' ſhe ſays in the Deed that ſhe is Sole, that will not make the (ae A 
better. And altho' ſuch Deeds be executed by Livery of Seifin or Attornment, ** * 
they are not good, or of any Force at all. And altho' the Husband be agreeing et * 
privy to it, yet they are not good to bind the Husband or herſelf. And altho' hebe 2 
out of the Country vagrant, and it is not known whether he be alive or dead, yet“ D 
is not good. Co. Lit. 112. Dyer 234. Perk. c. J. 2. . ä 19 

So of Statutes and Obligations made by her, theſe are all void, and not binding de q N. 


him or her. 10 Co. 43. Kelw. 10, 12, 21. 16 H. 7. 5. 1 H. J. 15. 5 Co. 27. 
4 | | And 


f ſhe alone, or with another Husband, may ſell it. Kelw. 10. 


E ſeilor, 
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And therefore a fortiori, ſhe may not diſpoſe of her Husband's own Lands, Goods 
or Chattels, that he is ſeiſed or poſſeſſed of in his own Right without her Husban4. 

But if a Feme Sole Executrix takes a Husband, ſhe, after her Marriage, without 
and againſt her Husband's Will, may do any lawful Act for an Executor to do; but 
if that which is done be a Devaſtavit, it is not good to bind him. Perk. c. 1, 2. 

If there be a Difference between a Man and a Wife, and by the Mediation of ſome 
Friends ſome of his Land be aſſigned to her by his Aſſent, yet ſhe may not diſpoſe of 
it without bim. Perk. 9. 7. | 

If the Wife alone gives or grants the Husband's Goods, this will be good till the 
Husband diſagrees to it; but if. it be by Deed, the Deed will be void; and yet by 
the Husband's Agreement it may be made good for ever. Bro. Dower 504. Plow. 294. 

If one deviſes that his Executor ſhall fell his Land, and makes his Wife Executrix ; 


A Feme Covert that is an Executrix may do any Thing according to the Office 
and Duty of an Executor as another may do, ſave only give or ſell Goods or Chat- 


tels; this ſhe may not do; and ſhe may not aſſent to a Legacy without him. 5 Co. 27. 
$ 2 1.1.15. Perk. F.2. | 


A Man may not after his Marriage make a Feoffment to his Wife; but after a By Husband 


Contract made, and his having had carnal Knowledge of her before Marriage, ſuch a and Wife to 


Feoffment is good. Perk. G 194, 195. one another. 
A Man can make no Eſtate to his Wife by Deed, he may not covenant with her , Husband 
to ſtand ſeiſed to her Uſe, for they are but one Perſon in Law; but he may cove- to Wife. 
nant with another ſo to do; Or he may make a Feoffment or other Conveyance to 
her Uſe, or he may ſurrender a Copyhold to her Uſe. Co. Lit. 112. 4 Co. 29. 
And he may deviſe to his Wife as to another, Co. Lit. 112. 
A Feme Covert cannot take any Thing of the Gift of her Husband, but ſhe may 
purchaſe Lands of others without his Aſſent; but if he diſagrees, the ſame is de- 
veſted ; and it he agrees to it, yet after his Death ſhe may waive it until after his 
Death ſhe has agreed to it. Co. Lit. 3. 
A Cuſtom that a Wife may give Lands to her Husband is void. Godb. Caſe 118. 2. wife to 
Where one of many that make a Deed of Feoffment has the Land, and the Reſt Husband. 
have nothing in it, yet it is a good Deed to paſs the Land. Bro. Feoffments 4. Grant, & by 
Perk. $. 222. ſeveral tho 


| j . ly has 
A Jointenant may leaſe his Moiety for Years, to commence after his own or after Right. 
his Companion's Death. Lane 14. 


; Jountenant. 
An Infant may not make a Gift or Grant by Deed, or do any Thing elſe by Deed. Gn. de. by 


that will be good and binding to him or others, but in ſome ſpecial Caſes: For if he an Infant. 
makes ſuch a Deed that ſhall rake Effect by the Delivery of the Deed only, as where 


he ſhall grant a. Rent-charge out of his Land, or make a Feoffment with a Letter 


ol Attorney to give Livery of Seiſin, or by Deed give or ſell any of his Goods, and 
Y the Buyer takes the Thing, theſe Deeds are void ab initio. 


But if the Deed takes Effect by the Delivery of the Hand of the Infant, as where 


by Deed he makes a Feoffment, and gives Livery of Seiſin by his own Hand; 
or ſells Goods and delivers them with his own Hand; theſe are voidable by the 


& Infant himſelf, or him that ſhall have his Right, as Privies in Blood or Eſtate, Sc. 
W Acor 105. 


But what he does by Fine or Recovery, or by way of Statute or Recognizance, or 


1 Inrolment of a Deed, he may avoid this during his Minority; it is not to be avoided 
© afterwards. 17 A 1). Latch 151. EN. B. 104. 9 H. J. 27. | 


. 


And if he dies during his Nonage, his Heir cannot avoid it. 26 H. 8. 2. » IH. 4.3. 


N Perk. F. 12, 13, 19. Poph. 152. Moor 146. Co. Lit. 171. 


It an Infant makes an Exchange or Partition by Deed, this it ſeems is only void- 


. able, and he may affirm it at his full Age. EN B. 62. 18 E. "© WW WI 


If he makes a Peoffment in Fee, with a Warrant to give Livery of Seiſin, and the 
Attorney does it accordingly ; this is void, and the Feoffee when he enters is a Diſ- 
and ſo the Infant may ſue him as ſuch, or he may enter upon him: But if the 
Infant gives Livery with his own Hands, the Eſtate is only voidable, and the Feoffee 


; may not be charged as a Diſſeiſor or Treſpaſſer. 5 Co. 119. 4 Co. 125. 3 Co. 422. 


Dyer 10, 36, 109. 


If a Wife Inheritrix has a Husband within Aze, and he aliens her Land during his 
onage, and dies, the Wife may enter. Co, Lit. 336. 


A 


— 
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* 


A Leaſe at Will by an Infant without Rent is void. Cyo. Car. 220. 

And it is a Rule, That all Gifts and Grants by Deed made by an Infant, that 
take not Effect by the Livery of the Hand, are void. 

And all Gifts and Grants by Deed made by an Infint, that take Effect by Livery 
of the Hand, are voidable by himſelf, h's Heirs, and thoſe to whom his Eſtate ſhall 
come. Co. Lit. 171. Perk. $.12. 1 Brownl. 120. 21H. 6. 31. 

But if an Infant be Executor, he may do any lawful Act as Executor; and there. 
fore if he makes a Releaſe for a Debt he hath duly rece:ved, this is a good Dced ; but 
if he ſhall make a Deed of Releaſe for the Debt he hath not received, this Deed will 
be void ; bur if he does receive the Money, it is a good Deed of Releaſe againſt hin, 
Cro. Eliz. 532. Co. Lit. 172. Bro. Executor 114. Dyer 104. 

But for the Perſon to take Advantage of a voidable Deed or Eſtate made by an 
Infant, ſee 8 Co. 43. 

And it is a Rule, that where an Infant makes a voidable Feoffment, there his Pri. 
vies in Blood, as the Heir general or ſpecial, or general and ſpecial both, may take 
Advantage of the Infancy of the Anceſtor, and enter: But Privies in Law, as the 
Lord by Eſcheat, and the like, may not take Advantage of ſuch Infancy ; and where 
an Infant dies without Heir, his Feoffment is unavoidable. 9 Cs. 42. 4 Co. 125. 

If a Tenant in Tail makes a Leaſe not warranted by the Statute of 32 H. 8. and 
dies without Iſſue, and the Reverſion deſcend to his general Heir, being an Infant, 
he may avoid it. But an Heir in Tail then within Age, when he comes of full Age, 
by Acceptance of the Rent, may make the Leaſe of the Tenant in Tail good. 

And yet the King as to his Right by Wardſhip might have avoided it for his Time, 

Co. 3- | 
: And if Tenant in Tail makes a Leaſe for thirty or forty Years, and dies without 
Iſſue, his Wife young with Child of a Son, and the Donor enters and avoids the 
Leaſe, and then the Son is born, the Leſſee enters, and the Son at his full Age ac- 
cepts the Rent ; by this he has made good the Leaſe that was before only avoidable, 
7 Co. 3. | 

If an Infant Tenant in Tail makes a Leaſe for Years within the Statute of 32 118, 
this is not good altho' the Statute be general. 


| 

N 

If an Infant Copyholder makes a Leaſe of his Copybold Land, it is no Forfeiture ] 
becauſe it is void; but if he accepts the Rent reſerved upon it at full Age, it will be ( 

a Forfeiture. Latch 199. t 
A Grant of a Copyhold by an Infant is good if the Cuſtom will warrant it; and 

the Preſentation to a Church by an Infant is good for Fear of Lapſe; but ir ſeems the g 

Infant muſt be of the Age of fourteen Years or more to preſent to a Church. Perk. 

c. 1. 4 Co.23. 8 Co. 63. Noy 41. | F: 
An Infant alſo may make a Leaſe for Years to try a Title of Lands. Noy 130. * 
If an Infant ſeiſed of Lands in Fee makes a Leaſe for Years of it, rendring Rent; b. 

this is only voidable, and by his Acceptance of the Rent when he is of Age will be © at 

affirmed and made good. . it, 
But if he make a Leaſe of it, rendring no Rent, the Leaſe is void. 9 H. 7. 24 WK th 

Plowd. 545. 18 E. 4. 2. 3 Co. 65. 5 Fe 
If an Infant grants a Rent, Advowſon or Common by Deed, this Deed will be ſu 

void, and he ſhall have the ſame Remedy againſt the Grantee for his taking a Di G 

ſtreſs for the Rent, or any other Uſe made of the Grant, as if no ſuch Grant had ha 

been. Co. Lit. 112. | R tat 
An Infant after he is of Years of Diſcretion may contract, and may make a ſing? 4 ( 

Bill on Contract to pay Money for his neceſſary Phyſick, Food, Apparel or Schooling, | 

or Inſtruction in any Thing that may Profit him, or the Nurſing of his Child; and | ant 

this Deed will bind him as much as if he was of full Age, and what ſhall be faidt9 ane 
be neceſſary in theſe Caſes ſhall be tried by the Judges, and not by a Jury. CG F. « 

Lit. 172. a. by | 
But if it be a Writing with a Penalty, it will not bind him, nor will his Bill to pt 

another Man that has paid ſuch Money for him to pay it again bind an Infant. wil 

Co. Lit. 172. Poph. 152. 9 Co. 87. Kelw. 19. Latch 151. Cro. Car. 560. 12 C =>. 

I22, 123. | 
The Grants of ſome Perſons will not be good in Perpetuity without the Aſſent of ſon 

others, by way of Grants, Confirmations or otherwiſe ; ſo the Grant of a Dean q . 


without the Chapter, of the Mayor without the Commonalty, the Maſter of a Col 
lege without his Fellows, and the like, without a general Conſent of the whole * 


4 


dhe accuſtomed Rent, is a Leaſe within the Stat. 32 H. 8. 


or ſuch like Perſon, of Lands or Goods, may be as good as by or to any other Per- Ferſon Leper. 
ſon whatſoever. Co. Lit. 2. | 


* * — 
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is void: But a Body Corporate may by Deed give or grant, do or convey together 
by joint Conſent, as a ſingle Perſon may do; and ſo they may convey or charge 
any of the Lands, or give or diſpoſe any of the Goods or Chattels belonging to their 
Corporation. Perk. g. 31, 32, 33. ; i a 
And if any of the Members of any ſuch Corporation be ſeiſed of any Land in his 
own Right, and in his natural Capacity he may make a Feoffment, Grant or Leaſe 
of, or a Charge upon this Land, as another Man may do, and ſo he may diſpoſe o 


f 
his Goods and Chattels. Perk. G. 224, 225, 51, 209. Fitz. Faits and Feoffments 29. 
Godb. 300. 


A Corporation may grant their Land by way of Bargain and Sale. 3 Leon. 159. 

But generally, neither the Head alone, nor any one or more of the Members of a 
Corporation Aggregate of many alone, as a Dean without the Chapter, or Chapter 
without the Dean, may make a Deed of Feoffment or other Grant of any of the 
Lands belonging to the Corporation ; but all of them together may make a Deed 
of Feoffment or Leaſe of any of the Lands belonging to the Corporation. Perk. 

224, 225. Fitz. Faits and Feoffments 29. 

If a Diſſeiſor, or the Feoffee of a Diſſeiſor, or any other who has but a tortious By a Diſſeiſor 
and defeaſible Title, ſubject to an Action or Entry, ſhall hold a Copyhold Court, and or Feoffee of 
makes Copy hold Eſtates, ſuch voluntary Grants made by him will not bind him who * Diſſeiſor. 
has Right, when he ſhall recontinue the Manor by Action or Entry : And yet if one 
who has ſuch a defeaſible Eſtate ſhall in ſuch a Manor admit one upon a Surrender, 


or upon a Deſcent, ſuch Admittances, according to the Cuſtom, are good. 4 Co. 23. 


Hob. 215. | Poph. 141. 
A Tenant at Will Copy holder cannot by Cuſtom make a Leaſe for Life by Li- By a Copy- 


Copy- 
cence of the Lord; and there cannot be any ſuch Cuſtom for a Leaſe for Life as bolder. 
there is for a Leaſe for Years. Godb. 6, 236. 


A Leaſe of a Copyhold that has been demiſed according to the Cuſtom, rendring 


Moor 759. 6 Co. 37. 
Copy holders generally paſs their Copy hold Lands by Copy of Court-Roll, and not 


by Deed ; but if by any ſpecial Cuſtom of the Place a Copyholder may make a 
® Deed, as in ſome Caſes he may make a Leaſe for Years, there he that holds this 
Land may by Deed grant it as the Cuſtom is; for all Things are to be done by the 


= Copyholder, according to the Cuſtom of the Place; and he is to do nothing againſt 
the Cuſtom, nor without Warrant of it. 


If a Copyholder makes ſuch a Leaſe for Years as is a Forfeiture, yet the Leaſe is 
ood as to the Parties, and the Leſſee may have an Ejectione firmæ upon it. Ow. 18. 
A Leaſe made by a Copyholder by Licence of the Lord, is a good Leaſe; and an 


. Ejectment may be brought upon it. Cro. El. 551. 


Any Perſon who has a lawful Eſtate in a Manor, be it in Fee, in Tail, in Dower, 


by the Curteſy for Life or Years; or as Guardian, or Tenant by Statute, Flegit, or 
at Will, if a Copyhold eſcheats or comes to their Hands during the Time they have 
it, may grant the ſame, rendring the Rent, Cuſtoms and Services; and this will bind 
the Lord who has the Inheritance or Freehold of the Manor; and if a Diſſeiſor, or 
Feoffee of a Diſſeiſor, or other who has a tortious or defeaſible Eſtate or Intereſt, 
ſubject to the Action or Entry of another, keeps a Court, and makes any voluntary 
Grant upon Eſcheat or Forfeiture of a Copyhold, this Grant will not bind him that 
has Right, when he has recontinued the Manor by Action or Entry ; but Admit- 


* of an. Heir, or upon a Surrender, are good if made within the Cuſtom, 
400. 23. 


A Perſon born blind, deaf and dumb, is diſabled by Law to make a good Deed ; By one blind, 


and therefore ſuch a Man's Deed is void: But not if he be deaf, dumb or blind, deaf and 
and hath ſo much Unde 


rſtanding that he can make his Mind known by Signs. Perk. dumb. 
96, 19, 23, 24. f 


And ſuch a Perſon as beſore may make a voluntary Grant upon an Eſcheat, or 


upon a Forfeiture, or otherwiſe, according to the Cuſtom of the Manor; and this 
will be good. 4 Co. 23. 


A Gift or Grant by or to a deformed Perſon, having human Shape, or to a Leper, By ceformed 


8 And a Leper removed by the King's Writ from the Society of Men, may notwith- 
anding Sive or take by Deed as another Man may do. Co. Lit. 2. 


Cee 


And 
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Hermaphro- 


dite. 


By Perſons 

attainted of 
Treaſon or 

Felony. 


By outlawed 
Perſons. 


By an ex- 


communicate 
Perſon. 


By a Man 
that is drunk, 


By a Man 
that is of Sane 
Memory. 


Ideot. 


Lunatick. 


* 


And an Hermaphrodite, according to the moſt prevailing Sex, may give or grant, 
have and take by Deed, as any Man may do. Co. Lit. 2. 

A Perſon who has committed Treaſon or Felony may give or grant or charge hit 
Lands by Deed, as another Man may do; and ſo he may after he is attainted for the 
ſame Offence'by Outlawry, Verdict or Confeſſion ; but this ſhall not hinder the For. 
feiture due to the King or to the Lord. 

And in this Caſe, ſuch a Perſon before or after his Attainder may give or grant 
his Goods or Chattels by or without Deed to relieve himſelf in Priſon : And this, for 
ſo much, will be good and binding to the Lord and King allo; and for all the reſt, 
it is good againſt all Perſons whatſoever, except the Lord and King. Co. Liz. 2, 42, 
43. Perk. F. 26, 21, 28, 29, 182. 

If an outlawed Perſon, or an Heir in Ward, makes a Deed of Feoffment, or other 
Grant of his Land, this will be good againſt all Men but the King and the Lord 
Perk. F. 219. Stann. Prerog. 40. 

A Perſon outlawed in any Civil Action may give, or grant or charge, have and 
take Lands or Goods by Deed, as any other Man may do; and this will be good 
againſt him and all others. But this notwithſtanding ſhall not bar or exclude the 
King or other Perſons from the Benefit of Forfeiture which is given and due to them 
by the Outlawry. And altho* the King ſeiſes and takes into his Hands the Profits of 
his Land (as he may) upon the Outlawry, yet the Perſon outlawed may make what 
Diſpoſal he pleaſes of the Land itſelf, and this will bind himſelf and all others, fave 
the King, for the Profits of the Land during the Life of the outlawed Perſon only; 
and for his Goods and Chattels he may ditpole of them until the King or his Patentee 
ſeiſes them. Perk. F. 26, 48. Owen 116. Co. Lit. 2. 


— 


An excommunicate Perſon may give, or grant or charge his Lands or Goods, or an 
have and take Lands or Goods by the Gift or Grant of another Man, as any other a 
Perſon whatſoever may do: And ſuch Gifts and Grants will be good againſt and to = 
the Parties that give or take by the Deeds, and againſt all others whatſoever. Perk — 

. 182, 185. ot 
: A ns is drunk may give or grant, do, have and take by Deed, as any other 49 
Man may do; or as he himſelf when he is freſh and ſober may do; and his Deed | 
will be as binding to him, and all others, made at this Time, as at any other Time. 8 De 
Wing. Max. 570. bin 

To the making of a good Deed it is requiſite (amongſt other Things) that he who lon 
makes it, when he does it, has his Reaſon and Underſtanding : And therefore if a iy 
Man void of Reaſon, and that wants common Underſtanding, and that is either bon dec 
ſo, and has been ſo from his Birth, who is called an Jdeot a Nativitate, or one that ii RE dot 
born with Underſtanding, and becomes accidentally ſo, ſuch as we call a Lunatick oo i . ! 
mad Perſon, be he ſo always, or at certain Seaſons and by Fits, that has (as we ſay) this 
his Lucida intervalla, if any ſuch Perſon, whilſt he is in th's Caſe, ſhall do any Thing — 
by Fine or Recovery, this will be good to bind him and all others. And if he makes Af 
any Deed, and thereby gives, or grants or charges his Land, or gives or ſells his oh 
Goods; this Deed will be good and binding to himſelf, for it is a Rule in Lau, G 
Nemo admittendus eft iubabilitare ſeipſum; but it ſhall not bind his Heirs, Executors, N 
and ſuch others as ſhould have had the Thing given or granted after his Death, had * 
not that Deed been made; but they may avoid it: So that the Law in this is, That 4 
all Acts done by one Non ſane memorie are good againſt himſelf, but voidable by bis ; 0 
Heirs, Executors, and ſuch as are to have his Eſtate after his Death. And yet if he - 
be ſuch a one as has his Lucida intervalla, and the Deed in Queſtion is made by him 7 1 
whilſt he is in that Caſe; this is a good Deed, and will be binding to him and al "Y 
others. 4 Co. 123. Co. Lit. 123, E N B. 202. J H. 4. 5. 22. Perk. J. 24 Hs. 4 

6, 155. | 
| As if a Man of ſound Mind and good Memory makes a Fe6ffment of his Land with or 
a Letter of Attorney, and before Livery is made he becomes Paralytick, and he by 1 
Signs ſhews his Mind to be, to have Livery made, and ſo it is made; it is ſaid, this i Ken 
a good Feoffment. Perk. F. 22. Com 

But if a Letter of Attorney to make Livery be made of Land by ſuch a Man 3 Ar 
is Non ſane memorie, and after he comes to his Memory, and then Livery of Seiſin i Shire 
made by Virtue of the Letter of Attorney, without any other Aſſent of the Feoffor, oy 


and the Feoffor dies, in this Caſe the Heir may enter upon the Feoffee and avoid the 
Feoffment, but he himſelf in his Life-time might not have done it. Perk. J. 21, 23. 


A 


I 
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1. An Alien Enemy, that is, one born under another Prince in Enmity with the King, By an Alien 
can neither give nor take by Deed amongſt us, for be is to have no Benefit of our Enemy, 
Lands. And one born in another Country, under the Obedience of another Prince 
in Amity with our King, who is amongſt us accounted as an Alien-amy, but is no 
Denizen or natural Subject of the King's, ſuch a one may by Deed give or grant ſuch 
a Thing as he has a Capacity to have and hold amongſt us; and any ſuch Thing 
may be given or granted to him. But ſuch an Alien-amy is not capable of holding 
Land in Fee or for Life : If therefore any ſuch Eſtate be conveyed to him, the King 
will have it from him. Co. Lit. 2. | 
And altho' he be made Denizen by the King's Letters Patent, yet he is then in no 
better Caſe for this; but if he be naturalized by Act of Parliament, then may he give 
or take Lands by Deed, as another Man ny do. And if he be a Merchant, he 
may take and enjoy a Houſe for this Purpoſe fo long as he uſeth the Trade. And 
altho' he be no Denizen, yet may he have and enjoy Goods or Chattels: And there- 
fore of ſuch a Thing any Gift or Grant by or to him will be as good as ſuch Gifts or 
Grants by or to any other Perſon. 7 O. 16. Co. Lit. 2, 31. Dyer 224, 283. Godb. 
275. Perk. F. 43. Owen 45. Brownl. 41. Goldsb. 29. Bendl. 10. 
B The Gifts and Grants of and to dead Perſons in Law, ſuch as are Monks, Friars, By Perſons 
Canons profeſſed, and the like Religious Perſons, are utterly void in Law: And dead in Law. 
therefore if J. S. be ſeiſed of an Acre of Land in Fee, and he joins with ſuch a Per- 
W ſon in the Grant of a Rent out of it; this will be void as to the Perſon diſabled, the 
dead Perſon, and good againſt J. S. only, and it ſhall be ſaid to be his Grant. Perk. 
W «. 4, 5, 6, 48. Co. Lit. 3. 
= A Baſtard, who (by our Law) is one that is born of a Woman not married to By a Baſtard, 
any Man, ſo that his Father is not known; ſuch a one, altho' he can neither be Heir 
W to another, nor have an Heir to himſelf, yet after he hath once gotten a Name by 
common Reputation, either from him that is ſuſpected to beget him, from his Mother, 
or otherwiſe, he may by that Name give and take Lands or Goods by Deed, as any 
other Man whatſoever may do; and ſuch Gifts and Grants are good. Perk. $. 26, 48, 
W 49. Cv. Lit. 2. 3 Leon. 69. Noy 35. 
= One of many Executors or Adminiſtrators may alone, without his Companions, by By Executors 
© Deed or otherwiſe diſpoſe of the Goods and Chattels of the Deceaſed, and this ſhall or Admini- 
bind all the reſt of them. So that if two have a Term, and one grants all that be- ſtrators. 
© longs to him, by this all is granted away. Executors or Adminiffrators may make 


any Deed of Gift or Grant of what is under their Power in that Capacity; as the 


| 

' WW deceaſed Perſon bimſelf to whom they are Executors or Adminiſtrators might have 
done. Dyer 23. Kelw. 22. 

If an Adminiſtration be granted Durante minore ætate of J. F. to J. D. this J. D. in 
J his Caſe, eſpecially if the Adminiſtration be Ad opus, uſum E9 commodum Executoris, 
, b this F. D. in this Caſe may not aſſign a Term, or an Intereſſe termini ; But if he be 


ſuch an Adminiſtrator, and made ſo without any Reſtraint or Limitation, in this 
op — may aſſign ſuch an Intereſt at the leaſt during the Minority of the Executor. 
0. 63. 

One Tenant in Common, or a Coparcener, may by his Deed of Feoffment paſs By Jointe- 
and convey his Part of the Land ſo held to his Companion, and this will be good; nants, Tenants 
dut one Jointenant may not do ſo: And therefore a Feoffment by one, and to ano- 1 \ ng 

ther Jointenant, is not good ; but by a Releaſe, or ſome other way, the Thing is 1 
do be done. And Coparceners may both enfeoff and releaſe one to another. Co. Lit. 

43, 49. Perk. F. 197. | 
| And a Feoffment in ſome Caſes between them may enure to ſome other Purpoſe. 

Fiz. Faits and Feoffments 26. 

| And if one Jointenant covenants to ſtand ſeiſed of the Moiety of his Companion 
lafter his Death to the Uſe of, Oc. no Uſe will ariſe by this, for it is but a bare 
Poſſibility. Noy 14. Dyer 150. 20 H. J. 26. 

And Jointenants, Tenants in Common, and Coparceners in Fee-ſimple, may make 
what Eſtate they pleaſe therein of their Part to a Stranger, to bind them and their 
Companion alſo. E N B. 62. Perk. F. 220. | 

And yet one Jointenant may make a Leaſe for Years of his Moiety to his Com- 


Panion, as ſome ſay, as well as Tenants in Common and Coparceners may do. Owen 
102,103, F N. B. 62. 


2 


And 


— 


192 


— _— * 


— 


| Deeds in general, Par] 


— 


And one | nmr i} may make a Leaſe for Years, to commence in preſent; or i. 
futuro of his Part: As if two Jointenants be for Life, and one of them makes a Leit 
to begin after his Death, and dies; this is a good Leaſe, and will bind his Comps. 
nion. Noy 158. 3 Bulſt. 131, 132. | 

If A. and B. be Jointenants for Life, and A. agrees with J. S. that he ſy 
have the Moiety of the Land from the Death of B. for fixty Years, if 4 6 
long live; and then grants the other Moiety to J. S. from the Death of A f 
ſixty Years, if B. lives ſo long; ard B. ſurvives A. in this Caſe the Leaſe u 
be good againſt A. for the one, but not for the other Moiety ; for a Jointenan: 
may make a Leaſe for Years of his own Part, to begin after his Death, or the 
Death of his Companion, and this Leaſe will bind his Companion; and if 4 hap. 
pens to ſurvive B. it will be a good Leaſe for the other Moiety alſo. Cro. Fac. 9. 
Noy 1 | 
if Father and Son be Jointenants for one hundred Years, and the Son takes a Lex; 
of his Father for fifteen Years, to begin, Ec. by this the Son is concluded to claim al 
or Part of the Term by Survivorſhip. 2 Leon, 159. 

If two Jointenants be ſeiſed of an Eſtate in Pee-fimple, and one of them grants 
Rent-charge to a Stranger out of his Part; this Grant will be good during his Life, 
but after his Death the Survivor may avoid it. 

So if he charge the Land with Common of Paſture, Turbary, Eſtovers, or with 
Corrody, or with a Way over Land, or the like. Co. Lit. _ 

But if one of them only makes a Leaſe for Years, this will be good. And yet if 
two Jointenants be, and one of them grants to F. S. that if he pays him 201 « 
Michaclmas he ſhall have his Moiety, and he dies before Michaelmas, and after the 
Money is paid ; in this Caſe he ſhall not have the Land, for the Condition here is to 
precede the Eſtate. Perk. QF. 103. Bridgm. 43. 

A. and B. a Woman are Jointenants for Life, the Woman takes a Husband, the 
Husband and Wife by Indenture leaſe their Moiety for Years; this Leaſe may no: 
be avoided by the other Jointenants, but it may be avoided by the Wife if ſhe over- 
lives the Husband ; but againſt the Jointenant it will remain good after the Death of 
the Wife. Bridgm. 44, 45- 

If two Jointenants be of a Plough-land, and one of them grants to a Stranger 
Common of Paſture for Beaſts without Number out of and upon the Land ſo held; 
this ws: good to bind his Companion after his Death, nor perhaps whilſt he lie, 
Perk. Ff. 103. . 

If two Jointenants be for Lives, and one of them leaſes his Part, rendring Rent, 
and dies; in this Caſe the Term ſhall continue againſt the Survivor, but the Rent i 
gone. Dyer 187. | | x 

And if two Jointenants be for Life, and one of them makes a Leaſe for Years, to 
begin after his Death ; this is good to bind his Companion : So for any Leaſe fir 
Years, to begin at a Day to come; but he may not make any Contract for his Con- 
panion's Part. Cro. Fac. 91, 92. 

If one of two Jointenants makes a Deed of Feoffment of all the Land; this will be 
good for a Moiety againſt his Companion and all others. And ſo of a Leaſe for 
Years. And if he makes it for all the Land, it will be good againſt himſelf, ant 
againſt all others but his Companion, for his Part alſo. Perk. f. 220. 

If two Jointenants be for Life, and one of them makes a Leaſe for Years, if he 
and, his Companion live ſo long, and the other ſurrenders his Eſtate, and then take 
a new Eſtate from him in Reverſion, and the Leſſor dies; by this the Leaſe is deter 
mined, and ſhall not bind the Survivor. 3 Balſt. 134. 

If one Jointenant for Life makes a Leaſe for Years in Poſſeſſion, and dies; tt 
Leaſe is not at an end, but ſhall continue. Popb. gy. | 

If two Jointenants be in Fee, and one grants a Rent-charge in Fee, and after te 

leaſes to the other, now the Grant of the Rent is good, and the other Jointenalt 
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ſhall hold it charged. St 
If Land be given to two, and the Survivor of them, neither of them aloe 6: 

whilſt they be both alive can charge or give this Remainder. J/þitlock's Caſe, M 

3 Fac. B. R. | 5 
f ewo Jointenants be for Life, and one of them makes a Leaſe for ſixty Years i 10 


he and his Companion live ſo long; after he ſurrenders his Moiety, and takes back . 
Eſtate, and dies: In this Caſe the Leaſe will determine by the Death of him or £ 
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his Companion, and will not be good whilſt his Companion lives; and it is all one 
where the Limitation is upon the Lives of the Leſſor or of Strangers; and it is de- 
termined by the Death of him that made it: For it continues no longer than the 
Jointure, and ſo ſhould have been, had there been no Severance of the Jointure by 
Surrender, Sc. Cro. Fac. 37). 

If a Feme Sole and 7. S. be Jointenants for Life, and ſhe marries B. and B. and 
his Wife leaſe to C. for ſixty Years, rendring Rent, if the Wife and F.S. live ſo 
long, and the Wife dies; now this Leaſe is good againſt the Survivor, but the Rent 
ſeems to be determined. Smalman and Aglourn, B. R. 

If A and B. be Jointenants in Fee-ſimple, and A. makes a Leaſe to a Stranger for 
ninety-nine Years, and then B. ſurrenders, or ſues out and makes Partition, and then 
A. dies; yet the Leſſee ſhall retain the Part of A. during the Life of B. and if he 
ſurvives, then the Leſſee ſhall retain. But by the Death of A. the Leaſe is become 
void, for the Leſſee has but a Poſſibility to have it for the Life of B. which is now 
deſtroyed by the Severance of the Jointure. Noy 15”, 158. 

If two Jointenants be of a Term, and one grants Parcel of it to a Stranger, by this 
the Tointure of the Whole is ſevered. Cro. Car. 33. 

If two Jointenants be of a Reverſion, and one of them grants the Whole; this 
will be void for a Moiety. Perk. F. 8. 

If two Jointenants be for Life, and one of them makes a Leaſe for Years of his 
Part, to begin preſently, or at a Day to come; this is good againſt the Survivor tho? 
the Leſſce dies before Entry, or enters not till after the Leſſer's Death. Co. Lit. 184, 
318. Plow. 203. Goldsb. 187. 5 

If two Jointenants you in a Leaſe to two Strangers, and after they make Parti- 
tion, and then one of them dies, yet the Term remains good for the Whole. Noy 
157, 158. 

71 M. and E. IV. being Jointenants for Life, M. M. grants the Moiety of the Land 


1 which ſhe holds in Jointure with E. for ſixty Years, if ſhe the ſaid M. ſhall ſo 
long live; and then grants the other Moiety from and after the Death of M. for 


ſixty Years, if the ſaid E. ſhall ſo long live; in this Caſe the Leaſe is not good 


q for any Part; and yet if M. ſhall ſurvive B. it may be good for her Part. Cro. 


Fac. 91. 


If two Jointenants be for Life, and one of them by Aſſent of him in Reverſion oc» 
cupies the Land alone, and takes the Profits to his own Uſe; this will amount to a 


Leaſe at Will, which one Jointenant may make to his Companion; but if one of 
them ſay, I will not occupy it, this is nothing. Cro. Car. 31 


If a Feme Covert and another be Jointenants for Years, and the Husband grants a 


4 Rent out of the Land, and dies, and the Wife dies; this Grant is void, and the 
Survivor ſhall hold it diſcharged. Plow. 418. 


Jointenants may give their Parts one to another by Releaſe, Attornment, Livery 
or Ceremony, and ſuch Releaſe may be without the Word Heirs in the Deed. Cy. 


E Lit. 194. 


All the Jointenants together may grant or charge their Land by Deed how and in 


what Manner they pleaſe ; and they may altogether agree and make Partition by 


E ro And if it be of a Leaſe for Years only, they may do it without Deed, Co. 
Lit. 186. 


If a Jointenant makes a Leaſe to begin at a Day to come, and he that makes the 


5 Leaſe dies before the Day comes, yet is the Leaſe good to bind the Companion. Co. 
4 Lit. 318. Plow. 203. 


A Leaſe made for Years by one of two Jointenants for Life, and he dies, is good 


b againſt his Companion. Cro. Fac. 317. Dyer 187. 


Two. Jointenants under Age make a Feoffment, and one of them dies; here the 


. Survivor may have the Land, and by Entry ſhall avoid the Feoffment. Lit. f. 633, 
634. Co. Lit. 336. 


Husband and Wife are Fm for one hundred Years, and the Husband alone 


e for twenty Years, to begin after his Death ; this is good, 
or a Jointenant for Years may grant away his Moiety, to commence after his own 


J or after his Companion's Death. Lane 14. Moor 395. 


Husband and Wife and a third Perſon purchaſe jointly, the Husband aliens the 
Whole, he and his Wife die; in this Caſe the third Perſon will have all, for this 


Vill not prejudice him, the Grant not being good. Hob. 3. 
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7. S. and a Feme Sole are Jointenants, the Wife takes a Husband, the Husband 
and Wife join in an Indenture of Leaſe for a Moiety of the Land for eighty Year, 
to J. D. if the Wife and her Companion ſhall live ſo long, the Wife dies leaving the 
Husband ; this is a good Leaſe, and may not be avoided by the ſurviving Jointenant. 
3 Bulſt. 211, 273. 

Husband and Wife in her Right, and a third Perſon, are Jointenants for the 
Lives of the Wife, and the third Perion ; the Husband and Wife by Indenture let 3 
Moiety for twenty-one Years, the Wife dies; in this Caſe the Leaſe ſhall bind the 
Survivor as a Leaſe made by her, which after the Coverture will be good till ſhe or 
one that claims in Privity under her ſhall avoid it by Entry. Cro. Zac. 41). Dyer 
187. J E. 4. J. f | 
If Husband and Wife and a third Perſon be Jointenants, and the third Perſon re. 
leaſe to the Husband and Wife, this is good, and gives all the Eſtate of the third 
Perſon to the Husband ; or he may releaſe to the Wife alone, and that would give all 
the Eſtate to the Wife alone. Co. Lit. 185. 

If a Man and Woman be Jointenants for Life, and the Woman marries, and ſhe 
and her Husband make a Leaſe for Years of their Moiety, rendring Rent, and then 
the Woman dies; in this Caſe the ſurviving Jointenant ſhall not avoid this Leaſe, but 
the Wife may avoid it if ſhe ſurvive her Husband ; and if ſhe had been Sole when ſte 
had made it, it had been good for her Life and the Life of the other Jointenant, 
Bridgm. 42, 43. | 

A. lets Land to two, Habendum eis ad terminum vitæ eorum conjuntim, & alterins 
diutius vivent” ; & aſſignatis ſuis, ſi primus eorum decedere contingat, durante vita ipſis 
= ſuperſtes & non aliter; in this Caſe they are Jointenants, and may make Partition; 

ut one of them can grant bur a Moiety. Dyer 41. | 

Two Tenants in Common make a Leaſe for Years, rendring Rent, this will be 
good ; and if either of them dies, the Executor of him that is dead, and the Survivor, 
may ſue for the Rent together or aſunder, as they pleaſe. Godb. Caſe 104. 

A 'Tenant in Common may make any Diſpoſal of his own Part at his Pleaſure, 
and another Tenant in Common joined with him cannot by any Deed he can make to 
a Stranger prejudice him therein, as he may in the taking up the Profits of the Land, 
Co. Lit. 197. 5 Co. 98. 

If two Tenants in Common join together in the Grant of a Rent-charge of 205. 
out of their Land; this is good, and ſhall be and enure as ſeveral Grants. 5 Co. 8. 

They may make a Feoffment, and give Livery of Seifin of the Land one to ano- 
ther, or make Leaſes one to another of the Land which they hold in Common. . 
Lit. 194, 318. Perk. F. 193. 

One Coparcener may make a Feoffment and Livery of Seiſin of his Part of the 
Land to his Companion, or he may make a Leaſe to him, or he may releaſe to him. 
Co. Lit. 194, 200, 318. Perk. 5. 193. 

If there be two Coparceners of a Houſe, and one of them enters generally, and 
makes a Leaſe for Life by the Name of All that bis Houſe, &c. the whole Houſe 
granted, but the Deed is good only for a Moiety. Cro. Car. 361, 615. 

A Wife is Leſſee for Life, the Reverſion to two Coparceners, and ſhe and one of 
the Coparceners make a Leaſe for Years of the Whole, rendring 101. a Year Rent te 
the Woman for her Life, and after 10 4 to the Coparcener; in this Caſe it ſeems if 
the Tenant for Life dies, the Leaſe is good but for a Moiety of the Parcener that 
doth let, but the Rent remains for all. Cro. Car. 284, 285. 

If two Coparceners be of an Advowſon, and the one preſents, and then ſhe grants 
the next Preſentation; this may be good, but it muſt be underſtood the next ſhe h 
to grant, for the very next her Companion will have. Dyer 35. 

If one Coparcener of a Seigniory grants his Part to a Stranger, it is good. Perk. $3 

If two Coparceners have twenty Acres of Land of equal Value between them i 
Tail, and they have been uſually let, and they make Partition, ſo as each of the 
has ten Acres; in this Caſe they make Leaſes of their ſeveral Parts, reſerving Þ 


the Rent, within the Statute of 32 H. 8. 5 Co. 5. Sed &, for Co. Lit. 14. is againſt it, 


If a Coparcener be married, and for Equality of Partition the Husband and Wite 
grant a Rent to the Feme Covert out of the Part of the Wife; this being equal 
bind the Wife for ever, and neither ſhe nor her Heirs ſhall avoid it. 29 Aſſ 23 
17 E. 3. 10. | 

If two Coparceners make a Leaſe, reſerving Rent, they ſhall have the Rent "3 
Common, as they have the Reverſion. if 
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If Coparceners TEA Advowſon, they may grant it away; or they may grant the 
next Avoidance, or they may preſent by Turns. Co. Lit. 164. 

The Husband purchaſes to him and his Wife in Fee, and he alone makes a Leaſe 
of the Land for ſixty Years ; this ſeems a good Leaſe by Stat. 32 H. 8. Cro. El 15. 


And yet this had been void by the Common Law as to the Wife. 2 Co. 77. Dy. gt. 


A Diſſeiſor cannot make a Feoffment or Grant to the Diſſeiſee of the Land whereof py a Diſſeiſor 
the Diſſciſin is; for by this the Diſſeiſſce will be remitted. Nor may he grant his or Diſſeiſee. 


Right to a Stranger; but by Releaſe, or by ſome other Way or Means, he may 
transfer bis Intereſt. But if he ſhall grant all his Right to a Stranger, ſuch a Grant 
is void. Perk. $. 85, 86, 197, 222. Co. Lit. 48, 49. 
And yet if he makes a Deed of Feoffment, or other Grant of the Land, whereof 
the Diſſeiſin is to a Stranger; this will be good againſt all but the Diſſeiſee himſelf. 
. 210. | 
* Diſſeiſee may make a Deed of Feoffment, and a Letter of Attorney, to enter 
and give Livery, and this will be good. Co. Lit. 48, 49. FEN B 62. Perk. g. 222. 
So if a Stranger enters in the Name of him that is diſſeiſed, and by his Command- 
ment makes a Feoffment in the Name of the Diſſeiſee, and by his Conſent; and the 
* Piſſeiſee gives Warrant of Attorney for him to enter and make Livery for him, and 
* he does ſo; this is good, and ſhall bind him. Perk. 5 157. 
If a Diſſeiſor makes a Charter of Feoffment to A. with a Letter of Attorney, and 
before Livery the Diſſeiſee confirms the Eſtate of A. or confirms the Deed to A. this 
is clearly void tho' Livery be made afterwards. Co. Lit. 3or. 

If the Heir Apparent of the Diſſeiſee diſſeiſe the Diſſeiſor, and grant a Rent- 
charge, and then the Diſſeiſee dies; in this Caſe the Grantor will hold it diſcharged. 
$0 if the Father diſſeiſe the Grandfather, and grant a Rent-charge, and dies, if the 
Grandfather dies, the Son will avoid it, for he is remitted. Co. Lit. 349. 

If he in Reverſion diſſeiſe his Tenant for Life, and dies ſeiſed, the intire Eſtate 
goes to the Heir, but the Right remains ſtill in the Leſſee. And if the Leſſor in this 
Cie grants the Reverſion, this Grant is void; for here is no Reverſion to grant. 
| , Hob. 323. 
| S If - Diſſeiſor enfeoffs a Stranger by Deed, and ſays it is with the Aſſent of the 
Diſſeiſee, and it is ſo; yet this is not good, for he cannot depart with his Right with- 
out Deed, and by way of Extinguiſhment : But if the Diſſeiſee ſhall enter, and then 
he and the Diffeiſor ſhall join in a Feoffment by Deed with Words of Confirmation, 

then it ſhall be ſaid to be the Feoffment of one, and the Confirmation of the other of 
them. And if they join in ſuch a Deed before the Entry of the Difleiſee, and the 
Diſſeiſor makes Livery, it ſhall be the Feoffment of the Diſſeiſor, and Confirmation 
of the Difſeiſee. Perk. F. 157. 
* If a Diſſeiſee makes a Leaſe for Years, and delivers it as an Eſcrow to a Stranger, 
# commanding him to enter into the Land, and then to deliver it as his Deed, who 
does ſo; this is a good Leaſe, for it is not his Leaſe till the ſecond Delivery, at which 
Time he has good Right and Power to let it. Cro. Car. 446, 457. 
A Diſſeiſee may not make a Leaſe of the Land whereof the Diſſeiſin is until he 
of has made his Entry, and recovered the Poſſeſſion of the Land again. Plow. 133. 

And therefore if one be diſſeiſed of his Land, and before his Entry or Recovery of 
iche Land he grants or gives the ſame, or his Right therein, to a Stranger; or grants 
nat WET 2 Rent-charge out of it to a Stranger: Theſe Grants are void; but by a Fine or 

© Releaſe he may make a Bar or Extinguiſhment. Cro. Car. 315, 368. Co. Lit. 214. 
nts Y Perk. F. 63, 66. 
bas 
8 G 
1%. bas no Child, or the like, he can neither be a good Grantor nor Grantee: And altho? 

4 ſuch a one be afterwards born, it will not amend the Caſe. But a Remainder ſo 

| limited may be good, if any ſuch Perſon ſhall happen to be when the Remainder 
falls. Owen 40. 

A. makes a Leaſe at Will to three, one of them dies; the Leſſor reciting his 
1 eath, and that the Indenture is ſurrendred and cancelled, makes an Eſtate to the 
. Survivors, Habendum to them & beredibus, without any Letter of Attorney to make 
= Livery ; this is void. Dyer 269. 5 Co. 10. | 


Ik a Grant of an Office be made for Life, the Remainder to a Succeſlor, it is void 
io the Succeſſor, Moor 8. 


The 


A Perſon not in Being at the Time of the Gift or Grant made, makes a Deed of By a Perſon 
ift or Grant, this cannot be good: As Primagenit', the firſt- born of J. F. and F. S. not in Being. 
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By Leſſor or 
Leſſee. 


By one who 
is not the 
Owner. 


By Tenants 
in Tail. 


Second Grant 
of the ſame 
Thing. 


of the 


By one out of ; 
Poſſeſſion for iſſuing out of this Land; in this Caſe the Grant will be good, and it will charge! 


the preſent. 


US 


The Leſſor cannot make a Feoffment to his Lefſee for Life, Years, or at Will. 
for one may not give a Poſſeſſion to one that has it before; and yet ſuch a Feoffment 
may enure as a Confirmation. Fitz. Faits and Feoffments 26. Perk. 5. 194, 197. 

But the Leſſor and Leſſee joining together may make what Eſtate they will of the 
Land. 10 Co. 49. | 

If a Leſſee for Life or Years makes a Leaſe for longer Time than he has, as if 3 
Leſſee for Years makes a Leaſe for Life, the Leaſes are good for ſo long Time as the 
Leſſor has it; as the Leaſe of Years in Caſe of a Leaſe for Life will be good for the 
Life if the Term of Years laſt ſo long; but if he gives Livery upon it (as he muſt to 
make it a good Eſtate for Life) it will be dangerous to him, for hereby he will com. 
mit a Forfeiture. 7 Co. 12. Plow. 524. 

So if he charges the Land for longer 'Time, it will be good for the Time of the 
Leaſe. / Co. 12. Plow. 524. Tenant in Tail makes a Leaſe according to the Stat. = 
of 32 H. 8. and then dies without Iſſue, ſo that his primitive Eſtate-tail is at an End, | 
and then the Leaſe derived out of it muſt be at an End alſo. 3 Co. 34. 

Leſſee for Years may not grant or charge longer than for his own Time, he cannot 
charge or create a Freehold out of it. Cro. Fac. 142. 

W here one grants that which is none of his own, if he afterwards purchaſes the 
Thing granted, and the Grant be by Deed indented, it may be good againſt him by 
way of Eſtoppel. 1 Co. 77. 

If Land be granted to two Men, and the Heirs of their two Bodies ; in this Caſe, 
altho* they have ſeveral Inheritances after their Death, yet neither of them can grant 
away his Eſtate after his Life. Co. Lit. 282. 

If one grants the ſame Thing twice, the ſecond Grant will be void; as if one 
grants the next Preſentation to a Church after the Death of the preſent Incumbent, 
and then after this grants the ſame to another, the ſecond Grant is void. 

So if one makes a Leaſe of Land for ten Years to one, and then makes a Leaſe of 
the ſame ten Years to another. But a Man ſeiſed of a Manor, after he hath de- 
miſed ten Acres of the Demeſne for ten Years, may grant the whole Manor for 

twenty Years, and it will be good for the Overplus preſently, and for the whole t 
Manor for the laſt ten Years. So where the ſecond Leaſe is to begin after the End of T 
the firſt Leaſe. Perk. H. 102. Dyer 35, 350. } 

If one grants me Common of Paſture without Number in his Ground, and after 1 
makes the like Grant to another; this ſecond Grant, altho' it be good againſt ne 
Grantor, yet it is not good as to me. Dyer 35, 350. . 

As if one by Word gives me his Horſe, and then grants him by Deed, this f 
is void. | 7 5 
And = if one makes his Leaſe for Years, rendring Rent, and after makes a Leaſe b. 
ame Land to another, to begin during the firſt Term: This may perhaps be 
a good Grant of the Reverſion ſo long, and the Rent in this Caſe may paſs without . te 
Attornment of the Tenant. Plowd. 432. | 

If a Reverſion be granted to one for Life, and after again for Years to the ſame or 
Perſon, and the Tenant attorns to both Grants at once, by this both Grants are vod. Su 
So if one grants his Seigniory to the Biſhop of London and his Heirs by one Deed, add wa 
grants it by another Deed to him and his Succeſſors, and the Tenant attorn to bot! WW 
together; in this Caſe they are both void for Incertainty. Co. Lit. 310. 11 H. 7. 10. f 

If one makes a Leaſe to A. for twenty Years, if he live ſo long, rendring Rei, . Te 
and after he makes a Leaſe to B. for eighty Years, by Indenture for eighty Years, 0 
begin preſently, or grant the Reverſion, to begin at a Day paſt, or the like; in tbeie 
Caſes if the firſt Leſſee attorn, the Rent will paſs, and if not, yet it will be 2 good 
Leaſe of the Land for ſo many Years as ſhall be to come after the Leaſe is ended; 
but if the ſecond Leaſe be by Word without Deed, then the Reverſion as a Rever- 
ſion cannot paſs, and the Grant will be void if there be nothing elſe to help l. 
1 Co. 155. Plow. 431. 

The Statute of 1 R. 3. gave Authority to Ceftuy que Uſe to make a Grant, Leaſe 
or Feoffment ; and by this was intended, that they ſhould make ſuch Eſtate as the) 
might lawfully make, and not a Diſcontinuance ; and therefore if Cæſtuy que Uſe If 
Life, where the Remainder was over in Tail, had made a Leaſe pur auter vie, al 
died, the Leſſee had been but Tenant at Sufferance. Dyer 57. 

If one has a Reverſion after an Eſtate for Life in Land, and he grants a Rent 


S OR 6132 0:7 rs hoe: Joly . 


Land after the Tenant for Life is dead. Perk. g. 65, 86. Co. Lit. 214. i 
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; 
1 
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If one makes a L.eaſe of Land to B. to begin two Years after, and before the two 
Years ended, whilſt the Leſſor is in Poſſeſſion, and before the Entry of B. he grants 
this away to another; this is a good Grant. Cro. Car. 117. 

If one makes a Leaſe for Years of his Land to A. and afterwards makes a Feoff- 
ment of it to B. this Feoffment is good to paſs the Revetſion. Moor 11. 

If the Father dies, and the Son makes a Leaſe of the Land deſcended to him to a 
Stranger before his Entry, this Leaſe will be good; but if a Stranger enters and 
abates into the Land before him, contra: And yet if a Leaſe be made to me for 
Years, in this Caſe I may make a Leaſe for Part of the Term, or an Aſſignment of 
all the Term, before I have made any Entry upon the Land. Co. Lit. 46. Plow. 
137, 142. Perk. 5 91. : ; 

If Leſſee for Years after his Term expires, takes a new Leaſe for Years of a 
Stranger, rendring Rent, and pays it, yet he remains Tenant at Sufferance to the 
krſt Leſſor; and therefore he may leaſe it to another before any Entry by him, for it 
is not out of his Poſſeſſion. Noy Rep. 120. 

S if a Rent be granted to me, and I grant it over to a Stranger before I have 
geiſin of it, this is a good Grant. Perk. F. 91. 

A Woman that has recovered her Thirds in Dower can make no Leaſe of it before 
ſhe has the Poſſeſſion by Execution. Plow. 133. 

If one ſeiſed of Land in Fee, and he and his Son and Heir Apparent join in a 
Leaſe of his Land, to begin after his Death, rendring a Rent to his Son, and then 
he dies, and leaves this Son his Heir; in this Caſe the Leaſe will be good, but the 
Reſervation of the Rent will be void. Hob. 151. 

If one makes a Feoffment to the Uſe of a Stranger for Life, the Remainder to the 
Wife for her Jointure ; altho' the Stranger dits before the Wife, this will not be a 
good Jointure within the Statute to Bar her of Dower: Nor can ſuch a Jointure be 
for the Life of another, but it muſt be for the Wife's own Life. Hob. 153, 450. 

Co. in Vernon's Caſe. 

One that has but a Right or Title, or Action to Lands or Goods, properly cannot 
give or grant, and ſo transfer this to a third Perſon ; but it may be releaſed to him 
that hath the Poſſeſſion of the Thing; nor can ſuch a Thing be charged with a Rent, 
Se. Perk. Q. 92, 93. Fitz. Donne 3. Bro. Donne 13. 
hut in ſuch a Caſe as this a Man may perhaps by Fine, or other Matter of Record, 
or Deed indented by way of Eſtoppel, be bound and concluded. Perk. F. 65, 66. 

* As if one grants a Reverſion by Fine executory of Land that he has nothing in, 
and he after purchaſes this Reverſion ; this Grant may be good, and the Grantee 
ſhall enjoy it. But if two Men join in a Deed to grant a Reverſion of Land, and 
one of them has nothing in it, and the other has all; in this Caſe it ſhall be ſaid to 
| be his Grant that had it alone; but by Fine it is otherwiſe. Perk. F. 66. 
If one grants or charges Land that is not in his Poſſeſſion, and he has only a Right 
do what he grants or charges, this Grant will not be good; as if a Man be diſſeiſed 
of his Land, and before he has entred or recovered the Land, he grants or gives it, 
or his Right in it, to a Stranger; or grants a Rent-charge out of the Land to a 
Stranger; theſe Grants are not good unleſs they be ſo made that they may work by 
= Vay of Eſtoppel. Co. Lit. 214. Perk. g. 65, 86. 
fit one has a Term of Years in his Land, and by his Will deviſes it to F. S. for his 


rann 


* Be. Ch 


. 


_ St. 
F 


o 


Life, and after to me for the Reſidue of the Years ; or if one gives to J. S his 


Term, if he lives ſo long as the Term ſhall laſt, and if he dies before the Term ends, 
the Remainder to me; in theſe Caſes, ſo long as J. . lives, I may not grant this 
H Poſſibility away to another. So if a Leaſe be made to me and my Wife, the Re- 
| | mainder to the-Survivor of us; this Remainder is not to be granted away. 4 Co. 66. 
50. 24 Dyer 244. | 
Y Deviſee enters into a Term deviſed to him without Conſent of the Executor, and 
| grants his Right and Intereſt to the Executor; this is a good Grant. Owen 56. 
| If there be Lord and Tenant, and the Tenant leaſes the Tenancy to the Lord for 
= Life; in this Caſe the Lord altho? his Seigniory be in ſuſpence, yet the Lord may 
brand it to a Stranger. Perk. F. 88. 
It A makes a Feoffment in Fee, on Condition that if he pays 20 J. he ſhall have 
1 the Land again, and before the Time of Payment he grants a Rent- charge out of the 
Land; this is void, for he has but a Poſſibility of the Land. 1 Co. 147. 10 Co. 48, 49. 
| ave four Houſes in Execution upon a Statute, and by Courie of Time it will 
thirteen Years, and after two of the Houſes are evicted by Elegit for fifteen 
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Years; I may in this Caſe aſſign this Intereſt, and it will be good. 4 Co. 66. 5 0. 
24. 10 Co. 51. Dyer 244. 

If a Man ſells me Goods, and I leave them in his Poſſeſſion, and a Stranger take, 
them from him, and I grant or ſell them to the Stranger, this is good. Perk. g. 92. 
And if a Man takes my Goods, they being out of my Poſſeſſion, and ſells them tg 

me in a Market-overt, this Sale is void. Perk. F. 93. 


By Feoffor, If a Feoffment be made on Condition, and before the Time of the Performance gf 
— the Condition the Feoffor and Feoffee join together to make a Leaſe for Life or Yer; 


Mortgage of the Land, or to charge it with a Rent, or the like, this will be good. 1 Cy. 147 | 
Donor or 10 Co. 48. 49. For it is a Rule, that all Fee-fimple Land may be charged by one 
Donee, way or other. | 
If A. ſells Land to B. by Indenture, and before Inrolment they join in the Grant 
of a Rent-chaige to C. in this Caſe the Grant of the Rent-charge will be good 
whether the Deed be inrolled or not. Co. Lit. 45. 10 Co. 48. 
If Donor and Donee in Tail grant a Rent-charge out of the Land, and then the 
Donee dies without Iſſue; in this Caſe the Grant will be good to bind the 5 
Donor. id. 
If a Leaſe be made to Husband and Wife for their Lives, the Remainder to the 
Executors of the Survivor of them, and the Husband grants away this Term, and £ 
dies, this will not Bar the Wife, for he had but a Poſſibility, and no Intereſt. But if | 
a Man be poſſeſſed of a Term of forty Years in. Right of his Wife, and makes 4 : 
Leaſe of twenty Years, 2 a Rent, and dies, the Executors of the Husvand 
will have the Rent, but the Wife will have the Reſidue of the Term. And if the 
Husband makes a Grant of the whole Term, upon Condition that the Granree ſhall 
pay a Sum of Money to his Executors, Cc. and the Husband dies, and upon Breach 
of the Condition the Executors enter; this is a Diſpoſition of the whole Term, and 
the Wife is barred. 5 Co. 9. | 
If Tenant in Tail, and he that is next in Remainder in Fee join in the Grant of 4 
Rent-charge in Fee, and after the Tenant in Tail dies; in this Caſe the Grant and 
Charge is good againſt him in Remainder, Co. Lit. 45. 10 Co. 48. 
If one infeoffs divers to the Uſe of his Son and Heir upon Condition, and before 
the Time of the Performance of the Condition the Father and Son join in a Grant or 
Charge of the Land ; this will be a good Grant or Charge. 1 Co. 147. 
If A. makes a Feoffment of his Land to B. on Condition, that if A. pays him 200 
he ſhall have his Land again. In this Caſe B. may grant over this Eſtate if he vil EZ 
to a Stranger, but it will be ſubject to the Condition in whoſe Hands ſoever it goes | 


And if in this Caſe B. grants a Rent to a Stranger out of the Land, and after the 


. 
Condition is performed, and the Feoffor enters, here the Feoffor ſhall avoid the Rent; ! 
but if A. in this Caſe grants a Rent out of the Land, this Grant will be void, for 4 4 
has but a Poſſibility. 1 Co. 147. Tt 
By one who He that has but an Intereſſe Termini, a Leaſe for Years to commence in fit, 
has but an In- either of the Land itfelf, or any Profit apprender out of it; or has only an Inter: by | þ 


tereſſe _ Extent upon an Execution, he may grant and transfer this over to another. Cs. I. 
dil. . 46. 4 Co. 64. Perk f. 91. 22 E. 4 3 i 8 7 
One poſſeſſed of a Term of Years deviſes it to one for Life, and after to anothet 
for the Reſidue of the Years, and the firſt Deviſee enters by Aſſent of the Executors a 
and after he in Remainder during the Life of the firſt Deviſee grants it away; thi» RF at 
not good, for it is but a Poſſibility, and not grantable over. 6 Cs. 66. | 
By a Servant Tf a Shepherd, Bailiff or. Parker, gives or grants his Maſter's Goods, by or with- 5 
of his Malter's ut a Deed, without his Maſter's Conſent, this is not good : Bur yet it is held, th: WR th 
Nenn a Taverner may give or ſell his Maſter's Wine, or a Mercer his Mercery Wares ; 2d 
that this will be good. Quere, If he gives, and not ſells them away. Bro. Donne 56+ 
By Eccleſiaſti- Eccleſiaſtical Perſons, ſuch as are Biſhops, Deans, Prebends, Parſons, Vicars, and 
cal Perſons. the like, for the Lands they have in their Spiritual Capacities in Right of the 
Churches, Houſes, Sc. which are Ecclefiaſtical Lands, they are limited and te. 
ſtrained in the Diſpoſal of them, as the Tenant in Tail is limited for his intailed 
Land ; and as the Husband and Wife are limited in the Diſpoſal of rhe Lands he 
has in his Wife's Right, or together with her, it is therefore as to all theſe Kinds 0! 
Perſons to be obſerved, that Eccleſiaſtical Perſons for their own Temporal Lands 
that they have by Purchaſe or Deſcent in their natural Capacity, the Tenant in Ta 
for the Land he has in Fee-ſimple by Purchaſe, Deſcent or otherwiſe, and for Land 


that ſingle Men and Women have in their own Right, they may do with theſe Lon 
: 2 Was 


* 


n 
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what they will, and there is no Reſtraint upon them. But how far they are reſtrained 
as to their other Lands, obſerve, that by the Stat. of 32 H. 8. c. 28. it is enacted, That 
Leaſes made by Tenant in Tail, or by him who is ſeifed in the Right of his Wife or 
Church, (the Perſons making them being of full Age at the Time of making ſuch 
Leaſe) ſhall be good and effectual in Law againſt the Leſſors, their Heirs, Wives and 


hereafter mentioned ; and by this Act no Fine, Feoffment, or other Act done by the 
Husband only of the Inheritance or Freehold of the Wife, ſhall make any Diſconti- 
nuance, or Prejudice the Wife, or any other who is to enjoy the Land after the De- 
ceaſe of the Wife, the Fine levied by Husband and Wife only excepted. 

By 1 Elix. not printed in the Statutes at Large, which you may ſee in Moore's Re- 
ports, p. 107. it is provided, Thar all Eſtates made by any Archbiſhop or Biſhop of 
any Manors, Ec. Parcel of the Poſſeſſions of their Biſhoprick, or united or apper- 
taining thereunto, to any but the Queen herſelf, other than for twenty-one Years or 
three Lives from the Time of the making of it, ſhall be void. 

By Stat. 13 Fliz. c. 10. it is enacted, That all Leaſes, Conveyances or Eſtates 
made by any Maſter or Fellows of any College, Dean and Chapter of any Cathedral 
or Collegiate Church, Maſter or Guardian of any Hoſpital, Parſon, Vicar, or any 
other having any Spiritual or Eccleſiaſtical Living, or any Houſes, Lands, Tithes, or 
other Hereditaments, being Parcel of their College, Cathedral, Chapter, Hoſpital, 
Parſonage, Vicarage, or other Spiritual Promotion belonging thereunto, other than 
for twenty-one Years or three Lives from the Time of the making thereof, ſhall 
be void. 
| And by Stat. 13 Eliz. c. 20. No Leaſe is to be made of any Benefice or Eccleſiaſtical 

Promotion with Cure, or any Part thereof (and not impropriate) ſhall endure any 
longer than while the Leſſor ſhall be ordinarily Reſident and Scrving the Cure of ſuch 
* Benefice, without Abſence above eighty Days in any one Year, but that every ſuch 
Leaſe immediately upon ſuch Abſence ſhall ceaſe and be void. 
| Yet he that is allowed to have two Benefices may let one of them (upon which he 
is not moſt ordinarily Reſident) to his Curate only; but the Leaſe ſhall! be good no 
longer than during the Curate's Reſidence without Abſence above forty Days in a 
Lear. See Stat. 14 Eliz. c. 11. 18 Eliz. c. 6. & 11. & 43 Elix. c. 9. 

But by the Common Law a Biſhop, Parſon, Prebend, Cc. upon an Eſcheat, For- 
feiture, or otherwiſe, may grant a Copyhold Eſtate according to the Cuſtom of 
the Manor; and this will be good. 4 Co. 23. | 


And by the Common Law every Biſhop, Dean, Parſon, Vicar, or Corporation 


Lives or Years without Stint of Time or Number, Concurrentibus bis que in Lege re- 


| quiruntur. But now by the Statutes of 13 H. 8. and 13 Eliz. they are reſtrained to 
make Leaſes or Grants but under certain Limitations and Proviſoes. 


% As, 1. The Grant or Leaſes muſt be made in Writing by Deed indented, and not 

by by Deed Poll, or by Word only. Co. Lit. 44. | 

Li. % T my mos begin from the Day of the Date or Making thereof, or a Conſectione 
8 inde. 5 Co. 6. 

ther RET: 3: The ancient Leaſe muſt be ſurrendred or yielded up, or expired or ended within 

ror, WT © Year after the making of the ſecond Leaſe; and this Surrender muſt be abſolute 

and not conditional. 5 Co. 2. 


4 There may not be a double Leaſe in Being at one Time. 5 Co. 6. 
5. The Leaſes may not exceed twenty-one Years or three Lives from the Time of 
© the making of them. Dyer 246. | 


6. The Leaſe muſt be of Lands and Tenements manurable, out of which a Rent 
way be reſerved, 5 Co. 3. 


„It muſt be of Lands and Tenements which have uſually been let to Farm twenty 
ears before the Leaſe made. 6 Co. 37. Co. Lit. 44. | | 
8. There muſt be reſerved to them and their Succeſſors ſo much yearly Rent or 
more as has been accuſtomably uſed to be paid for the ſaid Lands. 5 Co. 6. 

= 9: The Leaſe may not be made without Impeachment of Waſte. 6 Cv. 3. 

| 10. The Leaſe muſt have all due Ceremonies and Circumſtances for the Perfection 
Jof kit as other ſuch like Leaſes have, as Livery of Seiſin, and the like, where they 
e ſneedful. 7 C. J. 8 Co. 54. | 


"= It it be made according to the Exception of the Statute of 1 Eliz. E9 13 Eliz. 


by 


cucceſſors ; but this Leaſe muſt be made under all the Conditions and Qualifications® 


Spiritual, might have charged their Poſſeſſions, or made Leaſes of their Lands for _ 


and not warranted by 32 H. 8. as in the Caſe of a concurrent Leaſe, and it be made 


— 


— 
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by a Biſhop or any Sole Corporation, it muſt be confirmed by the Dean and Chapter, 
or others that have Intereſt. 11 Co. 66. 5 Cp. 3, 14. Co. Lit. 44. Stat. 32 Hl. 8. c 28. 
13 Eliz. c. 10. 1 Fac. c. 3. 1 Eliz. c. 19. 14 Eliz. c. 11. 18 Eli. c. 10, 20. 

And if a Parſon or Vicar makes a Leaſe, it is not good but during the Parſon er 
Vicar's Reſidence, according to 12 Eliz. c. 20. and here needs no Confirmation at al. 
Co. Lit. 141. 

And ifs Parſon makes a Leaſe, and he is after deprived or reſigns, the Succeſſyr 
may avoid it. 2 H. 4.2. 26 H. 8. 2. 

Theſe Colleges, Deans, Chapters, Wardens of Hoſpitals, and the like, having 
Spiritual or Eccleſiaſtical Livings, againſt the Proviſion of the Act of the 13th of 
Eliz. c. 10. are reſtrained to make Leaſes to the King as well as to common Perſons, 

Co. 1 
; — of the Leaſes to be made by Colleges and Houſes of the Univerſity muſt 
have ſome Rent-corn reſerved upon them. Stat. 18 Eliz. c. 20. 

And Leaſes of Benefices with Cure are no longer good than the Parſon is Reſident, 
Stat. 13 Eliz. c. 20. 

And there is no way to make the Leaſes of theſe Perſons for longer Time good. 

The letting at one, or at ſeveral Times, for eleven Years, within the twenty Years 
paſt, is enough to warrant the new Leaſe, and a Grant by Copy of Court-Roll for 
Life, Years, or in Fee, is a ſufficient letting to Farm within the Starute ; ſo a Leaſe 
at Will by the Common Law. But theſe Lettings to Farm muſt be by ſome one 
ſeiſed of an Eſtate of Inheritance, and not as Guardian in Chivalry, Tenant by the 
Curteſy, or in Dower, or the like. 6 Co. 37. 

If more be reſerved upon the new than was upon the old Leaſe, it is good enough, 
But if one Acre more be added to the Land formerly letten, and an Increaſe of Rent 
for that, this is not good. But if the Land antiently together be now let aſunder, 
and the Rent divided, but made up in Parts, this is good. So if there be two Copar- 
ceners of ſuch Land, and one lets his Part at the half Rent, this will be good. And 


if the antient Rent be of four Days, and the new Rent is reſerved to be paid at on: tie 
Day, yet the new Leaſe upon the Statute of 32 H. 8. is good. Co. Lit. 44. 5 0. nl 
. C3 m. 


Eccleſiaſtical Perſons may make Eſtates of their Lands they hold in Right of their | 
Biſhopricks, Colleges, Churches, Sc. or may make Leaſes for a leſſer Time than WRT fa 


three Lives or twenty- Years. Co. Lit. 44. | © on: 

And Eccleſiaſtical Perſons cannot make Feoffments, Grants, c. of their Eccle. cot 
ſiaſtical Lands for longer Time than three Lives or twenty-one Years, for all Feof- of 
ments, Gifts, Grants, Leaſes by Biſhops, altho' they be confirmed by their Dean and ten 
Chapter, or any of the Colleges or Halls in either of the Univerſities or elſewhere, dt Al 


by Dean and Chapters, Maſters or Guardians of any Hoſpitals, Parſons, Vicars, ot 32 
other having Spiritual or Eccleſiaſtical Livings, are voidable. Co. Lit. 43. 

Leaſes of Houſes in Cities, and belonging to Churches, are not ruled by Statutes 
of 13 18 Eliz. but by the Statute of 14 Eliz. Hob. 269. 

A Biſhop or ſuch like Spiritual Perſon may grant antient Offices of Truſt, of Ne- 
ceſſity or Convenience; as the Office of Chancellor, Regiſter, Steward, Bailiff, or tht 
like, with the antient Fees incident thereunto, for the Life or Lives of the Grantees, 


and theſe Grants are good, altho' they be made by the Biſhops of the new erectd WW A 
Biſhopricks, and that there be not in them the Conditions and Properties required in WF mair 
the Leaſes before mentioned, ſo as they be confirmed by the Dean and Chapter; and i the 

yet they may not make a Grant of any new Office, nor add any Fee to the ol! WF EI 
Offices; and therefore if a Biſhop grants an Annuity pro conſilio impenſo & impendeniy A 
where none was before, his Succeſſor may avoid it. And yet if there be an old Fee due, 
and there is a new Fee added to it, in this Caſe it ſeems good for the old Fee, and * 


void for the new Fee. Neither may they grant their Offices otherwiſe than the 
have been granted ; as where antiently the Office was granted to one, there it mult 
be to one; and where to two, there it muſt be to two, and that jointly, and not ie 
one after the other. Nor may the Grants be for any longer Time than for the Lis 
of the Grantees. And in Caſe where the Grant is void, the Confirmation of ihr 
Dean and Chapter will not make it good. Dyer 300. Vide 2 Brownl. 134, 158 
5 Co. 15. 11 Co. 66. 10 Co. 58. Dyer 370. 1 Co. 68. | 
The Biſhop can make no Kind of Conveyance of any of the Lands belonging to bi 
Biſhoprick for longer Time than twenty-one Years or three Lives, rendring the 4 
tient Rent. Vide Moor's Rep. 107. | 
2 


due, becauſe of the Contract 


demiſed to 


— — — rw 
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A Leaſe by a Biſhop made by Indenture, to commence preſently for twenty-one 
Years, when there is an old Leaſe in eſſe, is good notwithſtanding the Statute of 
1 Eliz. Moor 107, 108. | 

If a Leaſe be made by ſuch Perſons of Land antiently let at ſuch a Rent, and of 
other Land not before let together at the old Rent, with an Addition of more Rent 
for the other Land; this is not good. 5 C. 6. | 


A Leaſe made by a Biſhop for three Lives, where there is a Leaſe for Years in 


e, is void. Moor 253. 


And if a Biſhop, or other ſuch like Spiritual Perſon, makes a Leaſe of his Spiritual 


Land for twenty-one Years to one, and then makes a Leaſe of three Lives of it to 
BS .nothcr, this ſecond Leaſe is void. Co. Lit. 44. 5 Co. 14. 11 Cv. 66. 


A Leaſe for three Lives by a Biſhop of Tithe is void againſt the Succeſſor, altho! 


chere be as much Rent reſerved as uſually has been reſerved and paid upon any 
SS former Leaſe. Moor 778. | 


If a Biſhop ouſt his Leſſee for Years, and then makes a Leaſe for three Lives, it is 
void; for where the Statute ſays, the old Leaſe muſt be ſurrendred, an illuſory Sur- 


render upon Condition will not ſerve the Turn. 5 Co. 2, 3. 


If the Parſon and Ordinary had made a Leaſe for Years of the Glebe to the Pa- 


E tron, and after the Patron aſſigned it over to another Perſon ; this had been good, 
and the Confirmation of the firſt Leaſe made to himſelf, and the Deed of the Patron, 

in ſuch a Caſe ſhould enure to a Deed in Rent, to make the Aſſignment of the 
© Leaſe good, and to confirm the Leaſe to the Aſſignee. 5 Co. 15. 


If a Biſhop has two Chapters, as he may have, both of them muſt confirm Leaſes 


© made by the Biſhop : Bur if one of the Chapters, after the Date or Making of the 
© Leaſe be diſſolved, there the Confirmation of that which is in Being is good enough 


to make the Leaſe good, and there will need no Confirmation of the King as ſupreme 


Ordinary. Dyer 282, Co. Lit. 31. 


If a Biſhop makes a Leaſe of a Portion of Tithes for three Lives, rendring the an- 


tient Rent; this is a void Leaſe as againſt the Succeſſor, by the Star. 32 H. 8. and 
I Fliz. for no Rent will ariſe out of Tithes ; and therefore the Acce 
the Succeſſor will not make it 5p Cre. Fac. 173. 


ptance of it by 


If a Biſhop makes a Leaſe for twenty-one Years, and all thoſe Years being ſpent, 


© ſaving three or more, yet the Biſhop may make a new Leaſe to another for twenty- 
© one Years, to begin from the making, but not a Leaſe for Life or Lives, and this 
concurrent Leaſe is good as well upon 1 Fliz. in Caſe of a Biſhop, as upon 13 Eliz. 


of Deans and Chapters, c. C9. Lit. 44, 45. And this the 32 H. 8. did not ex- 


tend to. But in the Caſe of the Biſhop's concurrent Leaſe it muſt be confirmed. 
# Alſo the Exception of the Statute of the iſt and 13th of Eliz. do as herein differ from 
32 H 8. for the Leaſes for Years to be made upon the 1ſt and 13th of Hliz. muſt 
begin from the Making, and not from the Day of the Making; but the Leaſes upon 
the 32 H. 8. are to begin from the Day of the Making. And altho' the Statutes of 
the 1ſt and 13th of Fliz. do not ſay the Leaſe muſt be in Writing, yet muſt it 
WT therein, and in the other Properties before-mentioned and required by the 32 H. 8. 


WT follow the Pattern thereof, the concurrent Leaſe only excepred. Co. Lit. 44, 45. 
: Vide Hob. y, 10, 107, 148, 149. 


A Leaſe made by a Biſhop to one for three Lives (viz.) to one for Life, the Re- 


wainder to another for Life, the Remainder to a third for Life, is not good within 


: = —_ of 1 Elix c. 4. for Action of Waſte will not lie for the Waſte. Cro. 
Ex. 07, | 


A Leaſe of a Fair reſerving a Rent is not good within 1 Fiz. altho' the Rent be 


z yet it is not incident to the Reverſion, it is without 
Remedy by Aſfiſe or Diſtreſs. 5 Co. 3. | 


A Leaſe by a Biſhop by Indenture reſerving the antient Rent, not ſaying how 


much it is, and made of Part of a Manor, and not of all together, which was uſually 


gether at one Rent; this Leaſe and Reſervation both will be void againſt 
the Succeſſor. Cro. Eliz. 67. 


Three Years of a former Leaſe being in Being, the Biſhop leaſed for twenty-one 
Years, this is a good Leaſe. 1 Leon. 148. 


zihop makes a Leaſe for three Lives in Remainder one after another, which is 
not within the Statute of the 1ſt of Eliz. at the old Rent, and the Biſhop's Succeſſor 
"*cepts the Rent, this ſhall bind him for his Time. Cro. Eliz. 67. | | 
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Deeds in general. Part | 


By Biſhop. 


— 


A Biſhop is ſeiſed of a Manor whereof an Acre is Parcel, and by Indenture he de. 
viſes the Acre to F. D. and W. D. Habendum to the ſaid J. a die datus Indenturæ fg 
his Life, th: Remainder to V. for his Life, rendring 3s. 2 d. per Ann. at Michaelny, 
and Lady-day, the Biſhop dies, B. is created Biſhop, his Bailiff of the Manor gather, 
and pays this amongſt the other Rents to the Biſhop, who accepts it, this ſhall bind 
the Biſhop. Cyro. Elix. 67. 

A Biſhop grants a Portion of Tithes to A. B. and for their Lives ſucceſſively, 
rendring the antient Rent, and dies, the Succeſſor accepts the Rent for divers Yearz, 
and then made a Leaſe for twenty-one Years; in this Caſe the Leaſe is void for the 
Thing not chargeable with the Rent, and therefore the Acceptance by the Succeſſor gil 
not affirm it. And it is not like Leaſes made by Biſhops at Common Law for three 
Lives, which is only voidable, and their Acceptance of Rent may affirm it. Cro. ac. 153 

A Biſhop grants an antient Office of Keeper of one of his Parks, and the antien; 
Fee; and adds, Necnon paſturam pro duobus equis; the Grant of the Paſture is vod, 
and it will endanger the whole Grant. Bridgm. 29, 30. 

A Biſhop granted a Rent to J. &. during his Life, out of his Manor of JF. pro wn. 
cilio impendendo, and then died; and it was held not void againſt the Biſhop whilt 
he lived, but that it was void by his Death. Dyer 370. | 

A Biſhop granted ſuch an Annuity pro concilio impenſo et impendendo, and this ix 
confirmed by the Dean and Chapter, and then he died; and it was held not good to 
charge the Succeſſor in an Annuity ; and yet it was ſaid, that altho* the Biſhoprick 
was founded of later Times, (i. e. in the Time of H. 8.) yet that the Grant of an 
Office of Neceſſity in Poſſeſſion with reaſonable Fees, was good. Bridgm. 31. 

A Biſhop may grant the Office of Stewardſhip of a Manor, with a Fee out of the 
Manor, and ſuch Grant will be good; but the Steward muſt tender his Service to 


every Succeſſor. Dyer 156. 
A Biſhop granted the Office of Surveyor of all his Manors to two for their Live, 


and twenty Nobles Fee for it; and this was held void. And it was held, that ſuch 
a Grant by the Common Law, had it been confirmed by the Dean and Chapter, had 
been good. And where it is an antient Office, the Biſhop may grant it ſtill with the 
antient Fee; yet it may not be granted to two for Lives, for that is againſt the Sta- © 32 
tutes, and if confirmed by the Dean and Chapter, yet it is not good. And it ws = 
held, that altho' it be an antient Office, yet it is not good without the Confirmation of rel 
the Dean and Chapter. And alſo that if the Biſhop be tranſlated, depoſed or re. © Le 
moved who made the Grant, that the Grant is vaid againſt the Succeſſor, altho' he | up 
be alive that made it. 9 Cs. 51. 1 Co. 58, 59. Bu 
A Biſhop leaſes for . twenty-one Years, then ouſteth the Leſſee, and leaſes to an- 8 
other for three Lives, rendring the antient Rent; this is confirmed by the Dean and chr 
Chapter, the Biſhop is tranſlated, this Leaſe is good. 1 Leon. 59, 60. a F 
A Biſhop leaſes for three Lives, (viz.) to one for Life, the Remainder to the | 
ſecond, the Remainder to the third for Life, which is not warranted by the Statue the 
of 1 Eliz. the Succeſſor accepted the Rent; this will bind the Succeſſor during his four 
Time. Cro. Eliz. 67. 5 Co. 81. Dyer 282. 3 Co. 65. Co. Lit. 370. 10 
If a ſecond Leaſe be made by a Biſhop for twenty-one Years, a Year before the A 
End of a former Leaſe, to begin preſently from the Date of it; this is good enough. for 
So to make a Leaſe for three Years before the Expiration of a former Leaſe to begin Cop 
preſently. But if the Biſhop after a Leaſe for twenty-one Years makes a Leaſe tor year 
three Lives, this is not good. So for Leaſes in Reverſion. 1 Leon. 147, 148. Dyer T 
D 


246. Cro. Eliz. 241. 
If ſuch a Perſon makes a Leaſe for twenty-one Years, and many Years after make 


another Leaſe to the ſame Perſon for twenty-one Years, which is a Surrender of the 
firit Leaſe; Qu. If the ſecond Leaſe be good. 2 Leon. 10). 

A Biſhop made a Leaſe for twenty-one Years, and after made a Leaſe to anothe! 
for twenty-one Years, to begin at the End of the firſt Leaſe; this is not good. 
3 Leon. 130, 131, 132, 133. 

If a Biſhop grants an ancient Office and Fee incident to it, and makes the Fee 

eater than antiently it was; it may be good for what was antiently paid, but not 
2 the Increaſe of the Fee, nor can the Confirmation by the Dean and Chapter mabe 
it binding to the Succeſſor. Bridg. 29. 

Leaſes for Lives of Copyhold Eſtates are not within 1 Eliz. 1 Leon. 59. 

A Biſhop was ſeiſed of Tithes in Right of his Biſhoprick, and made a Leaſe thereof 


for three Lives, rendring the antient Rent, and after died, the Succeſſor made 1 = 
I eale 
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Leaſe for Years, Sc. in this Caſe it was agreed, that the firſt Leaſe of Tithes was 
void, for it is but of Tithes that lie in prender, nor any Place wherein a Diſtreſs may 
be taken, nor any Remedy for the Rent: Burt had it been a Leaſe for Years, ſo that 
Debt might be brought for the Rent, it had been good. And ſo it is of all other 
Things which lie in Render or Prender where no Diſtreſs can be taken. Cro. Fac. 
112. | 
we it was agreed, that the Leaſe was not good by 1 Elia. nor is ſuch a Leaſe 
good by Tenant in Tail, or by a Biſhop, Dean and Chapter, upon 32 H. 8. Cro. 
111, its. 

A Biſhop lets a Portion of Tithes to A. B. and G for their Lives ſucceſſively, 
rendring the antient Rent, and after dies, the Succeſſor accepts the Rent for divers 
© Years; this is not a good Leaſe within 32 H. 8. or 1 Fliz. for there is no Remedy 
BS for the Rent; as where a Rent is reſerved upon a Leaſe of a Hundred for Life, and 
me Acceptance here does not make it good, for it is void againſt all but the Biſhop 
himſelf. Cro. Fac. 110, 111, 173. | h 
= A Biſhop leaſed to B. for Years, rendring Rent, after grants the Reverſion to C. 
for ninety-nine Years, rendring the antient Rent, Habendum from the Day of the 
WS Leaſe; the Grant was confirmed by the Dean and Chapter, but B. did not attorn 
and it was held void, for it was by way of Grant, and to paſs as a Reverſion. 
| Leon. 17. 

l Biſhops and ſuch like Perſons may not alien their Eccleſiaſtical Lands to the King 
W himſelf, otherwiſe than according to the 1 & 13 Eliz. - 11 Co. in Magdalen College 
= Caſe. | 


is in eſſe, is not void, but voidable during the Life of the Dean. Moor 875. 

= Deans and Chapters, Tenants in Tail, and ſuch like Perſons, may not make Leaſes 
W without Impeachment of Waſte, but they may make Leaſes pur auter vie, which will 
de an Occupancy. 6 Cv. 37. 

If Land has been uſually let at Will, or by Copy, ſuch Lands may be let by Deans 
and Chapters, Tenants in Tail, and ſuch like Perſons, upon 13 Eliz. c. 10. G 
32 H. 8. c. 28. 

And if a Heriot was reſerved upon the Copyhold Leaſes, and there be no Heriot 
E reſerved upon the new Leaſe, it is good enough. And if the Rent upon the new 

Leaſes be reſerved upon two Days, where upon the former Letting it was reſerved 
upon four Days, it is good in the Leaſes of Eccleſiaſtical Perſons, upon 10 Elix. 
But otherwiſe it is upon the 32 H. 8. c. 28. 6 Co. 37. 

S Biſhops with the Aſſent of Dean and Chapter now can make no Leaſes but for 
chree Lives or twenty-one Years, but in Caſe of a neceſſary Officer for his Life with 
Fee, this may be with Conſent of Dean and Chapter. 32 H. 8. c.28. 1 Eliz. c. 19. 
= Nor may they grant Annuities or Things out of which no Rent can iſſue; and if 
W their Grant be ill at firſt, no ſubſequent Accident will make it good; as if it be for 
4 wet OG and one of them dies before the Biſhop. Quod initio non walet, Oc. 

10 Co. 58. | 
A Dean and Chapter ſeiſed of a Manor in Fee, in which were Copyholds grantable 
bor three Lives, the Rent being 8 5. 6 d. payable at four Times with Heriot, grants a 
W Copyhold to A. for the Life of three others, rendring the 8 s. 64. at one Payment 
yearly ; this Leaſe is within the Statute, and good. 6 Co. 37. | 

he Dean can make no Leaſes without the Chapter. Godb. 211. | | 

Deans and Chapters may not make Leaſes without Impeachment of Waſte, by 
13 Eliz. c. 10. 6 Co. 3). 

If a Dean of one Cathedral be elected Biſhop of another See with Diſpenſation 
Retinere Deconatum in Commendam, after the Biſhop of that See whereof he was Head 
Id Dean, do make a Leaſe of Parcel of the Poſſeſſions of the Biſhoprick, the Con- 

pration of the Leaſe by the Commendatory Dean is good. Hugbes's Abr. 1220. 

A Leaſe by the Dean and Chapter of St. Paul's of a Houſe in London, the Houſe 


; RG _ in Leaſe to another for ten Years, is void by the 13 & 14 Eliz. Cro. 
$94. 


6. Eliz. 350. 


A Prebend was antiently let with the Exception of all Crab-Trees, and ſuch like 
* and the new Leaſe is made without this Exception; it is not good. 2 Co. 458. 
uch Kind of Spiritual Perſons, as Biſhops, Deans, and the like, may not * 

| | | | the 


A Leaſe by a Dean and Chapter for three Lives, when the Remainder of a Term Dean and 


Pter. 


A Leaſe made by a Prebend is good by 32 H. 8. but not by a Parſon or Vicar. Prebenduey.. 
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Deeds in general. Dan! 

the next Avoidance of Churches or Rent out of thoſe Lands, but the ſame will be 

void after their Death: Leaſe by Parſon, Patron and Ordinary, being avoided by the 

next Incumbent; makes it void againſt all his Succeſſors. Cyro. Eliz. 420. 

A Prebend makes a Leaſe of Part of his Prebend's Land, with an Exception of 
great Woods, Oaks, Aſhes, Ec. this was confirmed by the Biſhop, Patron, but got 
by the Dean and Chapter; after he made a ſecond Leaſe without an Exception; in 
this Caſe the Confirmation without the Dean and Chapter is good, and the ſecond 
Leaſe without the Exception is void, by i3 Eliz. 3 Bulft. 290. | | 
Prebend. A Prebendary made a Leaſe for Years of his Land, with Exception of the oreat 

Wood, as Oak, Sc. which is confirmed by the Archbiſhop, but not by the Dean and 
Chapter ; and then he makes another Leaſe without this Exception, the Land beins 
uſually let with the Exception: In this Caſe it was held, 1. That the Leaſe confirmed 
by the Archbiſhop, Patron of the Prebend,' was good without Confirmation of the 
Dean and Chapter. 2. And that this ſecond Leaſe notwithſtanding was void by the 
Statute. 3 Bulſt. 290, 291. 

By an Abbot. And an Abbot leaſed ro three Men for eighty Years with this Proviſo, 'That if they 
died within the Term, the Leſſor might enter. And after a new Leaſe was made by 
him in Reverſion to F. D. for twenty-one Years, to begin after the End, Surrender, 
tac. of the firſt Leaſe; the three Leſſees died within the Term, the ſaid 7- D. may 
not have it till 7. D. enter upon the Condition and avoid the Leaſe, which he may 


— 


— 


chuſe whether he will do or not. 3 Leon. 269. 
Parſon, Vicar If a Parſon, Vicar or Prebend, makes a Leaſc for Years, rendring Rent, and 
or Prebend. dies, and the Succeſſor accepts the Rent, this will not affirm the Leaſe, for it wa 
void by his Death; otherwiſe of a Leaſe for Life. But if a Biſhop, Abbot or Prior 
makes a Leaſe for Years, and dies, and the Succeſſor accepts the Rent, he ſhall never 
avoid the Leaſe, for here the Leaſe was only voidable. 5 Co. 65. 

Parſon or vi- A Parſon made a Leaſe of his ReQory, 9 Blix. for ſixty Years, and this was con- 
* firmed by the ſucceeding Biſhop, ſucceeding Patron, neither of them being Biſhop or 
Patron at the Time of the Leaſe ; this was good. Cro. Fl. 29. 5 Co. 15. 

A Leaſe: by a Parſon for twenty-one Years after 13 Elix. rendring the antient 
Rent, the Patron and Ordinary confirm it, the Parſon dies; the Leaſe is void by his 


Death, as well as by Non-refidence and by Reſignation. Cro. Car. 123. ”_ 
A Parſon made a Leaſe for forty Years, the Biſhop of London Patron and Ord- L! 
nary confirmed it under his Hand and Seal, without the Dean and Chapter, the ln- 
cumbent died, the Biſhop collated another, who made a new Leaſe, which is well tw 
confirmed; afterwards the Biſhop is tranſlated ; in this Caſe the firſt and not the * 
ſecond Leaſe is good during both the Lives of the Biſhop and Incumbent. Dy, 359. — 
A Parſon or Vicar, &c. if they make Leaſes according to the enabling Statute of ] 
32 H. 8. they are out of the Statute, and their Leaſes muſt be confirmed by the * 
Patron and Ordinary: But if a Biſhop ſeiſed in Right of his Biſhoprick, Dean of bi Le: 
ſole Poſſeſſion, and one that is ſeiſed jure præbendæ, they may make Leaſes under the 4 
Proviſoes aforeſaid. Co. Lit. 44- Tm is — 
Parſon. A Parſon of a Church may grant his Tithes from Year to Year, or for Years, t0 - 
his Pariſhioners that are to pay them, or to a Stranger, and the Grant is good. it as 
Perk. G. 90 Owen 103. Hetley 107. Popb. 141. in 1 f ati en 
Incumbent, An Incumbent leaſes certain Glebe for twenty-one Years, rendring the antier! one 
Rent, the Patron and Ordinary confirm it. &, If the Leaſe be void by the Statute 4 
of Non. reſidence. Moor 124. ar e mo 
Biſhops, Deans and Chapters, Maſters and Guardians of any Hoſpital, and thfif oy 
Brethren, Maſters, Governors, and Fellows of Colleges or Houſes, or any other Bd web 
Politick, Spiritual and Ecclefiaſtical, (by whatſoever Name they be called) Arct- — 
deacons, Prebends, and ſuch as are in the Nature of Prebends, as Precentoth a, 


Chaunters Treaſurers, Chancellors, and ſuch like; all theſe, except Parſons and 
Vicars, may at this Day make Leaſes of their Spiritual Livings (as is before ſaid) i 
three Lives or twenty-one Years ; and theſe Leaſes will be good both againſt them 
and their Succefſors. But ſuch Perſons may not make Leaſes of their Land for 4 
longer Time than for three Lives, or twenty-one Years, and ſuch Leaſes will be g 

both againſt themſelves and againſt their Succeſſors. But if it be for longer Lime, 
altho' it be by Fine or Recovery, and altho' it be confirmed by the Dean and Chapte, 
yet it will be void as to the Succeſſor ; and the Leaſes that are made by ſuch Per. 
ſons of their Lands for twenty-one Years, or three Lives, muſt be made with all rat 


Conditions and Qualifications in Leaſes made by Tenants in Tail, (viz.) by Dee - 
2 | | en 
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dented, Ec. Co. Lit. 44. 5 Co. 14. 11 Co. 66. Stat. 32 H. 8. c. 28, 13 El. c. 20, 
1 Fac. c. 3. 1 Eliz. c. 19. 14 Elig. c. 11. | 

But ſuch Perſons may make Jonger Leaſes of their Houſes in Corporations or 
Market-Towns, or in the Suburbs thereof, and of the Grounds appertaining to ſuch 
Houſes, ſo as they be not their Dwelling-houſes, Sc. and have not above ten Acres 
of Ground telonging to them ; but of theſe alſo it may not be in Reverſion, and 
the old Rent, or more, muſt be reſerved upon them, and the Leſſee muſt be charged 
with Reparations ; nor may theie Leaſes exceed forty Years; and ſo two Leaſes one 
after another, both not above forty Years, may be good. Popb. 8, 9. 

And theſe Leaſes (as it ſeems) may be granted away altogether, where they ſhall 
purchaſe other Lands in Fee-ſimple of like Value. Star. I4 Ei. c. 11. But as to 
other Lands belonging to their Churches and Flaces, they may by no Means make 
Leaſes for longer Time than three Lives or twenty-one Years. 

A Leaſe made of Land antiently let aſunder at ſeveral Rents, and now let to— 
gether by one Leaſe, and more than the whole Rent reſerved, is doubted to be a 
good Leaſe within the Statute. Cro. Eliz. 16. 

The Statutes of 13 Eliz. and 1 liz. do not alter the Statute of 32 H. 8. but 
leave it for a Pattern for Leaſes to be made by others. A Leaſe made according 
to the Exception of 1 13 Eliz. and not warranted by the 32 H. 8. if it be by a 
Biſhop, or any ſole Corporation, mult be confirmed by the Dean and Chapter, and 
others, that have Intereſt, as in the Cafe of a Parſon and Vicar. Co. Lit. 44. 


the Statutes aforeſaid they are ſaid to be void, yet this is to be underſtood as againſt 
the Succeſſors only; for as to the Leſſors themſelves they are good againſt them 
whilſt they live, or at leaſt ſo long as they continue in the Place; ſo that if ſuch a 
Leaſe be made by a Dean and Chapter, or other Congregation Aggregate ; this will 
be good againſt the Dean, or other Head of the Corporation, ſo long as he ſhall con- 
tinue to be ſo. So of Leaſes made by Biſhops, not warranted by 1 Fliz. or a Dean 
and Chapter, Maſter and Fellows of a College, or the like, not warranted by 13 Eliz. 
c 10, theſe Leaſes will be good againſt themſelves altho' they be void againſt the 
Succeſſors. So if a private Act of Parliament intails Land upon a Man, and appoints 
him what Eſtate he ſhall make, and that if he makes any other Eſtates they ſhall be 
void; this ſhall be taken void as to the Tenant in Tail himſelf that makes them. Co. 
Lit. 45, 329. 3 Co. 59. 10 Co. 59. 11 Co. 35, 78. 5 Co. 5. 


and Conditions before-mentioned in the Leaſes of Spiritual Perſons. Stat. 32 H. 8. 
c. 28. Co. Lit. 44. 

But with this Addition the primitive Eſtate muſt continue, for if the Leaſe be 
made according to the Statute, and then the Tenant in Tail dies without Iſſue, the 
Leaſe is at an End. 4 Co. 34. Dyer 34. 

And there only where Leaſes are made with theſe Conditions they are held to be 
within the Statute, and ſuch only as do bind the Tenant in Tail himſelf and his 
Iſſue ; for otherwiſe if it be not warranted by this Statute, altho' it will bind the Te- 
nant in Tail himſelf that made it, yet it will not bind his Iſſue, but as to him it will 
be void or voidable at leaſt; for if Tenant in Tail of Land makes a Leaſe of it for 
one hundred Years, without any Rent reſerved thereupon, this Leaſe as to the Iſſue 
in Tail is void; but if he makes a Leaſe for one hundred Years, rendring Rent, and 
has Iſſue, and dies, in this Caſe the Leaſe is only voidable by the Iſſue at his Plea- 
ſure; and therefore if the Iſſue in Tail after his Death ſhall accept the Rent, by this 
the Leaſe is affirmed and become good; but let the Leaſe be made how it will, it will 
not bind him in Remainder over, nor him that is Donor: And therefore if Tenant in 
Tail makes a Leaſe warranted by the Statute, and after dies without Iſſue, ſo that 
the Land remains over to another, or reverts to the Donor; in theſe Caſes neither he 
in Remainder, nor the Donor, ſhall be bound by this Leaſe, for as to them it is void. 
And yet if the Remainder be in the Tenant in Tail himſelf, and he makes a Leaſe 
or Years by Deed according to the Statute or Fine, this Leaſe is good, and ſhall bind 
his own Remainder : But if he makes a Leaſe for Years by Fine, this will not Bar 


the Donor, nor him in Remainder, in any Caſe where it is in a Stranger. P 6 
435. Dyer 77 8. a ; he wed aha 


G g g But 


But Note, That altho' in all theſe Caſes of Leaſes and Grants not warranted by $ucceffors, 


The Tenant in Tail is alſo reſtrained, but in the ſame Caſes as before Leaſes for By Tenant in 
W twenty-one Years or three Lives, may be made under all the other Qualifications Tail. 
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mu 


But in this Caſe the Tenant in Tail may, by the Help of a Fine and Recovery 
or one of them, make what further Eſtate he pleaſes to bind the Donor and him in 
Remainder alſo. 7 Co. J. 1 Brownl. 139. Plow. 435. 

A. and B. his Wife being Tenants in ſpecial Tail, the Reverſion to A. who die. 
C. the Iſſue in Tail to A. and B. by Deed indented, and in the Life-time of the 
Mother, makes a Leaſe for forty Years to D. to begin after the Death of the Mother 
rendring Rent, and dies; the Reverſion comes to B. who with her Husband in the 
Life-time of B. the Mother levies a Fine Sur Connſance de droit, Ec. to E and then 
B. dies, and Proclamations paſs; in this Caſe the Leaſe is good. 2 Bulſtr. 45. 

And if Tenant in Tail infeoff his Iſſue, who at his full Age makes a Leaſe for 
Years, the Father dies, the Son is remitted, yet he ſhall not avoid his own Leaſe 
Dyer 51. 

1 if the Son being Iſſue in Tail after his Mother makes a Leaſe for Years after 
the Death of his Mother, and dies, and then the Daughter, the next Ifſue in Tail, 
makes another Leaſe, and both theſe Leaſes are to begin after the Death of the 
Mother, the laſt Iſſue levies a Fine, and then the Mother dies; both the Leaſes are 
good, and that which is firſt made ſhall begin firſt. 2 Bult. 46. 

If Tenant in Tail makes a Leaſe to begin at Michaelmas next enſuing for twenty 
Years, this is good. So is a Leaſe for ten Years, and after for eleven Years. And 
ſo in all Caſes where there is not above twenty-one Years in the Whole. 1 Leon. 147, 
148. Or not above forty Years in all upon two Leaſes by Ecclefiaſtical Perſons that 
may make ſuch Leaſes. Popb. 8, 9. | 

If Tenant in Tail makes a Leaſe for twenty-two or for forty Years, or for four 
Lives; this Leaſe is void not only for the Overplus of Time more than twenty-one 
Years, or for three Lives, but for the Time of three Lives and twenty-one Years 
alſo. And if ſuch a Tenant in Tail makes a Leaſe for ninety-nine Years, deter- 
minable upon three Lives, it is not a good Leaſe, But if a Leaſe be made by Tenant 
in Tail for a leſſer Time, as for two Lives, or for tweaty Years, this is a good Leaſe, 
And if it be made for four Lives, and one of the Lives dies before the Tenant in 
Tail dies, yet this Accident will not make it good, but the Leaſe is voidable notwith- 
ſtanding. Dyer 246. $5 Co. 6. 

If Land has been formerly let to one Man for three Lives, they may now be let 


to three Men for three Lives. Cro. Fac. 76, 77. þ 1 
A Leaſe of ſuch Land to one for Life, the Remainder to another for Life, the 3 
Remainder to a third for Life, is not good; but a Leaſe to one for the Lives of . tt 
three others is good, altho* it become an Occupancy. 6 Co. 37. W © 
But a Leaſe for twenty-one Years by Tenant in Tail after the making of it, is good : 
by 32 H. 8. c. 28. altho' the Day be not accounted Part of the Time. Afoor 41. 1 


If Land be given to Husband and Wife, and to the Heirs of their two Bodies, th 
and the Husband dies leaving Iſſue by his Wife, and the Wife makes a Leaſe ac- WW th 
cording to the 32 H. 8. c. 28. in this Caſe it ſeems the Leaſe is good to bind the | A 
Iſſue. Godb. Caſe 119. 3 

If Tenant in Tail makes a Leaſe within the Statute to one for Years, and after for BW jy 
Life to another, and a Letter of Attorney to give Livery to another, and befor: . «5. 
Livery made the firſt Leaſe is ſurrendred ; here the ſecond Leaſe will be good. 


that may be an Occupancy, is good. 6 Co. 37. 
If Tenant in Tail and one A. levy a Fine to a Stranger of the Land, who grant 


and renders to A. for Years, rendring Rent, and by the ſame Fine grants the uw 
; I 


Spark's Caſe, Trin. 4 Fac. B. R. | = | 

A Leaſe for Years by one in Remainder in Tail is good againſt the Leſſor; but if vo. 
any Tenant in Tail in Poſſeſſion ſuffer a Recovery of the Land, by this the Leaſe WE wh 
will be avoided. Owen 41, 42, 43. 1 Co. Capel's Caſe. W Li, 

If Tenant in Tail be of a Manor that has been uſually demiſed for 10 J. Rent; WW 900 
and after a Tenancy eſcheat, and then he leaſes the Manor, rendring this Ren WE 21th 
it is ſaid this Leaſe is good; but that if he purchaſes a Tenancy, it is othervile. WF »,, 

Co. 6. W 11 
? Tenant in Tail of an Advowſon, and his Heir in Tail, join in the Grant of the 1 
next Avoidance, the Tenant in Tail dies; this Grant is utterly void as to the S0. Far 
Hob. Caſe 47. é . I at © 
If the Tenant in Tail makes a Leaſe for Life, the Remainder for Life, Oc. this WF cier 
not a good Leaſe within the Statute ; but ſuch a Leaſe made for the Lives of otic! Let 


* _ — 
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fon to Tenant in Tail in Fee; this is a good Leaſe for Years, altho' it be by one Fine, 
and the Leaſe ſhall be ſaid to precede the Grant of the Reverſion. 1 Co. 76, 174. 

Where it is required by the Statute that the old Leaſe ſhall be ſurrendred, this 
gurrender muſt be abſolute, and not conditional; and it muſt be real, and not illu—- 
ſory and in ſhew only, Fa#um non dicitur quod non perſeverat. 5 Co. 2. 

And there may not be a double or concurrent Leaſe in Being at one Time; as 
where a Leaſe for Years is made according to the Statute, he in Reverſion may not 
afterwards repulſe the Leſſee, and make a Leaſe for Life or Lives, or another Leaſe 
for Years, according to the Sratute, nor e counverſo. Co. Lit. 44. b. 

But if a Leaſe for Years be made to one, and after a Leaſe for Life is made to 
another, and a Letter of Attorney made to give Livery and Seiſin upon the Leaſe 
for Life, and before the Livery made the firſt Leaſe is ſurrendred ; in this Caſe the 
ſechnd Leaſe will be good. Moor 748. 

If one in Remainder in Tail makes a Leaſe for Years, and then levies a Fine with 
Proclamations ; by this the Leaſe is made good. Plow. 427. 

A Leaſe made by Tenant in Tail, to begin from Michaelmas three Years after, or 
after the Death of the Tenant in Tail for twenty-one Years, is not good. 5 Co. 6. 
Dyer 246. 

= Leaſe made by him to begin at Michaelmas next for twenty-one Years, is a 
good Leaſe within the Statute: Such a Leaſe to commence a die datus, is good, ſo 
Livery be made after the Date. Moor 759. | | 

Two Coparceners in Tail; the Husbind of one being 'Tenant by the Curteſy 
join in a Leaſe, rendring Rent to two and their Heirs ; this is not a good Leaſe by 
32 H. 8. of Eſtates-tail, for it is not reſerved to the Donee and his Heirs, but to the 
Tenant by the Curteſy jointly with the other. Latch 45. 

If there be more Rent reſerved upon the new than was upon the old Leaſe, the 
Leaſe is good. 5 Co. 5. 

If the old Rent was eight Buſhels, and the new Rent is a Quarter of the ſame 
Corn; this is good enough. 5 Cv. 5. 

If 'Tenant in Tail let a Part of the Land accuſtomably let, and reſerve the Rent 
pra rata, or more than after the Rate; this will not be a good Leaie. 5 Co. 5. 

If two Coparceners have twenty Acres of Land of equal Value between them in 
Tail, and theſe have been uſually letten, and they make Partition of them, ſo that 
each of them has ten Acres; in this Caſe they may make ſeveral Leaſes each of 
them of their Parts, reſerving Half of the accuſtomed Rent. 5 Co. 5. Ley 78. Vide 
= Co. Lit. 44. b. contra. 


| Tenant in Tail is ſeiſed of a Manor with three Acres thereof in Demeſne, and he 


a * = 
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makes a Leaſe of the three Acres alſo of the Manor, Habendum the three Acres and 


the Manor for twenty-one Years, rendring Rent for the three Acres, and all other 
we Premiſſes therewith demiſed 5 J. in this Caſe the Leaſe is good for the three 
Acres. Owen 119. 
If Tenant in Tail makes a Leaſe of his intailed Land without Impeachment of 
& Waſte, it is not good altho' it be but for twenty-one Years or three Lives; and there- 
: M = = is a Leaſe for Life, with a Remainder for Life, void becauſe Waſte will not 
lie. 6 Co. 37, | 
f = If Tenant in Tail makes a Leaſe of ſuch a Thing as lies in Grant, as of an Ad- 
: 14 vowſon, Fair, Market, a Hundred, Portion of Tithes, Franchiſe, or the like, out of 
ſe = which a Rent cannot be reſerved, altho' it be but for twenty-one Years or three 
Lives; this will not be good within the Statute: And yet perhaps it may be ſo far 
© good as to give an Action of Debt for the Rent upon the Perſonal Contract; and 
| & altho' the Thing whereof the Leaſe is made has been uſually let, yet this will not be 
le 3 8000 3 70 5 a Grant of a Rent - charge out of ſuch Land is void. Cro. Fac. 
9 LY, 11 9. 60. . 
= The Lands whereof the Leaſe is made muſt be ſuch as have been uſually let to 
Farm for twenty Years before the Leaſe ; ſo that if it has been let for eleven Years 
„done or ſeveral Times within twenty Years before the new Leaſe made, it is ſuffi- 
5 cient. And altho' the Letting has been by Copy of Court-Roll only, yet ſuch a 
hel 1 Letting in Fee for Life or Years is a ſufficient Letting: And fo alſo is a Letting at 
um by the Common Law. But theſe Lettings to Farm muſt be made by ſuch as 
re ſeiſed of an Eſtate of Inheritance; for if it has been by Guardian in Chivalry, 
7 dee by the Curteſy, Dower, or the like, this will not be a Letting within the 
ute. 6 Co, 37, Dyer 271, Cro. Fac. 112. 
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Deeds in general. Part l. 


— 


If Tenant in Tail makes a Leaſe for Vears according to 32 H. 8. this will bind the 
Iſſue of the Tenant in Tail, but not him in Reverſion. Noy 6. Dyer 19. 

Where a Tenant in Tail makes a Leaſe for Years, or grants a Rent, Common, 
Sc. or otherwiſe charges the Land ; this is a good Leaſe, Grant or Charge to bing 
the Tenant in Tail himſelf, and his Iſſue, if made within the Statute, Bridgm. 28. 

If Tenant in Tail makes a Leaſe for Years, and then levies a Fine with Proclama. 
tions to the Donor, and dies, having Iſſue; the Donor may not avoid this Leaſe, 
Bridgm. 28. 

Husband and Wife Tenants in Tail of the Gift of the Husband, the Remainder to 
the Husband in Fee, the Husband dies, the Son and Heir of the Husband and Wife 
levies a Fine with Proclamations to the Uſe of him and his Heirs, the Wife makes x 
Leaſe of the Land for twenty-one Years; this is good as againſt the Iſſue in Tail, 
Bridgm. 28, 29. 

If Tenant in Tail makes a Leaſe for Years at a Rent, and the Iſſue accepts the 
Rent, (as he may or may not at his choice) by this the Leaſe is made good for h; 
Time ; but if he infeoff a Stranger before his Entry, the Feoffee cannot avoid i: 
Bridgm. 28. : 

A Leaſe for Years of Land uſually demiſed, and of other Land not demiſed 
before, reſerving the antient Rent for the Land uſually let, and 12 d. for the other, 
is not a good Leaſe. If an Office uſually granted for Life be granted for two Lives, 
or for Life, the Reverſion for Life; this is (it ſeems) not good. Cro. Elix. 34, 35. 
F The Grant of Increaſe of Fee by way of Reſervation to an antient Officer, is not 
good. Cro. Alix. 34, 35. 

If one ſeiſed of Land in Fee in Right of the Wife, and ſhe as Sole without het 
Husband grants a Rent by Fine iſſuing out of the Land, this will not bind the 
Husband during Coverture ; but if he dies before they reverſe it, ſhe is bound. 
Perk. F. 20. 

be muſt be reſerved upon ſuch a Leaſe made by Tenant in Tail, payable to 


the Leſſor and his Heirs, to whom the Reverſion ſhall appertain, ſo much or more | 
of yearly Rent during the Leaſe, as has been uſually paid for the ſame for twenty g 
Years before the Leaſe made; and therefore if the Rent be reſerved but for Part of ; d 
the Time of the Leaſe, it is void. 5 Co. 8. Moor 759. 6 : 


But a Leaſe may be good altho' it do not reſerve a Heriot, or the like Thing, 
which is not annual. 6 Co. 37. = 4+ 

And a Rent formerly reſerved at two Days may now be reſerved at one Day, and i 
is good. 6 Co. 37. 

If the old Rent were to be paid for a Cloſe, and now a Houſe is built upon it, WF 
and the Rent now iſſues out of both Houſe and Cloſe, it is good. 1 Leon. 147, 18. 

And if Tenant in Tail has twenty Acres of Land that has been uſually let, and be 
makes a Leaſe thereof, and of one Acre more, which has not been uſually let, te- 
ſerving the uſual yearly Rent, and ſo much more as to exceed the Value of tht 


other Acre; this will not be a good Leaſe within the Statute. 5 Co. 8. I 48 
If Tenant in Tail be of a Manor that has been uſually demiſed for 10 J. Rent, ad "s 
after a Tenancy eſcheat, and then he makes a Leaſe of the Manor, rendring 10“ | 0. 
Rent, it is a good Leaſe; but where the Leſſor purchaſes a Tenancy, it is other. % 
wiſe. & Co. 5. Ley , 8. 18 
If the Tenant in Tail of two Farms, the one at 207. the other at 10 L Rent, hal 4 % 


make a Leaſe of both theſe together at 30 J. it is not a good Leaſe within the Sti 
tute. 5 Co. 8. | 

But if the antient Rent was payable at four Days, and the new Rent is payable 4 
two Days, this may be good. Cro. Fac. 76. 

And if the new Rent be payable at one Day, it is ſaid not to be good. And if the 
old Rent was payable in Gold, and the new Rent in Silver, this is not good. 5 Cv. 6 

If antiently let to two Tenants, and now to one, and all the Rent and more t- 
ſerved together, Q Cro. Eliz. 16. it ſeems not good. 5 Co. 5. : 

If beſides the annual Rent, there has been uſually a Reſervation or Payment % 
ſome Things not annual, as Heriots, Fines, or the like, upon the Death of 10? 
Farmers, or a Profit out of another's Soil, as Paſturage for a Colt, Sc. and upon tn? 
new Leaſe the yearly Rent is reſerved, but the other Reſervation and Payments 445 
omitted, the Leaſe is good enough. 6 Co. 37. Moor 159. 
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ch. 4. K. 4. Deeds in general. 


If a Leaſe be made by a Tenant in Tail, or Eccleſiaſtical Perſon, for twenty-one 
Years, and then they make another Leaſe to the ſame Perſon for twenty-one Years ; 
it ſeems this ſecond Leaſe is good, becauſe the firſt Leaſe is ſurrendred by the taking 
of the ſecond Leaſe. | | m_ 

If the Tenant in Tail makes a Leaſe for Years, rendring Rent, and dies without 
Iſſue, his Wife privily with Child of a Son, and he in Reverſion enters; in this 


Caſe the Leaſe as to him in Reverſion is void: But as to the Son is good, when born, 


it will be good againſt him. Co. Lit. 46. 
Tenant for Life, the Remainder in Tail within Age grants an Annuity with Di- 


ſtreſs, and Nomine pane 20 s. for every Month; agreed if Tenant for Life, and it is 


confirmed by the Remainder in Fee within Age, that it is iſſuing out of the Eſtate 


a for Life, and a void Grant as to the Remainder: And if Tenant for Life purchaſes 


the Remainder or Reverſion, it ſhall not bind the Inheritance; but the Matter of 
Law was not agreed. Cro. Eliz. 13. 


Tenant in Tail and his Son join in a Grant of the next Avoidance of a Church, 


| this is void as to the Son, Hob. 45. 


If a Feme Sole Tenant in Tail makes a Leaſe not warrantable by the Statute of 
32 H. 8. c. 28. ard then takes a Husband, and has Iſſue, and dies, the Husband 
{hall not avoid the Leaſe, but the Iſſue ſhall avoid it if the Father dies or ſurrenders. 
Moor 8. 

41 Tenant for Life, and he in Remainder in Tail join and make a Leaſe to an- 
other for two other Lives; this will be good only againſt them for their own Lives. 
But C re, If it be not a Forfeiture by the Tenant for Life. Cro. Car. 252. 

If Tenant in Tail makes a Leaſe of ſome Land uſually let, and of other Land not 
let, and makes ſeveral Reſervations of Rent, and reſerve out of the Land uſually let 
the antient Rent thereof; this is a good Leaſe, at leaſt for ſo much as hath been 
uſually let. Cro. Car. 340, 341. 


If a Leaſe be made for Life to Husband and Wife, the Remainder in Tail to 


N T. their Son; a Stranger levies a Fine Sur Connſauce de droit come ceo que il ad de 
* Sn done al N. T. the Son, who grants and renders the Land to him for fifty-four 


Leas, rendring Rent, has Iſſue, and dies before any Proclamations paſt, and after 
the Husband and Wife die; in this Caſe the Leaſe is good againſt the Ifſue in Tail 


| by Reaſon of the Rent; otherwiſe if the Rent had not been reſerved. Plowd. 
* 430, 431. 


rn 


A. and B. his Wife, Tenants in ſpecial Tail, have Iſſue a Son, the Father dies, 
the Son levies a Fine with Proclamations to the Uſe of himſelf in Fee, the Wife 


makes a Leaſe for twenty-one Years, rendring Rent; this Leaſe is good againſt the 


Son. Hutton 84. 


Ifa Woman Tenant in Tail of the Gift of a deceaſed Husband, or any of his An- 
ceſtors whilſt ſhe is Sole, or after with another Husband makes any ſuch Leaſe ac- 


| cording to the Statute of the 32 H. 8. c. 28. yet this Leaſe will not be good, for it is 


© againſt another Statute, viz. 11 H. J. c. 20. 3 Co. 51. 


If a Woman Tenant in Tail makes a Leaſe for thirty-one Years, and takes a Huſ- 


b band, and his Iſſue, the Wife dies, the Husband is Tenant by the Curteſy; in this 


> Caſe the Iſſue may not avoid the Leaſe during the Life of the Tenant by the Curteſy. 


© Owen 83, 


4A. being Tenant for Life of Land, the Remainder in Tail to R. his Son, grants a 


3 Rent out of it in Fee to J. & after this the Father and Son levy a Fine of the Land 
Vith Proclamations to the Uſe of the Father in Fee; this Grant is good, and now 


& unavoidable by the Son by Reaſon of a Fine levied. Hutton 96. 


If a Woman Tenant in Tail makes a Leaſe for Years, and after takes a Husband, 


dies, the Husband being Tenant by the Curteſy ſurrenders to the Iſſue; the Iſſue 
ma) avoid the Leaſe. Moor 8. 


Tenant in Tail makes a Leaſe to a Feme Covert, the Husband ſurrenders, and 


I then the Tenant in Tail makes a Leaſe for three Lives, and dies, the Wife after the 
Death of the Husband that ſurrenders enters and dies; the Iſſue may not avoid the 


Leaſe for three Lives. 
If Leſſcte for Years ſurrenders upon Condition, and the Leſſor makes a Leaſe for 


i ares Lives, and the Leſſee for Years enters for the Condition, the Years expire. 


Tele, If the Leaſe be good againſt the Iſſue in Tail. Moor 783. 


a Woman Tenant in Tail within the 11th of H. 7. accepts of a Fine Sur By a Woman 
| Cinu/ance, Ec. and renders the Land to the Conuſor for 100 or 1000 Years, this is Tenant in 


Hh h within Tail. 


— . 


Deeds in general. Part 5 


the Husband, this is within the Statute. 


— 


within the Statute, So if ſhe has Title of Dower, and before ſhe be endowed |; 
ſhall enter and levy a Fine. 3 Leon. 78. Dyer 148. 5 Co. Brown's Caſe. Cad, 
Caſe 8. 2 Leon. 168. Hob. 258. 

If Lands are given to the Wife in general Tail, the Remainder to a Stranger in 
Fee, the Donor dies, ſhe takes another Husband, and has Iſſue a Daughter, th, 
Husband and Wife levy a Fine to a Stranger; the Daughter and next Heir has ng 
Remedy, for that Eſtate is within the Words of 11 H. 7, not within the Meaning, 
For no Eſtate is within the Meaning of the Statute but what is for the Jointure «f 
the Wife; and the Meaning of that Statute is, that the Wife ſo preferred by her 
Husband ſhall not Prejudice the Iſſues or Heirs of the Husband, and no ſuch Prejy. 
dice is in this Caſe, 3 Leon. 18, 260. Vide Benl. 143. 

One in Conſideration of Service done to him by his Man, gives Land to him and 
his Wife, and the Heirs of their two Bodies, and dies ; this is not within the Statut, 
vide Telv. 101. But if it be to Sibil his Wife, Corſauguinee ſue, & Vide May, 
Cafe 493. ; 

a. ſeiſed of Land in Fee makes a Feoffment of it to F.S. to the Uſe of his Wi 
for her Life, and after to the Uſe of the Heirs of the Body of the Feoffor ; the Wife 
dies, the Feoffor makes a Leaſe for Years, and dies, the Iſſue may not avoid this 
Leaſe, and a Man can have no Heirs whilſt he lives. So if a Leaſe be made for 
Life, the Remainder to the right Heirs of 7. & and F. S. dies in the Life of the 
Leſſee, there the Remainder is good; otherwiſe not, but it ſhall revert. But it may 
be in a Will. Hetley 66. 

The Anceſtor of the Husband covenants to ſtand ſeiſed of Land to the Uſe of the 
Husband and Wife, in Conſideration of Marriage and of Money ; if the Wife ali-ns the 
Land after the Death of the Husband, the Heir may enter, by the 11th Hen. 7. Moor gg, 

But if the Anceſtor of the Wife make ſuch a Gift or Covenant, this it ſeems 1s not 
within the Statute. 

If the Anceſtor of the Husband makes a Feoffment, on Condition to give back to 
the Husband and Wife in Tail; if in this Caſe the Wife aliens it after the Death of 


| 
. it Ca __— 


If the Husband be ſeiſed of Land in Right of his Wife, and they levy a Fine, and 
the Conuſee grants a Rent to them in Tail, the Husband having Iſſue died, the Miſe 


aliens the Rent; this is out of the Statute, for the Rent comes in Lieu of the Land. t 

Cro. Eliz. 2. e 

Husband deviſed Land to his Wife in Tail, the Remainder over to another, ad \ 

died, the Wife with her ſecond Husband aliened this Land by Fine, and died ; altho ; 

this is within the Words, yet it is not within the Meaning of the Statute of the 116 1 
X 5 


of Hen. J. Cro. Car. 21. 
One ſeiſed of Land in Fee levies a Fine to the Uſe of himſelf for Life, and after oe ſe 


the Uſe of his Wife, and of the Heirs Male of her Body by him begotten, for bet 
Jointure, and had Iſſue Male; and after he and his Wife levied a Fine, and ſuffered 
a common Recovery, the Husband and Wife died; in this Caſe the Ifſue Mat 
may enter; for altho' it be out of the Letter, yet it is within the Intent of th: 
11 Hl. J. c. 20. 

But if one ſeiſed of Land in Right of his Wife, and they two levy a Fine, and tht 
Conuſee grants and renders the Land to the Husband and Wife in ſpecial Tail, tt 
Remainder to the right Heirs of the Wife; they have Iſſue, the Husband dies, tht 
Wife takes another Husband, and they levy a Fine in Fee; in this Caſe the Iffue 
barred, for this, altho' it be within the Words, yet is not within the Intent of itt 
Statute. Co. Lit. 36s. 

S. covenants with B. as well in Conſideration of a Marriage between L. his $0 
and A. the Daughter of B. as of 2001. paid him by B. to convey the Land to tit 
Uſe of L. and A. and the Heirs of the Body of A. and to his right Heirs ; they afte! 
marry, A. dies before the Aſſurance made, L. the Son makes the Afſſurince accore 
ingly, and they have Ifſue R. (1) 'This Aſſurance, altho* made for Money as wel 
as upon a Marriage, ſhall be ſaid to be a Jointure within the 11th of H. 7. Dy. 146 
Cro. Fac. 414. (2) This is an, Eſtate-tail in the Wife, and but an Eſtate for Life 
the Husband. (3) The Alienation of the firſt Husband and 4. his Wife, he him 
limiting it, being only Tenant for Life, is not a Forfeiture within this Statute. . 

ac. 474. ; 
7 If 1 Woman Tenant in Tail of the Gift of her deceaſed Husband, or any of hi 
Anceſtors whilſt ſhe is Sole, or after with another Husband makes a Leaſe, altho g 
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be ſuch a one as is within the 3 H. 8. for Tenant in Tail, yet it is not good, being 
againſt 11 H. J. c. 20. 3 Co. 51. f TER 

A Gift of Land, Part for Marriage and Part for Money, is within the Statute of 
11 H. J. c. 20. Moor 91. 5 

And therefore if the Land be purchaſed Part with the Money of the Husband and 
part with the Money of the Father, Sc. it may be within this Statute. Moor 250. 

The Father infeoffs his Son and a Feme Sole, this is not within this Statute. 

I 16. l 
HT for Service of the Husband and partly for the Conſanguinity of the 
Wife, is within the Statute of 11 H. 7. Moor 683. 

One deviſed his Land to his Wife in Tail, the Remainder to a Stranger, and dies ; 
:1 this Caſe the Wife with her ſecond Husband may alien it: For where the Re- 
mainder is to a Stranger, {o as it is no Prejudice to the Heir of the Husband ; this is 
not within the Statute, and her Alienation will be no Forfeiture. Cyo. Car. 2. 

And if the Husband be ſeiſed of Land in Right of his Wife, and they levy a Fine, 
* and the Conuſee grants a Rent to them in Tail, the Husband leaving Iſſue dies, and 
the Wife aliens the Rent; this is out of the Statute of 11 H. ). for the Rent comes 
uin Lieu of the Land. Cro. Car. 2. | 
* And laſtly, as to Leaſes made by Tenant in Tail, the Sum of all is this : That ſuch Rules relating 
* Leaſes made by ſuch Tenants of full Age, of the Land they have in their own by — *r. 
Right without Fine or Recovery, are good, fo as theſe Conditions be obſerved : —® * 

Firſt, Such Leaſes muſt be by Deed indented, and not by Deed Poll. 

Secondly, They muſt begin from the Making, or from the Day of the Making 
thereof, and not at a Day to come, as three Years hence, or at the Death of the 
EZ Leſſor, or the like. Co. Lit. 44. Dyer 246. 

* Thirdly, If there be an old Leaſe in Being of the Land, the ſame muſt be ſur- 
rendred, ended, or within a Year of Ending, and this Surrender muſt be real and 
* abſolute. 5 Co. 2. 

Hurtbly, There may not be a double or concurrent Leaſe in Being at one 
| Time; and therefore if one Leaſe be in Being, he may not put him out and make 
- another. 5 Ch. 2. 


7 Fiſthly, Theſe Leaſes muſt not exceed three Lives or twenty-one Years; and 
] 
v 


1 FEY . 


therefore if made for forty Years, or four Lives, they will be void, not only for the 
Overplus, but for all the Time: But for a leſſer Time, as for two Lives, or twenty 
Years, it is good. $5 Co. 6. Dyer 246. 

And if made for tour Lives, and one of them dies before the Death of Tenant in 
Tail, yet it is not good. 

Sxthly, Theſe Leaſes muſt be of ſuch a Thing as upon which a Rent may be re- 
ſerved and recoverable, and not out of an Advowſon, Fair, Portion of Tithes, Fran- 
chiſe, or the like; and this is fo altho' it has been antiently let for the Rent; and 
therefore a Grant of a Rent-charge out of ſuch Land is void. 5 Co. 2. 
= Seventhly, The Leaſe muſt be of ſuch of his Lands as have been antiently let for 
twenty Years before. 6 Co. 37. Dyer 271. 
= Or moſt commonly let for the greater Part of twenty Years, ſo as it has been let 
the RE for eleven Years at one or at ſeveral Times within twenty Years before the new 
te 1 caſe made, it is well enough; and altho* the Letting has been by Copy of Court- 
the 3 Roll, or at Will. Burt ſuch Letting muſt be by the Tenants themſelves, and not 
i 3 i a Guardian, Tenant by the Curteſy, Donor, or the like. id 


_ 
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Such Leaſe muſt not be againſt any Act of Parliament. 3 Co. 51. 

Eighthly, There muſt be reſerved on ſuch Leaſe to the Tenant in Tail and his 
£ Heirs, ſo much or more Rent as has been uſually paid for twenty Years before; and 
= this muſt be reſerved for all the Time of the new Leaſc. And a Leaſe of the Land 
before with other Land, reſerving the old Rent, with ſomewhat more for the other 
Land, is not ſufficient. Nor may they join Lands together that had two Rents, re- 
I erving the two Rents together: But for accidental Profics, as Heriots, and the like, 
they may be omitted, yet the Leaſe may be good. And yet if the old Rent was 
= Payable at four Days, and the new is payable at one Day, this is not good. But if 
$ the old Rent was to be paid in Gold, and the new Rent is to be paid in Silver, this 
I may be good. 5 Cv. 5. 

FP 0 The new Leaſe may not be made without Impeachment of Waſte. 


AW 
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Deeds in general. Part J. 


By Husband 
of the Wife's 
Land. 


By Husband 


alone. 


By Husband 
and Wiſe. 


Husband a- 
lone. 


By Husband 
and Wife. 


Husband. 


—— 


Tenthly, There muſt be all due Ceremonies of Livery of Seiſin, or Requiſites 99 
perfect the ſame. 7 Co. 7. 8 Co. 54. 

One that has an Eſtate in Land to him and his Wife, and his Heirs, may make 
what Leaſe he pleaſes of the Land, and it will be good againſt all but his Wife, and 
that only for her Time. Bro. Leaſe 58. 

A. poſſeſſed of a Term of Years in Right of his Wife, makes a Leaſe for Years of 
it, to begin after his Death; and it was held good, altho' he could not by Will haye 
diſpoſed it. Poph. 5. 

So he may contract for and make a Leaſe for Part of his Time, as twenty-one 
Years, where he hath forty Years, or the like; and for the Remainder of the Term 
not diſpoſed of, the Wife will have it. Id. 

If Lands be granted to Husband and Wife for their Lives, the Remainder to the 
Survivor of them for Years, and the Husband grants over this Term of Years, and 
dies; this is not good, but the Wife and not the Granree ſhall have it: For till a Sur. 
vivor was, neither of them had Power to grant. So it would have been if the Wife 
had died, and the Husband had ſurvived, yet he ſhould have had the Term againſt 
his own Grant. Poph. 5. 

I, and his Wife being poſſeſſed in Rizht of his Wife of a Term which ſhe has a 
Adminiſtratrix ; , grants the Term to C to the Uſe of him and his Wife for their 
Lives, and after to the Uſe of himſelf: This Grant is good, and it ſhall not be ac. 
counted fraudulent as to Creditors; and it is out of the Statute of 19 H. 7. and all 
other Statutes of that Nature. Cro. Car. 392, 393. 

Husband and Wife Jointenants for Life, the Husband alone accepts of a ney 
Leaſe; this is a Surrender, but avoidable by the Wife if ſhe ſurvives. Moor 636. 

A Letter of Attorney by Husband and Wife to deliver a Leaſe made by them, is 
void as to the Wife. Telv. 1. 

A Husband by his Marriage has full Power of his Wife's Term, if the Wife die 
it ſurvives to the Husband, or if the Husband dies it ſurvives to the Wife, unleſs he 
diſpoſe of it. Hob. 3. 

If they join in a Mortgage, this is no Diſpoſition, and if the Husband purchaſe the 
Fee, the Term is not extinct ; they can neither by Acceptance of a new Leaſe, nr 
expreſly ſurrender the Wife's Freehold, ſo as to bind her ſurviving. Hob. 203. 

The Husband alone may during his Life, by Act executed, diſpoſe of any of the 
Goods and Chattels of his Wife's, but he cannot diſpoſe it by his Will at his Death 
March 135. 

So he may give or grant Goods and Chattels which he has as Executor, by any 
Act executed in his Life-time, but not deviſe them by his Will at his Death. Plz. 
516. 6 Co. 66. 

Husband and Wife ſeiſed of Land in London to them and the Heirs of the Hu- 
band, and they covenanted by Indenture for 201. to ſuffer a common Recovery 
after the Cuſtom there, (which binds as a Fine) and that it ſhould be to the Uſe of 
the Recoverors, until they had made a good Leaſe by Indenture for forty Years, an 
after the Making of the Leaſe, to the Uſe of them and the Heirs of the Husband, 
which Recovery was had; this Leaſe is good, and not avoidable by the Mi, 
Dyer 290. | 

Husband and Wife ſeiſed of Lands in the Right of his Wife, levied a Fine to tht 
Uſe of themſelves for their Lives, and after to the Uſe of the Heirs of the Wits, 
provided that it ſhall be lawful for Husband and Wife at any Time during tht 
Lives to make Leaſes for twenty-one Years, or three Lives; the Wife being Coverh 
made a Leaſe for twenty-one Years; it is a good Leaſe againſt the Husband 
Godb. 327. 

A Husband ſeiſed of Lands in Fee makes a Feoffment from that Day to divers, t 
the Uſe of his Wife for her Life, and after to the Uſe of the Heirs of the Body d 
the Feoffor ; the Wife dies, and the Feoffor makes a Leaſe for Years, and dies: l 
this Caſe the Iſſue cannot avoid the Leaſe, for a Man cannot have Heirs of J. & nl 

.S. dies in the Life of the Leſſee, then the Remainder is good, otherwiſe not, bi 
it ng _—_ but otherwiſe perhaps it may be in ſuch a Cafe upon a Den 
Het | 

8 makes a Feoffment to the Uſe of his Wife for Life, and after be 
Death to the Uſe of the right Heirs of the Body of the Husband and Wife; the Nl 
dies having Iſſue, the Husband ſurvives, this Iſſue cannot take, for the Husvi 
during bis Life cannot have a right Heir capable. Dyer 99. j 
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If a Gift be to Husband and Wife, and the Heirs of the Body of the Survivor of By Husband 
them, and they make a Leaſe for twenty-one Years, obſerving all Circumſtances by and Wi 
32 H. B. yet this Leaſe will not bind the Iſſue, for the Incertainty of the Perſon of 
tte Survivor the Eſtate-tail was not veſted. 10 Co. 51. | 
* Tenant in Tail of Lands in Capite makes a Leaſe not warranted by 32 H. 8. and By Tenant in 
© 4jcs without Iſſue, the Reverſion deſcended to his Heir, who is in Ward, Ec. yet Tail. 
altho the King avoid this Leaſe for his Time, as he might, the Heir in Tail may 
aſter, by Acceptance of the Rent, make the Leaſe good. Dyer 119. 

* G& a Tenant in Tail, the Reverſion in the King makes a Leaſe for Years, and dies, 
his Iſſue of full Age, the King avoided it for his dues, the Son accepts the Rent after 
livery ſued out, this is an Affirmance of the Leaſe. And if Tenant in Tail ſhall 
& diſcontinue the Tail, and take back an Eſtate in Fee, and after makes a Leaſe for 
4 Years, rendring Rent, and dies, the Iſſue before Entry levies a Fine, the Grantee 
may not avoid the Leaſe. 7 O. 8. 

| If Tenant in Tail has Iſſue, who being of Age grants a Rent out of the Land to a 


Stranger, and after the Tenant in Tail dies, the Iſſue in Tail ſhall hold the Land 
@ diſcharged. Co. Lit. 248. 


* A Guardian during the Minority of the Iſſue in Tail but of one Year old, makes 
x Leaſe for twenty Years of the Land; this is not good within the Statute of 
32 H. 8. to bind the Iſſue. So of the Leaſe of Tenant in Dower by the Curteſy, or 


of Husband in Right of his Wife, for they have no Inheritance. Dyer 271. Co. 
| Lit. 44. 
F. M. and bis Wife Tenants in Tail, the Remainder to the Heirs of the Husband, 


by Conveyance of the Husband during Coverture, he has a Son, and dies; the Son 
in the Mother's Life-time levies a Fine to the Uſe of himſelf and his Heirs ; the Wife 
lets the Land for twenty-one Years, not reſerving the antient Rent, and dies, the 
Son has !fſue a Daughter, and he deviſes the Land; this is a good Leaſe to Bar the 
© Deviſee of the Son, and all Perſons; and it is no Alienation within the Statute of 
$11 H. 7. Cro. Fac. 689. Bridgm. 27. 
If Tenant in Tail reſerves a lefſer Rent than the antient Rent, and after his 
8 greater Rent than the antient Rent was; this will not be a good Leaſe. 
5 Co. 6. 


A Leaſe for the Lives of others is within the Statute of 32 H. 8. for Leaſes made 
by Tenant in Tail, as well as within 13 Eliz. 6 Co. 37. | 

If a Gift be made to a Man and his Wife, and the Heirs of their two Bodies, the 
Rema'nder to the right Heirs of the Husband, and they have Iſſue . the Husband 
dies, A. in the Life-time of the Mother levies a Fine, with Proclamations to B. in 
Fee; the Wife living, the Son made a Leaſe for three Lives: This Leaſe is not good 
altho' ſhe is Tenant in Tail, yet the Fine levied is a Bar to the Iſſue in Tail. 9 Co. 140. 
A Leaſe made by Tenant in Tail from ſichacimas next for twenty Years, or for 
ten Years, and after for eleven Years, is good. Dyer 246. | MY 
+ Leaſes for Years by 'Tenant in Tail, warranted by the 32 H. 8. or by Husband 
and Wife of the Lands of the Wife, muſt not be of Copyhold Land; for it muſt be 
of ſuch Land as is grantable by Deed only. Cro. Eliz.'30, 31. | 


E If Tenant in Tail and his Son join in the Grant of the next Avoidance ; this will 
be void as to the Son. Hob. 45. | 2 | | 
© [wo Coparceners in Tail, the Husband of the one being Tenant by the Curteſy 
ned in a Leaſe, rendring Rent to one of them and their Heirs; this is not a good 

| Leaſe by 32 H. 8. of Eſtate-tail, for the Rent will not go to the Iſſue. Latch 45. 
Lenant in Tail makes a Leaſe for twenty Years, to begin at Michaelmas. Qu. If 
$eood within 32 H 8, Dyer 2, 46. | 

Ita Tenant in Tail makes a Leaſe within the Statute of 32 H. 8. and after dies 

without Iſſue, this Leaſe being derived out of the Eſtate-tail is determined alſo, 
| $Ceſſante fraty primitivo ceſſat derivativus. 8 Co. 34. 

= And it he makes a Leaſe for 100 Years, without any Rent reſerved; this as ro 
the Iſſue in Tail is void; but if it be rendring Rent, and he has Iſſue and dies, in 
this Caſe it is only voidable by the Iſſue at his Pleaſure ; and therefore if the Iſſue 
accepts the Rent after the Tenant in Tail's Death, by this Means the Leaſe is affirm- 
ed, and becomes good. But be it made how it will within the Statute, Ec. it ſhall 
= bind him that comes in of a Remainder over, nor the Donor; and therefore if 
e makes a Leaſe within the Statute, and dies without iſſue, ſo that the Land re- 
wa to another, or reverts to the Donor ; in theſe Caſes neither he in Remainder, 
1 | B&W 
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By one who 


has no Intereſt 


or Property. 


nor the Donor, ſhall be bound by ir, but as to them it will be void. And yet by 
common Recovery the Tenant in Tail may take Leaſes of, or lay Charges upon the 
Land, to bind the Donor and him in Remainder alſo ; but otherwile it is of a Pine 
for if Tenant in Tail makes a Leaſe for Vears by Fine, this will not Bar the Dong; 
nor him in Remainder in any Caſe where he is a Stranger. And yet if the Re. 
mainder be in the Tenant in Tail himſelf, and he makes a Leaſe for Years by Dee 
according to the Statute, or by Fine; this Leaſe will be good, and bind his own Re. 
mainder. Plow. 436. 7 Co. ), 8, 54. Dyer J, 8. 

If one has an Inheritance of Rent-Corn, as Tenant in Tail, it is ſaid, it is 2 
Hereditament, and may deſcend or eſcheat, a Wife may be endowed of it; ang 
therefore that a Rent may be reſerved out of ſuch a Leaſe: And ſo it was there ſaid, 
it may be done upon a Leaſe of a Rent. Vide Owen 32. Qs. 

If one grants or charges that which is not his to grant or charge, and that wherein 
he has no Intereſt or Propriety, it being in the Grantee, or in a Stranger; this 
Grant will be void. 

And therefore if a Man grants a Rent-charge out of the Manor of Dale, or grant 
a Reverſion of Land, and in Truth the Grantor hath nothing in the Manor of Dat, 
or in the Land; in this Cafe the Grant is void. 

And altho' the Grantor do after purchaſe this Manor or Land, yet this will ng 
make the Grant good. | | 

And yet where it is by Fine or Indenture, there in ſome Caſes it may be good by 
way of Eſtoppel. + 

And where the Grantor in ſuch a Caſe as this ſhall recite the Land to be his own, 
a this will not amend the Caſe; as if a Man recites that he has a Rent of 101. ; 
Lear out of ſuch Land, and grants 5 J. Parcel of it; in this-Caſe if there be no {uh 
Rent, the Grant will be void. Perk. $. 65. Dyer 12, 33. | 

If the Heir Apparent of the Diſſeiſee diſſeiſes the Diſſeiſor, and grants a Rent. 
Charge, and then the Diſſeiſee dies, the Grantor ſhall hold it diſcharged, for a nen 
Right of Entry deſcends to him. So if the Father diſſeiſes the Grandfather, and 

rants a Rent-Charge, and dies, the Entry of the Grandfather is taken away ; and 
if the Grandfather dies, the Son is remitted, and ſhall avoid the Charge. Hy}! 
Abr. 1029, 1030. | | 

If a Man grants Common or Rent, and at that Time a Stranger takes the Rent, 
or uſes the Common, yet the Grant is good. And if a Leaſe for Years be made to 
me of Land, I may grant it away before my Entry into the Land. Perk. G. 92, 9% 
Co. Lit. 46. | 

One that has nothing in Land makes a Leaſe for Years by Indenture, he i: 
eſtopped to ſay he had nothing in it. But a Jury is not concluded in it, but they 
may ſay the Truth. But regularly a Man cannot grant or charge that which he 
hath not; and altho' he after acquire it, yet the Grant is not good unleſs there be ar 
Eſtoppel. Perk. c. 1. 

If one makes a Leaſe for Life, and the Leſſee for Life makes a Leaſe for Year, 
and after purchaſes the Reverſion, and dies within the Term; yet the Leaſe for Year 
is determined, and the Heir in Reverſion may ouſt him, and avoid it: But if one 
will make a Leaſe for Years where he has nothing, and after purchaſes the Land, and 
the LT dies, if it be by Deed indented, the Heir is eſtopped and cannot avoid i. 
Hetley 91. | | 

If my makes a Leaſe for Life, and after makes a Feoffment in Fee, and a Lett! 
of Attorney to make Livery, and the Attorney ouſts the Leſſee for Life, and ma 
Livery accordingly ; this is a good Feoffment, but the Leſſee for Life may re: ente 
yet the Reverſion ſhall remain in the Feoffee. Moor, Caſe 226. | 

If a Feoffment be made to J. S. and the Wife he ſhall after marry, and their Het 
it gives nothing to the Wife. But a Covenant to ſtand ſeiſed to ſuch an Uſe is g9% 
and a Fine levied to the Uſe of the Conuſor, and the Wife that he ſhall after mar!) 


is good. Moor, Caſe 240. | 
If one makes a Feoffment of another's Land, (which is Diſſeiſin) it is good again 


all Perſons but the Diſſeiſee. Perk. G. 222. 
If four join in a Feoffment of Land, and three of them have nothing in the Lare, 


it ſhall be taken to be the Feoffment of the fourth that hath all the Eſtate, and be“ 
good Feoffment. Bro. Feoffment 4. Perk. 9. 222. 
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And this is generally true in ſuch like Caſes as theſe, that one that has neither 
Right to, nor a Poſſeſſion of Land, may not give, grant or charge it; nor can a 
Man lay charge upon that Land to which a Man has only a Right, as before-men- 
. ed, 
* yet one may grant a Rent or Common that has Right to, altho' he for the 
preſent have not Poſſeſſion of it. Perk. F. 98. 
A. makes a Leaſe for Life of Land, and after covenants to levy a Fine of it to the By one that 
| Uſe of 7. &. for forty Years, to begin after the Death of the Leſſee for Life; after has a future 
the Leſſor diſſeiſeth the Leſſee for Life, 7. S that has the future Intereſt during the Intereſt and 
Diſſeiſin, aſſigned it over; and this is good, for he has more than a Right. If a Man 15 3 M 
bas a Leaſe for Years, to begin after a Leaſe for Life, altho' the Leſf _ 


ce for Life be 
diſſeiſed, yet the Intereſt of the Term continues good, and is grantable over. 


2 Brownl. 224. 

A. poſſeſſed of a Term of Years, deviſed the Profits of it to one for Life, and By one who © 
after to another for the Reſidue of the Years, and died, the firſt Deviſee entred by has but a Poſ- 
the Aſſent of the Executors, and after he in Remainder, during the Life of the Grit ſibility. | 


Deviſee, aſſigned it to a Stranger, the firſt Diſſeiſee died; it was held a void Aſſign- 
ment. 6 Co. 66. 
| 


215 


If a Leaſe be made for Life, the Remainder for Years to him which comes firſt to By one who 

* Paul's, and then grants the Term of Years to another; this A. is the firſt that comes has granted 

to Paul's; yet this is not good, neither ſhall the Grantee have ir. Popb. 5. = lame be- 
A Leaſe is made of Land to two, Habendum to them Ad terminum vite eorum con- 


jundim & alterius diutius viventis ac aſfſignatis ſuis, qui primus eorum decedere contingat, By Jointe- 
| durante vita eius qui ſuperſtes Es non aliter; in this Caſe he that firſt dies can aſſign 
away but one Moiety, for he has no more to grant. Dyer 46. Co. Lit. 187. 
It one Jointenant makes a Leaſe for Years, to commence after his Deceaſe; this 


Leaſe is good altho his Companion ſurvives. Moor, Caſe 514. 


If two Coparceners be of an Advowſon, and one of them preſents, and then By Copar- 
grants the next Preſentation ; this is good, but it ſhall be intended the next which he ceners. 
has to grant, for his Companion will have the next Preſentation. 
And if one be ſeiſed in Pee of an Advowſon, and he has a Wife, and he grants 
the third Preſentation ; this is good, but it ſhall be taken for the third he may grant, 
pr is the fourth; for the Wife is to have the third for her Dower. Dyer 35. 
15 H. J. 
Two Coparceners, the Husband of one Tenant by the Curteſy joins in a Leaſe, 


rendring Rent to one of them, and to the Tenant by the Curteſy ; this is no good 
[Leaſe within 32 H. 8. Latch 45. : 


A Termor being outlawed of Felony, granted his Term and Intereſt to J. S. who By one out- 
bi put out by F. D. and after the Outlawry is reverſed ; adjudged that J. & ſhall by lawed. 
Action of Treſpaſs recover for the Profits taken between the Outlawry and the Re- 
Sverſal of it. Cyo. Car. 270. 


If Leſſee for Years of a Term from the King be ouſted by a Stranger, yet he By a Leſte. 
ear may aſſign his Term; for in Caſe of the King he cannot be out of Poſſeſſion, as 
ons ubere the Reverſion is in a common Perſon. Cro. Car. 25. 
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or If a Man makes a Leaſe for Life, the Remainder to the right Heirs of 7. S. F.S. gy T f 
an bes Iſſue a Son which ſells this Remainder, and after F. S. dies, this SHELF his Remainder or 
Heir, yet avoids his own Sale. Poph. 6. 4 


Reverſion. 
ettet Leſſee for Years makes a Leaſe at Will, the Leſſre at Will makes a Leaſe for 


Tears, and then he in Remairider grants over his Land; this is good altho' the Deed 
of the Grant of the Intereſt be not upon the Land, for he is not out of Poſſeſſion, but 
t Will, Latch 1s. 

If one that has a Reverſion upon Eſtate for Life, and he grants a Rent iſſuing out 
| 4 this Land ; in this Caſe, and by this the Grant will be good, and the Charge ſhall 
falten upon the Land after the Eſtate of the Tenant for Life is ended. Perk. F. 65, 
925 86, 98. Co. Lit. 46. 

lt a Bargain and Sale is made of Lands for Years in Poſſeſſion, and the Bargainee 
Fever enters; and after reciting this Leaſe he makes a Grant of the Reverſion; this 
a good Conveyance: Cro. Fac. 66 

one has a Term of Years in his Land, and by his Will deviſes it to J. S. for 
% Life, and after to me for the Reſidue of the Years, or deviſe it to 7. & if he 
Tres ſo long as the Term ſhall laſt, and if he dies before the Term ends, the Re- 
under to me: In theſe Caſes ſo long as 7. S lives, I may not grant this Poſſibility: 
Y | | So 
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So if a Leaſe be made to me and my Wife, the Remainder to the Survivor of y; 
4 Co. 66. 5 Co. 24. 10 Co. 51. Dyer 244. | 

If one makes a Leaſe to A. for twenty Years, and A. makes a Leaſe of the Land 
to B. for two Years, rendring Rent, and after A. makes a Leaſe for the Reſt of hi, 
Time to L. by Deed; this Leaſe, if the Leſſee for two Years do attorn, is a goo 
Grant of the Rent and the Reverſion. And ſo it is alto without Artornment, if there 
be any Conſideration given for it, and then it will be allo a good Leaſe for all the 
Reſt of the Term after the two Years. Plow. 432. Dyer 112. 

If the Leſſor enters upon his Leſſee for Life, and makes a Feoffment, and the 
Leſſee re-enters, the Reverſion ſhall paſs; and if the Leſſor be a Tenant in Tail. 0. 
If this be a Diſcontinuance. Moor 91. | 

Tenant in Tail, Remainder over, he in Remainder granted the Land, Et tatun 
ſtatum, to a Stranger during the Life of the Tenant in Tail, the Remainder over; 
in this Caſe the Grant of the Land is void, but good for all his Eſtate, and then the 
Remainder over is void. Moor 466. 

In ſome Caſes ſuch Perſons as are not ſeiſed in Fee-fimple, Sc. nor able to derive 
ſuch Eſtates for Life or Years out of their own Eſtates, may lawfully notwithſtang. 
ing make ſuch Leaſes for Life, &c. And this may be by a ſpecial Act of Parliament 
enabling them ſo to do. And ſo the Tenant in Tail is enabled to make a Leaſe for 
three Lives or twenty-one Years. And ſometimes it is by a ſpecial Power or Auth 
rity given or reſerved by and to the Party himſelf that had the Fee-ſimple in him, 
or given to ſome other to do it in his Name. And Leaſes thus made may be good, 

And therefore where an Act of Parliament enables a 'Tenant in Tail, or a Tenant for 
Life to make Leaſes for three Lives, or twenty-one Years, Leaſes ſo made in Pur. 
ſuance of that Authority are good. 

And if a Man be ſeiled of Land in Fee, and conveys it to the Uſe of himſelf fr 
Life, or in Tail, with divers Remainders over, with a Proviſo that it ſhall be law! 
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for him, or any ſuch Tenant in Tail, to make Leaſes for twenty-one Vears; in th; .! 

Caſe he or they may make ſuch Leaſes, and they will be good. | : 
But in both theſe Caſes Care muſt be had that the Authority be ſtrictly purſued ; 

(that is) that the Leaſes be made according to the Power and Direction given by the 8 


Statute or Proviſo; for if it differ and vary ever ſo little from the Senſe and Meaning 
of the ſame, the Leaſe will not be good. And therefore in the Caſe before, of 4 
Power to make a Leaſe for twenty-one Years, and the Party makes more Leaſes for 
twenty-one Years at one Time than one, they are all void but the firſt, becauſe it is or 
againſt the Intent of the Parties, tho' it be not againſt the Words. And ſo if the 1 
Power be to make Leaſes for three Lives, he may not by this make a Leaſe r 
ninety-nine Years, if three Lives live ſo long. But if the Power be thus: Provided, 
&c. that he make any Leaſe in Poſſeſſion or Reverſion, ſo as it doth not exceed the Nuit 1. 
of three Lives, or twenty-one Tears; in this Caſe a Leaſe may be made for ninety-vin: W- 
Years, if three Lives ſo long live. But where Uſes are raiſed by way of Covenant, nit 


and in the Deed there is a Proviſo, that the Covenantor for divers good Conſideratm i: $0: 
may make Leaſes for Tears; in this Caſe the Power is void, and no Leaſe can be mad! ex. 
upon it, neither will any Averment help in this Caſe. And if a Man have a Lett I ; 
of Attorney, or other Authority from another to make Leaſes for him, and do mak: A ef | 
them accordingly, ſuch Leaſes are good. But herein Care muſt be had of thri* _ 

Or 


Things: 1. That the Authority be good. 2. That the Deputy or Attorney purſues 
it ſtrictly. 3. That he does all that he does in the Name of him that gives him the 


Power, and not in his own Name. 5 Co. 5. Dyer 357. 6 Co. 2. 8 G. o. 101 
175. 9 Co. 16. | . 

But if a Power to make Leaſes be raiſed upon a Covenant to ſtand ſeiſed without cer 
any Tranſmutation of Poſſeſſion, this is void in Law, and not to be helped in Equity. WW + 
Cary 30. Cro. Fac. 180, 181. 1 Leon. 35. Cro. Car. 5. | at 

If Power be given by Parliament to make Leaſes, yielding the true and anti": . /! 
Rent of the Land fo letten ; in this Caſe if a Leaſe has been made of many Lan mar 
together, whereof ſome were not demiſed before; this Leaſe will be void. Moor 197. s! 


A. being ſeiſed of Land in Fee makes a Leaſe for Life, and after levies a Fine 0! 
all bis Land, with an Indenture to lead the Uſes thereof, f. e. to the Uſe of J. 
for fifteen Years, and after to the Uſe of himſelf for Life, with a Power therein d 
Proviſo to himſelf to make Leaſes for twenty-one Years or three Lives in Poſſeſil 
by this he may make Leaſes for twenty-one Years during the fifteen Years, and pt 
ſently in Poſſeſſion, but not in Reverſion. 2 Bulſt. 42. Erington v. Erington. F 
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If a Man has Power to make Leaſes for twenty-one Years, rendring the antient 
Rent, he may not by this Power make Leaſes in Reverſion. Cro. Cay. 5. Cro. Fac, 
on. 35. 
2 * in Fee of a Manor levies a Fine to the Ute of himſelf for Life, and after 
to the Uſe of F. his eldeſt Son in Tail, Ge. with Power for him at any Time to make 
Leaſes for twenty-one Years or three Lives, rendring the antient Rent, Ec. and he 
leaſes two Parts for twenty-one Years to B. and before this Leaſe expires he makes 
another Leaſe to B. for twenty-one Years, to begin after the Determination of the 
6ſt Leaſe; and as to the third Part, he made a Leaſe of it for twenty-one Years 
* .fter the Death of one C. (who in Truth had not any Eſtate in the Land) and died; 
* the firſt Leaſe expired, and F. the Son entred and leaſed to the Plaintiff; the De- 
© fendant claimed under B. the Leſſee; and it was adjudged for the Plaintiff; for by 
© (ich a Power he may not make a Leaſe to begin at a Day to come, but it muſt be a 
© Leaſe in Poſſeſſion, and not in Intereſt, ro commence in futuro, nor in Reverſion 
after another Eſtate ended. Yelv. 222. 
An Eſtate is created by Parliament in a Manor which conſiſts of free Rents, Copy- 
holds and other caſual Profits, and thereby it is enacted, That all As which they that 
EZ are ſeiſed by Force of the ſaid Tail ſhall do to the Prejudice of their Iſſue, &c. if not 
Fointures, &c. ſhall be void; the Donee makes a Leaſe of the whole Manor, and an 
Acre of Waſte, rendring Rent at two Days, where the antient Rent was reſerved at 
* four Days: In this Caſe the Leaſe is void, (1) In Reſpect of the Acre of Waſte not 
* leaſed before, for this is not the antient Rent. (2) For that it is reſerved at two, 
* which antiently was at four Days. And the Reſervation of Silver, where the old 
Rent was in Gold, had not been good. 
So, had Part of the Farm been leaſed for Part of the Rent. 
| So, where two Farms be in one Demiſe for the Rent of both. 
BZBot the rendring of eight Buſhels for a Quarter of Corn, is good, for this is the 
* ſame Thing. 
And altho? the Rent be to be apportioned, yet this will not make the Leaſe good. 
; And yet a Parcener may leaſe her Moiety, reſerving Rent for ſo much, and it is 
good. 5 Co. 3. 
; If it be enacted by Parliament, That a Woman ſhall have ſuch Land for ber Widows 
© bod, provided that it ſhall be lawful for him that hath the Fee to make Leaſes for twenty= 
ene Tears, reudring the antient Rent; he may not by this make a Leaſe for twenty- 
one Years to begin at a Day to come, nor one Leaſe in Reverſion after another. 
I Leon. 35. 
The Reverſioner upon an Eſtate for Life levies a Fine to his own Uſe till the Mar- 
* riage of his Son, and then to the Uſe of himſelf for Life, with Power to make 
Leaſes, ſo they exceed not twenty-one Years or three Lives, reſerving the antient 
Rent, the Remainder to his Son in Fee; the Son marries, the Father leaſes for 
ninety-nine Years, if two live ſo long, reſerving Rent to him and his Heirs; this is a 
sood Leaſe, 8 Co. 69. For his Power in the Beginning is abſolutely limited, that ir 
exceed not three Lives. 
here is a Difference between a general and abſolute Power and Authority as Owner 
ike of the Land, for he that has this Power may make Leaſes for Life or Years by At- 
= torney; and a particular Power and Authority by bim that has but a particular Eſtate, 
for he may not do ſo; as where A. is Tenant for Life, the Remainder in Tail, and 
A. has Power to make Leaſes, Cc. 2 H. 4.4. 1H.6.6. 9 I Y. 14. 
If one makes a Feoffment in Fee to the Uſe of himſelf for Life, the Remainder to 
. in Fee, with Power to make Leaſes, Ec. reſerving the antient Rent, he dies, it 
ſeems he in Remainder ſhall have the Rent. Lane 110. 
And in theſe Caſes where a Statute makes ſuch Leaſes void, it ſhall be taken as 
Ibainſt the Leſſor, and not as againſt the Iſſue. 5 Cv. 3. 
lk one limits an Eſtate by Indenture to the Uſe of himſelf for Life, with Power to 


tient 

ants make I. aſes for Life or Years, or to ſuch Perſon or Perſons as he ſhall name by 

19 s laſt Will of any Eſtate or Eſtates, the Remainder to A. in Tail, with divers Re- 

1c of nunders over; theſe Remainders do not veſt till the Contingencies happen. 10 C. 8 2 

7. One being Leſſee for ninety-nine Years of Land deviſes his Term to his Wife for 
Eile, with Power to make ſuch Eſtates in as ample Manner as he himſelf might have 


Lone during her Life, the Remainder in Tail to his Daughter, and died; the Wife 
Proved the Will, accepted of the Bargain, and after made a Leaſe for ninety-nine 
| K k k Years 


4! 
+0 


218 


— 


Deeds in general. Part l 


4. By a ſuffi- 
cient Name. 


nnn 


Years of the Land, and died. Nu. If by this the Wife may make any Eſtate to en. 
dure after her own Life. Style 315, 275. | 

If a Statute enables a Man to make Leaſes for twenty-one Years, or leſs, of Lang 
uſually demiſed for twenty-one Years, or leſs, 2 the antient Rent; he leaſe; 
for twenty-one Years, and after during this Term leaſes to another for twenty. one 
Years, to begin at the End of the firſt Leaſe. Nu. If good. 3 Leon, Caſe 110, 184, 

One ſeiſed of Land makes a Leaſe for Life, and after levies a Fine of all his Land 
to the Uſe of D. for fifteen Years, and after to the Uſe of himſelf for Life, with 3 
Power to him to make Leaſes for three Lives or twenty-one Years in Poſſeſſion, þ 
this the Term of fifteen Years is preſently ſubject to the Power to make Leaſes for 
Years, and the firſt Leſſee muſt have the Rent reſerved during the Term of fifteen 
Years limited to him. Hughes's Abr. 1231. 

A. Tenant for Life of the Manor of D. in Leaſe for Years levies a Fine to the Uſ: 
of herſelf for Life, and after to the Uſe of her eldeſt Son in Tail, reſerving Power to 
her at any Time to make Leaſes for twenty-one Years, the former Leaſe in Being, 
ſhe makes a Leaſe for twenty-one Years to F.S. to begin at the Determination of the 
former Leaſe; in this Caſe the ſecond Leaſe is void, for it muſt be Leaſes in Po. 
ſeſſion, and not in Reverſion. Cxo. op 318, 

If a Power be given to make Leafes for twenty-one Years, and there be a Leaſe in 
Being, and he makes another Leaſe that has this Power; this is good altho' it be to 
begin at a Day to come. 1 Leon. Caſe 

And altho' it be to begin after the Expiration of the former Leaſe. id. Poph.q, 
2 Leon, Caſe 183. 

One levies a Fine to the Uſe of himſelf for Life, the Remainder in Tail, Ec. with 
Power reſerved to the Conuſor to make Leaſes for eighty Tears in Poſſeſſion or Reverſion, if 
A. B. and C. do ſo long live, rendring the antient Rent; afterwards he grants the Re- 
verſion for eighty Years, reſerving the antient Rent: In this Caſe he does leſs than 
he has Power to do, for this Grant of the Reverſion expires with the particular 
Eſtates for Life: But if he makes a Leaſe to begin after the Death of the Tenants for 
Life, contra. Godb. Caſe 281. . 
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S ECT. V. 


Of the Name and Deſcription of the Perſon contrating, as the Grant, 
Donor, &c. 


HE fourth Thing (as Lord Coke obſerves) neceſſarily incident to a Deed, is 4 
ſufficient Name of the Perſon contracting, which will be the Subject of this Section. 

As to the Naming and Deſcription of the Parties and Perſons in Deeds, theſe 
Things are neceſſary to be known: 

Firſt, The Names of the Parties to Deeds ſerve only to diſtinguiſh Perſons, and to 
make the Perſon intended certain; and therefore it is ſafe to deſcribe the Perſon in- 
tended by his true and proper Names of Baptiſm and Surname ; and if it be a Corp 
ration, by the true Name whereby it was made; yet Miſtakes in this, unleſs they be 
very * will not hurt, Nibil facit error nominis cum ds corpore conſtat. 1 Bulſt. 20 
22. 2 Bulſt. 302, 303. Co. Lit. 3. Perk. 6. 36. | 

But if the Name of Baptiſm or Surname be miſtaken, as Fob» for Thomas, et 
Adderley for Adderby, this is 2 Moor 407, 899. 

Secondly, There are many Deſcriptions of Grantors and Grantees ; as (1) proper 
Names of Baptiſm and Surnames, and the Names of Corporations, or Bodies Politick 
or Corporate. (2) Names of Dignities, Office, and the like. And theſe (of bot 
Sorts) will admit a Deſcription made good by Reputation. And ſo Land will pat 
one, by the Name of a Son, who is a Baſtard ; ſo to one by the Name of a Wife, 
who is not a Wife, if they be reputed or known by that Name. Hob. 32. 

If V. by the Name F. (without any Surname) or by the Name of S. without 4 
Chriſtian Name, gives or takes by Deed, the Deed is void. 2 Bult. 70. Perk. {59 

Thirdly, There muſt be ſuch a Perſon in eſſe at the Time of the Deed made 465 
named, and he muſt be able to give and capable to receive that which is given 
granted by the Deed. Ploud. 345. Co. Lit. 2, 3. Perk. $. 43, 52. 10 
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1 by the Name of Thomas at Stile, this is good. Perk. $. 40. 


_ = 


Wy” — 


Deeds in general. 


Ch.4 $5: 


219 


— 


And therefore if an Annuity be granted to the right Heirs of J. F. he being then 
living, this is void ; for there is none ſuch, nor can be whilſt he lives. Perk. F. 52. 
So primogenit. proli of A. and B. and they have no Iſſue yet born. Cxo. Car. 22. 
Fourthly, If a Man gets another Name by common Eſteem than his right Name, 
and he is known by his other Name, his Deed made by this other Name may be 
ood, 6 Cv. 36. Co. Lit. 3. Perk. §. 41. 
Fiſthly, The Miſtake is leſs dangerous where any other Part of the Deed, or ſome 
other Addition, ſhall make the Perſon intended certain. 6 Co. 36. Co. Lit. 3. 


| Perk. g. 40 


Sixthly, The Law favours not Advantages of Miſnaming, otherwiſe than as the 
ſtrict Rules of Law require. 6 Co. 64. . 

If A & be bound by a Deed by the Name of N. F. this Deed will be good; and 
if he be ſued upon it by the Name of ,. S. alias dict. A.S. he ſhall avoid it; for if 
he plead Non eft factum, the Jury ſhall find it ſpecially, the Plaintiff will not recover. 
But if the Action be brought againſt him by the Name of , S. as he is called in the 
Obligation, the Plaintiff will recover; and if he plead Non eft factum, it will be found 
againſt him. Dyer 280, Perk. 5. 185, 186. 


And therefore if ohn at Style makes a Deed by the Name of //i/liam at Style, yet 
this Deed may be good. Co. Lit. 3. Perk. $. 39, 41. 


A Man being a Patentee of the King's, may be bound by Covenant altho' he do 


rot covenant by Name and in expreſs Terms. Cro. Fac. 240. 
* In Moor's Rep. Caſe 1260. it is ſaid by all the Juſtices, that they had divers 


Times reſolved, that none can make a Deed by a contrary Name of Baptiſm, nor 
may be known by two Names of Baptiſm. Vide Co. Lit. 3. Dyer 119, 27 E. 3. 85. 
9 K. 4. 43. ; 

If a Man be baptized by one Name, and after confirmed by another Name, ſome 
have ſaid he may make a Deed by either of theſe Names. Co. Lit. 3. 6 Co. 36. 

So of a Deed of Grant to one by either of theſe Names. Co. Lit. 3. 


But a Man grants a Rent-charge or other Thing by a contrary Name of Baptiſm 
of the Grantor or Grantee, the Grant is void. Moor, Caſe 215. Perk. F. 42. 


A Grant of an Annuity by an Abbot, by the Name of the Foundation, without Abbot: 


the Name of Baptiſm, there being then no other Abbot of that Name in England, 
was good. Perk. 5. 36. 


If a Duke, Marquis, Earl or Biſhop, grant by his Name of Honour and Dignity, Duke, Mar- 
without any, or by a falſe Name of Baptiſm ; as where the Duke of Suffolk, by this quis, Earl, 
Name without Chriſtian or Surname, or more Words, or by the Name of William Biſhop. 


Duke of Suffolk, makes a Deed ; this is good, for there is but one of that Name in 
the Kingdom: So of a Biſhop. Fitz. Grant 679. Perk. $.42. As to the Biſhop of 
Worceſter. Perk. F. 36, 45. 

If the Name of the Father be V. and the Name of the Son V alſo, and either of 
them makes a Deed by the Name of *. without any Addition or Diſtinction, this is 
good enough. So of a Deed to them. 


And if a Deed be made by the Father without any Diſtinction of Elder, Sc. it 


| ſhall be good, and taken to be the Deed of the Father. Perk. F. 37. 


And ſo it ſeems it will be for the Deed of the Son, 


| it being made good by Proof 
do be his Deed. Perk. F. 37. , 0 F 


Where John at Stile recites by his Deed that his Name is ſo, and then after grants 


So where Alice at Stile recites by her Deed, that ſhe is a Feme Covert, and in 


? Truth ſhe is Sole. Perk. $. 40. 


| there were then no other of that Name in England. Perk. b. 42. 


So a Deed of Grant to V. Wife of V. S. where ſhe is Sole, is good, 


A Grant by Richard, Abbot of S. where his Name was 7 bomas, was good ; ſo 


It one give me a Houſe by Word, and make a Writing of the Gift, either by a 


| contrary Name of Baptiſm of him or me; this Gift by Word is good, but by Deed is 


void. Perk. $. 42. 


But if an ordina 


Baptiſm, ry Man grants by his Surname only, without any Name of 


| or by his Name of Baptiſm without a Surname, there regularly the Deed 
will be void for Incertainty, unleſs there be ſomething in the Deed to help to make 
there be ſomething Ex paſ facto to make it certain, as by the 

Sc. which may ſupply it. And yet if a Man have ſix Sons, and 


he 


it certain, or unleſs 
making of Livery, 
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Coen and Couſin. Ander/. 212. 


* 


he by Name, and his fix Sons not naming them, makes a Deed of Grant; this ma: 
perhaps be good. 2 Bulſf. 70. Perk. G. 38, 39, 54, $5, 56. 8 Co. 155. 

But for ſuch Things as paſs by Livery, as Land, Ec. altho* the Deed of Feoffmen: 
be made of it by a contrary Name of Baptiſm of the Feoffor or Feoffee, ye if 
Livery of Seiſin be made duly upon it by and to the right Perſons, it is good, and 
will take its Effect by the Livery of Seiſin. Perk. F. 42. 

A Corporation called Miniſter dei pauperis domus de Donnington, made a Leaſe by 
the Name of Jobs Litherland, Miniſter of the Almſhouſe of God of Doumington beſide ; 
Newbury in the County of Berks: And it was held good. Aſoor's Rep. Caſe 1194. g 

If a Dean and Chapter, Mayor and Commonalty, make a Deed by the Name of | 
their CEL. without any Addition of Chriſtian or Surname; this may be good. y 
Perk. I. 8, 42. z 

The — and Canons of the King's free Chapel of his Caſtle of I indſor, grant by 5 
the Name of the Dean and Canons of the King's Majeſty's free Chapel of the Caſt|: | 


of M indſor in the County of Berks ; and it is good. Moor, Caſe 195. 

If a Corporation of Decanus & Capitulum Eccleſia Cathedral. Sauctæ & Indivil, 
Trinit. Carlicl, make a Deed by the Name of Decanns Eccleſie Cathed. Sanz Trin. in 
Carliel ac totum Capitulum Eccleſiæ prædict'; this is good. 10 Co. 106. Dyer 278. 

The Maſter and Chaplains of the Hoſpital of the late King H. J. of the Say, 
made a Grant by the Name of Milliam Ugle, Maſter of the Hoſpital of the King H.. 
called the Savoy, and the Chaplains of ir, and it was not good. Moor, Caſe 36). 

So if a Place and Perſons be incorporate by the Name of the Dean of the King's 
free Chapel of St. George the Martyr, within the Caſtle of //indſor, and it makes a 
Deed by the Name of the Dean and Canons of the King and Queen's free Chapel of 
St. George, within the Caſtle of J/indſor; it is good. 10 Co. 124. 

Sayn — for aynt John, is not good. Anderſ. 211. 

The Dean and Chapter Eccleſiæ Cat bedralis Chriſti de Oxon, by the Name of the 
Dean and Chapter Eccleſie Catbedralis Chriſti in Academia de Oxon, made a Leaſe; 
and good. Moor, Cale 493. 

So is a Corporation by the Name of Gardiani & Scholarium domus five Cullegi 
Scholarium de Merton in Univerſitate Oxoniæ, and it makes a Deed per nomen Cuſtodis 
domus ſive Collegii de Merton in Oxoniæ & Scholar” ejuſdem domus; this is not good, 
10 Co. 125. Moor, Caſe 415. 

Elizabeth and [ſabel are ſeveral Names. Anderſ. 212. 

So is Margaret, Marget and Margery ; ſo is Gelyon and Fulian, Agnes and Anne, 


But if the Miſtake or Omiſſion be in the Subſtance of the Name of a Corporation, 
then the Deed may be void: As where the Corporation is incorporate by the Name 
of Prepoſiti & Collegii Regalis, Collegii beatæ Marie de Eaton juxta Windſor, make a 
Deed by the Name of Pre poſiti & Sociorum Collegii Regalis de Eaton, c. leaving out 
Collegii beatæ Marie ; this is not good. 10 Cv. 106. 

But the Miſ-naming of Corporations to avoid their own Leaſes and Grants is not 
to be ſuffered. Fenk. Cent. 6. c. 10. 

If the greater Part of a Corporation agree to the Deed regularly in their Common 
Council, and fix their common Seal to it, it is good. 14 H. 8. 27. 21 E. 4. 27 
15 E. 4. 2, 14 H. 6.17. Davis's Rep. 48. 

The Dean and Chapter of the College of Eaton by that Name made a Leal, 
being incorporated by the Name of the Dean and Chapter of the College of S. A 
of Eaton; and it was held a good Leaſe. Anderſ. Caſe 47. Cp. 238. 

If a Leaſe be made by the Dean and Chapter of the Cathedral Church of Petr 
borough, it being incorporated by the Name of, Sc. Cathedral Church San Peter 
burgenſis, it is not good. Anderſ. Caſe 47. 

It the Dean and Chapter of Chrift-Church in Oxford, incorporated by the Name 
of the Dean and Chapter of the Cathedral Church of Chriſt, Sc. Oxford, of ite 
Foundation of King H. 8. grant by the Name of the Dean and Chapter Ecce 
Cathedralis Chriſti in Academia Oxon. ex fundatione Reg II. 3. the Deed will be good, 
notwithſtanding this little Miſtake. Poph. 57. Aſoor, Caſe 493. See Ander/. Caſe 
231. 
A Bond made by the Name of Edmond, where his Name is Edward, is not good. 
Godb. Cale 485. Owen 84. Dyer 279. 21 UH. J. 8. 33 H. 6. 19. 

If a Deed be made by or to Fobane B. by the Name of Fane B. or to Fane by te 
Name of Fobhane ; it is good, for theſe two are one Name. 1 Leon. Caſe 204. F 
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If Eleanor ſeals a Deed by the Name of Hllen, the Deed is not good, and ſhe may 
plead Non eft fadtum to it. Moor, Caſe 1260. O. | 

The Queen made a Leaſe for Years of Land to the Men of Cheſterfield, rendring 
Rent, by the Name of the Aldermen of Cheſterfield, and they by this Name grant all 
their Intereſt to Clark ; this Grant from the Queen was good, but the Grant by them 
was void. 1 Cro. 35. | | 

A Hall in Oxford was founded by the Name of the Hall of the Scholars of the 

een in Oxford; if it be granted by the Name of the Provoſt, Fellows and Scholars 
of the College of the Queen in the Univerſity of Oxford, or by the Name of the 
Provoſt, Fellows and Scholars of the Hall or College of the Queen in the Univerſity 
of Oxford; the Grant would be good. 11 Co. 20, 22. 

If a Baſtard has got a Name by Reputation in the Place where he lives, or another 
Man has got another Name by common Eſteem than his right Name, or is uſuall 
called by another Name than his trus Name in the Place where he lives; in thels 
* Caſes a Grant by theſe Names is good. 6 Co. 63. Perk. F. 41. 

Names or Deſignations that have an equivocal Amphibologie in them; as for Ex- 
ample, Puer, for Male or Female; if not cleared to the contrary, will prima facie be 
taken for a Son. Dyer 337. & fic de ſimilibus. 

* The Law does. not favour Advantages of Miſnomer in Conveyances; for if the 
* Grantor or Grantee are uſually called by a wrong Name, which they are commonly 
SE known by, it will not hurt the Deed, provided it contains ſufficient Certainty to de- 
ſcribe the Perſon or Thing. Nomen dicitur a noſcendo, quia notitiam facit: Et nibil 
facit error nominis cum de corpore couſtat; for the Law reſpedts much the Intent of the 
Parties, and as it may be collected from the ſeveral Parts of the Deeds, the Judges 
* give Judgment. Nihil tam conveniens naturali equitati, quam voluntatem Domini vo- 
* lentis rem ſuam in alium transferatam habere. | 

And the Judges expound Deeds according to their Intent and vulgar Intelligence, 
and not according to the very Definition and ſtrict Propriety of Words. 

f And therefore to make a Thing in eſſe paſs by a Name, it is ſufficient to call it by 


the Name it has been for ſome conſiderable Time called and known by in the 
Neighbourhood, as Exeter Houſe, Cc. and a Thing may get a new Name in two or 
three Years, by ſuch a vulgar and common Reputation, | 
So Lands may paſs by the Name of a Manor, or a Manor by the Name of Lands, 
* eſpecially where the Thing was originally what it is now called. De nomine proprio 
non eſt curandum dum in ſubſtantia non erretur. Et nomina mutabilia ſunt, res autem 
immobiles. 6 Co. 63. 
If the Variance between the Deed and the true Name of the Corporation be ma- 
terial or eſſential, either by Omiſſion, Alteration or Addition; whether made to or 
+ by a Corporation, the Deed may be avoided. | 
But if the Variance be only literal or verbal, in literis & ſyllabis (& non re & ſenſu) 
ſo that the Senſe by the expreſs Words remains, or by neceſſary Implication, and 
the Deſcription of it, imports a ſufficient and certain Demonſtration of the true Name 
of the Corporation, according to the Foundation, ſuch nice and curious Miſnomers 
ſhall not avoid the Deed. 10 Co. 103. 11 Co. 20. 
Where a Corporation has divers Names, (as ſome of the antient Corporations 
have) it may give or take by either of its Names. 10 Co. 103. 
lk a Perſon or Corporation (Sole or Aggregate) be ſo deſcribed that he or it may 
be certainly diſtinguiſhed from other Perſons or Corporations ; in theſe Cafes the 
| Omiſſion, or in any Caſe the Miſpriſion of the Name of Baptiſm, or of any Thing in 
„de Name of the Corporation, will not hurt the Deed. Nomen quaſi rei notamen. Et! 
= omina ſunt note rerum. © Nibil facit error nominis cum de Corpore conſtat. 11 Co. 20. 
ne Dy. 278. Plow. 539, 


ne o that the Sum of all this is, That a Berſon may grant by the Name whereby he 
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i: 4 ls called or known, | | | | 
x, on where a Duke, Marquis, Earl or Biſhop, gives or grants by his Name of 
e our or Dignity, without any Name, or with a falſe Name of Baptiſm :. As 


dhe Duke of Suffolk, by the Name of the Duke of Suffolk, without any more Words ; 
. GH by the Name of William Duke of Suffolk, where his Name is Jobn, or the Biſhop 
l + Norwich grants in like Manner; theſe are good Grants, becauſe there is but one 

. _ Duke or one ſuch Biſhop in the Kingdom. 3 
F 2 if a Dean and Chapter, Mayor and Commonalty, grants by the Name of their 
[Poration, without any Addition of 9 or Surname, it is good; eſpecially 
| L | if 
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if the true Name appears in ſome other Part of the Deed; as where 7obn at $11, 
recited by his Deed, that his Name is Fobn at Stile, and by the ſame Deed grant; by 
the Name of Thomas at Stile. Or Alice at Stile, reciting by her Deed that ſhe i; ; 
Feme Covert, when in Truth ſhe'is Sole. Fitz. Grant 67. Perk. 5. 40, 41, 38, 42, 
3 H. 6. 26. | | | 

But if an ordinary Man Frome by his Surname only, without any Name cf 
Baptiſm; or by his Name of Baptiſm, without any Surname at all: In theſe ang 
ſuch like Caſes, for the moſt part, the, Deed will be void for Incertainty, unleſs there 
be ſome other Matter in the Deed 4, wok it, or ſome Matter done ex poſt face, ty 
ſupply it; for in ſome Caſes where the Thing granted lies in Livery, ſuch a Miſtake 
or Incertainty in the Grant may be helped, by the Livery of Seiſin upon the Dees 
afterwards. And fo it is in the Names of Corporations ; for if the Variance and 
Miſtake, by Omiſſion or Alreration, be only in ſome ſmall Matter, ſo as it is liters 
and verbal only, and the Senſe ſtill remains either expreſly or by neceſſary Implica. 
tion, and the Deſcription be ſuch as imports a ſufficient and certain Demonſtration a 
the true Name of the Corporation, according to the Foundation thereof, it is {u$. 
cient, and the Grant or Gift will not be hurt by it. But if the Miſtake or Omi. 
ſion be in the Subſtance or Eſſence of the Name, the Deed may be ſpoiled by it 
6 Co. 65. 10 Co. 122. 11 Co. 19. Dy. 120. 

Therefore the ſafeſt Way is to name the Grantor and Grantee by their Name; d 
Baptiſm and Surname. Co. Lit. 3. 


& ATR er Vi , 
able to con- | 
a To whom Grants, Contratts, &c. may be made. . 
Grants, Ee. HE Perſon to whom a Contract or Grant, Ec. is made muſt be capable to te- 


ceive and take the Thing granted, Ge. 

All Perſons Male or Female, Eccleſiaſtical or Temporal, and all Bodies Natural or 
Politick, are capable to take by Grant, or to be contracted with, unleſs diſabled by 
their being Non compos mentis, Ec. as before, as to the Diſabilities to grant, Ec. 

To the King, The King, for the Greatneſs of his Perſon, is diſabled to take by Deed is 
pais ; and therefore if a Feoffment be made to him there, and Livery of Seiſin be 
made upon it, this will be void; but he is to take by Matter of Record, which is of 
higher Nature than a Deed. Fitz. Fait and Feoffment 21. 

Leaſes made to him by Colleges, Deans and Chapters, or any other having 1 
Spiritual or Eccleſiaſtical Living, againſt the Stor. 13 Eliz. c. 10. are reſtrained by the 
ſame Act, as well as Leaſes made to common Perſons. 5 Co. 14. 

To both Hu. A Leaſe is made to Husband and Wife for their Lives, the Remainder to th: 

band and Heirs of the Surviyor ; this is a good Remainder notwithſtanding the Incertainty 

Wite. Godb. Caſe 167. 

If a Leaſe be made to the Husband, Habendum to the Wife, the Habendum to bet 
is void, for ſhe is a Stranger to the Premiſſes of the Deed. 3 Leon. 32, 33, 34. 

If one demiſes his Term to JF. S. and makes his Wife Executrix, and dies, ſhe 
enters, and then takes another Husband, and they take a Leaſe from the Leſſor 
and then the Deviſee enters, and grants all his Eſtate to the Husband and Wife; 
this ſhall be good, and ſhall entire as an Aſſent in the Executor, and ſo a good 
Grant. Owen 56. 3 Leon. 24. | 

Land was demiſed to Husband and Wife for their Lives, the Remainder to tit We 
Survivor of them for Years, the Husband granted over the Term of Years, ad 
died: The Wife and not the Grantee ſhall have the Term of Years, for there » ne i 
nothing in the one or other to grant till there be a Survivor: And ſo it is if the Wit 
dies after the Grant, and the Husband ſurvives, yet he ſhall have the Term againl 
his own Grant. Popbh. 5. 

If Land is given to a Man and ſuch a Woman as ſhall be his Wife, the Man tabs 

the Whole. | | 

But if a Man makes a Feoffment in Fee to the Uſe of himſelf and his Wife that 
ſhall be, and afterwards he takes a Wife, his Wife ſhall take jointly with him, altbo 
all at firſt veſts in the Husband. 1 Cv. 101. 

If a Feoffment in Fee was made before the Stat. of 27 H. 8. of Uſes, to the Ui 
of a Man and Woman and their Heirs, and they intermarry, and then the m 
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was made; they held by Moieties, for if he aliens, it is good for a Moiety. Pozo. 
8. Bur if a Reverſion be granted to Husband and Wife, and before Attornment 
they intermarry, and then Attornment is good, they ſhall not have any Moieties; 
as where A Feoffment in Fee is made to a Man and Woman, with a Letter of At- 
torney to make Livery, they intermarry, and then Livery is made ſecundum formam 
Chart, they ſhall have no Moieties. Plow. 483. | 

If a Reverſion be granted to a Man and a Woman, and afterwards they inter- 
marry, and the Tenant atrorns ; they ſhall not take by Moieties, but by Entireties. 

68. | | 

l If after the Stat. 27 H. 8. a Man makes a Feoffment to the Uſe of his Wife, and if 
ſhe dies —_ the Husband, to the Uſe of the Husband and ſuch Wife as he ſhould 
after marry for Life for her Jointure; the ſecond Wife ſhall take jointly with her 
© Husband, or by way of Remainder after his Death. But if it be a Remainder of 
Land in Poſſeffion fallen, then ſhe takes nothing. And a Remainder to a Woman 
© fr Life after the Death of her Husband, is not a Jointure within the Stat. of 11 H. 7. 


— — 


— 


6 27 H. 8. c. 10. Dyer 340. ; f 
Hausband and Wife are Jointenants for 108 Years, the Husband by Deed makes a 
© Leaſe for 20 Years, to commence after his Deceaſe, and dies, this Leaſe is good. 1 


r . 

4 ar” gg in Fee-ſimple, Fee-tail, or for Term of Life, be made to a Feme * 
Covert, or to her Husband and her, the Husband alone may diſagree to it, and _ 

avoid it for both of them. Lit. . 671. 1 H. J. 10. 8 Co. 72. Dy. 51. 5 H. J. 32. I 
If a Statute or Obligation be made to them two, or to her alone, during the 
© Coverture, the Husband alone by Defeazance or Releaſe may avoid it; and if an ul 

Obligation be made to her during the Coverture, the Husband by his Diſagreement 
may avoid it. Co. Li. 3351. 48E. 3. 12. 7 H. 6.1. if 

* 4. in Conſideration of the Marriage of his Son made a Feoffment, and took back To Hausband Fn 
an Eſtate to himſelf for Life, the Remainder to his Son and his Wife which ſhould and Wife. ll! 
de in Tail; the Marriage took Effect, the Father levied a Fine, and bound him and 1 
his Heirs to Warranty, and died; the Son was Attaint of Treaſon and executed, the i ll 
Queen granted the Land to a Stranger in Tail, and after ſhe reſtored the Wife: | 
© And it was held, that the Conveyance to the Son, and his Wife that ſhould be, was if 
good to make her a Purchaſer. But after the Reſtitution of the Wife, it ſeems ſhe il, 
has Right but to a Moiety of the Land. Dyer 122. Co. Lit. 18. f 


A Fine is levied to the Uſe of a Man's ſelf, and ſuch Wife or Wives as he ſhall uf 
marry, and after he marries, it is good: And it was held, that ſhe ſhall take jointly [1 
with the Husband, being upon a Uſe; contra upon an Eſtate executed; ſo that it 
© ſeems it is a good Name of Purchaſe. Dy. 294. 

A Gift by Deed of Land to a Man and Margaret his Wife, and the Heirs of their 
= two Bodies, her Name being Margery; the Gift is good, and the Heirs inheritable 
dy it. 1H.5. 8 H. J. Haukford in Hawley's Caſe. 

If a Wife dies, the Term ſurvives to the Husband; and vice verſa, unleſs he has To Husband 
diſpoſed it away. Hob. 3. | 

© Husband and Wife Jointenants for Life; the Husband alone accepts a new Leaſe, 

| which is a Surrender, but voidable by the Wife if ſhe ſurvives. Moor 876. 

The Queen may purchaſe and buy Land, or Goods and Chattels, as any Man To Wife a- ll 
way do, and her Contracts will bind her therein. But it is not ſo in the Caſe of lone, or to a ml 
other Women that have Husbands. Co. Lit. 3. a. 1 Sole, 

A Woman cannot take by the Gift or Grant of her Husband immediately and 0 

directly to her, but collaterally and by way of Uſe ſhe may; but ſhe may take by 
ant WE Purchaſe from others without her Husband's Aſſent, and if he diſagrees, the Eſtate 
e 5 deveſted ; and if he agrees, ſhe may waive it after his Death till ſhe has agreed to 
live it. Co. Lit. 3. Perk. F. 194. 

A Man may not covenant with his Wife to ſtand ſeiſed to her Uſe, but he may 
= covenant with another ſo to do; or he may make a Feoffment or other Conveyance 
do her Uſe; or he may ſurrender a Copyhold to her Uſe. Co. Lit. 112. 4 Co. 29. 
= A Feme Covert may be a Grantee in © Deed, and any Gift or Grant made to her 
All be good, till the Husband diſagrees to it; ſo that if a Rent-Charge be granted to 
* ber, and the Deed delivered to her, her Husband not being privy to it, and he dies 
. before any Diſagreement to it, it is good altho' this happens before any Day of 
E Payment ; but if the Husband makes a legal Diſagreement to it in his Life-time, this 
4 f may 


alone. 
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To Wiſe a- 
lone, or to 
her and a 


Stranger, 


To an Infant. 


generally, is good, Perk. $. 47. ſo far that it is not void, but voidable only at hi 


may avoid the Deed made to her. Perk. F. 43. And he that will avoid the Gran; 


— 


muſt ſhew that the Husband did diſagree to it. Co. Lit. 2. 

If the Husband dies, the Term ſurvives to the Wife, unleſs he has diſpoſed it 
away. Hob. 3. 

An Eſtate made to a Feme Covert de novo ſhall veſt till the Husband diſſent, but 
a new Leaſe to her who was Leſſee before, will not veſt till the Husband aſſents to 
it. Hob. 204. 

If an Annuity is granted to a Woman for Life, who after marries, Arrears incur, 
and ſhe dies, whereby it is determined, the Husband ſhall recover them. So if one 
grants an annual Rent out of Land wherein he has nothing, yet this is a good An. 
nuity to charge the Perſon of the Grantor in a Writ of Annuity. Owen 3. 

if a Feoffment be made to a Feme Sole on Condition, and ſhe takes a Husband 
who does not perform the Condition, and ſo forfeits the Eſtate, the Wife is barred 
and bound for ever. 8 Co. 48. 

And if a Feoffment be made to her, ſhe takes nothing by it till he agree, 
And if one be bound to enfeoff them, and he refuſes, it is a Refuſal of both, 
Finch 44. | 

And if a Leaſe be made of two Acres for Life, the Remainder of one of then 
(not naming which) to a Feme Sole, and ſhe takes a Husband, the 'Tenant for Life 
dies, and the Husband makes the Election ; by this ſhe is barred and concluded for 
ever, and ſhe ſhall not chuſe again. Perk. F. 79. 

If an Eſtate in Fee-ſimple, Fee-tail, or for Life, be granted or conveyed to a 
Feme Covert, or to her Husband and her, the Husband alone may diſagree to it and 
avoid it for both of them. Lit. $ 671. 1 H. J. 10. 8 Cs. 12. Dy. 51. 5 H. . 32. 

If Land is deviſed to a Feme Executrix during the Minority of A. to hold to her 
own Uſe without Account, provided ſhe keeps 4. at School: This Term will go to 
the Husband by the Marriage, and he may diſpoſe of it. Hob. 285. 

Leſſee for Years aſſigns a Term to the Wife of the Leſſor, and to a Stranger; the 
Leſſor bargains and ſells the Land, the Stranger dies, the Husband dies, the Wife 
ſhall have the 'Term, Moor 171. 

If the Husband difcontinues his Wife's Land, and goes beyond Sea, and the Dil. © 0 
continuee lets it to the Wife for Life, and gives her Livery, hereby ſhe will be re- N 
mitted, and the Husband by his Diſagreement afterwards ſhall not prevent it - 
Lit. $. 6779. | | | 
172 Leaſe be made of two Acres for Life, the Remainder of one of them (nt C 
naming which) to a Feme Sole, and ſhe takes a Husband, the Tenant for Life dies I 
and the Husband makes the Election; by this ſhe is barred and concluded for ever, 
and ſhe ſhall not chuſe again. Perk. F. 79. 

A Leaſe for Years to an Infant rendring Rent, is not void, but voidable at the 
Pleaſure of the Infant. Before the Rent-Day comes he may move it, but if he pays hi 
the Rent, and then becomes of Age before another Rent-Day, it ſeems he ſhall be 
charged with that Rent. 2 Ch. 320. 

A Dean and Chapter makes a Leaſe for ninety-nine Years, to begin after a Lee WW 
for fifty Years in Being, the Leaſe for ninety-nine Years is aſſigned to 4. and) 
Infants, who before the fifty Years ended take a new Leaſe from the Dean 1 ? 
Chapter for the ſame Term and Rent, and under the like Covenants, the Leaſe fi 
fifty Years ends; in this Caſe it was agreed, that an Infant may not ſurrender d) 
Deed ; and that this Surrender by Acceptance of the ſecond Leaſe was void. (. 
Eliz. 360. | 

Where one is an Infant or Feme Covert, not having Power to contract at tit 
Time of the firſt Delivery of a Deed, and before the ſecond Delivery becomes d 
Age, or diſcovert ; in theſe Caſes the Deed is not made good. Cro Car. 35. 

A Leaſe for Years made by an Infant to try a Title, is good; and he may make 
Letter of Attorney to take a Livery upon a Feoffment for him. Lane 130. 
But a Deed made to an Infant, becauſe it is preſumed to be for his Advantif? 
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Pleaſure ; and therefore an Infant may be a good Grantee, Feoffee, Leſſee, Ec. U 


Deed or Conveyance. | | 
And yet in this Caſe alſo he is at his full Age to agree to it, and ſo to perfect it 


or he may then diſagree to it, and avoid it. Co. Lit. 2. Perk. $. 4- 
| Therefett 


1 


5 ſuch Iſſue and Iſſues Males of the Body o 


WS aid L. M. and reputed to be begotten on her by the ſaid J. B. be Per legem hnjus 


F Baſtard, by this he ſhall have no Share in the Gift. Q»ere, if it be by Will. Moor 39. 


one may not give a Poſſeſſion to one that has it before; and yet ſuch a Feoffment 
may enure as a Confirmation. Fitz. Faits and Feoffments 26. Perk. F. 194, 197. 


$ in a divers Capacity. 3 Leon. 197. Perk. 9. RO ISOETS 
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Therefore if a Leaſe for Years be made by him, rendring Rent, it is but voidable ; 
but if without Rent, it is at his Election to make it good or not, as he ſees it to be 
for his Advantage or not. I Brownl. 120. Co. Lit. 2. 2 Bulſt. 69. Cro. Fac. 310. 

If a Feoffment be made to an Infant, and he makes a Letter of Attorney to take 
Livery ; this it ſeems is a good Warrant, Perk. g. 14. 

If a Leaſe in Being be aſſigned to an Infant, and he takes a new Leaſe, this will 
not be a Surrender in Law of the firſt Leaſe. Cro. Eliz. 360. Cro. Fac. 310. 

. 69. | 

, 40 Ocker whereof he is capable may be granted to an Infant, as to one of full Age. 

Or if it be another Office, ſo it be granted to him, to be exerciſed by him, or by 
his ſufficient Deputy, it may be good. Cro. Elix. 203, 400. Marſh 41, 42, 43. 

An Infant under one and twenty Years of Age may bind himſelf Apprentice, and 
make a Deed of Contract for it, and Covenant perhaps that it may bind him, if it 
de an Incident Covenant to his Trade; but Collateral Covenants will not bind him. 
© [ide Winch 63, 64. Hutton 63. 
* Altho' a Baſtard can neither be Heir to another, nor have an Heir to himſelf, yet To a Baſtard; 
® fer he has once gotten a Name by common Reputation, either from him that is 
© ſuſpected to beget him, from his Mother, or otherwiſe, may by that Name give and 
take Lands or Goods by Deeds, as any other Man whatſoever may do. Perk. FG. 26, 
48, 49. Co. Lit. 2. 3 Leon. 69. Noy 35. X | 

If a Limitation be made (by way of my to a Man's ſelf for Life, and after to 

L. M from Eldeſt to Eldeſt, who by 

common Suppoſition or Intendment ſhall be adjudged or reputed to be begotten by 
J. B. on the Body of L. M. whether the ſaid Iſſue and Iflues Males ſo born of the 


* 


= Regni Augliæ adjudicati legitime & mulierly begotten, or unlawfully and immulierly 
begotten betwixt the ſaid L. M. and J. B. and to the Heirs of the Bodies of ſuch 
Iſſue or Iſſues Males, De ſeniori in ſeniorem exiſten. nat. de prædict. L. in forma præ- 
© dif. and after they marry and have Iſſue, this is a good Limitation, So a Limita- 
tion to a Baſtard is good, for it is Iſſue to its Mother. But not ſo to a reputed Son 
or Baſtard before he is born. Cro. Car. 526. Perk. F. 26, 48. 

Por a Son in Reputation is enough to make one a Purchaſer: And yet if A. have 
Iſſue three Sons, and the Eldeſt is a Baſtard, and a Remainder is limited to the 
© Eldeſt Iſſue of A. by this the Mulier, and not the Baſtard, ſhall take. But in the 
8 Caſe before, by the ſpecial Words, it is otherwiſe, for Modus & conventio vincunt legem. 
$ Noy's Rep. 35. 

And if one by Deed give all his Goods to his Children, and one of them is a 


And a Baſtard may purchaſe by his reputed Name: And a Remainder limited to 

him, by the Name of the Son of his reputed Father, is good. But a Baſtard cannot 

take a Remainder by the Name of Iſſue. Co. Lit. 3. 

A Leſſor cannot make a Feoffment to his Leſſee for Life, Years, or at Will; for To a Leſſee, 


But any Civil Corporation, as Mayor and Commonalty, or the like, may be a To Corpora- 
good Grantee by. Deed : And one may (with the King's Leave) give or grant his tions. 
Land to any ſuch Civil Corporation, as he may to any ſingle Perſon, 

Lea, if any Member of a Corporation be ſeiſed of Land in his own Right, and 

un his natural Capacity, he may make a Feoffment of his Land to the Head or 

© \lembers of the ſame Corporation, and ſo they may give and take Lands or Goods 
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One Tenant in Common, or a Coparcener, by Feoffment may convey his Part of To Jointe- 
de Land to his Companion, but one Jointenant may not; therefore a Feoffment by nants, Tenants 
one, and to another Jointenant, is not good; but by a Releaſe, or ſome other Way, 8 
de Thing is to be done. And Coparceners may both enfeoff and releaſe one tro Peers, 
* another, C6. Lit. 48, 49. Perk. F. 197. 

And in ſome Caſes, a Feoffment between them may enure to ſome other Purpoſe. 

Hitz. Faits and Feoffinents 26. 

One Jointenant may make a Leaſe for Years of his Moiety to his Companion, as 
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Vell as Tenants in Common and Coparceners may do. Owen 102, 103. F. N. B. 62. 
ne Coparcener may make a Feoffment of his Part of the Land to his Companion, 


1 
4 or he may make a Leaſe or Releaſe to him. Co. Lit. 194, 200, 318. Perk. F. 193. 
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Jointenants may give their Parts one to another by Releaſe, Attornment, Livery 
or Ceremony, and ſuch Releaſe may be without the Word Heirs in the Deed, C. | 
Lit. 194. 

A Leaſe for Life to A. the Remainger to A. for Years, is a good Remainder to 4 , 

. Fenk. Cent. 6. Caſe 37. * 
To thoſe in A Limitation of Uſe on a Fine is to the Uſe of the Conuſor for Life, and after hi 
Reverſion or Death to the Uſe of his two Daughters, till A. his Son returns from beyond 
| Remainder. comes to his full Age, or dies, which of the ſaid Times ſhall come firſt, and then to 
remain to A. who comes from beyond Sea; in this Caſe the Remainder is good, and 
the Daughters have a good Eſtate conditionally for their Lives, and the Words in 
the disjunctive (or dies) being in the End of the Sentence, make the Copulatives be. 
fore to be disjunctive. So if one makes a Leaſe to 4. and B. his Wife for Years, if 
he and his Wife, or any Child of their Bodies, ſhall ſo long live; the Wife dieth, 
yet the Leaſe continueth, therefore it is a good Leaſe. at firſt for all the three Live, 
Cro. Car. 270. 

And if a Leaſe be made to one until he comes to his Age of twenty-one Years, 
and then that it ſhall remain over to another; this it ſeems is a good Remainder, 
Cro. Car. 270. 

If A. ſeiſed in Fee of Lands leaſes them to B. for Years, the Remainder in Tal 
to C the Remainder to the right Heirs of B. by this B. hath nothing in the Fee, bu 
it is a Remainder contingent to the Heir of B. If C. die without Ifſue in the Life of 
B. the Remainder is void, for the Foundation and Support of it is gone; there muſt 

be a Freehold to ſupport a Remainder when it happens, and here is none; for B 
dying without Ifſue in the Life of B. and B. during his Life cannot have Heir 
Fenk. Cent. 248. Caſe 38. 

And if in this Caſe B. ſhall make a Leaſe for Years, this will be good for ſo long 
as his firſt Term laſteth, for he hath nothing in Remainder. And if A. make 4 
Leaſe for Life, the Remainder to the right Heirs of J. S. the Leſſee for Life make 
a Feoffment in Fee in the Life-time of 7. S. none may enter for this Forfeiture but 
A. Fenk. Cent. 6. Caſe 38. 

A. makes a Feoffment in Fee to B. to the Uſe of C. for Years, the Remainder to 
the Uſe of B. in Tail, the Remainder to the Uſe of the right Heirs of A. this Re. 
mainder is void as a Remainder, but it is a Reverſion in A. And if he had not 

ſpoken of the Uſe in Remainder after the Tail, it had been a Reverſion in A. And 

ihe Limitation of ſuch a Uſe by A. having the Fee of the Uſe cannot make his Heir 
Purchaſor. And a Leaſe for 10co Years made by A. after the Death of the Tenant 
in Tail without Iſſue, is good; for this is extracted out of the Reverſion. Jen 
Cent. 6. Caſe 38. 

If A. leaſes Land for Life to B. the Remainder to the Heirs of the Body of J.. 
B. in the Life of F. D. ſurrenders to A. the Leffor ; this Leaſe, notwithſtanding the 
Surrender, ſhall ſupport the contingent Remainders to the Heirs of the Body d 

D. ſo that if he dies, having Ifſue in the Life of B. he ſhall have the Eſtate 
enk. Cent. 6. Caſe 38. 

And if there be Leſſce for Life, the Remainder for Life, the Remainder to tht 
right Heirs of J. S. and Leſſee for Life makes a Feoffment in Fee to 7. & and dis 
in the Life of him in Remainder for Life, this Right of Remainder for Life ſha 
ſupport the contingent Eſtate. Vid. | 

A. B. Tenant for Life, the Remainder to C. B. in Tail, the Remainder to tit 
right Heirs of A. B. lets the Land to F.S. for four Years; afterwards grants tht 
Reverſion to one R. Habendum from Midſummer next for the Life of A. B. after Ji 
ſummer the Leſſee F. §. did attorn to R. and after granted all his Term to bim: 

this Grant of the Reverſion by A. B. to R. of the Reverſion to begin at a Day d 
come, is void, and the Attornment does not make it good. Cyo. Car. 585. | 
To Heirs, | One gives Land by Deed to another for Life, Remainder rectis hered:bus maſeut 
of his Body, the Remainder to his right Heirs, and died, having Iſſue two 5915 
Tenant for Life dies, the Eldeſt Son enters and dies having Iſſue a Daughter; “ 
this Caſe ſhe ſhall have the Land as Heir, and not the Youngeſt Son. 4 1.6 
Champerncn's Caſe, Dy. 156. Co. Lit. 22. | 
To Executor I. & makes a Leaſe of Land to = S. for eighty-nine Years, if /7/. F. ſhall ſo lors 
. or Admini- live; the Remainder, after his Death, to the Executors or Aſſigns of the Caid . e 
rator. forty Vears; after V. dies inteſtate, and the Adminiſtration is committed to by 
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dis Wife: In this Caſe the Adminiſtrator ſhall hold it as a Thing veſted in the In- 
teſtate. Owen 125, 126. 

If a Leaſe be made to one for forty Years, if the Leſſee lives ſo long, and after 

another Leaſe is made by Deed, by the Word Demiſe, to the ſime Leſſee, Habendum 

do his Executors and Aſfigns for forty Years after the Expiration of the firſt Leaſe; 

Queres if this Leaſe be good. And yet if a Leaſe be made for Life, with this Ad- 

dition, And that the Executors ſhall have it for certain Tears after his Death ; this may 
be good. 3 Leon. 32, 33. 

If A. makes a Leaſe to B. for ten Years, if B. ſhall live ſo long, the Remainder To an Admi. 
after his Death to the Executor or Aſſigns of the ſaid B. for forty Years, B. dies In- niſtrator, 
teſtate, and an Adminiſtration of his Goods is granted; in this Caſe the Adminiſtrator 
is not an Aſſignee to take, nor ſhall he take as a Purchaſor, but he ſhall take it as a 
© Thing veſted in the Inteſtate. Owen 125. | 
1 F. ſeiſed in Fee of Land, enfeoffs 4. and B. and their Heirs, until they make a To Perſons in 
EZ 1caſe of the Lands for divers Years to certain Uſes, to begin at the Feaſt of Philip Truſt. 
and Jacob next coming ; the Feoffees enter, and make a Leaſe for Years of the Land, 
io begin from the Feaſt of Philip and Facob next: In this Caſe there is only Matter 
of Truſt in the Feoffees, and they are not to take Advantage by not Performance of 
it, but the Uſe ſhall be to the Feoffor. And this Leaſe altho' it be for a Day longer 
© than was agreed by the Deed, yer ſhall be good. Style 188, 205. 

Any Gift or Grant of Land to an Eccleſiaſtical Perſon in his natural Capacity is To Eccleſi- 
good, and ſhall be taken as a Gift or Grant to any other Man. aſtical Perſons; 
If any Leaſe be made to a Spiritual Perſon to Farm, againſt 21 H. 8. it is not void, | 
for this Statute intends Leaſes made to ſuch Perſons before and not after the Feaſt of 


St. Michael mentioned in the Act. 3 Leon. 122. 


* A Perſon attainted of Treaſon or Felony may before or after his Attainder have ToPerſons at- 
and take by Deed, as any other Man may do: But that they have and take will m_—_ 
de liable to the King and other Lord by Forfeiture. Co. Lit. 2, 42, 43. Perk. H. 26, — or 
= 2”, 28, 29, 182. | ; 92 
A Clerk convict may, and a Villain might have had and taken by Grant or Gift To a Clerk 
as another Man; and yet they might not and may not retain what they take; for convict, Vil- 
the King or Lord, as the Caſe is or was, would have and will have it. Perk. $. 48. * | 
* Outlawed Perſons in any Civil Actions may have and take by Deed as any other To an out- 
Man may do; but what they have and take will be liable to Forfeiture to the King lawed Perſon, 
and his Patentee by Law given to them. Perk. F. 26, 48. Owen 116. ' 
| A Perſon Non compos mentis, or dumb, blind and deaf, may have and take by the To Perſons 
Gift or Grant of Lands, as well as another Man may do; and a Deed of Gift or Non cempor 
Grant made to them is as good and effectual as a Deed made to any other Perſon 7 dumb, 
$ whatſoever, Co. Lit. 2. Perk. G. 51. | | _ ans 
An excommunicate Perſon may take Lands or Goods by the Gift or Grant of a 
another Man, the ſame as any other Perſon may do. Perk. h. 182, 185. 4 4— 


— 
erion. 
So may a drunken Man, the ſame as when he is ſober. Ving. Max. 570. — 
Man. 
K A Gift or Grant to a deformed Perſon having human Shape, or to a Leper, or Deformed 
{uch like Perſon, is good. Co. Lit. 2. Perſon, Leper. 
: So to an Hermaphrodite, according to the moſt prevailing Sex. Co. Lit. 2. Hermaphro 
| The Gifts and Grants to dead Perſons in Law, ſu * 
* „ ch as Monks, Friars, and other 
Jl Religious Perſons formerly were, are utterly void in Law. ; ; 16 gry piY 


— 

— 
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1 rap therefore if J. §. be ſeiſed of an Acre of Land in Fee, and he joins with 

= [i Perſon in the Grant of a Rent out of it; this will be void as to the Perſon 

| = ed, the dead Perſon, and good againſt J. S. only, and it ſhall be ſaid to be his 

* Th Perk. 5. 45 5,6, 48. . . 

Hp 1 not in Being at the Time of the Gift or Grant made, as Primagenit', To Perſons 
5 Gra rſt· born of J. S. and J. S. has no Child, or the like, can neither be a good not in Being. 
. om _ wing yok 3 1 ſuch a one be afterwards born, it will not mend 

8B But a Remainder ſo limited may be good, if any ſuch Pcrſon ſhall h 

= be ye the pop ge falls. Ow. 40. Mod f Tem 

; rant of an Office for Li indi is voi 

V Succeſſor, Moor, Caſe bay Life, the Remainder to a Succeſſor, is void as to the 
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SECT. vn. | 


Il hat is a ſufficient Name for a Donee, Grantee, or other Perſon to than, ; | 
Contratt may be made. 


- A + * Rantees, Cc. muſt not only be Perſons in Being, and capable to take by Grant, 
. * Sc. by the Name in the Deed mentioned, but they muſt alſo be ſufficiently 
: named and deſcribed one way or other; and he himſelf, and not a Stranger, muſt 
take by the Deed ; and all Bodies Natural or Politick, that are not diſabled by Lay, 
may be Grantees, and take by Deed ; and all Perſons that may be Grantors may be 
Grantees. And ſome others that cannot grant or give, yet may take or receive, 
And a Grant made to two, three or twenty ſuch Perſons, is good. Co. Lit. 2,3. 
Perk. F. 43. | 

If Wade be never ſo well made in all the Parts of it, beſides the Omiſſion of the 
Name of the Grantee, if it does not expreſs who ſhall take by it, it is void. 

There are divers Sorts of Names and Nominations of Perſons, or Bodies Politick 
or Corporate, that may take, whereof there are divers Sorts ; as firſt, the proper 
Names or Surnames, wherein notwithſtanding there may be Ambiguity of a Gift or 
Grant to my Son 2 having two of that Name, perhaps may be made good by 
an Averment which Jobn is meant. 

There are alſo other Nominations or Deſcriptions, as by ſome Dignity, Office, or 
the like; as the Earl of Hertford, Lord Treaſurer, and the like: And this will admit 
of a Deſcription made good by Reputation, tho* not by Truth; as Land will paſs 
even by Conveyance to one by the Name of So who is a Baſtard, by the Name of 
Wife who is not ſuch, if he or ſhe be ſo reputed or known by that Name. 27 E. 
85. 1 Bulſt. 3. 

But the ſafe Way in the Caſes of common Perſons is, to name the Parties Grantor 
or Grantee, Oc. by their Names of Baptiſm and Surname. Co. Lit. 3. 

For where the Grant intends to deſcribe the Perſon of the Grantee by his proper 
Name, and omits or miſtakes his Chriſtian Name or Surname ; commonly the Deed 
is void, unleſs there be ſome ſpecial Matter to help it. | 

And yet if the Grant does not intend to deſcribe the Grantee by his known Name, 
but by ſome other Matter, there it may be good, by a Deſcription of the Perſon 
without either Name of Baptiſm or Surname. Co. Lzt. 3. | 

A Biſhop by the Name of Biſhop of London, may take without any other Name. 
Co. Lit. 3. 1 Bulſs. 21. | DEE 

A Grant to F.S. or F. N. is void for Incertainty ; and a Delivery of the Deed to 
one of them will not make it good. 11 H. 7. 13. 

If I be known by the Name of Edward Williamſon, and my Name is Edari 
Anderſon, and Lands are given to me by the Name of Edward H'illiamſon, this 1s 4 
good Name of Purchaſe. Godb. Caſe 47. | 

By which I may take by a Deviſe, and ſo it ſeems alſo by Grant: And yet! 
Bond made by the Name of Edmund where his Name is Edward, is not good. G, 
Caſe 485. Ow. 84. Dy. 279. 21 II. J. 8. 33 H. 6. 19. Non facit error nomins |} 
conſtet de perſona. 

If a Deed be made by or to Fohane B. by the Name of Fane B. or to Jane by tit 
Name of Jobane; it is good, for they are one Name. 1 Leon. Caſe 204. 

If a Man marries, and has Children called by his Name, and after be is divorce 
from his Wife, yet the Children by that Name may have or take. So one that hai 
a Child before Marriage uſually called by his Name. 6 Co. 63. 

If one gives me a Houſe by Word, and makes a Writing of the Gift, either U)! 
contrary Name of but Baptiſm of him or me; this Gift by Word is good, but J 
Deed is void. Perk. F. 42. 

Land was given to a Man and to Margaret his Wife, and to the Heirs of their tl. 
Bodies, and her Name was Margery, but Livery of Seiſin was well executed; ths d 
held good, and that the Wife and her Heirs ſhould inherit accordingly. 2 Bull. 303. 

So if a Deed of Grant be to . and Emme his Wife, and her Name is En 
or to Alfred Fitz-Fames, by the Name of Etzheldred Fitz-Fames. Bro. Nut? 
Confirmation 30. 

So to Wat Style by the Name of Vat Down. 9 E. 4 43. & vide ante g 5. 1 
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| If a Grant be to Ro. Earl of Pembroke, for Henry; or to Fo. for George Biſhop of 
= wich; theſe are good Grants. Bro. Noſme 9. Confirmation 30. 6 Co. 65. 
Grant Deo, to the Church, to the Poor, or to the Church-wardens, without 
more, or to three or four of a Pariſh, not naming whom, or to one of the Sons of 
% who has many Sons, is void for Incertainty. Perk. F. 39, 54, 55, 56. Plowd. 6. 
© $ Co. 155. 2 Bulſt. 50. : : 
A Grant to the Wife of J. S. or Primogenito filio, or to the ſecond Son, or to the 
© youngeſt Son, or ſeniori pero, or omnibus filiis, or filiabus F. S. or omnibus liberis 
4 5 S. or omnibus exitibus F. F or to the right Heirs of F. S. or to the next of Blood 
© of 7.5. in theſe Caſes the Grants that are made to Perſons by theſe Words may be 
2 ood, for the Perſon is well enough deſcribed. Bro. Donne 17, 31, 50. Fitz. Donne 1. 
05. Lit. 3. Perk. $. 52, 55, 56 37 H. 6. 30. 
A Deed or Grant to the Inhabitants or Pariſhioners of D. or to the Commoners 
© of ſuch a Waſte, or to the Lord or Tenants of ſuch a Manor, is not good. Cv. 
= Lit. 3. 10. 
x 2 to the Lord and his Tenants bound and free. Perk. F. 52, 55. 1241. J. 28. 
35 H. 6. 30. 
4 et 2 may take a Gift of Goods for Church or Poor. 
If a Deed or Grant be to one that is a Party to the Deed, and to another that is 
A2 Stranger to the Deed, it is good only as to the Party, and void as to the Stranger, 
EF” but by way of Remainder it may be to a Stranger: And therefore if one grants a 
© Leaſe for Life, and after grants to a Stranger, that the Tenant for Life ſhall have 
| E? Fee, it is void. 11 H. 7. 13. Co. Lit. 3. 10. & fic de ſimilibus. 


And yet this Caſe was, R. gave the Reverſion of Lands which his Wife held for 
© her Life to S. Habend. poſt mortem of his Wife, in liberum maritagium cum F. filia 
=” cju/dem R. by this ſhe took in Tail with her Husband. Co. Lit. 21. 1 Cv. 15. 

A Grant to the Father and his Son, without any other Deſcription of him, altho' Father and 
he has but one Son, yet it is good. Cro. El. 10. Son, | 
* If a Baſtard gets a Name by Reputation in the Place where he lives, he may grant Baſtard. 
by that Name, and it will be good. Co. Lit. 3. 6 Co. 36. So a Grant to him by | 
that Name will be good. Hob. 32. | 


A Grant to John Holt, who is a Baſtard, uſually called by that Name, is good, in 
Caſe of the King or Subject's Grant. 
So to J. H. Son of J. H who is ſo in Reputation only, is a good Name of Purchaſe. 
But if any ſuch Grant of the King or Subject be to him by the Name of John 
he Son of Thomas, without a Surname, it is not good if he be a Baſtard. 
One may not purchaſe by a Chriſtian Name only; if one therefore gives Lands to 
T Gray his Son, by him begotten on the Body of J. O. and in Truth T. G. is a 
Baſtard, of the Donor's begetting, begotten upon F.O. whoſe Name was not Fane 
ell, but Fane Punt, but uſed to be called and known by that Name; this is a 
good Gift or Grant by ſuch Name, or by her right Name. 1 Leon. Caſe 69. 
+ Pucr may be a good Name of Purchaſe for a Male or Female; and yet if it be no Pur. 
ways cleared to the contrary, it ſhall prima facie be taken for a Son. Hob. 32. 
A Grant to J. S. Wife of V. S. whereas the is Sole, is good. | 
A Grant to one of the Children of V. (who has but one Child) not naming nor 
deſcribing which Child, is void for Incertainty. Bro. Donne 31. Fs 
| But to the firſt Son of V. without more Addition, and V. has two Sons, this is 
the certain enough, and a good Grant. Perk. H. 14. 
s if a Grant be to him or her that ſhall be the firſt Child of J. S. and he has no 
tel Child at the Time of the Grant, it is void. | 
bs if a Grant be made to the Wife or Child of F. S. when there is no ſuch, it is 
void. As where a Grant is to J. S. and to his firſt-born Son; or N S. and her 
by i "F ſhall be his Wife, and at the Time of the Grant he has neither Wife nor Son ; 
n theſe Caſes the Grant is void as to the Wife and Son, and J. & ſhall have all by 
nc Grant. 1 Co. 101. 2 Co. 31. Perk. F. 52, 54. 
, 1 Grant to / or D. is void for Incertainty, and the Delivery of the Deed to one 
them will not make it good. 11 H. J. 13. 
zn Leaſe be made for Life, the Remainder to the Mayor-and Commonalty of 
and there is no ſuch Corporation, this is not good. And altho' the King do after 
ee ſuch a Corporation, yet this will not make it good. 
I So a Remainder limited to Fohn the Son of J. S. who has no ſuch Son at that 
ne, but afterwards has ſuch a Son; this is not good. 1 
4 „ Nnn 
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If a Grant be made to one of the Infants of V. a Grant thus penned is void { 
Incertainty. Dy. 91. Hi 
So if it be Seniori E digniſſimo filio. Dy. 91. 9 
A Bargain and Sale made to one by the Name of a Knight, who is not a Knigh, ; 
is good enough. Cro. Fac. 240. 
Where a Deed was to R. E. Knight, Lord Evers, and he was not a Knight, bu 
he was Lord Evers, it was held good. 1 Bulft. 21. 2 Bulſt. 240. | 
So Deeds of Grant made to ſuctr Perſons by ſuch miſtaken Names. 2 E. 3. 83 
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is good, Utile per inutile non vitiatur. 6 Co. 64, 65. 


So if a Grant be made by or to Robert Biſhop of E. and his Name is Richr] 
Biſhop of E. it is good. 1 Bulſt. 21. Perk. G. 36. 

If a Grant be made to the right Heirs of V I. being then living, it is void, fir 
there can be no ſuch whilſt he lives. 

And ſo is a Grant to the firſt Child of V or to the Wiſe or Child of V. no ſuch 
being at the Time of the Deed made. | 

But if ſuch a Deed be to another, the Remainder to the Heirs of V. or as before; 
this may be good, if *. dies before the particular Eſtate ends: As if a Rent. charge 
be granted to J. S for Term of his Life, the Remainder in Fee to the right Heir; 
of F. K. and T. X. is alive, and the Deed is delivered to J. S. in this Caſe it is good 
conditionally, (i. e.) if T. K. be dead, and has an Heir when the Remainder fall; 
but otherwiſe not. 

So if Land be leaſed for Life, the Remainder to the right Heirs of J. S. he being 
then alive ar the Time of the Leaſe, Ec. for here is one named that is capable at 
the Commencement of the Leaſe. Perk. F. 52. 

But if a Rent be granted to the right Heirs of J. S. he being then alive, the Re. 
mainder to T. K. the Grant is void, 

And if a Man ſeiſed of a Rent-charge in Fee grants it to a Stranger for Life, an 
the Tenant of the Land attorns, Sc. and after by another Deed the Grantor grant 


the Reverſion of the ſame Rent to the right Heirs of J. S. he being then alive; 


this Grant is void. Perk. G. 53. 

But if J. S. had been dead at the Time of the Grant of the Reverſion, it had bee 
otherwiſe. dem. 

If F.S. has Ifſue two Sons, and a Rent is granted to the firſt Son of J. S. and by 
no other Name; this is a good Grant, if the Deed be delivered, Ec. But if 7. 
has no Son, and a Grant be to him that ſhall.be the firſt Iſſue of J. S. whether he 
be Son or Daughter; it is void. Perk. F. 54. 

A Grant to /. for Life, the Remainder to the firſt, ſecond ar third Son, or to al 
the Sons, or to all the Daughters, or all the Children of V may be good; fo wit 
a Remainder to him that ſhall firſt come to St. Paul's ſuch a Day, or to bim that 
. ſhall name in three Days, if any one comes, or any one be named by him in the 
Name, is good; Id certum eft, quod certum reddi poteſt. 

But a Deed of Grant to four of the Pariſhioners of Dale, not naming them, is void 

So a Deed of Grant to V. or . S. in the disjunctive, with a Diſtinction, is void 
Perk. J. 56. 

A Grant of Goods to the Church-wardens of D. is good, but not a Grant of Lands 

A Leaſe for Years to ſuch a Perſon as . ſhall name, is not good; tho' a Leal 
for ſo many. Years as V. ſhall name is. Moor, Caſe 911. 

A Woman Covert cannot take any Thing by the Gift of her Husband, but (it 
may purchaſe Lands of others without Aſſent of her Husband, and this by her on 
right Name. Cv. Lit. 3. | 

If a Corporation be made by the Name of Majoris & Burgenſium Burgi Denim 
Regis de Lynn Regis, and a Deed is made to them by the Name of Majoris & Burg 
ſium de Lynn Regis, leaving out Burgi Regis, it is good enough. 10 Co. 122, 123. 

If one releaſes his Common by the Words Renunciavit Communiam, by this it mM 
be releaſed ; but if he does not ſay to whom he renounces the Common, it is v0id 
Plew. 162. 

If a Leaſe be made to two, Halendum to one of them, and to a third Perſon 0 
named in the Deed, it will be void as to the third Perſon, and the other two fta 
take by it. 3 Leon. Caſe 60. | 

If the Variance between the Deed and the true Name of the Corporation be "* 
terial or eſſential, either by Omiſſion, Alteration or Addition, whether made to Of 


by a Corporation, the Deed may be avoided : But if the Variance be only ler 7 
I verbs, 


— 
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1 geri llabis ( non re & ſenſu) ſo that the Senſe by the expreſs 
= 2 in He — neceſſary e 2 the Deſcription o it ons. 4 
| 3 and certain Demonſtration of the true Name of the Corporation, according 
| C bh Foundation, ſuch nice and curious Miſnomers ſhall not avoid a Deed. 11 Co. 
20. 10 Co. 103, 1 i 
W 1nd where a Corporation has divers Names, as ſome of the antient Corporations 
e. it may give or take by either of its Names. 10 Co. 103. 
I 'F an Obligation be made to a Corporation named Abbas Monaſterii beate Mariæ, 
vv the Name of Abbati Monaſterii beate Marie extra muros Civitatis Ebor'; yet be- 
ode in Truth the Abbey was within Jork, though it was Extra muros, it was held 
od, Es /ic de ſimilibus. As in a Deed of Grant to Chriſt-Church in Oxford, named 
ccf Chriſti in Univerſitate Oxonie. Co. Lit. 3. ; 
A Grant of Land or Rent in Poſſeſſion to the right Heirs of J. & F. S. being then 
arg, is void; for there can be no ſuch Perſon in rerum natira, for no Man can be 
ei to another that is living. But ſuch a Grant to one by way of Remainder is 
Wood, if ſo be that J. S. dies before the particular Eſtate ended, and before the Re- 
ander happens. Co. Lit. 101. 2 Co. 31. Perk. F. 52, 54. 


SECT. VII. 
Of the Things to be contratted for, granted or conveyed. 


HE ſeventh Thing incident to a good Deed is a Thing to be contrafed for ; 7. A Thing 
therefore it may be neceſſary to make a regular Diviſion of Things, and then to be con- 
Ew which of them may be conveyed or contracted for, and by what Means. trades fore 


(A) The Diciſion of Things. 


5 A $ to the Diviſion of Things, they are (1) either Eccleſiaſtical or Spiritual, or Fecleſiaſtical 

: (2) Temporal or Lay. or Temporal, 
., Eccleſiaſtical o: Spiritual Things, are ſuch as are ſo either, (1) in their Eeccleſiaſtical 
x Wn Nature, or (2) in their Uſe. in their Na- 
K I. Eccleſiaſtical Things in their cum Nature, are either (1) Dignities, or (2) Bene- ture. 


Wes. 
Ecclefiaftical Dignities are of two Kinds; (1) Superior, as Archbiſhopricks, Biſhop= 
Wicks; or (2) Inferior, as Dignities in Cathedral Churches, viz. Dean, Chancellor, 
WP recentor, Ec. | 
8 And Eccleſiaſtical Benefices are likewiſe of two Kinds; (1) Vith Cure, as Parſonages, 
icarages, Sc. Or (2) Without Cure, as Prebends, Eccleſiaſtical Hoſpitals, Oc. 
ale's Anal. F. 25. , 
. Eccleſiaſtical Things in their Uſe, are Churches, Chapels, Church-yards, Qc. In their Uſe, 
Which are (1) Parochial; or (2) Not Parochial, as Chapels of Eaſe. 
Cech, Temporal, or Lay Things, are of two Kinds; (1) Some are Juris Temporal. 
he; and (2) Some are Juris Privati. 

1 Thoſe Things that are Juris Publici, are ſuch as, at leaſt in their own Uſe, are 7 Publici, 
mon to all the King's Subjects; and are of theſe Kinds, viz. 1. Common High- 
3. 2. Common Bridges. 3. Common Rivers. 4. Common Ports, or Places for 
"nc Arrival of Ships. : 
II. Thoſe Things that are Juris Privati, are of two Kinds; (1) Things Real; and FuricPrivati. 
1 2) Things Perſonal. Hale's Anal. F. 23. | 

W Things Real are of two Kinds; (1) Corporeal ; and (2) Incorporeal. Things Real. 
= Crporcal Things Real, are ſuch as are manurable ; and they again are of two Kinds; 
„de, and (2) Aggregate. 
us Corporeal which are Simple, are generally comprehended under the Name of Corporeal, 
3 ands; which are yet diſtributed into ſeveral Kinds, according to their ſeveral 9/ali- 
x x and accordingly are demandable in Writs; as, A Meſſrage, a Cottage, a 
K uw, a Toft, a Garden, an Orchard, Arable Land, Meadow, Paſture, Wood, Marſh, 
=, Hrze and Heath, and divers other Appellations. 
ings Cor poreal which are Aggregate, are ſuch as conſiſt of Things of ſeveral Na- 
ves, whether they be all Cor poreal, or the principal Part Corporeal, but the _—_ 
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Things Per- 
ſonal. 
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Part Incorporeal; becauſe that Part which is Corporeal in them, gives it the Denomiq,, 
tion of Corporeal; and they paſs without Deed, for the moſt Part, as Things Cor. 
poreal do, and are of ſeveral Kinds, vis. 


1. Honours, conſiſting of many Manors. 
2. Manors, conſiſting of, 1. Things] Corporeal, as Demeſnes; and 2. Things Inc 
poreah, as Reverſions and Services. Manors are of two Sorts; Manors in Right, nd 
Manors in Reputation. (1) Manors in Right, where there are Demeſnes and Free, 
holders. And (2) Manors in Reputation, as Conventionary or Cuſtomary Manor, 


- conſiſting of Copyholders only. 


3. Rettories, conſiſting of Glebe and Tithes, which are not only Eccleſiaſtical, yy 
are often 'Temporal or Lay. 

4. Vills, Hamlets, Granges, Farms, Ec. are a Kind of Corporeal Things Avore, 
gate, for they conſiſt of Houſes, Lands, Meadows, Paſtures, Woods, Ec. 

Things Incoꝛpozeal, are of a very large Extent, but may be reduced into ty; 
Kinds; (1) Things Incorporeal in their own Nature; or (2) Things Incorporeal ng 5 


their own Nature. 


Things Incorporeal in their own Nature, are of very great Variety, and hardly n. 
ducible into general Diſtributions ; but moſt of them follow, iz. ? 
1. Rents reſerved or granted; as Rent-ſervice, Rent-charge, Rent-ſeck. : 


2. Services Perſonal incident to Tenures ; as Homage, Fealty, and Knights-ſervice 

3. Advowſons of all Sorts, Donative or Preſentative. 

4. Tithes of all Sorts, Perſonal, Prædial, and Mix d. 

5. Commons of all Sorts, as Common of Eftovers, and of Paſture, Appendant and 
Appurtenant ; for Cattle certain, and for Cattle ſans Number, Separabilis Paſtura, 

6. All Kinds of Proficua capienda in alieno ſolo; as Herbage, Pawnage, Ec, 

7. All Kinds of Penſions, Proxies, (Procurations) Ec. 


8. Offices of all Sorts. | 
9. Franchiſes and Liberties of all Sorts; (1) Such as are the Flowers of the Cum 


and Part of the King's Royal Revenue; as Waifs, Strays, Felons Goods, Goods d 
Perſons outlawed, Priſage, Wreck, Treaſure-Trove, Royal Fiſh, Royal Forfeiture, 
Fines, Iſſues, Amerciaments, Foreſts, &c. (2) Such as are not Parcel of the King) 
Royal Revenue, but either lodged in him, or created by him; as Counties Palatine 
Markets, Fairs, Tolls, Courts-Leet, Hundred-Courts, Liberty to hold Pleas, Re 
turns of Writs, Bailiwicks of Liberties, Warrens, Ferries, and the like. 

10. Villeins. | | 

11. Dignities, as Dukes, Marquiſſes, Earls, Viſcounts, Barons, Ec. 

Things Incorporeal not in their own Nature, are ſo called in Reſpect of the Degree u 
Circumſtance wherein they ſtand, as Reverſions, Remainders, the Eſtate of Land. 

The common Incident of theſe Incorporeal Real Things Temporal is, that they do ndt 

ſs from one to another without Deed. Hale's Anal. 5. 24. 

Things Perſonal, are of two Kinds; (1) Things in Poſſe/ior, or (2) Thing 


in Aion. 
Things Perſonal in Poſſeſſion, are Money, Jewels, Plate, Houſhold-Stuff, Cattle d 


all Sorts, Emblements, Ec. 

Things Perſonal in Poſſeſſion, are (1) Debts, due either by Contract, or by Spe 
cialty, by Deed or Obligation, or by Recognizance. (2) Goods, whereof the Pan 
is deveſted, or out of Poſſeſſion. (3) Rights of Damages uncertain, as Covenail 
broken, Sc. 4. Legacies not paid or delivered. (5) Perſonal Things in Conting#") 
as Accounts, and many more. Alſo Annuities, which are partly in Poſſeſſion, i 
they are grantable over; and partly in Action, becauſe not recoverable but by Action 


Hales Anal. g. 23. 


(B) What Thi ugs may be contratted for or conveyed; and by what Medi 
Inftrument. 


A® to what Things may be conveyed, I have before (in Chap. 1. $. 2.) gien? 
little Sketch, but am now obliged to be more full and particular, as I ht 


made a copious Diviſion of Things, and intend now to ſhew not only what ma) 
conveyed, but where the Conveyance may be without Deed, or it muſt be © 
Deed ; and if ſo, by what Deed, Cc. 


1. Thi 
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Ch. 4. $. 8. 
"4 There are ſome Things that are grantable not only at firſt, and de novo, but 
afterwards in infinitum ; and ſome Things are grantable at firſt, but are not after- 
wards grantable over to another Man. 

2. There are ſome Things that are grantable by any Man and to any Man what - 
ſoever; and there are ſome Things that are grantable only by the King to a Subject, 
and not by one Subject to another. 

3. There are ſome Things that are grantable alone, and by themſelves, or with 
other Things ; and there are other Things that are not grantable, but with ſome 
other Thing to which they belong and are appendant: As a Court-Baron to a 
Manor, Common appendant to Land, and Common of Eſtovers to a Houſe. 5 H. J. J. 

. 10 
* 4 are ſome Things that are grantable by or without a Deed by Word of 
Mouth only; and there are other Things that are not grantable otherwiſe than by 
Deed. Bro. Don. 10- f : 
| 5. And there are ſome Things alſo in their-own Nature that are grantable, yet in 
BS Reſpect of the Eſtate and Property that the Owner has in them are not grantable: 
| r Example: ; 
Ix _— — and Immoveable Things, ſuch as are ſaid to lie in Livery, as Honours, Things that 1 
les, Villages, Manors, Meſſuages, Cottages, Lands, Meadows, Paſtures, Woods, Advows- lie H Livery, nn 
ons, Moors, Marſbes, Furzes, Heaths, Mines, Quarries, and the like; and ſome In- 2 — \ 
corporea Things that are incident and appendant to them, are grantable from an ; 
lan to another Man in Fee-ſimple, Fee-tail, for Life or Years at firſt, and tranſ- 

TS miſſible and aſſignable afterwards by the Grantee thereof in infinitum at Pleaſure. 

. Lit. 20. 

WT Perſons and Bodies, except Corporate Bodies, may give or grant any Thing 
that lies in Livery, as Manors, Oc. in Fee-ſimple, Fee-tail, for Life or Years to a 
WS Subjeft, as well without as by a Deed ; but nothing may be given or granted to the 
EZ King by a Subject by Word or Deed but it muſt be by ſome Matter of Record, 
) Perk. 5. 62, 64. 4 H. 17.17. 16H. J. 3. Plow. 150. 

lc is a Rule, that all Manner of Eſtates in Fee-ſimple, Fee-tail, for Life or Years, 
, Sand for Years preſent and to come in Land, or the Profits thereof, are grantable by 
Sor without a Deed. Bro. Done 19. 
An Eftate for Life or Years of Land may be made by Word of Mouth, without a 
WDeed : But where it is an Eſtate for Life, there it muſt be (if it be in Poſſeſſion) 
with Livery ; if of a Reverflon, there muſt be an Attornment to perfect it. Cro. Car. 
82. Moor, Caſe 3t. 
And yet if I leaſe Land for Life or Years to one, the Remainder in Fee to a 
WStranger without a Deed, this may he good for the Remainder alſo, if Livery be 
made to the Tenant for Life or Years. Perk. F. 61. Cro. Fac. 122. 

A Grant of Land, & unum Ovile, Anglice a Sheep-walk, cum pertinentiis in D. is 
Pood, without a Deed for the Sheep-walk. Cro. Fac. 419. | 
The Father Tenant for Life, the Remainder to his Son for Life, the Son pur- 
haſes the Reverſion in Fee, the Father cannot in this Caſe ſurrender to him without 
ma Deed. Cro. Car. 269. 
= 4. deviſes that his Executors ſhall ſel] his Land; the Executors may ſell without 
PDeed, for the Vendee will be in by the Will. 1 Leon. Caſe 38. 

Bodies Corporate or Politick may not give or grant any of the Lands, Goods or Corporations, 
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= hattels belonging to their Corporations, otherwiſe than by Deed. Perk. g. 64. Lands, We, 
10 And yet the Grantees of ſuch Lands, Goods and Chattels, after their Grant of 


hem, may grant them by Deed or without Deed as other Men may do. 1614. 

The Grant of a Monopoly is not good. 11 Co. 8. Monopoly, 

A Grant may be of a Moiety, third, fourth or fifth, or other certain Part of a Moiety, third 
nor, or of Land, and by the Name of a third, fourth, fifth, or other certain or fourth Part 
WP art, and good. Co. Lit. 190. of Land. 

bd of a third or fourth Part of Tithes, and the like. Dyer 84. | 

2. And all Incorporeal Things, ſuch as are ſaid to /ie in Grant, as Rents and Services; Things that 


ceo ed of theſe not only ſuch: as are reſerved upon any Eſtate made of Land, but ſuch lie in Grant, 
hut BR are granted out of Land, Seniories, Commons, Vicarages, Advowſons in Groſs, #5 Rents, &* 
ay be overs, Dignities, Ways, Waters, Fiſhings, Franchiſes, Ferries, Leets, Waifs, 
be bf trays, and ſome Offices. All theſe and the like Things are grantable by one Man 


0 another in Fee-ſimple, Fee-tail, for Life or for Years at firſt, and de novo, but 
©} are prantable and aſſignable over, in infinitum. But theſe Things may not be 
O O o granted 
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Incidents. 


Statute. 


is ſaid) are grantable over in infinitum; but one may not grant Rent out of a Rem, 


— 


granted otherwiſe than by Deed, Co. Lit. 144. Fitz. Grant 145. Perk. 5. 8), 91 
103. Bro. Grant 3. 3 H. 6. 20. 9 H. 6. 12. | , 

And if a Man has a Rent reſerved on a particular Eſtate, he may grant oy 
Parcel of it. 

And of whatſoever a Fine may be levied, a Grant by Deed of the ſame Thing 
may be made. 

A Grant of an Acre of Land covered with Water, is good. Co. Lit. 4. 

Any Man that has any Eſtate in Fee-ſimple, Fee-tail, for Life or Years, in any 
Land, Sc. or Profit Apprender out of it, may grant it over from Man to Man f 
infinitum. Bro. Done 9. ſed vide concerning Fines and Recoveries, poſt. 

And he that has any ſuch Eſtate may charge it with Rent, or otherwiſe at hi 
Pleaſure. Bro. Done 19. 

Rents and Services reſerved upon any Eſtate, and Rents granted out of Land (i 
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nor may one grant over a Rent which he has till he has Seiſin of it. Perk, 5. 88, $g 
Bro. Grant 171. 

Any Man that has a Rent, Common, or other Profit out of another Man's Land 
in Fee-ſimple, Fee-tail, for Life or Years, may grant it over at his Pleaiure ; and this 
is grantable from Man to Man in infinitum. Bro. Done 9. 

But an Eſtate at Will is not grantable over. 

If an Eſtate be made to a Man and his Heirs without any Word Aſjgns, yet he 
may aſſign it at his Pleaſure, for Aſſigns is included in the Word Heirs. Bro. Done ig 

A Rent-charge of what Nature ſoever it be is grantable over. Cro. Fac. 282, Aud 
yet if it be pro concilio impendendo, it is not grantable over. 7 Co. 27. 

Some Things are ſo intire, that cannot be ſevered by Grant; as if one holds three 
Acres of Land of me by 124. Rent, and I grant the Services of the third Acre; 
this Grant is void, for he muſt have all or none. 

But if one holds Land of me by Homage, Fealty, and a certain Rent; I my 
grant the Rent, and keep the Seigniory. Fitz. Grant 19, 79. 

A Rent is grantable over before a Man has received it. Perk. 5. 87. 

That which is inſeparably incident to another, as Fealty to ſome Eſtates, Common 
appendant to Land, the Court of Piepowders to a Fair, are not grantable away fron 
the Things to which they are annexed. Plow. 379. 11 Co. 77. 

A. was indebted to B. 2000 }. by a Statute, B. makes his Wife his Executrix, and 
dies, ſhe marries with J. S. who is indebted to the King by Bond in the Court af 
Wards; J. S. and his Wife by Deed inrolled aſſigned the Statute to the King for 
Payment of the Debt; and it was held good. Cro. Eliz. 32 

Such Things as lie in Grant and not in Livery — may not in their fil 
Creation, nor afterwards by way of Grant or Aſſignment be given or granted by one 
Man to another in Fee-fimple, Fee-tail, for Life or Years, otherwiſe than by Deed, 
except in ſome ſpecial Caſes. Co. Lit. 40. Dy. 139. Perk. F. 60. 1 Brownl. 40. 

So that if a Rent be granted to me but for Years only, I may not grant it ow! 
without a Deed. | 

But if a Rent or Service be Parcel of a Manor, or incident to it, or to any othe! 
Thing that is in its own Nature grantable without a Deed ; there by the Grant d 
the Principal, the other as Acceſſary may paſs without Deed. Co. Lit. 49. Pet 
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If the Lord will grant his Rent or Services of his Tenants to a Stranger, or releal 
_ to the Tenants themſelves, it muſt be done by Deed. Co. Lit 38, 39. Pen 
. 63. 
, If there be Lord and Tenant by Fealty, and the Service of yielding the tent! 
Sheaf of Corn before it be ſowed ; this Service may not be granted by the Lord ff 
Years without Deed, unleſs it be in Caſe of Partition, Exchange, Dower, or it 
like. Bro. Grant 54. | 

A Partition in ſome Caſes may be without Deed. Cro. Car. 95. 

A Reſervation of Rent to make an Equality in Caſe of Aſſignment of Dower, d 
of a Partition, may be without any Deed at all. Co. Lit. 169. Hob. 153. 

Rents or. Services may be given or granted in Caſe of a Partition by one Cop" 
cener to another to make an Equality of Partition without Deed ; but generally " 
other Caſes ſuch Things as lie in Grant may not be granted, nor may they 
ſurrendred but by Deed., Co. Lit. 338. 


Common 
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Common of Paſture, of Turbary, of Eſtovers, of Fiſhing, is grantable in Fee- Commen of 
PF Goplc, in Tail, for Life or Years, from Man to Man iu infritum. wag 4 
| And yet it is ſaid, that if a Common in Groſs and without Number be granted to EA, . 
a Man and his Heirs, that this is not grantable over. , 
But if it be a Common for a certain Number of Beaſts, it ſeems to be otherwiſe ; 
and altho'the Grant be not to him and his Aſſigns, yet it is aſſignable. HT. 16 Jac. B. R. 
But for Common appendant or appurtenant to Land for all his Beaſts Levant and 
Couchant upon the Land, and Common of Eſtovers to burn in a Houſe certain, 
theſe Things are not grantable without the Land or Houſe itſelf to which they are 
appendant or appurtenant. Cro. = 15. 1 Brownl. 32, 42. 2 Brownl. 226, 227. 
But Common appurtenant for Beaſts certain may be granted over. Co. Fac. 15. 
Grantee for Life of a Common of Paſture ſans Number, or of a Corody non-cer- 
tain, cannot grant it over, unleſs it be granted to him and his Aſſigns, 
But a Grantee of a Common for Beaſts certain, or of a Corody certain, or of 
any Manner of Common certain, or of an Advowſon, or of a Villain, or of a Rent, 
or the like, may grant it over altho' it be not granted to him and his Aſſigns, Perk. 
103. 1 Brownl. 32, 42. 2 Brownl. 226, 22). Cro. Fac. 15. 0 
But almoſt any Thing, Land, Money or Debts, is grantable to the King. Dy. 2. 
Co. 96. | 2 
. A Grant of Common of Paſture, of Eſtovers, 'Turbary, Fiſhing, and the like, 
muſt be by Deed, and not without, unleſs it be in Caſe of Partition, or of Ap- 
pendancy, as incident to ſome Corporeal Thing. 
Therefore if a Grant be made to me by Word of Mouth of Common for twenty l 
® Beaſts in his Manor, it is not good; nor may I grant this over to another, unleſs it 
be by Deed. 
haut if one has Common of Paſture appendant or appurtenant to his Land, he may 
grant his Land with the Common appendant or appurtenant thereto by Word of 
| Mouth only, and without Deed. Perk. 5. 61. Cro. Fac. 189. 15 U. J. 8. 
Common appurtenant in- Land may paſs by a Grant of the Land cum pertinentiis, 
R 8 vithout any Deed at all; as Land may with an Advowſon and a Rectory with 
© Tithes. Cro. Fac. 519. 


n A Grant of Common, or of a Sheep-walk in the Nature of Common, may not be 
4 S demiſed without a Deed. 

Fr Except in Norfolk, where a Sheep-walk is known by the Name of Land, there it 
by may paſs without a Deed. Cro. Fac. 419, 519. 


A Way over another's Ground, either de novo, or in Being, may not be granted A Way; 
W otherwiſe than by Deed, 2 Cro. 189. 


And yet if the Ground to which the Way belongs be ſo granted as the ſame paſſes 

by a verbal Grant, the Way will alſo paſs, altho' it be not named, and perhaps 

F without the Words cum pertinentiis. Cro. Jac. 189. 

. Reverſions and Remainders of Land are grantable from Man to Man i infiuitum Reverſions 


Jin Fee-ſimple, Fee-tail, for Life or Years. and Remain- 
1 n e I have a Tenant for Life of three Houſes, I may grant the Reverſion of des. 
o ot them. ; 
8: And if I have the Reverſion of three Houſes, and four Acres of Land, I may 
Y gp? — Reverſion of two Houſes, and of two of the Acres of Land. Cv. Lit. 338. 
1 {2 ro. Eliz. 18. f 
— And a contingent Remainder, altho' it be barrable by Recovery, Ec. yet it is not 


erantable. Hutt. 118. 

Andi if Tenant in Tail be of an Acre of Land, the Remainder to his right Heirs, 
ee may not grant over this Remainder by itſelf, and yet the Tenant in Tail may bar 
by a common Recovery. 

= And if a Grant be to J. S. of Land for Years, the Remainder to the right Heirs 
YL Mar this Remainder is not grantable ſo long as J. D. ſhall live. Perk, F. 73, 88. 
4s 2 | 
The Reverſion of an Office regularly is not grantable by a Subject. By the Lord 
hancellor and two Chief Juſtices in Cancellaria. M. 5 Car. 9 Co 96. 5 E. 4. 3. 

If a Leaſe be made to one for Life, the Remainder to the right Heirs of J. 5. 
FS f S. being then alive) this Remainder is not grantable by any Body, but it may be 
KM *ieaſed, or otherwiſe barred, for it is in Abeyance. Perk. H. $7. 


And 
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And yet it is ſaid, that if Tenant in Tail be of an Acre of Land, the Remainder t, 
his right Heirs, that he may grant this Remainder over. But Quere, which way) 
Perk. F. 88. 

44 and Remainders are not grantable, nor can they be ſurrendred other. 
wiſe than by Deed. Co. Lit. 338. | 

Such Hereditaments as are tranſitory, and ariſe by Grant, and not by Livery, 2 
Reverſions and Remainders expectant or dependant upon a particular Eſtate, may 
not be granted but by Deed ; for it is a Rule, that a Reverſion or Remainder may 
not be granted in Fee-ſimple, Fee-tail, for Life or Years, without a Deed, unleſ 
where it is Parcel of a Manor, or upon a Partition by one Coparcener to another, 
Dy. 174. Perk. F. 161. 

If a Leaſe be made of Land, or the like Thing, for Life or Years, with a Re. 
mainder over in Fee-ſimple, Fee-tail, or for Life; this may be good without any 
Deed in Writing for the Remainder, and yet this Remainder is not grantable over tg 
another without a Deed. Perk. F. 61. 4 H. J. 17. Plow. 150, 433. 16 fl. .; 
Lit. G. 60. Bro. Grant 104. 

If a Leſſee for twenty Years makes a Leaſe for ten Years, he may grant the Re. 
verſion without a Deed : But in this Caſe if there be a Rent reſerved, there muſt be 
a Deed and alſo an Attornment of the Tenant, or the Rent will not paſs. 3 Le, 
Caſe 368. 

So in all Caſes where a Reverſion is granted, altho' it be by Deed, yet Attorn- 
ment muſt be had to it. Cro. Fac. 122, 519. Plow. 433. Perk. H. 62. 

A Remainder after an Eſtate for Life may be granted without Deed ; but a Rever. 
ſion, unleſs it be for a Term of Years only, is not grantable without Deed. Perk. c.1, 

If a Leaſe be made for Life to A. the Remainder to the right Heirs of J. &. (then 
living) this Remainder is not grantable at all with or without a Deed. Perk. F. 87. 

Tenant for Life, the Remainder for Life, the Remainder in Fee; in this Caſe he 
that is in Remainder for Life cannot (it ſeems) ſurrender to him in Remainder in 
Fee without a Deed, for that which cannot commence without a Deed, as a Rent, 
Reverſion, Common, Advowſon in Groſs, Ec. cannot be granted without a Deed. 
Poph. 137. 19 H. 6. 33. 14 H. J. 3. Sed vide Poph. 137. where it is ſaid, That if 
there be Tenant for Life, the Remainder for Life, the Reverſion in Fee, and he in 
Remainder for Life gives his Indenture of Demiſe with the Aſſent of the firſt Tenant 
for Life upon the Land to a Stranger in the Abſence of the Leſſor, and ſays, that 
he ſurrendred to him in Reverſion, and this was a good Surrender. And there it 
was held, That Tenant for Life in Remainder might ſurrender his Eſtate without 1 
Deed, where his Eſtate begins without Deed ; but that he might not grant it over 
without Deed. Poph. 137. 19 H. 6. 33. 14 H. J. 3. 

If there be Tenant for Life, the Remainder to A. and B. Sons of the Tenant for 
Life, for their Lives, and B. purchaſes the Reverſion; the Father and A. his Son 
may not ſurrender their Eſtates without Deed. Cro. Car. 269. 

An Intereſſe Termini, which is a Leaſe for Years to commence in futuro, is grant 
able over to another before the Term begins, whether it be a Leaſe of the Land 
itſelf, or any Profit apprender out of it. Co. Lit. 46. Perk. 6. 91. 

A Man may grant Common or Rent, though a Stranger uſed to take it. Perk. (.9% 

The Intereſt and Eſtate that a Man has by Extent upon an Execution is grantabi 
n_” 

Trees are grantable from Man to Man in infinitum ; and theſe Things the Grantet 
may take after the Death of the Grantor; as if a Grant be of ten Loads of Wood it 
a Wood, or of three Acres of Wood towards the North Side thereof, it is good. 

And if one grants me certain Cords of Wood by the Aſſignment of the Granto!, 
the Grantee before the Aſſignment may grant this over: And therefore if the Grant?! 
before Aſſignment grants to another ſo much Wood in the ſame Place as to mak 
6000 Cords at the Election of the Grantee, and after the Grantor makes an Afizr- 
ment according to the firſt Grant to the Aſſignee thereof, who cuts the Wood, nl 
the ſecond Grantee takes it away, the firſt Grantee may have Treſpaſs againſt hin 
for it. Moor, Caſe 955. 5 Co. 24. | 

Corn on the Ground, Trees on the Ground, and Fruit of the Trees ſtanding d 
an Eſtate in Fee-ſimple, Fee-tail, or for Life, are only looked upon as a Chit! 
Perſonal ; and therefore I may grant them away without Deed, although not ſevered 


Perk. F. 5), 59. | i 
I 
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If a Man gives me Trees growing upon his Land, the Gift is good without Deed. 
; . $7. 
ook TIER in Tail gives me a 'Tree growing upon the Land, and dies before I 
ave cut it down, and the Iſſue enters into the Land where the Tree is growing; if 
cut down the Tree, he may have an Action of Treſpaſs, becauſe the Tree is an- 
exed to the Freehold, and by the Gift becomes of the Nature of the Land. Perk. (.58. 

But if the Donor of the Tree had been ſole Tenant of the Land in Fee- ſimpſe in 
is own Right, it had been otherwiſe. bid. : 

But if Tenant in Tail gives me his Corn growing upon the Land, and dies before I 
ee ſevered it from the Land; I may afterwards ſever the Corn and take it, be- 
W.. iſe the Executors of the Tenant in Tail would have been intitled to it. Perk. F. 59. 
If a Man be ſeiſed in Fee of a Houſe, he may give or ſell the Timber, Stone, or Timber of a 
ther Materials thereof, and the Donee or Grantee may take it after the Donor's or Houſe. 
rantor's Death. Co. Lit. 144. And this may be without Deed. Perk. 5. 57. 
W A Man may grant the Veſture or Herbage, that is, the Graſs on the Ground, and Veſture or 
ot the Ground itfelf. Br. Donne 10. | Herbage. 
= 4 Grant of the Veſture or Herbage muſt be by Deed. Noy 54 Lane 54. 

E. 4. 6. | 
ranchifes, as Views of Frankpledge, Perquiſites of Courts-Leets, Conuſance of Franchiſes; 
Wleas, Fairs, Markets, Felons Goods, Waifs, Eſtrays, Hundreds, Ferries or Paſſages, 
Varrens, and the like Things, are grantable in their firſt Creation, and afterwards 
Wrantable over from Man to Man in infinitum. 16 H. ). 4. Co. Lit. 314. 
& The Profits of a Mill, Ferry, Corrody, County, and the like, are not grantable 

ithout a Deed. 15 H. J. 8. 
pars, Markets, Warrens, and ſuch like Things, or the Profits thereof, are not 
rantable otherwiſe than by Deed. 15 H. J. 8. 

© But a Hundred, ſome ſay, may be granted without Deed. 15 H. 5. 8. 
A Privilege to hold Land without Impeachment of Waſte, cannot be granted with- 
Nit a Deed. 9 Co. 9. 5 
Advowſons (it is ſaid) are grantable in Fee-ſimple, for Life or Years, from Man Advowſons. 
o Man in infinitum. Perk. F. 90. | 
$ Advowſons in Groſs cannot be granted nor ſurrendred otherwiſe than by Deed, 

9. Lit. 338. : 
And the Grantee of the Grantee of an Advowſon is to have both Deeds in Court; 
t in Caſe of a Partition between Parcenors, this is grantable without Deed. 80 
here it is incident to a Manor or Parcel of Land, by the Name of the Manor or 
and, it may paſs without Deed. 1 C9. 1. Dy. 29. 21 E. 3. 38. Plow. 150. 
E. 4. 47. Winch 34. 


t W Rectories, Tithes, and a Portion of Tithes, are grantable from Man to Man in Parſonage, 
n aum. Perk. FG. go. Stat. 32 H. 8. ch. 7. Co. Lit. 338. But a Parſonage or Rectories. 
Wettory, altho* it conſiſts of nothing but Tithes beſides the Church and Church- 22 ny 8 
. Ward, and altho* it has no Houſe or Glebe belonging to it, yet it may be granted Tiches. is 
id Without a Deed in Fee-ſimple, Fee-tail, for Life or Years, and there the Tithes and 
WP ficrings may paſs as incident. 15 H. J. 8. 16 H. J. 2. 19 H. 8. 12. 21 H. 6. 43. 
3, l chis is agreed. 1 Browul. 98. 2 Brownl. 11. Hutton 54. 
le But Tithes alone, or a Portion of Tithes, Oblations, Mortuaries or Obventions, 
not N by themſelves without a Deed ; and therefore a Leaſe Parol of 
er 11 though it be for Years, is not good. 15 H. J. 8. 16 H. J. 1. 19 U. 8. 12. 
n L. 43. | 
Tiches may paſs for Years by way of Agreement without a Deed, but by way of 
oc, cal it will not paſs otherwiſe than by Deed. And yet a Leaſe for one Year may 
tor of Tithes by Word of Mouth. Godb. Caſe 149. 
ake A Parſon of a Church may grant his Tithes from Year to Year, or for Years, to 
n- AP Pariſhioners themſelves, or to Strangers. | 
d He may grant all the Wool he ſhall have for Tithe the next Vear. 
nim Or all his Tithe of Lambs or Sheep, or other Tithe, as one may grant his Deer or 
onies in his Soil. Vide 38 E. 3.6. Noy 121. Fitz. Grant 40. Owen's Rep. 103. 
n Rep. 10%. Poph. 141. Heb. 195. Telv. 94. 
cl K Compoſition may be made by a Parſon with one of his Pariſhioners for their Tithes 
rd. In Near to Year, or it may be made for Years by way of Retainer or Diſcharge, with- 
A Deed, but not for the Life of the Parſon. And a Parſon may grant his Tithes 
n Year to Year without Deed. But this Agreement muſt be with the Party him- 
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ſelf, and not with another for him. Neither may this Intereſt be aſſigned without; 
Deed. But Tithes alone, or a Portion of Tithes, Oblations, Mortuaries or Obventigy; 
are not grantable by themſelves without a Deed. E. 3 Fac. Hawk's Caſe, A 8 Jac 
Dr. Longworth's Caſe, Noy 121. 15 H. ). 8. 16 H. J. 8. Cro. Car. 188, 249. Perk. g. 6, 

But ſome ſay it is not grantable by way of Leaſe for Years without Deed. And | 
is ſaid, that if a Pariſhioner agrees with the Parſon, that he and his Aſſigns ſhall he 
diſcharged of Tithes for the Time that he ſhall be Parſon there, this is not good; gr 
if it be, it is not aſſignable over. Noy Rep. 121. GCodb. Caſe 449. Owen 103 
Hetley 31. 2 Leon. Caſe 98. Yelv. gs. 

Next Avoid The next Avoidance of a Church, and the next Preſentation to a Church when i 

ance or Pre- ſhall be void, is grantable; and being granted, it is aſſignable from Man to Man, 

ſentation. But when a Church is void, the preſent Preſentation, which is but a Thing in 
Action, is not grantable over. Perk. F. go. Dyer 283. Anderſ. Cale 32. 
The next Preſentation upon an Avoidance to a Church may not be granted with. 
out a Deed. Plow. 150. Bro. Done 410. 5 H. J. 35. 9 E. 4 47. 

Tide of A Title of Lapſe to a Parſonage before it falls, is not grantable over; for it i; 

Lapſe. but an Office or Matter of Truſt. Hob. 154. | 

Penſions. Penſions are grantable at firſt, and ſo afterwards. Perk. F. go. | 

Chattels Real. . Chattels Real, as Leaſes for Years, and the like, may be granted from Man 9 

Man ad infinitum, and Leaſes for Years (be they preſent or future) are ſo grantable 
Perk. J. 91. _ | 
A 82 for Years of Land may be granted abſolutely, or by way of Mortgage, 
and that by a verbal Agreement without any Deed. 1 Leon. Cale 22. 

Perſonal. All Chattels Perſona), as Oxen, Horles, Sheep, Plate, Houſhold-Stuff, Apparel 
Corn, Wood, Trees and Graſs cut; and alſo Corn, Graſs and Fruit of the Tree 
growing upon the Ground, and Wool on Sheeps Backs, are all regularly grantabe 
from Man to Man in infinitum. Dy. 58, 305. Plow. 142, 147. Perk. . 88, 90 

A Man may grant for Years the Corn which he ſhall] have upon his Ground, ot 
the Wool which he ſhall have upon his Shecp's Back; but he may not grant the 
Wool of his Sheep which he fhall afterwards buy. Hob. Caſe 191. Perk. F. go. 

And a Man may give or grant to another the Apparel on his Back. Perk. J. go, 

Real and Per- It is a Rule, that all Chattels Real and Perſonal may be granted (if they be in 

ſonal, Poſſeſſion) by one Man to another i infinitum, without any Deed, except in ſome 
ſpecial Caſes. Perk. F. 57. | | 

And therefore if I make Parol Gift or Grant of a Leaſe for Years, or grant or {el 
my Sword, Spear, Plate, Wood, Ore, Horſe, Cow, Sheep, or Cheſt, the Gift o 
Grant is good. Perk. 5. 57, 60. Bro. Done 9. Plow. 150. Dy. 370. Lane 36, 3 

And in theſe Caſes there needs no Ceremony of Livery. and Seifin, and the like; 
nor any giving of Money in the Name of Seifin. Cro. Fac. 122. Lane 36, 37. Pla 
.150. 3 H. J. 35. 

Emblementss Emblements are grantable from Man to Man i infinitum ; and the Grantee mij 
take them after the Death of the Grantor, 

If one ſells or gives the Corn growing upon his Ground by Word of Mouth, tis 
Gift or Sale is good. Perk. F. 57. 

But if Tenant in Tail gives me his Corn growing upon the Land, and dies befor 
I have ſevered the ſame from the Land, yet I may == ſever the Corn and take 
for the Executors of the Tenant in Tail would have had it if no ſuch Gift had ber 

| made. Perk. . 59. | 

Annuity. An Annuity granted pro Concilio, unleſs granted to him and his. Aſſigns, 15 0% 
grantable over. Dy. 2. ; | 

But if the Grant be to him and his Aſſigns, he may grant it over to another. 76 
28. Moor, Caſe 18. | : 

If an Annuity be granted to me pro Concilio in poſterum impendendo, I ca 
grant it over, if it be not granted to me and my Aſſigns. And Quere, wheth! 
may then grant it? Perk. F. 101. 

An Annuity is not grantable at firſt, nor grantable over afterwards but by Dea 

„ | 

Money. ; One may give Money ; as where I give one Money on Condition, if he does ſud 
a Thing to have it, otherwiſe to repay it again. tz. Grant 6. Done 12. 

Money may be given or granted with or without a Deed. Bid. te 

Feræ Nature. Things that are Fere Nature, as Conies, Hares, Deer, and the like, unleſs t. 

| become tame, are not grantable. | By 
I 
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But Dogs, and eſpecially Maſtiff Dogs, Hounds, Spaniels, and ſuch like, are 
grantable. 


And ſo are Hawks, Pheaſants and Partridges made tame. Bro. Done 34. 
A Licence, Authority, Poſſibility or Thing ſuſpended, may in ſome ſpecial Caſes A Licence, 
perhaps be granted over after they are given and made. 3 Cs. 2. Authority, 
But generally Licences and Authorities, after they are granted for the Lives of the = rag. 5 
parties, or for Years, are not aſſignable over by the Grantees of them, or any other; . * 
and therefore if a Man gives me Power by Letter of Attorney to make Livery of 1. Things in 
geiſin, or a Licence to walk ver his Ground, or in his Garden, I may not grant Action. 
this to another. 13 H. 7.113. 12 H. J. 25. Co. Lit. 314. Perk. 5. 88, 89. 
If A ſells a Manor to B. in Fee, and B. in the Deed covenants that A. his Heirs 
ind Aſſigns, ſhall dig for Ore in ſuch a Place (a great Waſte) within the Manor, 
without Interruption of A. his Heirs and Aſſigns; this Power is grantable over. 
Godb. 17, 18. 


A lets a Wine Tavern to B. for Years, and B. covenants with A. every Month for 
the Wine there ſpent, and to pay him ſo much a Ton: This was held not grantable 
nor aſſignable over to another. Godb. 120. | | 


It is a Rule, that an Election, Covenant, Condition, Aſſent, Licence or Liberty, 
cannot be created and annexed to an Eſtate of Inheritance or Frechold without a 
T Deed. Dy. 281. 


A Licence to take the Profit of another's Soil, is not grantable over without a 
© Deed. Cro. Tac. 57/5. 


But if the Licence amounts to a Leaſe, (as ſometimes it does) it is otherwiſe. Vid. 
So of a Licence for Common of Paſture, or Feeding of Cattle. bid. 


So a Licence to hunt in another's Park for a certain Number of Beaſts, is not good 
without a Deed. hid. 


But a Power to receive a Rent upon a Condition of Re-entry, may be without a 
Deed. Cro. Car. 22, 188. | 


A Power of Revocation to be in Writing, may be by a Will as well as by a Deed, 
Hob. 311, 313. | | 

A Red as Service ſuſpended, whilſt it ſo continues, is not grantable over; and 2. Rents or 
therefore if the Lord diſſeiſes the Tenant, or the Tenant enfeaffs the Lord upon Services dat. 
Condition, the Lord cannot grant over the Seigniory during this Suſpenſion. — 

And yet if ane has a Rent in Fee out of my Land, and he purchaſes the Land 
for Life or Years; the Rent is grantable even whilſt the Eſtate of the Land continues. 

So if a Tenant makes a Leaſe for Life or Years of the Tenancy of the Land, the 
Lord notwithſtanding that may grant the Seigniory. + 

And yet if the Tenant makes a Leaſe to another Man for Life, and the Lord 
grants the Seigniory to this Tenant for Life in Fee; in this Caſe the Grantee of the 
Ys 12 not grant it over, becauſe it was never in eſſe. Co. Lit. 314. 16 H. J. 4. 

ek. 1.86, 89. 

So any Thing wholly in ſuſpenſe, whilſt it is ſo, is not grantable. Co. Lit. 314. 

If Land be granted to two Men and the Heirs of their two Bodies; in that Caſe, z. Things in- 
altho" they have ſeveral Inheritances after their Death, yet neither of them may certain. 
grant away his Eſtate after his Life. Co. Lit. 282. 

A bare Poſſibility of an Intereſt which is incertain, is not grantable. 


But if it be ſuch a Poſſibility as is coupled with ſome preſent Intereſt, it is grant - Poſfbility. 
able over. 1 Co. Chedington's Caſe. 4 Co. 66. 5 Co. 24 10 Co. 51. As if a Leaſe 
be made to me and my Wife, the Remainder to the Survivor of us; or a Term of 


Years is granted for Life, with a Remainder over. 4 Co. 66. 5 Co. 24. 10 Co. 51. 
Dy. 244. 3. Leon. 205. 1 Bulſt. 191. | 


It is a Rule, that nb Poſſibility, Right or Title to Land, or Thing in Action, may 
be given or granted to a Stranger, by Act of the Party; but theſe may be releaſed 
to the Tertenant. 10 C6. 46, 51. | 

If L have four Houſes in Execution upon a Statute, and by Courſe of Time it will 
endure thirteen Years, and afterwards two of the Houſes are taken from me by 
Elegit for fifteen Years ; yet I have ſuch an Eſtate remaining in me as I may grant 
may. 4 Co. 66. 5 Co. 24. 10 Co. 51. Dy. $86 -- 

hings in Action, and whatſoever is of that Nature, as Cauſes of Suit, Rights Things in 
and Titles of Entry or Action concerning Inheritances, or a Perſonal Thing, are Action, and 
not E over but in ſpecial Caſes; as if one diffeiſes me of Land, or takes away Right and 


ny Goods, I may not grant over this Land, or theſe Goods, till I have got the 2 


Seiſin 


— 
* 1 


— 
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Damages. 


Offices. 


Condition. 


cancel it, or give it to the Obligor himſelf. Co. Lit. 232. 3 Co. 32. Perk. &. 86. 


been for Life, Oe. 


it. 


Seiſin and Poſſeſſion of them: Nor may I grant the Suit which the Law gives me 
for my Relief in theſe Caſes to another Man. $5 Co. 24 10 Co. 48. Co. Liz, 21 
Hob. 241. Dy. 244. Perk. 5. 85, 86. . 

I may not grant over a Rent which I am diſſeiſed of. 10 H. J. 22. 

And if I make a Feoffment to another Man on Condition, that if I do ſuch , 
Thing I ſhall have the Land again; in this Caſe I may not before nor after the Tine 
of the Performance of the Condition grant over the Condition to another. 

But the Condition may go with the Reverſion of Land in many Caſes. 

And yet all theſe Things may be releaſed to the Parties; for it is a Rule, ty, 
every Right, Title or Intereſt in præſenti or futuro, by the joint Act of all, that it may 
be barred or extinguiſhed. Co. Lit. 214. | 

Things in Action, as a Right or Title of Action, that depend only in AQtion, and 
Things of that Nature, as Rights and Titles of Entry, to any Real or Perſon; 
Thing, are not (as before is mentioned) grantable at all, but by way of Releaſe 1 
the Tenant of the Land, Ec. whereby it may be extinguiſhed ; but this cannot be 
done without Deed. And therefore if a Man takes my Goods as a Treſpaſſer, or! 
deliver him my Goods to keep, and afterwards I am willing to give him theſe Goog, 
it muſt be by Deed. 6 H. J. 9. Dy. 91, 126. Doc. & Stud. 16. 6Co.50. 5 24 
10 C. 48. Co. Lit. 214. Perk. 5. 85, 86, 8). f | 

Bonds, Obligations, Eſpecialties, may be aſſigned over; as if J. S. be indebted ty 
me, and I indebted to F. B. I may aſſign that Debt to J. B. with the Aſſent aſ 
7. S. otherwiſe not. 5 | 

And if a Bond be to perform the Covenants of a Leaſe, and he aſſigns the Leaſe, 
he may then aſſign the Bond alſo. 

But if the Covenant be firſt broken, and then he aſſigns it over, this will be 
Maintenance if the Aſſignee ſue on the Bond. 

But if he aſſigns over the Leaſe, and after the Covenant is broken, contra. 

But if he aſſign over the Bond, and reſerve the Leaſe in his own Hand, and then 

the Covenants are broken, and the other ſues on Bond, this is Maintenance. Gab. $1, 

And if one owes me a Debt by Bond, Bill or otherwiſe, I may not grant over this 

Debt to another; but I may make a Letter of Attorney to any one to ſue for it, and 

receive it for me, or for himſelf, or I may give the Writing to another, and he may 


— 


But Debts in ſome Caſes are aſſignable to the King. Cro. Car. 155, 170. 

And yet Bills of Exchange, by Cuſtom; and Promiſſory Notes, by Statute; ar 
aſſignable over, and the Aſſignee. may ſue, in his own Name, | 

If I have a 4 againſt another for Debt and Damages, I cannot grant ct 
aſſign it away, for a common Perſon cannot aſſign over a Debt as the King may d 


Cro. Fac. 19, 180. | 
But a Bankrupt's Debt may be aſſigned by the Commiſſioners of Bankrupt 


Style 62, 63, 348. | 
If one takes my Goods from me, or another that has them, or I buy Goods df 
another Man, and ſuffer them in his Poſſeſſion, and a Stranger takes them away, ! 
may not give them to any other but the Treſpaſſer himſelf. Perk, J. 92. Fi: 
Done 3, J. * * | | 

But Al theſe may be releaſed to the Parties themſelves. 5 Co. 24, 97. 6C.5* 
Perk. CF. 85. Co. Lit. 330. 2 Brownl. 224. 6 H. J. 9. 10 H. J. 22. 

An Annuity is grantable at firſt ; and (as it ſeems) an Annuity ſo granted in Ft 
or for Life is grantable over, and yet it is but a kind of Choſe in Action. Mi, 
Caſe 18. Q. N | | 

For if an Annuity be granted by the Grantor and his Heirs to a Stranger and i 
Heirs, it ſeems to ſome, that the Grantee may grant it over, becauſe it is an Inher- 
rance in him. Tamen Quere. For the Grantee has not any Remedy for it but of 
Action. Perk. F. 87. who there likewiſe makes another Quere, if the Annuity hi 


Damages to be recovered in a Suit for Treſpaſs or Battery, Oc. is not aſſign?" 


over. Godb. 81. 
Offices are grantable at firſt. 
But the great judicial Offices of the Kingdom, as the Office of the Lord Chat: 
cellor, Chief Juſtices, or Chief Baron, or of other of the Juſtices or Barons an 
ſuch like Offices, are not grantable over ; nor are they to be executed by a Deputſs 


except in Caſe of the Juſtices of the Great Seſſions of J/ales, who have 7 0 
I 


- 
* 
= 
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depute by Statutes. Perk. Tit. Grants. Co. Lit. 233. Cro. Eliz. 263. 3 Leon. Caſe 
56 ll Offices are not grantable in Reverſion, nor to Perſons unskilful or unca- 

ble; nor may they be granted for Years. 1 Co. 3. 41. Plow. 379. 

Altho' the Sheriff's Office is not grantable over, yet it may be executed by Deputy, 
ir the Sheriff pleaſes, or he may execute ir himſelf. 

But inferior Offices that are Offices of Truſt and Confidence, eſpecially if they 
concern the Grantor, 'as the Office of a Steward of Courts, Bailiff, Receiver, 
Chamberlain, Carvet, and the like, altho' they are grantable at firſt, yet they are 
not grantable over by the Officer to any other Perſon, except in the Caſe of a Peer, 
unleſs they are granted to them or their Aſſigns ; nor are they to be executed by 
Deputy, unleſs the Grant gives him Power to make a Deputy. Perk, J. 101, 111, 
O. Lit. 144, 232. Godb. Caſe 200. 9 Co. 49. Dy. 2. 

Offices of Truſt generally are not grantable or aſſignable over, as the Office of a 
Philazer is not grantable over. Dyer 7. Phw. 379. 

So neither of the 7 | | 

Nor is the Reverſion of iuch an Office after a Grant of it for Life grantable to 
nother. 3 | 
; Nor is ſuch an Office grantable for Years, but for Life, or at Will. 9 Co. 96. 

6. 
: 1 = the Office of the Clerk of the County belonging to the Sheriff's Office 
grantable away by the King himſelf, but it muſt go with the Sheriff's Office. 4 Co. 
Mitton's Caſe. 

Offices (for the moſt Part of them) are not grantable at firſt, nor grantable over 
without a Deed. 9 Co. 9. 

And yet ſome inferior Offices, as Stewardſhips of Courts, Bailiwicks, and the like, 
are grantable without Deed; and the Lord may retain ſuch Officers into his Service 
by Word of Mouth, without any Deed. id. 

A Lord may retain a Steward of a Court for a Time, as for a Year or more, and 
that he ſhall have ſo much for his Pains, without Deed ; and if he keeps the Court, 
be may have Debt againſt the Lord for his Wages ; but he may not have a Writ of 
Annuity without a Deed for it. Dy. 270. 


A Dignity, as of an Earl, or Viſcount, if it be granted, it muſt be by Deed. 


: 


8 ſpecial Cafes there alſo. Perk. G. 98. | 

An Act or Office of Truſt is not grantable over, Hob. 154. but where it is granted 
to one and his Aﬀigns. Perk. g. 100. 

Matters of 'Truſt generally are not grantable over. Perk. f. 99, 111. Plow. 379. 

One may not make a Deputy to execute an Office of 'Truſt, unleſs his Grant do 
by expreſs Words enable him to do it. Perk. F. 100. 

An Uſe in ſome Caſes is grantable over. Plow. in Manxell's Caſe. | 

Uſes before the Statute of Uſes, were but in Nature of a Truſt and Confidence ; 
and ſo are ſuch Uſes ſtill as are out of the Statute, as Uſes of Leaſes for Years, and 
of Goods and Chattels; and as they might have been granted by Word, ſo perhaps 
the Uſes of Goods and Chattels may be fo granted ſtill ; but an Uſe that is within 
the Statute is always to be raiſed by Deed or Matter of Record, and will not ariſe ; 
of can it be charged or transferred without a Deed. Dy. 229. Fenk. Cent. 5. 

ale 99. it | 

And it is a Rule, that no Uſe of Land will paſs at this Day, eſpecially of a Re- 
verlion or Remainder Eſtate, but by Deed in Writing, or by way of Livery, ſave 
oa in ſome Cities, Villages and Boroughs, where by a ſpecial Cuſtom of the Place, 
\ Freehold may paſs by a Bargain and Sale by Word only, without any Writing, 
very or Inrolment. Fenk. Cent. 6. Caſe 32. Stat. 2) H. 8. c. 10. 

The Uſes of a Fine may be declared without a Deed.  Poph. 105. 


ot even to the King himſelf. Vide 37 H. 6. 10. Bro. Done 16. 

But now fince the Statute of the 2d of William and Mary, Seſſ. 1. (Chap. 5.) if 
e Tenant does not pay the Lord his Rent, or replevy the Things diſtrained for it 
Fithin five Days after Notice given of the Diſtreſs made, they may be appraiſed 


and fold. 
Qqq A 


33. 
= Truſts and Confidences being Perſonal Things, are not grantable over, but where Truſts or 
i they are ue to a Man and his Heirs, or to him and his Aſſigns, and in ſome Confidence, 


A Diſtreſs taken for Rent, it ſeems was not by the Common Law grantable, no Diſtreß 
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Deeds. A Man may give or grant away bis Deeds at his Pleaſure, and he that has th. 
Gift or Grant of them may cancel or diſpoſe of them as he pleaſes; and the Hes 
and Executor concerned herein is remedileſs. 25 H. 8. 5. Cv. Lit. 322. ; 

Rules as to That which cannot commence without a Deed, as a Rent, Reverſion, Comm 

— ta Sc. the ſame _ be 7 over or conveyed without a Deed. Poph. 131. * 

y or w But that which takes Effect by Livery without a Deed may be granted wi 
Deed. Deed. Ibid. N Ie . 
That which is grantable only by Deed, may be granted by a Deed Poll as well ;; 
by Indenture. | 
And that which may not be granted without Deed, may not be ſurrendred with. 
out Deed. Noy's Compl. Lawyer 102. ; 
A Surrender, Releaſe and Confirmation, in ſome Cafes may, and in ſome Caſe, 
may not be without a Deed. | | 
That which may be granted by Word without any Deed, may be ſurrendted 
without any Deed. Noy's Compl. Lawyer 1 02. 

Rules as to Whatſoever may be granted, the ſame may be revoked eodem modo as it is granted 

| ——_ and Things are diſſolved as they are contracted. | g 

| 8 And whatſoever executory Thing is created by Deed, the ſame by Conſent of al 

r. Parties may be revoked by Deed. 
And ſo Warranties, Obligations, Rents, Charges, Annuities, Covenants, Leaſe, 
for Years, Uſes, and the like, may by Defeaſance, Revocation, Releaſe, or ſuch 
| like, by the Conſent of all Parties to the Creation of it, or concerned in it, be 
defeated and avoided. And ſo a Right or Title to Land may be diſcharged. 16G 
| 113. 4Co.1. 5 Co. 26. 


| 1 
| 8. Apt Words S ECT. IX ot 
| required by . 
| * IWhat M ords the Law requires in a Deed or Inſtrument of Conveyance. t 


@ HE eighth Thing Lord Ccke obſerves to be neceſſarily incident to a Deed ig 


apt Words required by Law. L I. 

Apt Words are requiſite in a Deed made either to paſs or to create an Eſtate. . 0 
Fee-ſimple. Littleton (Tenures, H. 1.) ſays, If a Man would purchaſe Lands or Tenements in M 
Fee-fimple, it behoves him to have theſe Words in his Purchaſe, To have and to lili h, 
to him and to his Heirs ; for theſe Words, his Heirs (only) make the Eſtate of Inheri- | 
tance in all Feoffments and Grants. bs 
Upon which Lord Coke (Co. Lit. 4. a.) obſerves, that Littleton puts Lands only for " 
an Example; for his Rule extends to Seigniories, Rents, Advowſons, Commons | 
Eſtovers, and other Hereditaments of what Kind or Nature ſoever. K 
And that (Co. Lit. 8. b.) here Littleton treats of Purchaſes by natural Perſons, and p 
not of Bodies Politick or Corporate; for if Lands be given to a ſole Body Politict y 
or Corporate, (as to a Biſhop, Parſon, Vicar, Maſter of an Hoſpital, Ec.) there w On; 
give him an Eſtate of Inheritance in his Politick or Corporate Capacity, he muſt uſe — 
theſe Words, To bave and to hold to him and his Succeſſors; for in theſe Caſes without 4 


the Word Succeſſors no Inheritance paſſes; for as the Heir inherits to the Anceſtor, 
ſo the Succeſſor ſucceeds to the Predeceſſor, and the Executor to the Teſtator. Bu 
it appears here by Littleton, that if a Man at this Day gives Lands to J. . and hö 
Succeſſors, this creates no Fee- ſimple in him; for Littleton, ſpeaking of natural Ft 
ſons, ſays, that theſe Words, his Heirs, make an Eſtate of Inheritance in all Feot! 
ments and Grants, whereby he excludes theſe Words, his Succeſſors. And yet ® 
antient Grant muſt be expounded as the Law was taken at the Time of the Grant: 
A Chantry Prieſt incorporate took a Leaſe to bim and his Succeſſors for a hundres 
Years, and afterwards took a Releaſe from the Leſſor to him and his Succeſſor 
and it was adjudged that by the Releaſe he had but an Eſtate for Life, for be had 
the Leaſe in his natural Capacity, for it could not go in Succeſſion, aud 5 Scl, 
| ſors gave him no Eſtate of Inheritance for want of theſe Words, his Heirs. 

| And that (Co. Lit. 9. a.) if the King by his Letters Patent gives Lands Decann b 
| Capitulo, babendum ſibi & beredibus & ſucceſſoribus ſuis ; in this Caſe altho' they 4. 
Perſons in their natural Capacity to them and their Heirs, yet becauſe the Grant » 
made to them in their politick Capacity, it ſhall enure to them and their Succeſſor 
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And ſo if the King grants Lands to J. S. habendum ſibi E ſucceſſoribus ſive hære- 
tibus ſuis, this Grant ſhall enure to him and his Heirs. 

B. having divers Sons and Daughters, A. gives Lands to B. & Liberis ſuis, & a hour 
Hleires, the Father and all his Children take a Fee-ſimple jointly by Force of theſe 
Words, their Heirs; but if he had no Child at the Time of the Feoffment, the 


W Child born afterwards ſhall not take. 


Theſe Words, bis Heirs, do not only extend to immediate Heirs, but to his Heirs 


WT ,-note, and moſt remote, born and to be born, Sub quibus vocabulis hæredibus ſuis, 


ounes beredes propinqui comprebenduntur, & remoti, nati, & naſcituri. And beredum 
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appellatione veniunt beredes heredum in infinitum. And the Reaſon wherefore the 
Law is fo preciſe to preſcribe certain Words. to create an Eſtate of Inheritance, is for 
rroidiog of Uncertainty, the Mother of Contention and Confuſion. 


The Neceffity of the Word Heirs or Succeſſors, as the Caſe requires, is therefore 


WT :bſolutely neceſſary in Conveyances of Eſtates of Inheritance; for as Littleton (in the 


ſame Section) obſerves, That if a Man purchaſes Lands by theſe Words, To have and For Life. 
rn hold to him for ever; or by theſe Words, To have and to hold to him and his Mans 


fir ever: In theſe two Caſes he has but an Eſtate for Term of Life. 


One ſeiſed of Land in Fee-ſimple, and having a Son going to be married, he being Fee ſimple, 


5 upon the Land, uſed theſe Words: In Conſideration of this Marriage I do here, reſerving 
an Eftate for my own and my Wife's Life, give unto thee and thy Heirs for ever, theſe 


| 


W in both Caſes. 


Lands, &c. This ſeems to be a good Conveyance of the Land. Poph. 47. A for- 
tieri therefore if it be by Deed. But there muſt be Livery or Attornment upon it 


Where Tenements are given by one Man to another, with a Wife, (who is the In Tail. 


Daughter or Couſin to the Giver) in Frank-marriage ; which ſaid Gift has an Eſtate 
of Inheritance by theſe Words, Fran- marriage annexed to it, altho' it be not expreſly 
ſaid or rehearſed in the Gift (that is to ſay) that the Donees ſha!l have the Tenements 
to them and to their Heirs between them two begotten. And this is ſpecial Tail. Lit. 


. 17. 

Theſe Words in liberum maritagium, create an Eſtate of Inheritance in ſpecial 
Tail, as Littleton ſays ; but this had need of ſome Interpretation ; for if Lands be 
given by theſe Words in Frank-marriage, according to the Rules of Law, then do 
theſe Words create an Eſtate of Inheritance in ſpecial 'Tail ; for the Conſideration of 
Marriage is in that Caſe more favoured in Law than any other Conſideration : But 
tho' the Gift be in theſe Words, 00 if it be not conſonant to the Rules of Law in 
other 1 requiſite thereto, there they create but an Eſtate for Life. Co. Lit. 
21. 4. b. 1 | 

And therefore obſerve, that there are four Things incident to Frank-marriage. 

Firſt, That it be given for Conſideration of Marriage either to a Man with a 
Woman, or, as ſome have held, to a Woman with a Man; for in 6 E. 3. 33. in 
Peirs de Saltmarſh's Caſe, a Man gave Land to his Son in Frank-marriage ; and 
F. N B. 172. takes the Law alſo to be ſo; and 7 E. 4. 12. per Moyle againſt a new 
— ky Temp. H. 8. Br. Tit. Prank-marriage, the former Books being not re- 
membered. 

Secondly, That the Woman or Man that is the Cauſe of the Gift be of the Blood 
of the Donor; but it may be made as well after Marriage as before, and it may be 
with a Widow, Ec. 


Thirdly, If the Gift be made of ſuch a Thing as lies in Tenure, that the Donees 


hold of the Donor at the Time the Eſtate in n is made. A Rent- 


trvice may be given in Frank-marriage, becauſe it may be holden ; and ſo may a 
Rent. charge or Rent-ſeck, as F N. B. holds; and it appears in our Books, that a 
Common was granted in Frank-marriage. 

Forrthly, That the Donees ſhall hold freely of the Donor till the fourth Degree be 
paſt; and therefore if Land be given to a Woman, with a Son of the Donor in 
Frank-marriage, there paſſes an Inheritance; but if the Donee, who is the Cauſe of 
the Gift, be not of the Blood of the Donor, then there paſſes but an Eſtate for Life 
if Livery be made. Alſo if Lands be given to a Man with a Woman of the Blood 
ef the Donor in liberum maritagium, the Remainder in Fee either to a Stranger or 
5 the Donees, they have no Eſtate-tail, becauſe there is no Tenure of the Donor; 
= if in that Caſe the Remainder had been limited to another in Tail, reſerving the 
3 in Fee to the Donor, there the ſaid Words in liberum maritagium create an 
Meritance, becauſe the Donees hold of the Donor. And this is the Canſe that it is 


held, 
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held, That a Man cannot deviſe Land in Frank- marriage, becauſe the Donee cannot 
hold of the Donor. And Ceſtuy que Uſe before the Statute 27 H. 8. could not hate 
made a Gift in Frank- marriage, becauſe the Reverſion was in the Feoffees. And j 
the Donor gives Lands in liberum maritagium, reſerving a Rent, this Reſervation 
ſhall rake no Effect till the fourth Degree be paſt, but the Frank-marriage is good; 
for if the Reſervation ſhould be good, then the Donees could not have an Eſtate. tal 
for want of the Words, of the Heirs of their Bodies. Co. Lit. 21. b. 

The Words in liberum maritagium, are ſuch Words of Art, and ſo neceſſarily te. 
quod, as they cannot be expreſſed by Words equipollent, or amounting to x 
much ; as, 

If a Man gives Lands to a Man with his Daughter, in conuubio ſoluto ab omni (e. 
vitio, E9c. there paſſes in this Caſe but an Eſtate for Life, for ſeeing theſe Words i; 
liberum maritagium create an Eſtate of Inheritance againſt the general Rule of Lay, 
the Law requires that they ſhould be legally purſued, 

But then it may be rlemanded if a Man had given Lands at the Common Lay, 
in libero maritagio, whether had the Donees a Fee-ſimple without the Word ir, 

| becauſe all Gifts in Tail were Fee- ſimple by the Common Law before the Statute 9 
| Weſtm. 2. which Statute did not create any Eſtate in Fee-tail, but out of an Eſtate in 
Fee-ſimple? To this it is anſwered, that theſe Words in liberum maritagium, di 
create an Eſtate in Fee-ſimple at Common Law: And it is holden in 31 E. 3. Gi 
116. Per ceux parolx in Frank-mariage les Donees averont les terres a enn & a lour Heire 
parenter eux engendres, & ce eſt dit eſpecial Tail, (i. e. By theſe Words in Frank-mi. 
riage, the Donees ſhall have the Lands to them and their Heirs between them be. 
gotten, and this is called ſpecial Tail.) But yet between Donees in Frank-marriag: 
and Donces in ſpecial Tail there are many notable Diverſities. If the King give 
Land to a Man and a Woman, and the Heirs of their two Bodies, and the Woman 
dies without Iſſue, yet the Man ſhall be Tenant in Tail after poſſibility. But if the 
King gives Land to a Man with a Woman of his Kindred in a Frank-marriage, and 
the Woman dies without Iſſue, yet the Man in the King's Caſe ſhall not hold it for 
his Life, becauſe the Woman was the Cauſe of the Gift ; but it is otherwiſe in the 
Caſe of a common Perſon. If Lands be given to a Man and a Woman in ſpecil 
Tail, and they are divorced cauſa præcoutradtus, both ſhall hold the Lands for their 
Lives; but in Caſe of Frank-marriage, if they be ſo divorced, the Woman {tal 
enjoy the whole Land, becauſe ſhe was the Cauſe of the Gift. If Lands held in 
Socage be given in ſpecial Tail, and the Donees die, the Iſſue being within the Ag: 
of fourteen Years, the next of Kin of the Part of the Father or of the Part of th: 
Mother, which can get the Cuſtody, ſhall have it ; but in Caſe of Frank-marriage the 
Heir of the Part of the Mother ſhall have it, becauſe, as it has been ſaid, ſhe was the 
Cauſe of the Gift. Co. Lit. 21. b. 22. a. 

Words in A Deed made by Words in the preterperfe# Tenſe, is as good as that which | 
Deeds in made by Words in the preſent Tenſe; but it is beſt to make it in both Tens 

general, 1 Leon. 25. As hath given, Ec. and by, Ec. do give, Oc. 
Land was given to A. in Tail, the Remainder in Fee to his Siſters, being his Hei 
at the Common Law: A. made, a Deed in this Manner, viz. I the ſaid A. bait 
given, granted and confirmed, for a certain Piece of Money, &c. without the Word d 
bargaingd, ſold: And the Habendum was to the Feoffee with Warranty againſt A ard 
his Heirs; and a Letter of Attorney was to make Livery and Seiſin : And the Det! 
was in this Manner, To all Chriſtian People, &c. It was inrolled within one Mont 
after the making of it, and altho' it was in the Form of a Deed Poll, yet it was in. 
dented ; four Months after the Delivery of this Deed, the Attorney made Liver) ot 
Seiſin. A. died without Iſſue, and the Siſters entred, and the Feoffee ouſted the" 
of the Land, and thereupon they brought an Action of Treſpaſs: And the Opinio 
of the whole Court was for the Siſters ; for here is not any Diſcontinuance, for the 
Conveyance is by Bargain and Sale, and not by Feoffment, becauſe the Livery come 
to Sale after the Inrolment, and the Warranty ſhall not hurt them: And altho' in the 
Deed there is not the Word Indenture, and the Words are in the firſt Perſon, get“ 
the Parchment is indented, and both Parties have put their Seals to it, it is ſuffcient 
Alſo it was agreed per Cur', That by the Words, Give for Money, Grant for Mont), 
Confirm for Money, Agree for Money, Covenant for Money, if the Deed be duly d. 
rolled, Lands paſs both by the Statute of Uſes, and by the Statute of Inrolments, “ 
well as upon the Words Bargain and Sale. And by Catline, Wray and I biddon, te 
Party ought to take by way of Bargain and Sale, and he has not Election to = 2 
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Land by way of Livery ; but when all is in one Deed, and takes Effect equally 
together, the Grantee has ſuch Election; but in this Caſe the Bargain and Sale (the 
Deed being inrolled) prevents the Livery, and takes his full Effect before. And by 
Wray and Catline, if he in Reverſion upon a Leaſe for Years grants his Reverſion to 
bis Leſſee for Years by Words of Dedi, Conceſſi, Feoffavi, and a Letter of Attorney is 

made to make Livery of Seiſin, the Donee cannot take by the Livery, for the Leſſee 
has the Reverſion preſently. 3 Leon. 16, 17. 

Perkins (H 158.) ſays, it has been held, that a Man ſhall be bound by the Speaking 
of another Man, by Averment thereof in putting his Seal to it, and delivering of it 
as his Deed: As, if a Man be Obligee in a Debt, or Covenant by Writing, Et ad 
majorem hujuſmodi rei ſecuritatem, inveni A. de B. & C. de P. fidejnſſores, quorum unnſ= 
quiſque in toto & in ſolido ſe obligavit. And notwithſtanding that none ſpeaks the 
ſame but their Principals, yet if the others put their Seals to it, and deliver the ſame 
= Writing as their Deed, then they allow of that which the Principal ſpeaks, and ſo 
4 they themſelves are become Principals; and ſo it has been holden. Perkins cites 
10 E. 3. Cov. 16. T. 4 E. 1. Obli. 16. but concludes with Tamen Quere. | 

And yet Perkins goes on thus in the next Section, (viz. 159.) And it is to be known, 
chat at this Day a Man ſhall be bounden by putting his Seal to a Deed indented, and 
Delivery of the ſame, and yet the Words within the Deed are ſpoken only by 
another Man. 

* And therefore if a Man makes a Leaſe to me, of my own Land by Deed indented, 
for Years, without ſaying any more; by this Deed I ſhall be concluded, and yet 
there is no Speech of mine in the Deed, | . 

And if there be Father and Son, and the Father is ſeiſed of an Acre of Land in 
Fee, and a Stranger leaſes the ſame Acre to the Father by Deed indented for Years, 
and the Father dies; now the Leſſee by this Deed ſhall conclude the Heir of the 
Leſſor to ſay, that his Father died ſeiſed in his Demeſne as of Fee, and yet there is 
nothing ſaid by the Father, Ec. 

= And Perkins in the 160th Section ſays, that it is ſaid, that if a Deed indented be 
made between two, and Words relating to both of them are uſed in the Deed, but 
= the Words of one of them are in the firſt Perſon, and the Words of the other in the 
© third Perſon ; al! the Words in the Deed ſhall be taken to be the Words of him 


= Sd Quere. . 


| A Deed is good without the Words, Jn cujus rei teſtimonium, Sc. Ow. Caſe 5, 33. 

od wp 456. If it be duly ſealed and delivered. Bulſt. 300, 301, 302. 1 Leon. 25, 

Bendl. 155. | | 

Let if the Deed ſay, that the Party has put bis Hand, and not his Seal to it; if he 

does put his Seal to ir, it is good enough. Hetley 29. 

= And yet in Het}. 88. it is ſaid, that altho* A. Serjeant ſaid, That if the Words, In 

cis rei teftimonium were wanting in a Deed, that the Deed is not good, and that all 

& Covenants, Grants and Agreements, which come after thoſe Words in a Deed, are 
not of Force, nor may be pleaded as Parcel of the Deed. Hetl. 136, 137. But the 

Ia ſeems to be otherwiſe. Dy. 19. Hughes's Abr. 591. 

A Deed is good without the Words, Sealed and delivered in the Preſence, &c. if it 
be ſealed and delivered, and there are Witneſſes to prove it; and altho' the Wit- 
neſſes Names be not endorſed, if they can prove the Sealing and Delivery, it is well 
enough. Co. Lit. 6. | 

But it is not material in a Deed, whether it be drawn in the firſt or in the third 
Perſon, ſo as the Words be aptly applied; for if it be in the third Perſon, viz. Qaod 
preſens ſcriptum Teſtatur, Ec. quod idem A. dedit E tradidit, &c. Or if an Obliga- 
tion be made in the third Perſon, viz. Me A. B. debere T. D. Ec. 201. Sc. Theſe 
are good Deeds notwithſtanding 38 E. 3. c. 4. which is provided for Obligations made 
beyond Sea only. And if the Words of a Deed indented run in the firſt Perſon, it 


1s as good as if it was made in the third Perſon. 2 Co. 5. Dy. 6. Fitz. Feoffment 5. 
3 Leon. Caſe 39. 


e 31. 


1 the Diſſeiſor enfeoffs a Stranger by Deed in theſe Words, Sciant preſentes, Ge. 
* Fo, the Diſſeiſor naming bim, per aſſenſum & conſenſum the Diſſeiſee, and name 
e thi um, Dedi, Conceſſi E3 boc preſenti, Ec. to a Stranger, Oc. and this is done before 

Kr? any 


= who ſpake in the firſt Perſon, which ſaying is little or nothing to the Purpoſe. - 


A Feoffment was made by the Words Bargain and Sale, without the Words give Words in 
oy grant ; and being executed by Livery or Attornment, it was held good. 1 Leon. Feoffments. 


— . 
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any Entry made by the Diſſeiſee; in this Caſe theſe Words, per aſſenſum ES conſenſux 

of the Diſſeiſee, altho' it be true, will not make the Deed good. Perk. F. 156. 
Words in The Words Dedi & Conceſſi (hath given and granted) are the moſt apt and Proper 
Gifts ad Words for all Kinds of Gifts and Grants: And yet they may be made by other 
Grants, Words, and good enough. 35 H. 6.8. Plow. 57, 154. 

If he in Reverſion upon a Leaſe for Years grants his Reverſion to the Leſſee for 
Years by the Words Dedi, Concefſi & Ferffavi, (hath given, granted and enfeoffec) 
by theſe Words the Reverſion will paſs. 3 Leon. Caſe 39. | 

If a Man by the Words bargain and ſel}, only grant the Reverſion of his Tena 
for Life, and the Tenant attorns, yet this Grant is not good to paſs, unleſs the De 
be inrolled, for theſe are not proper Words to make a Grant. Goab. 7. 

Bur if Tenant for Life in Right of his Wife, and he in Reverſion, ſhall by Inder. 
ture bargain, ſell and alien the Reverſion, and the Land to A. and his Heirs fi 
Money, and the Deed has not the Word Grant in it, nor is it inrolled within the fy 
Months: By the Words alien the Reverſion, if there be Attornment the Reverſig 
paſſes ; but a Reverſion will not paſs by the Words bargain and ſell without Attorn. 
ment. Cro. Fac. 210. Godb. 7. 

In Leaſes for Leaſes for Years may be made almoſt by any Kind of Words that declare the h. 

Livesor Years. tent and Agreement of the Parties to have the Land, and take the Profits for a cet. 
tain Number of Years; as to ſay, I will that you ſhall have my Land in D. from bend. 
forth for twenty-one Tears ; or I do give you Leave or Licence to hold my Lands in|) 
for twenty-one Tears. For in theſe Caſes the Words Demiſe and Grant are not abſo- 
lutely neceſſary to make a Leaſe for Years. One ſays, I will you ſhall have a Lu 
for twenty-one Tears of my Land in D. paying 101. Rent, make a Leaſe in Writing, ard 
I will ſeal it: Theſe Words between Perſons make a good Leaſe preſently. A 
Rep. Caſe 31. Cro. Car. 33. 
Ihe Words covenant, grant and agree, that another ſhall have Land for ſo many 
Years, are apt Words to make a Leaſe for Years, and ſhall enure as a Leaſe. C, 
Fac. 91, 92. Cro. Elix. 150, 

And ſuch Words will make a good Reſervation of Rent alſo. Jdem. 

A Leaſe made by the Words demiſe, grant, bargain and ſell, is good: And it mi 
be made for one or more Months or Years. Hetley 82. 

A Tenant in Tail of Land, entred into a Houſe built upon it, and ſaid, Brother, | 
bere demiſe unto you my Houſe as long as I live, paying 201. per Ann. to me, and findin 
me my Board and Waſhing, and keeping me a Horſe ; this is not a good Leaſe withou 
Livery, but the Delivery of a Turf, Twig, or any Thing from off the Land, male 
it good. Poph. 47. 6 Co. 26. | 

If a Man makes a Leaſe for Life by Deed, with a Proviſo that if the Leſſee c 
die within ſixty Tears, that bis Executors ſhall have ſo many of the ſixty Tears as ſh 
be to come at the Time of his Death; this is a good Leaſe for the ſixty Years, deter. 


minable upon the Leſſor's Death, but not a good Leaſe for the fixty Years after hi! BE wi 
Death, by Reaſon of the Incertainty, and yet it may amount to a good Covenant le ; 
for that Time. Dy. 150, 253. 1 Co. 145. n 

But to ſay, I will you ſhall bave my Land for Life, with Livery, is a good Leak WA (: 
for Life. Fenk. Cent. 5. Caſe 2. #F 

Articles of Agreement were made between A. and B. thus: Jt is agreed betutes tht the 
Parties, That A. doth let the Land for and during five Tears, to begin at the Fea . 


St. Michael next following ; provided that B. pays A. yearly, during the Term, ad it 
Feaſt of St. Michael and the Annunciation of the Virgin Mary, 120 l. by equal Portids: 
And the Parties do covenant, That a Leaſe ſhall be made and ſealed according to i! 
Articles, before the Feaſt of All Saints next ewſuing. This is a good Leaſe preſent; 
and this Proviſo will be good for the Reſervation of the Rent. 3 Co. 486. M. 
Rep. 57. | | | 
if 1 covenants with B. that be ſball bave his Land, this will make a Leaſe fr 
the Time. : 
So if I have a Leaſe, and covenant with another that he ſhall have it, and thi ft 
the Time agrecd upon, as that he ſhall have it till 5 l be paid, or for ſo many Yea! 
this is good. 1 
But if it be till 20 J. be levied, there muſt be Livery, or elſe it will be but at N , 
But a Covenant to ſuffer a Man to enjoy his Land for ſuch a Time as before yr 
not make a Leaſe, it is but a Covenant. 27 H. 8. 1. Dy. 96, Plow. 309. 397 
252. 14 H.8. 14. y 
| I 


: Years; this is no Leaſe for the Time. 
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w_ if a Man leaſes his Land, being of a certain yearly Value, till bis Debts be paid, 
+ is but a Leaſe at Will without Livery made, but then it is a Freehold. 6 C. 35. 
I. 100. 
Ley one covenants that another ſhall have his Lands till the Arrears of Rent 
are paid. Quere, What Leaſe this is? Bult. 25, 250. 
And yet if a Leaſe be made of Land 7i/} 100 l. be paid to me, and Livery of 
geißn is made, it is a good Leaſe for Life, determinable on the Payment of the 1000. 
A. 
* moſt uſual and proper Words whereby to make a Leaſe, is, demiſe, grant, 


3 and to farm det, with a Habendum for Life or Years; yet ſuch a Leaſe may be as 


good in other Words ; for whatever Words will amount to a Grant will amount to 


And ſo the Words give, betake, commit, place, or the like, may make a Leaſe. 
And if I covenant and grant with B. that he ſhall enjoy my Land for twenty Tears ; 


Nee! promiſe him to ſuffer bim to enjoy my Land for twenty Tears, either of theſe make 
| ; a good Leaſe. 


And yet if A. covenants with B. to levy a Fine to him and his Heirs, which ſhall 


© be to the Uſe of bim and bis Heirs; provided that if A. pays B. and his Heirs 10 l. at 
# the End of thirteen Tears, that then the Fine ſhall be to the Uſe of A. and bis Heirs ; pro- 
$ vided that if B. pays not A. tool. at the End of thirteen Tears, that then A. ſhall re-enter, 

&c. And A. covenants with B. by the ſame Deed, That B. his Heirs, Executors and 
= //igns, ſhall quietly bold the Premiſſes from Michaelmas next for thirteen Tears, and yearly 
BS thenceforth for ever, if the 10 l. be paid, or the 100 l. be not paid at a yearly Rent, ac- 
= cording to the Intent. In this Caſe the Covenant does not make a Leaſe, but ſhall enure 


E only as a Covenant, and his Payment of a Rent will not alter the Caſe. Evans's 
Cate, Trin. 5 Fac. B. R. Co. Lit. 5, 52. 


F. N. B. 20. Bro. Leaſes 12. 15 II. J. 1. 
And if I licenſe B. to bold my and for twenty one Tears, this will be a good Leaſe 


K for twenty- one Years. 5 H. 7. 6. Cro. Fac. 172. 


But if I give a Bond, with a Condition for the quiet Holding of Land for three 
Ibid. 8 
If A. mortgages his Land to B. on Condition to re- enter, if A. pays him 1001. ſuch 


WW Day; and B. covenants and agrees with A. that A. ſhall take the Profits till ſuch a 
Day; this will be no Leaſe from B. to A. but a Covenant only. 


Nep. 13, 14. That if one mortgages Land to another, on Condition, that if 10 l. be 
$ paid at Michaelmas, the Deed ſhall be void; provided that the Mortgagee ſhall not 


And yet ſee Bridg. 


enter, but that 1 ſhall hold the Land till Michaelmas; this may be a good Leaſe till 


$ Michaelmas. Quere Diverſitatem ꝰ? 


It is a Rule, that any Words which import an Agreement between the Parties, 


chat the Leſſee ſhall enjoy the Land for a certain Time, may make a Leaſe. As, 
ff | make a Bailiff of my Manor for certain Years, and that he ſhall have the Profits 
Vithout any Interruption ; this may be a good Leaſe for Years. 5 H. J. 1. 


If I fay to J. S. being in my Houſe, Here I demiſe to you my Honſe and Land for fe 


1 long as I live ; this is a good Leaſe to him, if Livery and Seiſin be made upon it, Ez 
fc de ſimilibus. 


6 Co. 26. 
A Leaſe for Years cannot by Agreement of the Parties be made to the Heirs of 


the Leſſee, nor intailed to the Heirs of his Body ; and therefore if a Leaſe be made 
J. S. and bis Heirs, or to J. S. and the Heirs Male of his Body; this cannot go ſo, 


but the Executors of J. S. ſhall have it, and may diſpoſe of it, and the Heirs will 
have nothing to do with it. 2 C9. 24. 10 Co. 87. 

If two agree by Word of Mouth, that one of them ſhall have ſuch a Piece of Land 
fir twenty Tears ; this is a good and perfect Leaſe made by this Agreement, altho? 
ey agree to have a Writing made of it afterwards, for that will be but a Confirma- 
tlon of it: But if the Agreement be, that ſuch a Writing ſhall le made, or that a 
Leaſe ſhall be made of ſuch a Thing between them and put in Writing, ſo that the Agree- 


cnt has Reference to the Writing, and implies an Intent not to perfect the Agree- 


wes ol the Writing be made; in that Caſe the Leaſe is not a perfect Leaſe till the 
riting be made. Per Juſtice Jones at Glonceſter Aſſizes. Shep. Law of Com. Aſſur. 87. 
K _ of Agreement were made between A. and B. thus: Articles, &c. Firſt of 
wb . doth demiſe his Cloſe to B. to have it for forty Tears, and a Rent reſerved, with 
4 _e Diftreſs, &c. In Witneſs whereof, &c. And afterwards there was written 
deb , ame Paper a Memorandum, that theſe Articles are to be ordered by Conn/el of 
arttes, according to due Form of Law; and becauſe the Intent of both Parties 


appeared 


— 
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Words in Aſ- 
lignments of 
Leaſes. 


Words in Pa- 
tents, 


An Uſe, 


9. Sealing. 


deliver'd afterwards, yet if it be not ſealed between the Writing and Delivery, it 


appeared by that Memorandum, and the Leaſe was drawn by the Counſel, but ney 
ſealed, (for the Parties diſagreed about Fire-bote) it was ruled by the Court that th, 
Articles were not a ſufficient Leaſe. Noy's Rep. 128. 

One ſeiſed of a Prebend, made a Leaſe of Part of it with theſe Words: (4, 
omnibus commoditatibus, emolumentis, proficuis & advantagiis eidem præbend ſpeftant [7 
aliquo modo pertinen*. By this the Advowſon does not paſs. Hob. Caſe 379. 

If an Indenture of Leaſe be made between A. of the one Part, and B. C. and þ 
on the other Part; and therein A. demiſes Land to B. Habendum for eighty Tears, f 
B. lives ſo long; and if the ſaid B. dies, or aliens the Premiſſes within the Term, thn 
bis Eftate ſhall oy 4 and then the Leſſor grants the Land to C for ſo any Tears o 
the ſaid Term as ſhall be then to come, after the Death or Alienation of the [aid B. f 
be lives ſo long: In this Caſe this is a good Leaſe to B. for ſo many Years as he | 4 
live of the eighty Years; but the Leaſe to C afterwards is not good, for the Ten 
is ended by the Death of B. But if the Words of the ſecond Demiſe be, Habeniun A 
during the Reſidue of the eighty Years, and not during the Reſidue of the Term; : 
in this Caſe the ſecond Demiſe to C will alſo be good. 1 Co. 153. Dy. 253. 

If a Leſſee for Life by his Deed ſays to me, I give, grant, bargain and ſell my l. 
tereſt in ſuch Land to you for twenty Tears, Habendum in ſuch Manner and Forn | 
do bold the ſame: This will be a good Aſſignment for ſo many Years as the Leſſr 
ſhall live. 1 Leon. 255. 

The Words of a Patent will bind the Patentee and his Aſſigns, and enure as a Co. 
venant without the Word Covenant. Cro. Fac. 522. | 

If a Man on the Marriage of his Son expreſſes theſe Words, upon the Land, 1 
Son A. a'ter my Wife's Death and mine, I give this Land to thee and thine Heirs fy 
ever; nothing will paſs thereby, for an Uſe cannot ariſe at this Day without a Decd, 
and in this Caſe there is neither Deed nor Livery to paſs the Remainder. But in 
ſome ſpecial Places, Cities, and the like, by Cuſtom of the Place it may paſs by wy 
of Bargain and Sale by Word. Dy. 297. Fitz. Teſtament 111. Fenk. Cent. 6. Cale 32. 

But the Uſes of a Fine may be declared without a Deed. Poph. 105. Yet in al 
Caſes it is the uſual, ſafeſt and moſt certain way to declare the Uſes and Truſts by 
Deed in Writing. | 

If one has Iſſue two Sons, and by Deed, in Conſideration of Marriage, gives hi 
Land to his Younger Son, and to his Heirs after his Death, but no Livery is madt, : 
the Father dies, the Eldeſt Son enters; this ſhall not enure by way of Covenant, 95 (. 
raiſe an Uſe to the Younger Son, but by the Word give it ſhall enure to paſs the BE 
Eſtate ; and if Livery be not made, it is not good. Hughes's Abr. 1209. 


* en PRE. 


SECT. X. 
Of Sealing Deeds. 


T HE ninth Thing neceſſarily incident to a good Deed is * . 

Sealing of Deeds in old Time was not uſed in England ; for the Saxons uſel 
only to ſubſcribe their Names, and add the Sign of the Croſs, and to ſer down 1 
great Number of Witneſſes. And afterwards the Normans brought in with them tht 
Cuſtom of Sealing Deeds; but this was only introduced by Degrees; for firſt the Ring 
and a few of the Nobility uſed it, and to ſeal with their Seals of Arms; afterwits 
all the Nobility uſed it, and then the Gentlemen; and about the Time of Ad.) 
all Men began to uſe Sealing of Deeds, which has been continued ever ſince, fo tha 
now it is of Neceſſity, inſomuch that if a Deed be never ſo well written before and 


not a good Deed ; but if a Stranger ſeals it by the Allowance or Commandment pie 
cedent, or Agreement ſubſequent of him that is to ſeal it before the Delivery of it, ! 
is as well as if the Party to the Deed did ſeal it himſelf: And therefore if anche 
Man ſeals a Deed of mine, and I take it up after it is ſealed, and deliver it 45 Uf 
Deed ; this is ſaid to be a good Agreement to and Allowance of the Sealing, and ſo 
good Deed. And if the Party ſeals the Deed with any Seal beſides his own, 0! viln 
a Stick, Key, or any ſuch Thing which makes a Print, it is good. And altho' it be 
a Corporation that makes the Deed, yet they may ſeal with any other Sea! beſide 
their common Seal, and the Deed will be never the worſe. And if there be tv"? 
to ſeal one Deed, and they ſeal all upon one Piece of Wax, and with one Seca, ff 
I 
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i they make diſtinct and ſeveral Prints, this is a very ſufficient Sealing, and the 
Deed is good enough. Terms de la Ley, Tit. Fait. Co. Lit. 225. 2 Co. 4, 5. Perk. 
(. 129, 130» 131, 132, 134. L 
If a Feoffment be made to two with Covenants, and one of them ſeals it, and the 
other does not, but he who does not ſeal it ſurvives and occupies the Land, he is 
bound by the Seal of his Companion. Hyghes's Abr. 590. Dy. 13. 
A and E. his Son join in a Deed to grant an Annuity, and A. ſets his Hand and 
W cal, and a Label is put for the Son, but he never ſealed it, the Deed is void as to his 
Fon, and ſhall not bind him. Dy. 227. | 
k two make a Deed, and one of them ſeals it at one Time, and the other at an- 
other Time; this is as good as if they ſealed it rogether. Lane 32. 
lt there be two Parts of an Indenture of Leaſe, and the Leſſee ſeals his Part, but 
we Leſſor does not ſeal, it is all void, as to the paſſing of Eſtates, Covenants and 
Bonds to perform it. Telv. 18, 19. 
But if a Feoffor, Donor or Leſſor, ſeals that Part of the Indenture which belongs 
to the Feoffee, Ec. the Indenture is good altho' the Feoffee never ſeals the Counter- 
bart belonging to the Feoffor, Sc. Co. Lit. 229. Cro. Eliz. 212. 
Altho' a Condition may be r _ with the Seal of the other 
party. yet a Conveyance cannot be plea by Deed not ſealed by the Party, Agent 
2 Grantor, Leſſor, Sc. 3 Leon. Caſe 138. d ar e 
* 1f a Deed concludes with theſe Words, In Witneſs whereof I have hereunto ſet my 
and; and the Party writes his Name, and puts his Seal; this is a good Deed, altho? 
no Mention be made of his putting his Seal to it. Hetley 75. 


9 


S E C 2 bs XI. 
5 Of Delivering Deeds. 


HE tenth and laſt Thing which Lord Coke obſerves to be neceſſarily incident to 
a good Deed, is the Delivery thereof. Co. Lit. 35. b. | 
A Delivery is neceſſarily incident to a good Deed ; for if it be never ſo well written 
and ſealed, and it is not delivered by the Party himſelf, or by ſome other Perſon by 
bis Agreement or Aſſent, it is of no Force. 
* Therefore I ſhall ſhew, what is a good Delivery of a Deed, or not. 
1. With Reſpect to the Perſon who makes it. | 
2. With Reſpect to the Perſon to whom it is made. 
# 3. With Reſpect to the Time. 
4. With Reſpect to the Place. | 
5. With Reſpect to the Manner and Order of the Delivery. 


= 
2 


Firſt, Of the Delicery of a Deed with Reſpeft to the Perſon who makes it. 


I HE Delivery of a Deed is either Actual, i. e. by doing ſomething and ſaying 
1 nothing, or elſe Verbal, i. e. by ſaying ſomething and doing nothing, or it may 
15 both, or there is a Delivery in Deed and a Delivery in Law. 3 Cv. 7. 


5. 

And either of theſe may make a good Delivery and a perfect Deed; but by one or 
oth of theſe it muſt be made, for otherwiſe altho' it be never ſo well ſealed and 
Witten, yet the Deed is of no Force, nor may any Uſe be made of it as a Deed. 

6. Fac. 136, 13). Perk. C. 137. 

And tho? the Party to whom it is made takes it to himſelf, or happens to get it 
to his Hands, yet it will do him no good, nor him that made it any hurt, until it 
delivered. Cro. Fac. 263. 

And a Deed may be deliyered by the Party himſelf that makes it, or by any other 
bis Appointment or Authority precedent, or Aſſent or Agreement ſubſequent, for 


0 | i 15 ratibibitio mandato æquiparatur; and when it is delivered by another that has a 
with — Authority, and purſues it, it is as good a Deed as if it were delivered by the 
1b 1 imſelf; but if he has no Authority, or does not purſue his Authority, then ir 
12 * Perk. F. 13). 9 H. 6.37. 11 Co. 28. 3 Co. 35. Cro. Eliz. 167. 

"it therefore if a Deed, or the Contents thereof, be read or declared to a Man 


at is to ſeal it, and he (being illiterate) delivers it to a Stranger and bids him ex- 
| | SCC amine 


to. Delivery] 
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amine it, and if & be ſo as it was read to him, then to deliver it as his Deed, other. 
wiſe to re deliver it to him again that made it; in this Caſe if the Deed be in Truth 
otherwiſe than it was read, and yet notwithſtanding he to whom it was delivered de. 
livers jt to him to whom it is made, this Delivery will not avail, neither is the Dee 


by this Delivery become a good Deed. Perk. F.137. 9 H. 6. 37. 11 C. 28. 30 


„ 

31 . Writing of a Preſentation by the Patron of a Clerk to a Church be ſealed, 
it needs not be delivered ; but the Patron muſt-be conſenting to the Clerk's taking 
and making uſe of it, or it will not be good. Telv. 7. 1 3 

If a Deed Poll be delivered by one of the Parties to the other, and by him u. 
delivered to the other; this ſhall be the Deed of both of them. Cro. Car. 483. 

If a Leſſee for Years grants his Term by Deed, and ſeals it in the Preſence 
ſeveral Perſons, and of the Grantee himſelf; and the Deed is at that Time read hy 
not delivered, nor does the Grantee take it away with him, bur leaves it behind hin 
in the Place, and does not countermand it; this is a good Delivery in Law. 405, 
Shelton's Caſe. | | | S575 

And yet if a Deed that is written and ſealed in my Name, and brought me, 250 


I am defired to deliver it as my Deed, and I ſay, Do yon ſuch a Thing, and take it 


my Deed, otherwiſe not; this is not my Deed till the Condition be performed. 01 
Eliz. $35. 

Or if I ſay, Take it to you, I will not deliver it as my Deed ; this is not my Dee 
Cro. Eliz. 835. | 

But if it be once delivered to the Party himſelf as my Deed, it cannot afterward 
be defeated but by a Condition in Writing. Vid. Quare. 

If an Indenture be made by A. and B. to C. and C. ſeals his Part, and delivers i 
to A. and B. but they do not deliver that Part, Ec. yet this is a good Deed to char 
C. who delivers it. Cro. Eliz. 212. - | _ 

An Indenture made by a Dean and Chapter, and in their Chapter-Houſe they pu 
their Seal to it, and make a Letter of Attorney to J. &. to enter, and make Deliver 
upon the Land, which he does; this is a good Leaſe, but it is not good till it bed 
livered. Cro. Flix. 167. FFF 

If a Deed Poll be made by 4. to B. with mutual Covenants from one to tit 
other; B. delivers it firſt to C. then C. delivers it to B. this is a good Delivery u 
bind both Parties. Cro. Eliz. 483. 1 2 

The Deed of a Corporation needs no Delivery, for when it is made by commm 
Conſent, and the common Seal put to it, it is perfected. 1 Leon. Caſe 119. 


Secondly, Of the Delivery of a Deed with Reſpett to the Perſon to whon i 
is made. f 
A Deed may be delivered to the Party himſelf to whom it is made, or to a 
other by ſufficient Authority from him; or it may be delivered to any Strang 
for and on the Behalf and to the Uſe of him to whom it is made, without Auttv 
rity from him. | | | | 

Bur if it be delivered to a Stranger without any ſuch Declaration, Intention 0 
Intimation, unleſs it be in Caſe where it is delivered as an Eſcrow, it ſeems th 
is not a ſufficient Delivery. And yet if an Obligation be made to the Uſe of t. 
third Perſon expreſſed by the Deed, and the Obligor delivers it to him to wht 
Uſe it 1 made, this is ſaid to be a good Delivery. Dy. 162, 169. Perk. (7 
Co. Lit. 36. Fa 

If a Deed be delivered to the Uſe of two, if one of them who is particuls" 
named will agree to it, and if he will not agree that the other ſhall be made & 
quainted with ir, and one of them dies without being privy to the Deed, this vill 
be a good Deed, Moor 448. | | 9542 7 | 

And if a Deed be delivered to a Stranger, to the Uſe of him to whom it is matt 
this Delivery is good; and altho' he to whoſe Uſe it is delivered dies before Not 
or Agreement, yet the Decd is good; but it is otherwiſe where it is to take 
upon a Condition precedent. Moor 448. 

If one grants a Rent to a College in Fee by Deed, and delivers the Deed u! 
Stranger to the Uſe of the College, and the College ſeals the Counterpart of che 
denture ; in this Caſe it was held, that the Stranger might receive the Deed wh 
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jthout any Letter of Attorney, and that their Sealing of the Counterpart v 
W eewes; and Confirmation of it. Cro. Car. 862. a | 4 * 
if i Deed Poll be made by A. to B. with mutual Covenants; B. delivers it firſt 
0 C. and C. afterwards to him; this is a good Delivery to bind both Parties. Cro. 
£ 1 75 5.24 be indented, and he who makes it ſeals and delivers his Part, but the 
other does not ſeal and deliver his Part, yet he ſhall be bound by it. Cro. Eliz. 212. 
4A Stranger may receive a Deed to the Uſe of a Corporation without a Letter of 


morney; and their Sealing of the Counterpart of it will amount to a ſufficient 
Agreement to it, Cro, Eliz. 862. 


Thirdly, Of be Delivery of a Deed with Reſpeft to the Time. 


rp a Deed be delivered before or after the Day of the Date of it, yet it is good 
I enough; but if it be delivered before it be ſealed, it is good for nothing; and 
here it is delivered before the Date, yet in the Pleading of it it muſt not be ſo ſet 

th. 2 O. 4. Plot. 492. 5 Co. 117. | 

But if no Time be ſhewn of the Delivery, it ſhall be taken to be delivered at the 

ime of the Date of it. 3 Leon. Caſe 227, 357. 

If a Deed be dated 15th November 23 Eliz. and is not ſealed or delivered till the 
$1 8th November 26 Hlix. yet it is good; and he who made it may not plead Non e 
fam to it, but if there be Occaſion, perhaps by a ſpecial Plea he may help himſelf. 

0. Fac. 136. | 
fk Deed be made by two, and one delivers it one Day, and the other another 
Day, this is good: And prima facie, every Deed ſhall be intended to be delivered 
the Day of the Date of it. Latch 61. 
lf three ſeal a Deed at one Time, and a fourth at another Time, and then it is de- 
Elivered by them all, it is not the Deed of any of them till the Delivery. Cro. Car. 263. 

© If an Obligation be dated the firſt of May, and the firſt of June following the 

Obligee makes a'Releaſe dated the firſt of March, and delivers it the firſt of June; 
Sy this the Obligation is not releaſed. Cro. Eliz. 14. | 
lf an Obligation be made with a Condition to do ſomething by a Day, and the 
Obligation is not delivered at the Time, ſo that it is now impoſſihle to be done; in 
his Caſe the Condition will be gone, and the Obligation ſingle. Yelv. 35, 138. 
A Deed takes Effect by the Delivery, and be the Delivery before or after the Date, 


t is not material; and if delivered before the Date, and one of the Parties dies be- 
Pore the Date, yet the Deed is good. 2 Co. 4. 


' 


Fourthly, Of delivering Deeds with Reſpett to the Place. 


= I Delivery of a Deed is always intended to be in the Place where it is made. 
= low. 491. 

unn W If a Man pleads a Releaſe, or other Deed made at ſuch a Place, viz. at D. in the 
..n « ty of M. he ſhall not ſay it was delivered at any other Place than where it bears 
1 ue. Perk. b. 150. 


And therefore if an Action of Debt be brought by Adminiſtrators, and they de- 
F lare, that the Adminiſtration was committed to them in London, and the Letters of 


m \dminiſtration bear Date in another Place, and in another County, the Declaration 

4 al abate ; for he who pleads a Deed is not to vary from the Place where it bears 

n Pate; but he againſt whom a Deed is pleaded may ſay it was made by Dureſs of 

inde Þ WP priſonment at another Place and in another County than it bears Date. Perk. . 151. 
ill 


ifthly, Of delivering Deeds with Reſpeft to the Order and Manner of the 
Delivery. 


1 F I have ſealed my Deed, and after I deliver it to him to whom it is made, or to 
One other by his Appointment, and ſay nothing; this is a good Delivery. 
0 


dde b o if I take the Deed in my Hand, and uſe theſe or the like Words, Hegg take 
g 10 0 peter this will ſerve; or I deliver this as my Deed, or I deliver him you ; thele are 


So 


1 


— 
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Delivery of a 
Deed as an 
Eſcrow. 
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So if I make a Deed of Land to another, and being upon the Land, I deliver the 2 
Deed to him in the Name of Seiſin of the Land; this is a good Delivery. 

So if the Deed be ſealed, or lying in a Window, or on a Table, and I uſe yy, 
or the like Words, There he is, take it as my Deed ; this is a good Delivery, and ver. 
fects the Deed ; for as a Deed may be delivered by Words without Deeds, fo map 
alſo be delivered by Deeds without Words. 9 Co. 137. Dy. 192, 167. C. Ly 36, 
49. 35 Af. pl. 6. ; 

But if a Man ſeals and acknowledges before a Major or other Officer appointed 6, 
that Purpoſe a Writing provided for a Statute or Recognizance, this Acknowleg. 
ment before ſuch an Officer ſhall not amount to a Delivery of the Deed, ſo x 1 
make it a good Obligation if it happens not to be a good Statute or Recognizang 
Adjudged 7. 37 Eliz. B. R. 

If one ſeals and delivers a Deed to L. to be delivered to the Obligee, who ref, 
it, but L. leaves it at the Place; this is a good Delivery, and a good Deed. nde 
Caſe 8. Dy. 1. 5 Co. 119. 

If a Patron draws a Preſentation in Writing, and puts his Seal to it, and lea 
it in his Study, .and the Party for whom it is happens to get it, without the Privity 
or Licence of the Patron, and brings it to the Biſhop, and he is thereupon inſtitu 
and inducted ; yet it is all void. Telv. 5. | 

Where a Deed by the firſt Delivery of it is good, though it be not good to pi 
the Thing granted, the ſecond Delivery of ſuch a Deed is void. 

And therefore if one who has Right to Land in the County of L. is out of Pal. 
ſeſſion, makes a Leaſe, and delivers it by Letter of Attorney to the Attorney, to th 
Uſe of him to whom it is made; the Leſſor enters into the Land, and according v 
his Warrant delivers it; in this Caſe the Leaſe is void, becauſe delivered in th 
County of L. when he had nothing in the Land: And yet it was held, that althi 
the firſt Delivery was void to paſs a Thing, yet it was his Deed, and the ſecond Ds 
livery was void. Cro. Elix. 483. 

If a Corporation makes a Deed to F. S. and a Letter of Attorney to J. D. to d: 
liver the Deed and the Poſſeſſion, (then in the Hands of two Tenants) the Attorne 
enters into the Poſſe ſſion of one of them, and there delivers the Deed, and after 
wards he does the Ike in the Poſſeſſion of the other; this is without Queſtion god 
for the Land in the Poſſeſſion of the firſt, and ſo for the other, if they be only Te 
nants at Will; but if Tenants for Life or Years, it is doubtful, for a Deed may nt 
have a double Delivery, Cro. Eliz. 181. = >, 

If a Deed becomes void by Diſagreement, as where one covenants with tut A 
Covenantees to ſtand ſeiſed of Land, and one of the Covenantees gives Notice thi a 
he utterly refuſes, and thereupon the Covenantor raſes out his Name every when 
and puts in another Name; this Deed will not be good without a ſecond Delivery d 
it. Moor, Caſe 448. 

The Delivery of a Deed as an Eſcrow, is where one makes and ſeals a Deed, and 
delivers it to a Stranger until certain Conditions be performed, and then to be & 
livered to him to whom the Deed is made to take Effect as his Deed. Cro. Fac. 66. 

And ſo a Man may deliver a Deed, and ſuch a Delivery is good, but in this Cal: 
two Cautions muſt be heeded : | 

Firſt, That the Form of Words uſed in the Delivery of a Deed in this Manner it 
apt and proper. 

Secondly, That the Deed be delivered to one that is a Stranger to it, and not u 
the Party himſelf to whom it is made. Lane 6. Dy. 24. Cro. Fac. 86. Cre. Ha 
835, 884, 520. 

The iv ords therefore that are uſed in the Delivery muſt be after this Manner: / 
deliver this to you as an Eſcrow, to deliver to the Party as my Deed, upon Condition that 
deliver you 20 l. for me; or upon Condition that he deliver up the old Bond be ball 
mine for the ſame Money, or as the Caſe is; or elſe it muſt be thus: I deliver this 

an Eſcrow to you to keep until ſuch a Day, &c. upon Condition, that if before this D9 
he to whom the Eſcrow is made ſhall pay to me 10 l. or give to me a Horſe to enfelf Mr 
of the Manor of Dale, (or perform any other Condition) that then you ſhall delivet 
this Eſcrow to him as my Deed. Kelw. 88. 14 H. 8. 22. Perk. CF. 140. 9 Gil 
Co. Lit, 36, 48. 3 Co. 835. Lane 6. 

But if when I ſhall deliver the Deed to the Stranger, I ſhall uſe theſe or the || 
Wong, I deliver this to you as my Deed, and that you ſhall deliver it to the Part), 'P 
certain Conditions; or I deliver this to you as my Deed, to deliver to him to woo * 

. 
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made when be comes 10 London; in theſe and ſuch like Caſes the Deed takes 
Effect preſently, and the Party is not bound to perform any of the Conditions. 
85. 
97 Eſcrow muſt be delivered to a Stranger ; for if I ſeal my Deed, and deliver it 
to the Party himſelf to whom it is made as an Eſcrow upon certain Conditions, Oc. 
In this Cafe let the Porm of the Words be what it will, the Delivery is abſolute, 
and the Deed ſhall take Effect as his Deed preſently, and the Party is not bound 
ds perform the Conditions; for In traditionibus Chartarum non quod dictum ſed quod 
4 fattum eft in picitur. Fitz. Faits and Feoffments 4, 13, 15. Perk. $. 140, 141, 142, 
wy hy 6 the Caſes before, where the Deed is delivered to a Stranger, and apt Words 
rte uſed in the Delivery thereof, it is of no more Force until the Conditions be per- 
WE formed than if I had made it, and laid it by me, and not delivered it at all; and 
© therefore in that Caſe, altho* the Party gets it into his Hands before the Conditions 
W be performed, yet he can make no Uſe of it at all, neither will it do him any good. 
x 1. when the Conditions are perform'd, and the Deed is delivered over, then the 
Deed ſhall take as much Effect as if it were delivered immediately to the Party to 
whom it is made, and no Act of God or Man can hinder to prevent this Effect then, 
| if the Party that makes it be not at the Time of making thereof diſabled to make it. 
He therefore that is truſted with the Keeping and Delivery of ſuch a Writing, ought 
not to deliver it before the Conditions are performed, and when the Conditions are 
performed, he ought not to keep it, but deliver it to the Party according to the Au- 
WE thoricy to him given. 3 Co. 35. Fitz. Faits and Feoffments 13. 
= For it may be a Queſtion, whether the Deed be perfect before he hath delivered 
it over to the Party according to the Authority given him. 
= Altho' an Eſcrow is well delivered into a third Man's Hand, yet if either of the 
Parties to the Deed dies before the Conditions be performed, and the Conditions be 
aſter performed, the Deed is good, for there was traditio inchoata in the Life-time of 
W the Parties, C poftea conſummata exiſtens by the Performance of the Conditions, it 
takes Effect by the firſt Delivery without any new or ſecond Delivery, and the ſecond 
Delivery is but the Execution and Conſummation of the firſt Delivery. And there- 
fore if an Infant or Woman Covert deliver a Deed as an Eſcrow to a Stranger, and 
© before the Conditions are performed the Infant is become of full Age, or the Woman 
is become Sole, yet the Deed in theſe Caſes is not become good; and if ſhe be Sole 


yl at the firſt, and Covert at the laſt, yet it is good, and not avoided by the Marriage; 
and yet if a Diſſeiſee makes a Deed purporting a Leaſe for Years, and delivers it 
' 


Sto a Stranger out of the Land as an Eſcrow, and bids him enter into the Land, 
BE and deliver it as his Deed, and he does ſo, this is a good Deed, and a good Leaſe ; 
0 that to ſome Purpoſes it has Relation to the Time of the firſt Delivery, and to 
ſome Purpoſes not. 3 Co. 35, 36. Perk. F. 9. 
In Caſe where a Deed is meerly void and takes no Effect by its firſt Delivery, as 
W where a Woman Covert ſeals and delivers a Deed, or the like, and ſhe after being 
ole after her Husband's Death delivers the Deed again, in this Caſe the Deed is 
decome good, | 
So where a Deed originally good doth become void by Matter ex poſt facto, as by 
breaking the Seal, or the Kke, if the Party to the Deed ſeals and delivers it again, 
by this Means the Deed is become good again. 
But regularly there may not be two Deliveries of a Deed, for where the firſt De- 
livery takes any Effect at all, the ſecond Delivery is void. Perk. . 154 11 H. 6. 24. 
And therefore it is held, that an Infant, or a Man by Dareſs of Impriſonment, 
makes, ſeals and delivers a Deed, Oc. (in which Caſes the Deed is not void but 


wy le) and after the Infant being of full Age, or the Man impriſoned being at 
6 irge, delivers this Deed again the ſecond Time; this ſecond Delivery is void, 
A, _ fundamentum fallit opus. Perk. F. 154 5 Co. 119. Cro. Eliz. 3, 483. 


yer 51. 
N So if a Man be diſſeiſed, and makes a Leaſe for Years in Writing, and delivers 
e Deed, and after delivers it upon the Ground; this ſecond Delivery is void, for 


* firſt Delivery made it his Deed; but if he had delivered it as an Eſcrow to be 
uit "rods his Deed upon the Ground, this had been a good ſecond Delivery. 
mai 
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Altho' a Writing or Eſcrow that is not ſealed and delivered in Manner as aſoreſad 
may not be uſed nor pleaded as a Deed, yet it may ſerve and be uſed as an Ei. 
dence and Proof of the Agreement contained therein ; and whatſoever may be done 
by Word without Writing, may much more and better be done by Writing unſeal 
or ſealed, tho' it be not delivered as aforeſaid. 


CHAP. V. 


Of the koꝛmal oz conſtituent Parts of Deeds, and th! 
Ceremonies uſed on the Execution thereof, 


SECT. K 
Of the Parts of Deeds in general. 


N every Deed there are two conſiderable Parts : 
I 1. The external or material Part, that is, the Vellum, Parchment or Pape, 
Writing and Wax, which are treated of in the laſt Chapter, J. 2, 3, 10. as Things in 
cident to a good Deed. 

2. The internal or intelledtual Part, that is, the Senſe, Virtue and Operation of the 
Words therein contained, relative to the Matter intended to be conveyed, Cc. which i 
chiefly the Subject of this Chapter, treated under the formal and conſtituent Parts of Decl. 

Deeds for the moſt part conſiſt of theſe formal and orderly Parts, vis. the Pre 
miſſes, Habendum, Tenendum, Reddendum or Reſervation, Condition, Warranty and 
Covenants ; but all theſe are not eſſential Parts of a Deed, for a Deed may be goo 
altho' it has not all theſe Parts, or it be not drawn and made in ſo formal and orderly 
a Manner, \ 


SECT I 
Of the Premiſſes, 


(A) Premiſſes, what. 


HE Premiſſes of a Deed is all the forepart of the Deed, or all that is written 
before the Habendum. . | 

And yet the Word Premiſes is ſometimes taken for the Thing granted, Ge. by ! 
Deed; as, in the Habendum, Ec. after a Recapitulation of the Things granted, C. 
it is uſyal to ſay, Aud all and ſingular other the Premiſſes hereby granted, &c. 

A Man makes a Leaſe for Years of a Farm, (except one Cloſe called N) tit 
Leſſee covenants to do ſeveral Things concerning the Premiſſes ; the Word Preniſt 
ſhall not extend to the Cloſe excepted, but only to that which is prædimiſſa. 11 C 
50. b. 51. a. | *! 8 


(B) The Office of the Premi ſſes. 


HE Office of the Premiſſes in a Deed is twofold : | 
Firſt, To name NE the Perſon who makes the Deed ; as the Feoffor, Dot" 
Leſſor, Ec. and the Perſon to whom it is made; as the Feoffee, Donee, Leſſee, &. 
Concerning this ſee the laſt Chap. F. 5, 6. & infra, | 
Secondly, To comprehend the Certainty of the Thing to be conveyed by the Dec 
either by expreſs Words, or ſuch as by Reference may be reduced to a Certain) 
(and as to this 2 the laſt Chapter, 5. 9.) 
The Premiſſes is to expreſs the Certainty of the Thing granted, and the Habendis 

is to expreſs the Quality of the Eſtate. 1 
I 
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A Bargain and Sale by Indenture without expreſſing to whom, altho' the Habendam 
be to A. B. who is Party to the Deed, is not good ; becauſe the Office of the Ha- 
bendum is only to limit an Eſtate, and not to give any Thing, and there ought to be 
Grantor and Grantee in the Premiſſes of the Deed, otherwiſe it is void. Cro. Eliz. 
903. pl. 6. 585. pl 15. Moor, Caſe 1236. | 
| There is a Diverſity between an Eſtate implied in the Premiſſes, and an Eſtate 
I expreſſed ; for if A. grants a Rent to B. generally, this by Implication and Con- 
ctructioa in Law is for Life: But if the Habendum is for Years, this is good, and 
WW qualifics the Generality and Implication of the Premiſſes. 2 Ch. 14. 4. 24, 25. 8 Cv. 
W Hob. 170. Co. Lit. 183. 2 Roll. Abr. 65, 66. Cro. Eliz. 254. 

Tue Premiſſes ſhall ſtand altho' the Habendum is repugnant thereto and void; as if 
A Man enfeoffs another, and in the Premiſſes gives to him and his Heirs, Habendum 
ts the Feoffee and bis Heirs for twenty Tears or Life; this Deed ſhall take Effect by the 
BY Premiſſes, and not by the Habendum, for by the Premiſſes and Livery a Fee is given, 
© 4nd the Habendum is void. 2 Co. 23. b. 24. 4. 

If in the Premiſſes I enfeoff A. and R. of two Acres, Habendum one of the Acres 
to A. and the other to B. the Habendum is void. 3 Leon. 126. Caſe 118. wide 
Hob. 172. 

F If \ Man grants a Term Habendum after his Death, this paſſes by the Premiſles ; 


* for the Premiſſes are ſufficient to carry it, and the Habendum ſhall not deſtroy it. 
Co. Flix 255. Pl. 27. Dyer 272. 


(C) The Contents of the Premiſſes. 


S the 2 in a Deed is all that is written before the Habendum, it generally 
4 contains, (1) The Date, (2) The Parties Names and Deſcription, (3) The 
Recital, (4) The Conſideration, (5) The Receipt, (6) The Grant, Sc. (7) The 
> Things granted or conveyed, and (8) The Exception. | 


(D) The Date. 


| THE Date of a Deed is the Deſcription of the Time in which the Deed is made, 
1 which is done by the Day of the Aſonth and the Tear of the King's Reign, or the 

Tear of our Lord, or by both the Year of the King's Reign and Year of our Lord. 
It is either placed at the Beginning of the Premiſſes, or at the End of the Conſe- 
quence or Concluſion of the Deed. | 


45 Deeds indented it is ſeldom (if ever) put any where elſe but at the Beginning, 
thus: 


This Indenture made the 26th Day of March in the 19th Tear of the Reign of, &c. 
n in the Tear of our Lord 1746. 


| But + Wy Poll the Date is uſually in the Concluſion, or the In cujus rei Teſti- 
EMIum, Oc. 

Anciently the Date of a Deed was many Times omitted, and the Reaſon thereof 
r that the Limitation of Preſcription or Time of Memory did often in Proceſs of 
Time change; and then it was held for Law, that a Deed bearing Date before the 
mited Time of Preſcription was not pleadable, and therefore they made their Deeds 
ithout Date, to the End they might alledge them within the Time of Preſcription, 


But the Date of Deeds was commonly added in the Reigns of Edward the Second 
d Edward the Third, and ſo ever ſince. Co. Lit. 6. 4. 


fila! 


(E) The Parties Names and Addition or Deſeription. 


SE THE Parties or Perſons contracting are the very efficient Cauſes of the Inſtru- 


* I : 1 or Deed of Conveyance, for by their Conſent they are agreed upon 
* | made. | 

And ſuch Perſons are either 2 ue or paſſive. 

Jets . „ An active Perſon in a Deed is he who makes it, or gives, grants, enſeoffs, de- 
int} ies, releates, 


confirms, parts with, covenants or promiſes any Thing, or ſhortly he 
Contract or Bargain to or with any other, and is named according 
ct: As the Donor, Grantor, Feoffor, Leſſor, Releaſor, Confirmor, 


b- 10 makes an 
the Contra 
= gainor, Oe 
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Recital, what. 


Where Mis 
recital will 
hurt a Deed. 


Between A. B. of, &c. and C. D. of, &c. Whereas one V. S. late of, &c. in ani 


— 


2. A paſſive Perſon in a Deed is he to whom it is made, and who takes thereby 
who is likewiſe differently named, according to the ſeveral Natures of the Contract: 
to or with them made; as Donee; Grantee, Feoffee, Leſſee, Releaſee, Sc. 

In Regard to the Parties two Things are to be particularly obſerved, viz, their 
Capacities and Names, Addition or Deſcription. | 

Firſt, As to their Capacities, the active Perſons who make any Deeds ſhould be Per. 
ſons able to do it, or void of all Impediments, either Natural or Civil. Of which ee 
the laſt Chapter, $.4. And the paſſive Perſons to whom Deeds are made ſhould be 90 
ways diſabled to take by Deed. Of which ſee the laſt Chapter, 5. 6. 

And Secondly, As to the Names and Addition or Deſcription of the Parties, it i, 
requiſite that they ſhould be certainly named by their Names of Baptiſm and Sur. 
names, with lawful and ſufficient Additions of Place, Eſtate, Degree, Myſtery qt 
Occupation, to diſtinguiſh them from all other Perſons of like Name, whether ſuch 
Perſon be King, Prince, Duke, Marquis, Earl, Viſcount, Baron or Lord, which ate 
Names of great Nobility and Honour: Or he be a Baronet, Knight, Eſquire or Gentleman, 
which as a Diſtinction are termed Names of leſs Nobility or Honour: Or he be: 
Teoman, Husbandman, Artificer or Labourer ; Or elſe if he be any Eccleſiaſtical Perſon, 
as Archbiſhop, Biſhop, Archdeacon, Dean, Parſon, Vicar, Clerk, &c, Or if it be any 
Corporation, or Body Civil or Politick, having Covent and common Seal ; as Bailif 
and Burgeſſes, Mayor and Commonalty, or other Fraternity, Sc. See the lif 
Chapter, 5. 5, 7. | 

The Names and Deſcriptions of the Parties are generally written in this Manner: 
This Indenture made, &c. Between A. B. of the Pariſh of or of S. (a Town 
or noted Place) in the County o Gent. of the one Part, and C. D. of the [an 
Place, or of the Pariſh of —— (c. as the Caſe is) in the County of —— Teoman, of ti: 
other Part. For more Examples, ſee the Second Part. 


(F) The Recital. 


Recital is the Setting down or Report of ſomething done before. 

As of Deeds, Wills, Sc. ſhewing the Derivation of a Title intended to be Ire 
conveyed, and of many other Things. Of which ſee the Second Part, Tit. Recital, 
The Recital uſually follows the Names and Deſcriptions of the Parties thus: 


by bis laſt Will and Teftament, bearing Date the —— Day of which was in the Tet, 
&c. (after Payment of his Funeral Expences, Ec. therein particularly mentioned) d 
give, &c. Relation, &c. And whereas, &c. See the Second Part. 

When a Man is to take any new Eſtate from the King of a Thing whereof there i 
an Eſtate in Being, there the former Eſtate if it be good and of Record muſt be t- 
hearſed and recited in the Deed, or elſe the ſecond Grant will not be good ; but in 
Caſe of a common Perſon there needs no ſuch Recital; neither when a Man i 
derive an Eſtate out of a former, or aſſign over a Term of Years, is it needful there 
ſhould be any Recital of the former Eſtate in Being. Sbep. Touch. 16, Yet it is fr. 
quently done. 

If one recites or rehearſes an Eſtate made for Term of Years, and then after gran! 
over that Term to another, and miſtakes in the Recital, this Miſtake may mak 
all void. 

As if a Heri Facias come *to a Sheriff to levy a Debt, and he by Writing rect, 
that the Defendant hath a Term of Years, and then grants over that Term to . 
other, and miſtakes in the Recital, this Miſtake may make all void; as it a Fen 
Facias comes to the Sheriff to levy a Debt, and he by Writing recites that the Dt 
fendant has a Term of Years, and ſuppoſes it to begin 1 Maii, 2 fas when in Truth 
it begins the 2oth of Aug, and then ſells the ſame Term; in this Caſe the Sele! 
void ; but if he adds theſe Words in the Deed, And all the Intereſt that the Defeniu 
bad in the Land; or if he ſells it for a certain Number of Years only, this Grant 
be good notwithſtanding the Miſrecital. Shep. Touch. 77. 

If one recites a former Leaſe to be made ſuch a Day to J. S. and then makes i 
new Leaſe to begin after the End of the former Leaſe, and miſtakes the Date 
old Leaſe; in this Caſe the Deed is good notwithſtanding the Miſtake. 1419. 

If one grants a Reverſion, and in reciting the Leaſe in Poſſeſſion miſtakes te 
Date of it only, and recites all the Reſt truly; this will not hurt the Cage 
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more than where a Man recites that ſuch Land came to him by Forfeiture, and then 
W rants it by Name; for in this Caſe altho' it did not come to him by Forfeiture, but 
e Surrender, yet this Miſtake will not hurt; and yet in Caſe of the King ſuch a 
Migecital may make the Grant void. Ibid. 

If I grant to 7. S. all the Lands in Dale which I purchaſed from J. D. or which 
ame unto me by Deſcent from 7. P. or I give all my Goods to F. & which I have 
as Executor to 7. D. and in Truth I have no ſuch Lands or Goods, but I had them 
by ſome other Means, or of ſome other, in theſe Caſes and by this Miſtake the 
WT need is void ; but if 1 grant to J. S. all my Lands in Dale by Name, as Hbiteacre, 
E which 1 purchaſed of J. D. and in Truth I did purchaſe them of another, in this 
Caſe this Miſtake will not hurt the Deed; ſo if I grant twenty Loads of Wood in 
Dale in the great Wood which I had of the Grant of my Father, but of the Grant of 
another, in this Caſe the Grant is void. id. 

If 1 recite by my Deed, that I am poſſeſſed of ſuch an Intereſt in certain Lands, 
nd aſſign it over by the ſame Deed, and thereby covenant to perform all Covenants 
Sn the Deed, if I be not poſſeſſed of ſuch Intereſt the Covenant is broken. 1 Leon. 
*Caſe 16 | 
'A Recital often is put at the End of the Parcels, of which vide poſt. 


(G) The Conſideration. 


H E Conſideration is the Motive or Cauſe why a Deed is made. 


Conſidera- 


It may be of Money, Goods, natural Affection, Sc. which is moſt commonly tion, what, 


nd properly expreſſed in the Premiſſes, tho* it may be put in the Conſequence, and 
y {ome Caſes it may be omitted. 1 Heſs 1b. H. 55. 

© If in the Premiſſes it is expreſſed in js Manner: This Indenture made, &c. 
etween, &c. (Whereas, &c. if there be Recitals) Mitneſſeth that for and in 
mnſideration of the Sum of —— Pounds of lawful Britiſh Money by him the ſaid C. D. to 
im the ſaid A. B. in Hand paid, before the Sealing and Delivery of theſe Preſents. 
See more concerning Conſiderations in the next Chapter, where each Sort of Deeds 
re particularly treated, | 


(H) The Receipt. 


| A General Receipt for the Conſideration is ſufficient, but if the Sum is large, as a 
T 1 valuable Purchaſe for the Land, there if the Decd is called in —_— whether 
audulent or no, it is abſolutely neceſſary to prove either Payment of the Money, or 


i J Receipt under Hand and Seal, or elſe endorſed on the Back of the Deed. 1 Leon. 
.. Moor 304. 1 Lev. 308. 
" The Receipt for the Conſideration Money is uſually contained in the Deed thus: 


— For and in Conſideration of the Sum of Pounds of lawful Money of Great Bri- 
Ein, by him the ſaid C. D. to bim the ſaid A. B. in Hand paid, before the Sealing and 
Pelivery of theſe Preſents ; the Receipt whereof be the ſaid A. B. does hereby acknowledge, 
Be thereof acquit and diſcharge the ſaid C. D. his Heirs, Executors and Adminiſtrators. 
et notwithſtanding this Sort of a Receipt is contained in the Premiſſes of the 
Peed, it is the common Practice likewiſe to endorſe a Receipt, which is ſigned by 
e Receiver, and witneſſed, See the Ferm in the Second Part. | 


1. | 
ii" (1) The Gift, Grant, &c. 

7 | 
W UCH Words muſt be uſed in every Inſtrument, as the Nature of the Contract 
le i WR © 9vires they ſhould be agreeable to ſuch Words as are requiſite and expreſſed in 
.. other Parts of the Deed. | | | 

ul In Feoffments, Feoffavi, Dedi, or Conceſſi; or Math given, granted, enfeoffed and 


irmed; and by theſe Preſents Doth give, grant, enfenff and confirm, unto, &c. 


A mY Bargain and Sale, Barganizavi © Vendidi, Or thus: Hath granted, bargained 
bold; and by theſe Preſents doth grant, bargain and ſel]. | 
=_ Words Demiſe and Grant have been adjudged to amount to a Bargain and 
> © #ithout other Words. 1 Vent. 141. 1 Mod. 1. Cro. Eliz. 166. 
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Pꝛemiſſes. Part] 


in the Habendum than is in the Grant in the Premiſſes of the Deed, it will not pa 


Sometimes the Word Grant is left out, becauſe it amounts to a general Warranty 
without a ſpecial Covenant. Shep. Prec. p. 73. NY 

Altho' it is good and very proper that the Words Bargain and Sale ſhould be in th 
Deed, they being the Words mentioned in the Statute of Inrolments, or the 2) U 
c. 16. yet they are not abſolutely neceſſary, for other equivalent Words may be ud 
to take Effect by chat Statute: For whatſoever Words upon valuable Conſideration 
would have raiſed an Uſe at Common Law, the ſame amount to a Bargain and $1 
within the Statute ; as, 

Where a Man by Deed indented and inrolled covenants in Conſideration of M 
to ſtand ſeiſed to the Uſe of his Son in Fee; this by Reaſon of the Inrolment i; 
good Bargain and Sale, and yet there is not one Word of Bargain and Sale in tt 
Deed. 2 Inſt. 672. Carter 66, 178. Cro. Fac. 210, Cro. Eliz. 166. 

In Gifts. Hath giver, granted and confirmed; and by theſe Preſents Doth gi, 
grant and confirm. 

In Leaſes. Path demiſed, granted and to Farm letten; and by theſe Prefer 
Doth demiſe, grant and to Farm let and ſet. 

In a Leaſe and Releaſe, 

Firſt, As to the Leaſe, or rather Bargain and Sale. IDath granted, bargained u 
ſold ; and by theſe Preſents Doth grant, bargain and ſell unto the ſaid C. D. bis Ey. 
cutors, Adminiſtrators and Aſſigns. 

The Word Grant will make the Land paſs by way of Uſe. 2 Mod. Rep. 252, 2 

If the Words Bargain and ſell, in Conſideration of Money, be in the Leaſe, u 
Uſe will ariſe by the Statute of Uſes. 

So if in Conſideration of Money one doth Demiſe, &c. 1 Mod. Rep. 262, 263. 

Secondly, As to a Releaſe, Remiſi or Relaxavi; or Dath granted, bargained, (il 
remiſed, releaſed, and for ever quitted claim and confirmed ;' and by theſe Preſents Dy 
grant, bargain, ſell, remiſe, releaſe, and for ever quit claim and confirm. 

The Words Remiſe, Releaſe and Qxit-claim, are neceſſary in every Releaſe; thy 
are Littleton's Words in F. 445. | 

But there are other Words of Releaſe, as Renunciare & Acquietare. 

So likewiſe if the Leſſor grants to the Leſſee for Life, that be ſhall be diſcharged i 
the Rent, this is a good Releaſe. Lit. f. 532. Co. Lit. 264. b. 

In a Confirmation, Confirmavi, Ratificavi; or Pave granted, ratified and a. 
1 ; and by theſe Preſents Da grant, ratify and confirm unto (the ſaid) C. 
(of, &c.) 

2 he Word Demiſe may amount to a Confirmation. Lit. Rep. 210. Pla if. 
Dyer 178. | | 
7 he Words Dedi, Conceſſi & Confirmavi, are as good, and Work without Liver 
Lit. Ten. F. 531. Lit. Rep. 210. Co. Lit. 301. 2 Sand. 96, 97. 

Volo that the Leſſee for Years ſhall have for his Life, is a good Confirmation. I 
Rep. 270. | | 

In a Surrender. Have granted and ſurrendered ; and by theſe Preſents Od gx 
and ſurrender to, &c. 

In an Aflignment. Path granted, bargained, ſold, aſſigned and ſet over; and“ 
theſe Preſents Doth grant, bargain, ſell, aſſign and ſet over. 

For more relating to Words required by Law, ſee the laſt Chapter, 5 9. 
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(K) The Things granted or conveyed. 
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S to the Matters, Things and Facts, of which Inſtruments are to be made, 
have in the laſt Chapter, {F. 8. made a copious Diviſion, and in 5. 9. treated 
apt Words required by Law to expreſs thoſe Things, therefore leſs is neceſſary u“ 
mentioned here. IH 
I being now come to that Part of the Premiſſes where the Things conveyei ® 
named and deſcribed, it may be proper to make the following Obſervations: 
Firſt, All that is conveyed muſt be ſer down; for if any Thing more be put of 


Secondly, The Things conveyed ſhould be ſet down in Order. 
1. The more worthy Things before the leſs worthy ; as a Manor before a M 
a Meſſuage before Land, Arable Land before Meadow, and Meadow before Paſture 
2, General Things before ſpecial 'Things. | Pang 

I . * 
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3 Particular Things after this Order: (1) A Meſſuage, (2) A Toft, (3) A Mill, 

( Ky Barns and Out-buildings, (5) Gardens, (6) Orchards, (7) Arable Land, 

(8) Meadow, (9) Paſture, (10) Wood, (11) Furze and Heath, (12) Commons 
ts. 

nf not neceſſarily required, for a Deed may be good in Law if they be other- 

j ced. 
ge If there be a Certainty in the Thing granted, as it is deſcribed, and it can 
by any circumſtantial Matter within the Grant be found out, altho' there be not an 
orderly and formal Deſcription of it by the Quality of the Thing, the Boundaries, 
£c. yet the Deed herein may be G „and the Thing may paſs well enough. 

However, it is beft that the T ings granted be carefully ſet down, and certainly 
deſcribed, by the @zality, Quantity and Situation thereof, and by any Thing elſe that 
may aſcertain it; for Omiſſions and Miſnaming of Things are dangerous; and if any 
Thing granted be altogether incertain, and not reducible to a Certainty, the Grant 
will be void in that Part, and nothing will paſs. 2 

Fourtbly, Any Thing may be granted by the Name whereby it is and has been 
© uſually called within nine or ten Years, altho' it be an improper Name, or not its 
firſt or true Name. 
| Fifthly, By the Grant of any Houſe, Land, or the like Thing in Poſſeſſion, the 
© Reverſion thereof, and the Rent reſerved upon any Eſtate made thereof, will paſs. 

Sixtbly, If the Thing granted be named only in the Habendum and not in the Pre- 
® miſſes, it will not paſs. | 
Kventbiy, By the ſame Words as Things may be excepted they may be granted. 
This Part of the Premiſſes follows the Words of the Grant or other Deed, thus: 
bath granted, &c. and by, &c. Doth grant, &c. unto the ſaid C. D. bis, &c. All 
BY that Meſſuage or Tenement, Qc. with their aud every of their Appurtenances, ſituate, 
hing and being in E. in the Pariſh of F. in the County of G. late in the Tenure or Oc- 
cupation of H. and now in the Tenurs or Occupation of, &c. adjoining Baſtward to, &c. 
BE together with, &c. Vide a great Variety of Forms in the Second Part. 

Ir is uſual in this Part of the Deed after the Grant of the Things in particular, 
and before the general Words, (as well as after the Names and Additions of the Par- 
ties before mentioned) to interpoſe by way of Recital, from whom the Lands, Ec. 
came to him that makes the Deed, in this or the like Form, (All which ſaid Premiſſes 

© were beretofore in the Poſſeſſion of one L. M. and by him conveyed to O. B. and his Heirs, 


by whom the ſame were afterwards conveyed to the ſaid A. B. and bis Heirs. 
For more Examples ſee the Second Part. | 


As to Recitals, obſerve that, 


1. It is very neceſſary that a Recital ſhould be in the Premiſſes in one of the 
Places before mentioned, to ſhew how the Land came from one to another, whereby 
WE the Grantee may know how to make good his Title to it; but where he has all the 
= Title Deeds in his own Hands, there is no need of ſuch Recital. 

= 2. Great Care ought to be taken where any ſuch Recital or Reference is made, 
chat it be truly and rightly done, otherwiſe it will do more hurt than good. 
= 3. The Deed is good without any ſuch Recital. 
The general Words uſed after the particular Words are ſafe and beſt to be uſed, 
for kit is better to have too many than too few Words. The general Words ſome- 
times begin —— And 4% Hou ſes, &c. Vide the Second Part. 
= And ſometimes the Words, And all the Eſtate, &c. are added; but this ought 
= only to be when he who makes the Deed parts with all his Eſtate; for when he 
only grants a leſſer Eſtate out of a greater, then to add ſuch Words would be un- 
reaſonable and inconſiſtent. 

This Part of the Premiſſes generally concludes with theſe Words — Together wit! 
al Deeds, &c. Vide the Second Part. | 

As to the Grant of Deeds in this Manner, obſerve, 


1. That however Deeds generally will follow the Land, and without granting them 
the Purchaſer will have them, yet it is not amiſs to uſe this Clauſe, tor one cannot 
be too ſure and cautious. 

2. It is reaſonable that the Purchaſer ſhould have all the Deeds, unleſs the Seller 
have more of the ſame Land, for then it is reaſonable that he keep them to defend 
the Title of his own Land, or unleſs he has granted them away. 

V here the Title Deeds concern other Lands beſides theſe now conveyed, the 
Vendor uſually grants Copies of ſuch Deeds. 


. p —_ * 

— - — — 9 W > — 27 
— " — - _ _ 
— — 2 - - _- * - ch 
> a_—_— — 
— — oo 4c - — 2 
__—_— 7 — - — 0 7 — - 
— PISS 4 l 2 - 
- 2 * — 


FE, = 


- - = 1 _— — — 
2 —— — — _ * 2 
% . y * - - 
- . * * — — — — 
OI _ 2 — a —=- - 


— 2 =_ — — 2 
% - —— — 1 * — 2 

- * 

- * 


(L) The 


933 1 
„ 2 


— 


135 
«34 
or 


— — — — a 
- 


260 


— 


1. Exception, 
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Of what it 
-may be, 


Of what it 


mult be, 
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(I.) The Exception. 


HE Exception is a Clauſe whereby the Donor, Feoffor, Grantor, or other Pe. 
ſon contracting, excepts or takes a particular Thing out of a genera] Thing 
granted or conveyed, | | 2 
The Thing excepted is exempted and does not paſs by the Grant, neither i; 
Parcel of the Thing granted; as if a Manor be granted excepting one Acre theres 
bereby in Judgment of Law that Acre is ſevered from the Manor, ; 
An Exception excepts clearly, but a Saving does not. Carter 99. 
A Saving never amounts to a Gift of any Thing. T. Raym. 359. 
An Exception out of an Exception, or a Saving out of a Saving, makes a Thing aj 
it had never been excepted. Cro. Eliz. 372. pl. 19. 


Rules and Examples concerning Exceptions in Deeds. 


| Rule 1. J 

It miſt be of ſuch a Thing as be who makes the Exception may have, and does bels | 
to bim. —— | 
For if the Exception be of ſuch a Thing as the Grantor cannot have nor does te. 
long to him by Law, as if a Leflee for Years aſſigns over all his Term in the Lan 
excepting the Timber Trees, Earth or Clay; this Exception is not good. Shep. Ti), 


Ya a nf 
But if a Leſſee for Life makes a Leaſe for Years, or Leſſee for twenty-one Lem 


makes a Leaſe for twenty Years; or Tenant by the Curteſy, or in Dower, grants ow 
their Eſtate, excepting the Timber- Trees, theſe are good Exceptions. 

And if a Leſſee for Life or Years opens a Coal Mine, and then aſſigns over hi 
Eſtate, excepting the Mines, or the Profits thereof; theſe are void Exception 


Sbe p. Touch. 79. 


Rule 2. 


It muſt not be the whole Thing granted, but a Part thereof only. 
An Exception that goes to the whole Thing granted or demiſed, is a void I. 


ception. Cro. Elix. 6. pl. 2. 244. pl. 1. | 

As if one grants all his Lands in Lambhurſt, except the Manor of Hodley, and be 
has no other Lands in Lambburſt than the ſaid Manor, the Exception is void. Cn. 
Eliz. 6. | bes! 

A Man cannot grant an Eſtate, and reſerve a Part of the Eſtate ; as, to make a Fed: 
ment in Fee, and reſerve a Leaſe for Life; or grant an Advowſon, and reſerve tit 
Preſentation for his Life. Shep. Touch. 19. 8. 

The Exception muſt be of Part of the Thing, and not of Part of the Eſtate. 


Rule 3. 

7 Thing that is excepted muſt be Part of the Thing granted before, and not of ſin 
other Thing. 

The * is always of a Thing granted, and a Thing in eſſe, and not of 
new Thing, which was not before mentioned or granted. Dyer 59. a. pl. 11. 

If the Exception be of another Thing than the Thing granted; as if one grants! 
Manor or Land, excepting Twelve-pence, or excepting the Tithes, or excepting ode 
Acre of Ground which is no Parcel of the Manor or the Land before granted; 

Or if one grants the Land deſcended to him on the Part of his Father, exceptiq 
the Land deſcended to him on the Part of his Mother, theſe Exceptions are yoic 
Shep. Touch. 18, 19. 

Rule 4. 

The Thing excepted muſt be of ſuch a Thing as may be ſevered from the Thing gra 
and not of inſeparable Incidents. Dyer 59. a. 

Exceptions of ſeveral Incidents are good. 

But if inſeparable Incidents ; as if a Manor be granted, excepting the Curt- Ha, 
or Lad be granted, excepting the Common appendent thereto belonging ; theſe LY 
ceptions are void. Shep. Touch. 79. 
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A Grant of a Manor, excepting the Courts, is void, for a Manor cannot be without 
Courts. Hob. 101. he's 

But a Man may grant a Manor, excepting any of the Demeſnes and Services, ſo as 
a real Manor, not a reputative Manor, be left. Hob. 170, 

If a Man has but ohe Cloſe in Dale, and he grants all his Lands in Dale, excepting 
that one Cloſe, this Exception is void. Hob. 190. Moor, Caſe 1239. 
it a Man makes a Leaſe for Life of a Manor to which an Advow/on belongs, and 

he excepts the Advowſon, if he grants over the Reverſion, the Advowſon will not 

W fs, becauſe it is ſevered and diſmembred from the Manor, and thereby is become 
un Advowſon in Groſs. 11 Co. 50 4. 
But if one has a Manor in which he has Parks and Fiſh ponds, and he grants the 
Manor for Life, except the Game and Fiſh, and afterwards grants the Reverſion of 
the Manor, by this the Game and Fiſh will paſs. 11 Co. 50. 6. 
ie let my Reffory, excepting the Glebe, it is a void Exception: So of a Leaſe of 
EY , Manor, excepting the Demeſnes, for a Rectory cannot be without Glebe, nor a 

© Manor without Demeſnes. Winch 23. 


h Rule 5. 
It muſt be of a particular Thing out of a general, or of a Part of an intire J. bing, and 
ut of a Particular ont of a Particular, or the whole Thing itſelf granted. 
It the Exception be of a particular Thing out of a particular Thing; as if one grants 
I hiteacre and Blackacre, excepting Blackacye ; or grants twenty Acres of Land by 
particular Names, excepting one Acre of them; theſe Exceptions are void. Shep. 
Touch. 79. 
= For the Grant ſhall be taken moſt ſtrongly againſt the Grantor. Carter 104. 
An Exception of a Thing granted by a ſpecial Name in the Premiſſes, is void; but 
tit is good for a Thing granted in the Premiſſes by general Words; and altho' it is by 
# ſpecial Name excepted, yet the Exception is void. Moor, Caſe 1236. 
A. lets to B. a Rectory for Years, excepting the Manſion-Houſe of the Rectory, 
= /aving to B. (the Leſſee) a Chamber; this is an Exception out of an Exception, 
which is good, and ſhall make it paſs by Force of the Leaſe; for this Exception or 
Saving makes the Thing excepted, as if it never had been let: So a Saving out of a 
= Saving, makes it as if it had never been excepted, and then it paſſes by Force of the 
| Leaſe at firſt, Cro. Eliz. 372. pl. 19. 


Rule 6. 


An Exception muſt be conformable to the Grant, and not repugnant thereto. 

I kit is repugnant to the Grant, it ſubverts it utterly and takes away the Fruit of How it mutt 
it; as if one grants a Manor or Land to another, excepting the Profits thereof; or be made. 
makes a Feoffment of a Cloſe of Meadow or Paſture, reſerving or excepting the Graſs 

i of it; or grants a Manor, excepting the Services; theſe are void Exceptions. 

= So if one grants his Houſe, Chambers, Cellars and Shops, excepting his Shops ; it is 

BE {aid this is no good Exception. 

= And if one grants his Meadow and Paſture Grounds, except his Meadow Grounds ; 

lis Exception is not good, no more than if one grants tuo Manors, or two Acres, 

Ws excepting one of them. | | 

And yet if a Man makes a Leaſe for Years of a Mill, excepting the Profits thereof 

during the Life of the Leſſor; it is ſaid, this has been adjudged a good Exception. 

& For the Exception of the Profits of a Thing is the Exception in Effect of the 

I Thing itſelf, Hep. Wach. 79. | | | | 
An Exception that croſſes the Grant, or is repugnant thereto, is void. Hod. 752, 

270. Vide Moor, Caſe 1236. | 


| Rule 7. 
The Thing excepted mnft be certainly deſcribed and ſet down. As, 
4 A. a Man grants all his Lands in Eſſex, ſaving, beſides, or except his Lands in 
ele; or all his Lands in Dale, excepting one Houſe or one Acre in certain; or one 


. ouſe, excepting one Chamber in certain ; theſe and ſuch like Exceptions are good. 
. Hep. Touch. 78, | | | PRO ee 


q' 


aro And if one grants a Manor, excepting one Tenement, (Parcel of, be Manor) or 
N Keepting the Services of F. S. (Who holds of the Manor) or excepting one Cloſe ; 


0 6 
Y r excepting one Acre; or excepting the Advowſon Appendant ;:,or excepting the 


ih © Woods; 
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Woods; or excepting twenty Acres of Wood; or excepting all the Groſs Trees; theſe 
are good Exceptions. [b1d. | 

And if one grants a Meſſuage and Houſes thereunto belonging, excepting the 3 
or excepting the Dove-houſe, it ſeems this is a good Exception; for they may paſs by 
the Grant of a Meſſage, Sc. hid. 

And if one grants Land, excepting the Timber- Trees thereupon, or excepting the 
Trees thereupon; or if a Man ſells a Hood, excepting twenty of the beſt Oaks, and 
ſhews which in certain ; theſe are good Exceptions. Jbid. | 

So if one has a Manor wherein is a Wood called the Great Hood, and he grants hi, 
Manor, excepting all the J/oods and Underwoods that grow in the Great Wood, and al 
the Trees that grow elſewhere ; this is a good Exception, | 
And if one grants a Meſſuage and all the Lands and Tenements thereunto belonging, 
excepting one Cottage; this is a good Exception. 

And if one grants a Reverſion, excepting the Rent; this is a good Exception ef 
the Rent, and doth keep it from paſſing by the Grant. 

So if a Man has a Rent-charge out of Land, and he releaſes his Right in the Layy, 
except the Rent, the Exception is good. 

So if the Lord releaſes to his Tenant Salvo Dominio ſuo, Gc. this is a good Exception. 

If one grants all his Horſes, except his White Horſe ; this is a good Exception of the 
White Horſe. 

If a Man be ſciſed of a Manor, and leaſe it by Deed indented for Life, Excei; 
E9 reſervatis quod bene liceat to the Leſſor ſuccidere, dare Ei vendere omnes groſſas ir 
bores in dicto manerio creſentes, c. it ſeems this is a good Exception of the Tree, 
Shep. Touch. 78. ' 

If A. lets all bis Land in D. other than Hhiteacre, and all his Land in &. except 
Blackacre, for twenty-one Years, the Remainder to B. in Fee, except before exceptei; 
1 hold (fays Tyrrell) M hiteacre paſſes; for the Grant ſhall be taken moſt ſtrong) 
againſt the Grantor. Carter 104. So that the Exception is void for Incertainty. 
A lets the Manor of Sale, ſaving M biteacre, to B. the Remainder to C. for twent 
Years, ſaving Ercenacre; the Remainder of all to D. except Dry Cloſe ; the Re- 
mainder to 7obu a Stile of all, except before excepted. I think (ſays Tyrrell) in thi 
Caſe all paſſes to Fobn a Stile, except Dry Cloſe. Carter 104. 

Yet (ſays he) I grant that if A. lets to B. all his Land in Sale, ſaving or reſervin, 
or other than M hiteacre, the Remainder to C except before excepted ; in this Caſe | 
grant M hiteacre is excepted, becauſe there is no Exception before, and the Exception 
would be vain and idle if it ſhould not be ſo taken. Carter 104. 

A Man made a Feoffment to divers Uſes, excepting two Cloſes, for the Life of tt 
Feoffor only : It was adjudged that theſe two Cloſes were excepted, and did deſcend 


(to the Heir at Law) either becauſe the Exception was good, tho? the latter Part d 
the Sentence, viz. for the Life of the Feoffor only, was void, and therefore to be re FF 
jected ; or the whole Exception was void becauſe one intire Sentence; yet the Cout 4 

agreed, that there was no Uſe limited of theſe two Cloſes, which were intended to it |, 


excepted; for the Uſe was limited of the Manor, Exceptis preexceptis, which excluded 
the two Acres; for altho* there were not ſufficient Words to except them, there v4 
enough to declare the_Intention of the Feoffor to be ſo. 1 Vent. 106, 107. 

If a Feoffment be made of a Manor, except Blackacre, to himſelf for Life on!) 
Habendum, except before excepted, to the Uſe of B. in Tail, Blackacre ſhall not pil 
to B. in Tail. 1 Lev. 28. as 174 | 
. If a Man bargains and ſells his Land in D. except what he ſhall afterwards Deviſe; 
this Exception is void for the Incertainty. Hob. 72. - 

If Hoods whereof a Precipe lies (by the Name of ſo many Acres of Wood) be 
Parcel of a Manor, and I leaſe the Manor, excepting the Woods; by this the Si 
whereon they grow is excepted. 11 Co. 49. b. Poph. 146. : 

By the Exception of Hoods and Underwoods, the Soil itſelf whereon they gro" ” 
excepted, 5 Co. 11. 2. Poph. 146. | | 

But if I except all my Trees growing in the Manor; in that Caſe the Soil itself“ 
not excepted. 11 C9. 49. b. Popb. 146. | 

In Exceptions of Woods and Trees obſerve theſe ſix Things: | 

Firſt, That notwithſtanding they are excepted, they are Parcel of the Inheritance; 
and by Demiſe for Years of the Manor they will paſs, becauſe the Freehold remains 
and the I. eſſor remains Tenant to the Præcipe; but by a Demiſe for Life with ſu 
Exception e contra. 5 Co. 11. 4. b. 11 O. 50. a, | | 
1 | Secondly 
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Secondly, That where the Exception is of the Trees only, the Soil itſelf is not ex- 
ed, but only ſufficient Nutriment for the Trees, 

— lets a Tenement or Cloſe whereof was Wood, and commonly known by the 
Name of a Wood, and in the Leaſe was an Exception of all ſaleable Woods now 
-owing, or which ſhall grow hereafter, which have been ſold by the Lord of the 
I 3 miſſes, with free Entry, Egreſs and Regreſs, for felling, making and carrying off 
W 1c ſame at all Times convenient ; in this Caſe the Soil was not excepted, but paſſed 
1 to the Leſſee. Cro. Fac. 524. ; 
W 7hirdly, That the Leſſee ſhall have the Paſture growing under the Trees, vide the 
Caſe above. 
 rwrtbly, That the Leſſor ſhall have all the Benefit of the Trees. 11 Cp. 50. a. 
Fifibly, That be ſhall have the Fruits, and all other Profits of the Trees. 11 Co. 50. 
Sixthly, That where the Leſſor excepts the Trees, and afterwards he intends to 
el them, the Law gives to him, and to thoſe who buy them, Power, as an Incident 
to the Exception, to enter and view the Trees, and ſo to cut them down and carry 


1 


L % 


them away. Lex eſt, cuicunque aliquis aliquid concedit, concedere videtur E id ſine quo res 
ip ſa eſſe. non potuit, is a Principle in Law. 11 Co. 52. 4. 13 Co. 68, 

if a Leſſee for Life makes a Leaſe for Years, excepting the Wood, Underwood 
Land Trees growing upon the Land, it is a good Exception, altho' he has not any 
Intereſt in them but as Leſſee, becauſe he remains always Tenant, and is chargeable 
n Waſte; wherefore to prevent it, he may make the Exception: But if Leflee for 
Years afſigns over his Term with ſuch an Exception, it is a void Exception. Cro. 
ac. 296. 
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Rule 8. 


The Exception out of the Thing granted may be in any Part of the Deed, but it In what Part 
moſt commonly and properly ſucceeds the ſetting down of the Things granted, and of the Deed. 
made by one of theſe Words, excepted or excepting, beſides, ſaving, ſave only, ex- By what 
repted and always reſerved, &c. Words. 

The Form may be in this or the like Manner: All that, Sc. (deſcribing the Things 
granted, as before, and then go on with the Exception) Saved and excepted zo the 
aid A. B. bis Heirs and Aſſigns for ever, out of this Feoffment or Grant, (or Grant, 
Bargain and Sale, Sc.) All that Meſſuage, & c. And all and ſingular the, &c. always 
Wforepriſed, excepted and reſerved unto the ſaid A. B. bis Heirs and Aſſigns. See the 
@Second Part, Title Exceptions. 

lf a Leaſe be made, Provided that the Leſſee ſhall not fell the Woods ; this Proviſo is 
o Exception, but the Woods are demiſed. 1 Braun. 241. . | 
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d Rule 9. 

0 By the ſame Words whereby it may be well granted it may be well excepted. 
* See before (K). 

't ; Rule 10, 


I may be made by other Words that carry the ſame Senſe, but the Words before men- 

: ioned are the moſt Proper. | 

. The Words other than, will make an Exception; as in the Statute of Fines, 4 H. ). 

lich concludes thus All. Perſons, except Feme Coverts, other than thoſe that be 
— to the ſaid Fine Here other than makes an Exception out of an Exception. 
Larter 99. 


SECT. III. 
Of the Habendum. 


(A) Habendum, hat. 


ET HE Habendum is a Clauſe in a Deed, ſhewing what Eſtate the Grantee ſhall hold 
nin the Thing granted. 


nt; (NR !t is fo called from the Word Habendum, being the firſt Word in that Part of a 


nai We bed, when written in Latin. 
{v0 WE — Eſtate may be made by a Deed without any Habendum at all; as if one gives or 
Mts Land to another, and limits no Eſtate without any Hebendum in the Deed, and 


ſeals 


— 
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ſeals and delivers this Deed, and makes Livery accordingly, in both theſe Caſes the 
Deed is good, and in the firſt Caſe an Eſtate in Fee-ſimple is made, and in the laß 
Caſe an Eſtate for Life is made. 


(B) The Office of the Habendum, 


HE Office of the Habendum is to expreſs the Certainty of the Eſtate which the 
Grantee, Sc. is to have, for what Time, and to what Uſe. 

It is to /imit an Eſtate, and not to give any Thing. 

It ſometimes qualifies the Eſtate, ſo that the general Implication of the Eſta, 
which by Conſtruction of Law paſſes in the Premiſſes, by the Habendum may be con. 
troll'd ; but not if the Eſtate is expreſſed in the Premiſſes; as if a Man by Deed givg 
Lands by the Premiſſes to one and his Heirs, Habendum to him for Life; this H. 
bendum is void becauſe repugnant to what is expreſſed ; not if the Habendum hid: bee 
to the Heirs of his Body. Hood, B. 2. c. 3. 

But if the Eſtate had only been implied in the Premiſſes; as if A. grants a Rent ty 
B. generally in the Premiſſes, the ſame by Implication and Conſtruction in Law, i; » 
Eſtate for Life; yet an Habendum for Years is good, and ſhall qualify the General7/ RT 
and Implication of Law in the Premiſſes. id. | | 

An Habendum may ſometimes explain the Premiſſes, to prevent Wrong; vide j:;, 
and ſomerimes enlarge the Premiſſes; as if a Man gives Lands in the Premiſſcs to one 
and the Heirs of his Body, Habendum to him and his Heirs, he has an Eſtate-tail and 
a Fee-ſimple expectant ; for when the Deed at firſt contains ſpecial Words, and aft:r 
wards concludes in general Words, both Words, as well general as ſpecial, ſhall ſtanl, 
Ibid. Jones Rep. 4. 8 Co. 154. Dyer 160. 

An Habendum may abridge the Premiſſes. Jones Rep. 4. Vide Moor, Caſe 1236, 

J. M. was ſeiſed in Fee of a Houſe and Garden in L. and held it in Burgage, ad 
by his Will deviſed it to M. his Wife for Life, and died; but before the making d 
his Will, he made a Deed of Feoffment to G. V. his Son, Habendum after the Dead 
of the ſaid F. V. the Feoffor to the ſaid G. V. in Tail, and made Livery of Seit 
ſecundum formam Charte ; the Feoffment was void, and nothing paſſed, and then the 
Will made afterwards was good; for when no Eſtate is expreſſed in the Beginning d 
a Deed, but only an implied Eſtate for Life, as here, and by the Habendum an es 
preſs Eſtate is limited, this doth control the implied Limitation ; and if this be void 
and repugnant in Law, as it is here, being after the Death of the Feoffor, all is void; 
but if there be an expreſs Limitation in the Beginning, if the Habendum be r. 
pugnant, it is void, and the firſt is good; and altho' Livery be made, yet it is tied 
ſecundum formam Charte, which is void, and fo all is void, for it is but the Execs 
tion of a void Deed. Cro. Eliz. 254. pl. 27. | 

Sometimes the Habendum gives an Eſtate where nothing was given before. P 
160. à. N | 

And ſometimes it will alter the Eſtate given in the Premiſſes. Vid. 

Sometimes it gives to a Perſon not named before. 1614. 

The Habendum ſhall never introduce one who is a Stranger to the Premiſles (3 L 
Caſe 60.) to take as a Grantee, but he may take by Remainder. T. Raym. 145. 


(C) What the Habendum ſhould contain, where — in the Deed, ad 
| what Words expreſſed. 


T is neceſſary that the Habendum ſhould comprize and include the Premiſſcs, a 

it muſt be conſiſtent with that which is there expreſſed, for if it is not, the? 
cedent Eſtate given by the Premiſſes ſhall ſtand, and the Eſtate by the Hater 
ſhall be void. Wood, B. 2. c. 3. 1 

In it ſhould be ſet down again the Name of the Grantee, the Efate that 51 
made and limited, or the Time that the Grantee ſhall have in the Thing grant! . 
demiſed, and to what Uſe, and therein ſometimes, tho' needleſly, is ſet down ag 
the Thing granted. | 

If the Name of the Grantee be not contained in the Premiſſes, yet if it be 
Habendum it may be good enough; as if one gives or grants Land, Habendum to- 
and his Heirs, and he is not named in the Premiſes, yet this is a good Deed to .. 

I 
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an Eſtate in Fee-ſimple. And yet if the Thing granted be only in the Habendum 
and not in the Premiſſes of the Deed, the Deed will not paſs it; and therefore if a 
Man grants Blackacre only in the Premiſſes of a Deed, Habendum Blackacre and 
Whiteacre, Whiteacre will not paſs by this Deed ; but if the Thing newly added be 
implied in the Thing granted by the Premiſſes of the Deed, as being an Incident 
W .hercunto, or otherwiſe, or it be the ſame Thing, and expreſſed in other Words 
o only, in theſe Caſes the Premiſſes and the Habendum may ſtand together; as if one 
W rant a Manor, Habendum the Manor with the Advowſon appendant to the Manor; 
or if one grant a Reverſion of Land by the Name of the Reverſion in the Premiſſes, 
Hubendum the Land itſelf, in both theſe Caſes the Deed is good, and the Advowſon 
and Reverſion will paſs. So alſo if Livery of Seiſin be made of the Thing newly ad- 
W Jed, in this Caſe perhaps it might paſs by the Livery, 
And if the Thing granted be left out in all, or in Part in the Habendum, yet the 
W Grant is good; and therefore if one grants Land to A. Habendum to A. bis Heirs, 
S. or if one grants Hbiteacre and Blackacre to A. Habendum Whiteacre to A. and 
omit Blackacre, yet the Deeds are good, and all that is contained in the Premiſſes of 
the Deed doth paſs in both Caſes. Shep. Touch. 15. 
= The Habendum may be placed in any Part of the Deed, and be good in Law, but 
che proper Place is immediately after the Premiſſes, thus: 

To have and to hold e ſaid Meſſuage or Tenement, Lands and Premiſſes, before 

by theſe Preſents granted, bargained, — remiſed, releaſed, quit- claimed and confirmed, 

or meant, mentioned or intended to be herein and hereby granted, bargained, ſola, remiſed, 
WS releaſed, quit- claimed and confirmed, and the Reverſion and Reverſions, Remainder and 
Remainders, Rents, Iſſues and Profits thereof, and of every Part and Parcel thereof, with 
C their and every of their Appurtenances (except before excepted) unto the ſaid A. B. bis 
= Heirs and Aſſigns for ever, To the only Uſe and Beboof of the ſaid J. B. bis Heirs 
and Aſſigns for ever; (or it may be thus, viz.) To the Releaſee, &c. bis Heirs and A. 

us for ever, to the Uſes, Intents and Purpoſes herein after mentioned, and to no other 

Uſe, Intent or Purpoſe whatſoever, viz. To the Uſe of, &c. and ſo declare the Uſes. 
Wee the Second Part, Tit. Dabendum, 
If any Thing be excepted in the Grant in the Premiſſes, it is beſt to mention it 
here by theſe Words, (except before excepted) as in the above Precedent. 


| D) He the Habendum ſhall be conſtrued; and how different Eſtates are 
limited according to Words of the Habendum. ; 


WT HE Habendum, as all other Parts of a Deed, for the moſt Part ſhall be taken How Haben- 
1 moſt ſtrongly againſt the Grantor, and moſt in Advantage of the Grantee, yet _—— = 
o as to be conſtrued as near as poſſible to the Intent of the Parties. f 
I Land be granted to one and his Heirs until J. S. pays 1001. and J. & dies before A Fee-ſimple 

he * it; in this Caſe the Eſtate is become a pure Fee-ſimple. Plow. 557. Shep. Pure. 
euch. 101. 
lf Lands be given or granted to a Man, To have and to hold to him and bis Heirs, 
ist is a Fee-ſimple pure, abſolute and perpetual, and is made by theſe Words, his 
eie; for it is a general Rule, that the Words, his Heirs only, make an Eſtate in 
ee-ſimple in all Feoffments and Grants. Co. Lit. 8, 9. 
But this Rule hath many Exceptions; for if a Feoffment of Land be made to J. H. 
beredibus, without the Word ſuis, this is a Fee - ſimple. 
And yet if the Grant be 10 J. S. and J. D. & heredibus, without this Word is, Lite. 
ura; for this is only an Eſtate for their Lives. 
Wy nd if Lands be given to a Biſhop, Parſon, or the like, To have and to hold to Fee-ſimple. 
im and his Succeſſors; this is a Fee-ſimple. 
W 4nd if Lands be given to a Mayor and Commonalty, or other Corporation Aggregate 
tot! I enerally, without the Word Succeſſors, or any other Word; or if Lands be given to 

I cha Corporation for their Lives; this is a Fee-ſimple. 

1 But if Land be given to a Parſon, or the like, Habendum to him, without ſaying Life. 
$ 11 long; or Habendum to bim for Life, by this he has no more than an Eſtate for 
. Hep. Touch. 101. Vide Lit. 5. 1. Co. Lit. 8, 9, 15. 27 H. 8. 5. Perk. G. 239, 
N „172 39 H. 6. 38. Plow. 28. Bro. Fſtates 4. 11 H. J. 12. 
1 if Lands be given to the King generally, without any other Words, this is a Fee-ſimple. 
umple. Co. Lit. 9. 6 C 27. 
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So if one grants Deo H Ecclefie de D. it is ſaid this is a Fee-fimple in the Parſy, 
of D. 


So alſo of a Grant Fecleſiæ de D. 

So if a Grant had been to the Monks of ſuch a Houſe, it had been a Fee-ſimple h 
the Houſe. 

And in like Manner it is in other Caſes; as if one recites that B. has enfeoffed hin 
of I hiteacre, To have and to hold to him and his Heirs ; and then he faith further 
that as fully as B. hath given Yhiteacre to him and his Heirs, he doth grant the (an; 
to C. by this C the Grantee bath the Fee-fimple of this Acre. 

And if one grant two Acres to A. and B. To have and to hold, the one to A ir 
his Heirs, and the other to B. in forma preditia; by this B. has a Fee-ſimple n 
this other Acre, for an Eſtate in Fee- ſimple, Fee-tail, or for Life, may he made by 
ſuch Words of Reference. Shep. Tonch. 101. 

Alſo if a Rent be granted between Parceners, to make an Equality of Partiticy, 
and it be granted generally and without any Words of Heirs, yet this is a Fee-ſimpl. 

So where Lands are given in Fankalmoigne. Shep. Touch. 101. 

And ſo alſo it is in the Caſes of a Releaſe of Right, a Fine and a Recovery 
Shep. Touch. 102. 

If one gives or grants Lands to another, To have and to hold to him and bis Hin 
Alales, or to bim and his Heirs Females ; in both theſe Caſes there is a Fee-fimpl 
made; but it is otherwiſe when theſe Words are in a Will, for then it is but x 
Eſtate in Tail only. Lit. $. 31. 11 Co. 46. 

If one grants Land to one, To have and to hold to him and his right Heirs ; by thi 
he has a Fee ſimple. Shep. Touch. 102. 

And ſo it ſhall he taken if it be by Fine. 

So if one grants Land 7o J. S. for Life, the Remainder to the Heirs, or to the rg 
Ileirs of J. S. this is a Fee-ſimple. 

So if one makes a Feoffment in Fee to the Uſe of himſelf for Life, and after hi 
Death to the Uſe of his Heirs ; this is a Fee-ſimple. 

If one grants Land to J. S. To have and to hold to bim and the Heirs of J. S. thisi 
a Fee-ſimple, and all one with a Grant to J. & and his Heirs. Shep. Touch. 102. 

If one grants Land to another, To have and to hold to him for twenty Tears, ini 
that after the twenty Tears the Grantee ſhall have it to bim and his Heirs by 10 l. Rei, 
and makes Livery of Seiſin; by this the Grantee ſhall have the Fee-ſimple. J 
Touch. 102. ; 

If one grants Land to the Wiſe of J. S. To have and to hold 20 her for Life, a 
- np to J. S. in Tail, and after to the right Heirs of J. S. by this J. &. has a fe. 
ſimple. I[b:d. 

And if one grants Land 0 A. for Life, the Remainder to B. for Life, the Remainit 
to the right Heirs of A. by this A. has a Fee- ſimple. 

If Land be granted to a Man and his Wife, To have and to hold to them and tit 
Heirs iſſuing of them ; this is a Fee-ſimple, and not a Fee-tail. Bro. Eſtates 86. 

If Land be granted to one and bis Heirs, by the Premiſſes of a Deed, To bat 
and to hold to him for Life ; by this he has a Fee-fimple. Shep. Touch. 102. 

A Fee-ſimple Tf Land be given or granted to one, Habendum to him and his Heirs, ſo long «# 

qualified. pays 20 l. yearly to J. S. and bis Heirs, or ſo long as ſuch a Tree doth ſtand, ot it 
like; this is a Kind of Fee-ſimple, but it is limited and qualified, and determinad" 
upon this Contingent. Shep. Touch. 101. 

Fee-ſimple If by the Premiſſes of a Deed Land be granted to one and the Heirs of bis Body, 1 

expectant. have and to hold to bim and bis Heirs ; by this he has an Eſtate-tail and a Fee-f10P* 
expectant, and ſo vice verſa. Shep. Touch. 102. 

If by the Premiſſes of a Deed the Grant be to him and bis Heirs, To have and"! 
hold to him and the Heirs of his Body; by this alſo he has an Eſtate- tail and a Fer- 
ſimple expectant. Via. 7 

No Limitation of the Party can make a Freehold commence in futuro. 56 

a. b. 

8 in Fee cannot grant his Eſtate, Habendum after his Death; for then be 
would have a particular Eſtate in himſelf againſt the Rules in Law. Cro. Jac 300 
pl. 2. Cro. Eliz. 254, 255. pl. 27. | | 

Fee limple. If Lands be given to the Son, To have and to hold to bim and bis Heirs of Ile Bis 
of his Father; by this the Son has a Fee-fimple. Sep. Touch. 103. 
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it Lands be given or granted to a Man, To have and to hold to him and to the, Fee-tail. 
or to bis, Heirs of his Body, or to the, or to his, Heirs Males of his Body, or to 
the, or to bis, Heirs Females of bis Body; by this the Grantee has an Eſtate- tail. 
bed. Touch. 102. | 
| 1 9-25 be given to a Man, To have and to hold to him and the Heirs Males, or 
io bim and the Heirs Females of his Body begotten ; the Grantee has an Eſtate-tail. 
© Step. Touch. 102. : 
if Lands be given to a Man and his Wife, To have and to hold to them and the 
Heirs Males, or them and the Heirs Females of their two Bodies begotten; by this they 
both have an Eſtate-tail. 
= And if Lands be given to them and the Heirs Males, or Heirs Females of the Body of 
Itbe Husband begotten on the Wife ; by this he hath an Eſtate-tail, and his Wife an 
Eſtate for Life only. 
* And if Lands be given to A. To have and to hold to him and his Heirs on the Body 
T of B. begotten ; by this A. has an Eſtate-tail, and B. has nothing. Sbep. Touch. 103. 
Soc if Lands be given to a Man and his Wife, To have and to hold unte them and 
Ile Heirs be ſhall beget on ber Body; by this they have an Eſtate-rail in them both. 
If Lands be given to a Man and bis Wife and the Heirs of the Body of the [lusband ; 
by this the Husband hath an Eſtate in general Tail, and the Wife but an Eſtate 
for Life. - 
If Lands be given to him, To have and to hold to him and his Heirs he ſhall beget 
bn the Body of bis Wife ; by this he hath an Eſtate-tail, and ſhe no Eſtate at all. 
If one give his Land to his Daughter or Couſin in Frank-marriage, by this they 
have each of them an Eſtate- tail without any Word of Heirs or Heirs of the Body, 
Nc. Shep. Touch. 103. 
| | If one gives Lands to B. and his Heirs, To have and to hold to B. and bis Heirs, 
| F B. have Heirs of his Body; and if he dies without Heirs of his Body, that it ſball re- 
vert to the Donor ; by this B. has an Eſtate-tail. Shep. Touch. 103. 


So if one gives Lands to B. and his Heirs, if he have Iſſue of his Body; by this he 

as an Eſtate-tail. Pid. | 

So if Lands be given to B. To have and to hold to him and his Heirs, provided that 

i be dies without Heir of bis Body, that the Land ſhall revert. 

Ss if Lands be given to A. B. nxori ejus & bered” corum & aliis bered' ipſius A. 

* = _ de dit A. & B. exeunt obierunt fine hærede de ſe, &c. by this they have 

Wn Eſtate-tail. - . 

And ſo in all ſuch like Caſes where after a Limitation of a Fee- ſimple theſe or 
uch like Words are added, viz. That if he dies without Heirs of bis Body, the Land 

all revert ; for in all theſe Caſes the Habendum is conſtrued to be a Limitation or 

Declaration what Heirs are meant before. 

lk Lands be given to A. aud B. (a Man and Woman unmarried) To have and 

Sto hold to them and the Heirs of their two Bodies; by this each of them has an 

3 Eſtate-tail, and if they marry, their Heirs may inherit it. Hep. Touch. 103. 

= But if the Words be, To have and to hold to him and the Heirs of the Body of the 

3 . engendred ; by this it is an Eſtate-tail in a Deed, as it is in a Will. Sep. 

ouch. 103, 

And if the Father be dead, the Law is ſo alſo ; but the Son ſhall have by this only 

en Eſtate for Life, except he be Iſſue in Tail to his Father per formam dom. | 

bos if there be Grandfather, Father and Son, and the Father dies, and Lands be 

en to the Son, To have and to hold % bim and the Heirs of the Body of the Grand- 

ler; this is an Eſtate-tail in the Son, but neither the Father nor the Grandfather 

bas any Eſtate in theſe Caſes. | 


If Lands be given to F. S. and the Heirs of the Body of his Wife (being dead) 


be ecotten; by this F. S. has an Eſtate-tail. Shep. Torch. 103. 

0 1 if one grants Lands to J. S. To have and to hold to him and the Heirs of his Body 
F aſurg, the Remainder to J. D. and his Heirs in forma prædicta; by this J. S. and 

." i: D. after him have each of them an Eſtate-tail. 

3 one grants Lands to A. To have and to hold to him for Life, the Remainder to 

'Y We fr] Sen of A. and the Heirs Male of the Body of that firſt Son ; by this the firſt Son 

, 3: 4 an Eſtate in Tail, and A. his Father but an Eſtate for Life only. 


Vp oy Lands be granted to A. for Life, the Remainder to the Heirs of the Body of A. 
ms has an Eſtate-tail in him. Shep. Touch. 104. 


> 


And 


a 


* > 7 


268 


— 


Habendum * P art | 


| ſhall be begotten afterwards. Co. Lit. 20. 


Eſtate for Life. 
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And if Lands be given to a Man and his Wife, To have and to hold to they 9. 
one Heiy of their Bodies lawfully begotten, and to one Heir of the Body of that Heir; 
this there is an Eſtate-tail made, yet ſo as it ſhall laſt only during the Lives of dal 
two Heirs. Hep. Tonch. 104. | 

If one grants Lands to another, To have and to hold to bim and to his Heirs of th 
Body of ſuch a Woman lawfully begotten ; by this he ſhall have an Eſtate-tail, g, 
begutten ſhall be intended by the Donee on that Woman. Co. Lit. 26. 

If there be Husband and Wife, and they have Ifſue a Son and a Daughter, 20 
Lands are given to the Wife, To have and to hold to ber and the Heirs of her late Hi. 
band on her Body begotten ; by this the Wife has an Eſtate for Life, and the Son 2 
Eſtate in Tail, and if he dies without Iſſue, it ſhall go to his Daughter per form 
doni. Co. Lit. 26. | 

If Lands be granted to the Husband of A. and Wife of B. To have and to hol 
them and the Heirs of their two Bodies; by this they have each of them an Eſtate 3 
Tail in them, for there is a Poſſibility that one Husband and Wife may die, arg 
then the other Husbandand Wife may intermarry. Co. Lit. 20. 

If there be Father and Son, and Lands are given to the Father, To have and y 
hold to him and the Heirs of the Body of his Son; by this the Son has an Eſtate. ti 
but the Father but an Eſtate for Life. Shep. Touch. 104. 

If Lands be given to the Mother for Life, the Remainder to ber Son and the Hen 
of the Body of the Father on her begotten, (the Father being dead) the Son has a 
Eſtate-tail. Lit. f. 352. Shep. Touch. 104. 

If Lands be granted to J. S. To have and to hold to him and the Heirs he ſy 
bappen to have of his Wife ; by this he has but an Eſtate-tail, and no Fee-ſimple, an 
his Wife has no Eſtate at ail. 12 H. 4. | 

If Lands be granted 0 J. S. and the Heirs that the ſaid J. S. ſhall lawfully beget g 
bis firſt Wife, and he hath no Wife at the Time of the Grant ; by this he has a 
Eſtate-tail. Co. Lit. 20. 

If A. has Ifſue by B. his Wife C. a Son, and D. a Daughter, and A dies, and 
Lands are granted to B. To have and to hold to her and to the Heirs of A. ber lat 
Husband on ber Body begotten ; in this Caſe and by this Deed C. has an Eſtate- tail, and 
the Woman hath only an Eſtate for Life, and if C. dies without Iſſue, D. his Siſter 
ſhall have the Land per formam doni. Co. Lit. 26. 

But if one grants Lands to A. late Wife of J. & To have and to hold to the ſaid J. 
and the Heirs of J. S. on the Body of the ſaid A. begotten ; in this Caſe the Son and 
Heir ſhall take no Eſtate by the Grant, and the ſame Conſtruction ſhall be upon the 
ſame Words in a Will. Jbid. | | 

If Lands be granted to the Husband and Wife, To have and to hold to then ani 
the Heirs of the Body of the Survivor of them ; by this the Survivor ſhall have an 
Eſtate-tail after the Death of the other. Co. Lit. 26. 

If Lands be granted to J. S. To have and to hold to bim & heredibus de Carne ſus 
or beredibus de ſe, or heredibus quos ſibi contigerit ; in all theſe Caſes J. & has 1 
Eſtate-tail, and no more. O. Lit. 20. 

If Lands be granted to Husband and Wife, To have and to hold to him and the Heir 
of the Body of the Husband, the Remainder to the Husband and Wife and the Heirs ( 
their two Bodies begotten, this Remainder is void; and therefore by this the Husband 
has an Eſtate in Tail, and the Wife a joint Eſtate for Life with her Husband, and 
no more. Co. Lit. 28. | 

If Lands be granted to J. & and the Heirs of the Body of Fane a Neke begotten, 
by this F.S. has an Eſtate-tail, and no more. 1 Co. 140. | 

If Lands be granted 70. J. S. & bæredibus de corpore procreatis ; by this the Hei 
that ſhall be begotten afterwards ſhall rake. Co. Lit. 20. ; 

And if Lands be granted 10 J. S. & heredibus de corpore procreandis; by this the 
Heirs of his Body before begotten ſhall take per formam doni, as well as thoſe to 


If one grant to J. S. that if be and the Heirs of bis Body be not yearly paid 405 102 
be or they ſhall diſtrain in the Lands of the Grantor ; by this the Grantee has an Eſtate 
in Tail in the Rent: As if he grants 70 J. S. that be and his Heirs be not paid, &c. ing 
be or they ſhall, & c. he has a Fee-ſimple in the Rent. Co. Lit. 146. 1 

If one gives or grants Land to another, To have and to hold to bim, or to Lim 4. 
bis Aſſigns, and ſay not how long nor for what Time, and the Grantor makes Lise 
of Seiſin according to the Deed, by this the Grantee has an Eſtate for his own = 

I 


_. 
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bat if no Livery of Seiſin be made, no Eſtate at all but an Eſtate at Vill doth paſs 
by this Deed ; and if he that grants the Land be but a Leſſee for Years of the Land, 
and he makes no Livery of Seiſin upon the Grant, by this his Term of Years, and 
that Eſtate which he has is granted. Shep. Touch. 105. 

But if he makes Livery of Seiſin upon the Grant, then an Eſtate for the Life of 
the Grantee will paſs ; and it is a Forfeiture of the Eſtate of the Leſſee for Years, of 
which he in Reverſion may take preſent Advantage. 

And if one grants to another Common in his Land, when he doth put in his own 
Beaſts or Eſtovers in his Manor when he comerh there, and ſay no more; by this it 
ſeems the Grantee hath an Eſtate for Life. bid. | 

If one grants Land to F.S. To have and to hold ro him or bis Heirs in the Diſ- 
junctive; this is but an Eſtate for Life, and no more. 5 Co. 112. Co. Lit. 8. 

So if one grants Lands to J. S. To have and to hold ro him and his Heir in the ſin- 
gular Number; by this J. S. has only an Eſtate for Life, and no Fee-ſimple. bid. 

If one bargains and ſells Land to another for Money, and limits no Time, and ex- 
preſſes no Eſtate; by this the Bargainee ſhall have only an Eſtate for Life: But it 
was otherwiſe before the Statute for Uſes, for then it had been a Fee- ſimple. 1 Co. 
87, 130. Plow. 539. 15 

If Lands be granted to J. S. for Liſe, and after to the next Heir Male of J. S. and 
the Heirs Male of the Body of ſuch next Heir Male; by this J. S. has but an Eſtate for 
Life; but if it be to the next Heirs Male of J. S. it is an Intail. 1 Co. 66. 

If one grants Land to F.S. To have and to hold to him in Fee-fimple, or in Fee- 
ail, without ſaying to him and his Heirs, or to him and his Heirs Males, or the like; 
this is but an Eftate for Life, and no more. 20 H. 6. 33, | 

So if one grants Land to F.S. To have and to hold to him and his Seed, or to him 
md bis Iſſues generally, without more Words; by this is made only an Eſtate for 
Life : But in the Conſtruction of a Will the Land is otherwiſe in moſt of theſe Caſes, 
Co. Lit. 8, 20. | 

If Lands be granted fo two & bheredibus, without the Word ſuis; by this they 
have an Eſtate for their Lives, and no longer. 20 H. 8. 35. 

If one grants Lands to 7. & To have and to hold to him and his Heirs for his own 
Liſe, or for the Life of J. D. by this F. F. has an Eſtate for Life, and no more. 5 Co. 
112. 1 Co. 140. 

If one 3 Lands to A. and B. Habendum ſibi & ſuis, omitting all other Words, 
3 have and to bold to them and their Aſſigns ; by this they have an Eſtate for 
Lite only. ; 

So if Lands be granted to any natural Perſon, To have and to hold to him and his 
Sncceſſors ; by this he has only an Eſtate for Life. 4 Co. 29. Co. Lit. 1, 8. 

If one grants his Lands to F.S. to pay his Debts, To have and to hold to him 
Feat. without limiting any Eſtate; in this Caſe J. & has an Eſtate for Life only. 

C9. 96. | | 

lf Lands be granted to A. and B. To have and to hold to them for their Lives, to 
e Uſe of C. fer his Life ; by this C. hath an Eſtate for his Life, if A. and B. live ſo 


's long. Dyer 186. 

Fl if a Tenant in Tail grants fotum fratum ſuum; by this the Grantee has an Eſtate 
10 for the Life of the Grantor, and no longer. 

nd And if a Leſſee for Life grants all his Eſtate, hereby his Eſtate for Life doth paſs, 


for this is as much as he can lawfully grant. Hep. Touch. 10g. 

lf a Man has a Son and a Daughter, and dies, and Lands be granted to the 
Darghter and the Heirs Females of the Body of the Father ; by this ſhe has only an 
Eſtate for Life. Co. Lit. 24. 

It one grants Land to another, To have and to hold to her whilf ſhe ſpall live Sole, 
er during ber Widowhood, or fo long as ſhe ſhall behave berſelf well, or ſo long as ſhe 
ſoall dwell in ſuch a Houſe, or ſo long as ſhe ſhall pay 101. yearly, or ſo long as the 
Urerture between ber and ber Husband ſpall continue ; or one grants Lands to a Man, 

0 have and to hold unto him until be ſhall be promoted to a Benefice, or the like ; in 
all theſe Caſes if Livery of Seiſin be made according to the Deed, or if the Grant be 
a tuch a Thing whereof no Livery is requiſite, the Grantee has an Eſtate for his 

ife, and no more, and that determinable alſo. Co. Lit. 42, 234, 235. 

one grants Lands to F.S. To have and to hold to him for Life, and doth not 


lay for whoſe Life; this regularly ſhall be taken for the Life of J. S. the Leſſee, and 
Wt for the Life of the Leſlor. 
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But if the Leſſor himſelf has but an Eſtate for Life in the Lands granted, then 
the Leaſe ſhall be conſtrued to be and to enure during that Life only y which the 
Leſſor did hold, to prevent a Forfeiture. And if he that makes the Leaſe be Tenant 
in Tail of the Land, this ſhall be taken to be a Leaſe for the Life of the Leſſor 

And if a Tenant for Life of Land makes a Leaſe for Years of it, and then grants 
his Reverſion by the Name of a Reverſion to another, To have and to hold © jj 
and his Heirs; by this he hath only an Eſtate for the Life of the Grantor, and no 
more. 

Soc if Tenant in Tail of Land grants it to one for Years, and after grants his Re. 

verſion to another, To have and to hold to him and his Heirs ; this ſhall be conſtrue 
to be an Eſtate for the Life of the Tenant in Tail, and no longer; and the Attorn. 
ment of the Tenants in theſe Caſes will not alter the Caſes. 

And fo it is in Caſe of a Releaſe alſo; as if Tenant in Tail doth releaſe to pl 
(being Leſſce for Years of the Land) all bis Right to the Land, this ſhall be taken to 
enure but for the Life of the Tenant in Tail, and no longer; as if a Man retains : 
Scrvant, and ſays not how long, this ſhall be taken for a Year, Conſtructio Legis un 
facit injuriam. Co. Lit. 42, 183. Plow. 161. F. N. B. 168. 

And if a Man by his Deed grants a Rent of 10. iſſuing out of all his Land, 
x a at the uſual Feaſts; this is an Eſtate for the Life of the Grantee. Step, 

onch. 107. 

If one grants Land to J. S. and F. D. To have and to hold to them during ther 
Lives, omitting theſe Words, and the longeſt Liver of them; yet they ſhall hold i 
during the Life of the longeſt Liver of them. 

And if Lands be granted to A. To have and to hold to bim during the Lives «f B. 
C. and D. without any more Words; by this A. hath an Eſtate during all their Live; 
and during the Life of the longeſt Liver of them. 5 Co. 9. 11 C.. 3. 

And if Lands be granted to 4. To have and to hold to him during his Life, ail 
during the Lives of B. and C. by this he has a Leaſe for his own Life and the Lives of 
B. and C. and the longeſt Liver of them. Shep. Touch. 106. 

But if a Leaſe be made to F. S. of Land, To have and to hold to him during th 
Time that A. and B. ſhall be Fuſtices of Peace, or during the Time that A. or B. ſhall le 
of the Inner Temple, or the like; in theſe Caſes the Failure of one doth determine 
the Eſtate. 38 Elix. B. R. Ros and Adwick. 

And if a Leaſe be made to B. only, To have and to hold to him and C. for their 
Lives; by this B. hath an Eſtate for his own Life only, and no more, and C. hat 
nothing at all. 8 Eliz. B. R. Hobart and WWiſemore. 

When no Time is ſet down for the Beginning of an Eſtate, then it ſhall begin pte. 
ſently, otherwiſe it ſhall begin at the Time expreſſed, if that be not againſt Law, 

If a Leaſe for Years be made bearing Date the twenty-ſixth Day of May, To 
have and to hold for twenty-one Tears from the Date, or from the Day of the Date; i 
theſe Caſes the Leaſes thall begin on the twenty-ſeventh Day of May. 

But if the Words be, To have and to hold from henceforth, or from the making 
hereof ; in theſe Caſes the Leaſe ſhall begin on the Day in which it is delivered. 

And if it be to begin à die conſectiouis, then it ſhall begin the next Day after tht 
Delivery.” 

And if it be, To have and to hold for twenty-one Tears, without mentioning when 
it ſhall begin, it ſhall begin from the Delivery, if there be no former Leaſe in Being 
and if there be, then it ſhall begin from the Time of the Ending of that Leaſe. 

If the Deed has a Date which is void or impoſſible, as the 3oth of February t 
4oth of March, and the Term be limited to begin from the Date, then it ſhall beg" 
from the Delivery. ; 
Sc if a Man by his Deed recites a Leaſe which is not exiſting, or which is void, 
or miſrecite a Leaſe that is i eſſe in a Point material, and then ſay, To have and to 
hold from the End of the former Leaſe ; this Leaſe ſhall begin in Courſe of Time # 
the Time of the Delivery of the Deed. Co. Lit. 46. 5 Co. 1 2, 5. Dyer 286, 30) 

If one makes a Leaſe of Land to A. for twenty Years, and then grants it 95 
To have and to hold to bim from the End of the firſt Term, &c. in this Caſe this ſecond 
Leafe ſhall begin as ſoon as the firſt Leaſe by what Means ſoever ſhall end. | 
But if the Words of the ſecond Leaſe be, To have and to hold to bin fri" te 
End of the twenty Tears; in this Caſe the ſecond Leaſe ſhall not begin until the 

twenty Years be expired, 5 
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And if one makes a Leaſe of I hitegcre to A. for ten Years, and of Blackacre to 
3. for twenty Years, and then reciting both the Leaſes makes a Leaſe to C. to begin 
Her the former Leaſes ; this ſhall be taken reſpective, and ſhall begin for //biteacre 
iter the End of the * Yeafs, and for Blackacre after the End of the twenty Years. 

. Plow. 198. 
tb 4 one makes a Leaſe to two for ſixty Years, provided that if the Leſſees ſhall 
lie within the Term, that then preſently aſter the Deceaſe, or the laſt of them longeſt 
wing, the Leſſor ſhall re-enter ; and one of them dies, and after the Leſſor makes a 
Leate to another, Habendum, &c. Cum poſt ſive per moMem ſurſum redd' vel forisfacs 
ra of the firſt ſurviving Leſſees, acciderit vacare for forty Years; in this Caſe this 
ſecond Leaſe (hall begin after the Death of the Leſſee ſurviving, Re-entry of the 
Leſſor, or the Effluxion of Time of the firſt Leaſe, which of them ſhall firſt happen, 
and the Leſſee at his Election cannot make it to begin at any other Time. 6 Co. 36. 

If a Man makes a Leaſe for thirty Years, and four Years afterwards makes another 
Leaſe to another Man in theſe Words: Noveritis, Oc. me A. de B. prædictis 30 Annis 
fuitis dediſſe conceſſiſſe B. de C. Oc. Habendum a die confedionis præſentium termino 
predido finito ſque finem 31 Annorum z by this the ſecond Term ſhall begin at the 
End of the thirty Years. Dyer 261. 

And if one makes a Leaſe to A. for twenty Years, and after makes a Leaſe to B. 
o have and to hold to him ſrom the End of the firſt Term for twenty Tears, to be ac- 
counted from the Date of the laſt Deed ; in this Cale the ſecond Leaſe ſhall begin at the 
End of the firſt Leaſe, and theſe Words, 0 be accounted, ſhall be rejected. Paſ. 7 Fac. 
c B. Craddock's Caſe. 
lf one makes a Leaſe of Land to A. for ten Years, and after by Indenture grants 
© it to B. To have and to hold to him from Michaelmas next for ten Tears; and after- 
E wards the firſt Leſſee purchaſes the Reverſion, by which his Term is drowned ; in 

this Caſe the ſecond Leaſe ſhall begin preſently when Michaelmas is come. Dy. 112. 

If there be two Jointenants, and one of them grants the Land to F.S. To have 
and to hold zo him for twenty Tears, if the Leſſor and bis Companion ſo long lite ; by 
this the Leaſe ſhall continue no longer than they both live together, and when either 
of them is dead, the Leaſe is determined. Shep. Touch. 110. 

And if one grants his Land to J. S. To have and to hold to him, bis Executors, 

&c. for the Term of one bundred Tears, if A. B. and C. live ſo long, and leave out 
theſe Words, or either of them; in this Caſe if either of them dies the Leaſe is de- 
termined. Jbid. 5 Co. 9. 

But if the Words be, To have and to hold for one hundred Tears, if A. B. or C. 
omitting or eit her of them, ſhall live ſo long, contra. Il id. 

lf a Leaſe be made of Land to the Husband and Wife, To have and to hold 70 
them for twenty-one Tears, if the Husband and Wiſe, or any Child between them, ſhall 
ſo long live; this is a good Leaſe, and ſhall continue for all their Lives and for the 
— _ the longeſt Liver of them, altho' the firſt Words be in the Copulative. ep. 

ouch, 110, 

If one poſſeſſed of Land for a Term of Years grants the ſame to another, To have 
and to hold to him, bis Executors and Adminiſtrators, or to him and his Aſſigns, or to 
um without any more Words; or if a Man that is poſſeſſed of a Term grants his 
Leaſe to another, and does not ſay for what Time; in theſe Caſes the whole Term 
5 granted altho' no Livery of Seiſin be made. 

And in the firſt Caſe if Livery of Seiſin be made, then it ſeems there paſſes an 
Eſtate for the Life of the Grantee ; and therefore this is a Forfeiture of the Eſtate 
of the Leſſee for Years, whereof be in the Reverſion may take Advantage preſently. 
Leb. Touch. 110. 

And if a Leſſee for Years of Land grants a Rent out of the Land generally, with- 
out any Limitation, this ſhall be conſtrued to enure for a Grant of the Rent ſo long 
% the Eſtate of the Grantor continues. 

But if he grants a Rent by expreſs Words for the Life of the Grantee, by this the 

rantee ſhall have it for all the Term, if he lives ſo long. 1bid. 

If one grants Lands to J. S To have and to hold to nn for Life, reſerving the 
fr ſeven Tears a Roſe; and if he will hold the Land over, that he ſlall pay a Rent in 
— and no Livery of Seiſin is made; by this it ſeems to be a Leaſe for ſeven 
ears until the Condition be performed, and then it is a Leaſe for no longer Time; 
nd ſo perhaps it will be if Livery of Seiſin be made. Co. Lit. 218. 
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Limitations of If Lands be granted to Husband and Wife and to J. S. To have and to hold . 


different E. 
ſtates to dif- 
ferent Perſons. 


If one grants a Rent of 5 J. per Ann. unto J. S. To have and to hold to hin, & 
until be ſhall receive 201. in this Caſe he ſhall have a Leaſe for four Years of this 
Rent. Co. Lit. 42. Plow. 293. 

If one makes a Leaſe for Life, and ſays, That if the Leſſee within one Tear Pays mt 
208. that be ſhall have but a Term for two Tears; by this if he does not Pay the 
Money, he hath only a Leaſe for two Years altho* Livery of Seiſin be made upon it, 
Co. Lit. 218. 

If one makes a Leaſe to 7. S. To have and to hold to him, his Executors, &c. fh 
ten Tears, if J. D. ſhould live ſo long, and J. D. is dead at the Time when the Lea 
is made; in this Caſe F. S. hath an abſolute Leaſe for ten Years. 9 Co. 60, 63. 

If one grants Lands to J. S. To have and to hold to him, his Executors, &c. fu 
three Tears, and ſo from three Tears to three Tears during the Life of J. S. or from thy 
Tears to three Tears during the Life of the Leſſee ; by this F. S. has a Leaſe for fx 
Years, and no more. | f 

And if one grants Lands to J. & To hold for three Tears, and after the End of ti 
three Tears, for three other Tears during the Life of the Leſſor ; by this F. S. has a Leal: 
for nine Years, and no more. 

And yet if in theſe and ſuch like Caſes where a Leaſe is made from ſo many Tem: 
to ſo many for the Life of any Perſon, and Livery of Seiſin is made upon this Deed 
ſecundum formam Chartz, this perhaps may be an Eſtate for Life. Plow. 213. C 
Lit. 45. Dyer 24. 

If Lands be granted, To have and to hold from our Lady-day, pro termino uni 
anni, & ſic de uno anno in unum annum quamdin ambabus partibus placuerit ; by this the 
Grantee hath a Leaſe for three Years only in certain, and afterwards a Leaſe at Wil. 

And if Lands be granted, To have and to hold from the Nativity of Chriſt next, in 
termino Unins anni, & fi in fine did“ unius anni ambe partes placerent, quod eaten 
preſens demiſſio foret renovata, tunc habend' præmiſſa to the Leſſee, E5c. ab & poſt didin 
feſtum Nativitatis Domini uſque terminum trium annorum extunc prox* ſequen” ; by tli 
the Grantee has a Leaſe in certain but for one Year only, and if the Parties agree 
again, a Leaſe for three Years. 14 H. 8. 10. 6 Co. 35. 10 Co. 106. 

If one makes a Leaſe to J. S. To have and to hold to him for Tears, and ſay nit 
how many Years; by this the Leſſee hath a Leaſe for two Years, and no mote 
6 G. 34. 21 H. 9. 38. 

If one grants his Land to J. S. To have and to hold to bim until J. D. ſhall cone i 
twenty-one Tears of Age; in this Caſe if J. D. dies before that Time the Leaſe i 
ended. 3 Co. 19. 

If a Man poſſeſſed of a Term of Years of Land grants the Land to another nd 
his Heirs; this by Conſtruction will amount to a good Grant of his Intereſt, 1G 
44. 7 H. 4. 42. 

If Lands be granted to F. S. To have and to hold, Oc. until be ſhall receive 29 
ont of the Profits of it; in this Caſe if Livery or Seiſin be made, the Grantee hath an 
Eſtate determinable upon the Levying of the Money, and if no Livery be made, it 
hath no Eſtate at all but at Will. Co. Lit. 42. Plow. 273. 


them and to their Heirs of the Husband and J. S. by this the Wife has only an Fitare 
for Lifg in a Moiety with her Husband, and the Husband and F. S. have the Fee: 
ſimple in Joint-tenancy to them and their Heirs. Dyer 263. 

If Lands be granted to two Bro- hers, or two Siſters, or to a Brother or Siſter, ofs! 
Father and Son, or any others, To have and to hold to them and the Heirs of (Len 
Bodies begotten ; by this they have joint Eſtates for their Lives, ſo that the Survivdl 
of them will have the Whole for his Life, and ſeveral Inheritances, i. e. Eſtates "i 
general Tail by Moieties in common one with another. 2 

And if Lands be granted to two Men and their Wives and the Heirs of theit Baut. 
begotten ; in this Caſe they have joint Eſtates for Life, and afterwards the one Hut 
band and Wife ſhall have the one Moiety, and the other the other Moi!) - 
common. 5 

And if Lands be granted fo a Man and two Women, To have and to hold to fle 
and the Heirs of their Bodies; by this they have each of them an Eſtail-tail common 
with the other. Hep. Touch. 111, 112. br 

If Lands be granted to Husband and Wife, To have and to hold to them and fr 
Heirs of their Bodies iſſuing, or in ſuch like Manner; by this the Wife has an 1 
tail as well as the Husband. 30 

1 
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But if it be granted to them, To have and to hold to them and the Heirs of the 
Body of the Husband, or to the Husband and Wife, and the Heirs of the Husband which 
he ſhall have by his Wife, or in ſuch like Manner; by this the Wife has only an 
Eſtate for Life, and the whole Eſtate-rail is in the Husband. 

So vice verſa, if Lands be granted to Husband and Wife and the Heirs of the Wife 
pon ber Body begotten by the Husband ; by this he has an Eſtate for his Life only, and 
his Wife the whole Eſtate- tail. 

And if Lands be granted to the Husband, To have and to hold to him and the 
Heirs of bis Body on the Body of bis Wife begotten, or to have and to hold to him and 
the Heirs of his Body begotten on the Wife be ſhall firſt marry, or to have and to hold 
ts bim and his Wife be ſhall firſt marry, and the Heirs of their Bodies begotten ; in theſe 
| Caſes the Husbands have the whole Eſtate, and the Wives nothing at all. 
hut it ſeems to be otherwiſe when the Eſtate is limited by way of Uſe to a Man 
© ind bis Wife that be ſhall afterwards marry ; for by this it ſeems the Wife ſhall 
E take alſo. 

1 Lands be granted to A. a married Man, and to S. a married NMoman, and to the 
Heirs of their Bodies engendred; by this they have each of them an Eſtate-tail pre- 
© ſently executed, and whilſt the Wife of the Husband and the Husband of the Wife 
live, they ſhall hold for their Lives; and if they happen to die, and theſe to inter- 
matry and bave Iſſues, their Iſſues ſhall have it according to the Intail. Shep. 

Touch. 112. 

* If Lands be granted to A. and B. To have and to hold zo A. for Life, the Re- 
© mainder to B. in Fee; by this A. ſhall have the Whole for his Life, and B. the Fee- 
ſimple afterwards. Dyer 56, 126. 


* 
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E) Mere the Habendum is repugnant and void; and where not, but ſhall 
control, divide or expound the Premiſſes. 


A touching this Matter theſe Differences are to be taken between Things that 
Aare granted, and between the Eſtates. 
| When the Things that are granted are ſuch as lie in Grant and take Effect by the 
Delivery of the Deed only without any Ceremony, or take Effect by the ſame 
Ceremony, and when not, but another Ceremony is required to the Perfection of 
he Grant and Eſtate. 
And when there is an expreſs Eftate made by the Deed in the Premiſſes thereof, 
nd when but an implied Eſtate only; as for Example, 
If one grants Land, Rent, Common, or any ſuch like Thing, to one and his Heirs, 
dy the Premiſſes of the Deed, Habendum to him for Life, or Habendum to him and 
his Aſſigns, without more Words; in this Caſe the Habendum is repugnant and 
vid, and by this the Grantee ſhall have an Eſtate in Fee-ſimple if Livery of Seiſin 
and Attornment, as the Caſe requires, be duly made, for otherwiſe no Eſtate at 
|| but at Will will paſs. 
do if a Man grants a Rent, or ſuch like Thing that lies in Grant, to one and his 
eit, To have and to hold to him for Years; this is a void Habendum, and the 
rantee ſhall have the Fee-ſimple. 
But if a Man grants Land to another and his Heirs, To have and to hold to him 
Ir a certain Number of Years; in this Caſe whether he makes Livery of Seiſin or not, 
: 18 a good Habendum; and by this the Grantee ſhall have an Eſtate for ſo many 
pears, and no more. | 
do if one grants Land, Rent, Common, or ſuch like Thing, to one in the Premiſſes 
e Deed, without Limitation of Eſtate, (which in Judgment of Law is an implied 
late for Life), To have and to hold to him for a certain Number of Years, or at 
ll; this Habendum is good, and ſhall ſtand with the Premiſſes, and qualify it as 
e Habendum is. Shep. Touch. 112, 113. 
And if one grants Land by the Premiſſes of a Deed to one and his Heirs of his 
bah, To have and to hold to him and his Heirs; this Habendum ſhall ſtand, and 
i (hall be taken to be an Eſtate-tail and a Fee-ſimple expectant. Co. Lit. 21. a. 
do Vice verſa, if Land be granted to one and his Heirs, To have and to hold to 
mand his Heirs of his Body ; this ſhall be conſtrued an Eſtate-tail and a Fee-fimple 
Pant, and ſo both ſhall ſtand together. Co. Lit. 21. a. 
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If Lands be given to B. and his Heirs, To have and to hold to B. and his Heir, 
and if he dies without Heirs of his Body, it ſhall revert to the Donor; it ſeems thi 
is a Fee-tail only, and no Fee-ſimple expectant. Voluntas donatoris in charta don ſu 
manifeſte ae obſervanda eſt. Co. Lit. 21. a. | 

If a Leaſe for Years be made of Land, and then the Leſſor by the Premiſſes of th, 
Deed grants the Land to another, To have and to hold the Reverſion of the Land u 
him, Sc. for Life; this Habendum ſhall ſtand, 

So if by the Premiſſes of the Deed the Reverſion be granted, To have and to hold 
the Land itſelf; this is good, and both ſhall ſtand together ; but nothing is granted 
either Caſe but the Reverſion. 10 Co. 10), 108. | 

If the next Advowſon of a Church be granted to three, To have and to hold t; 
them and either of them jointly and ſeverally; this is joint, and the Habendun i; 
void. Dyer 304. 5 Co. 19. 

And yet if one grants Land to two by the Premiſſes of the Deed, To have and v 
hold to one of them for Life, the Remainder to the other for Life; this is not te. 
pugnant, but ſhall ſtand together and make the Eſtates ſeveral and in Remainder ore 
after another. 2 Co. 55. 

So if a Leaſe be made to two, To have and to hold the one Moiety to one and the | 
other Moiety to the other; by this they have ſeveral Eſtates. Expreſſum facit ſens . 
ceſſare tacitum. Co. Lit. 183. Dyer 106. 

If a Man has a Leaſe for Years of Land, and he reciting this by the Premiſſes af 
the Deed, grants all his Eſtate in the Land, To have and to hold the Land, or the 
Term after his Death, or for Part of the Time only; in this Caſe the Habendun i 
void, and the whole Eſtate paſſes immediately by the Premiſſes. Dyer 272. Ply 


20. | 

If a Tenant for Life ſurrenders a Moiety of his Land, and the Leſſor grants it al 
to a Stranger, To have and to hold the one Moiety for Life, and the other Moizy 
for forty Years after the Death of the Tenant for Life; this Habendum hall ſtand 
and enure according to the Grant. Dyer 256. 


If a Man ſeiſed of Land in Fee makes a Leaſe for Life of it to one, and aft 1 
rants the Reverſion of it to another, To have and to hold the Reverſion and the rec 
— aforeſaid, cum poſt mortem, forisfact, Ec. vacare acciderit; in this Cat f 
the Habendum and Premiſſes may ſtand together. Paſ. 7 Fac. C B. Shep. Touch. 114 1 
Parol Agreements and Conveyances have the ſame Conſtruction for the moſt put Con 
made upon them, as are made upon Deeds in Writing, | 
And therefore if a Man by Word of Mouth, without any Writing, grants all lis Ge 
Lands in the Dale to J. S. To have and to hold to him for Life, but doth not {iy Fry 
for whoſe Life; this ſhall have the ſame Conſtruction as ſuch a Grant made in = 
Writing has. Shep. Touch. 114. in ( 
As the Office of the Habendum is to limit the Eſtate, ſo the general Implication d doc 
the Eſtate which paſſes by Conſtruction of Law, by the Premiſſes, is always cot. othe 
trolled and qualified by the Habendum. 2 Co. 55. a. b. Cro. Eliz, 254. Hob. 17 N 
2 Roll. Abr. 66. Lit. 
And altho' the Habendum is void, and ſo in Effect no Habendum, yet no Eſtate 0 
Freehold ſhall paſs by Implication of Law againſt the expreſs Limitation of the Part] 1 
2 Co. 55. a. ba Hob. 171. Feo 
If in the Premiſſes of a Feoffment to B. A. gives to him and his Heirs, Hen A 
to the Feoffee and his Heirs for twenty Years, or Life; this Habendum is void, 1d Lor 
the Deed ſhall take Effect by the Premiſſes. 2 Co. 24. 4. B 
An Habendum contrary to the Premiſſes is repugnant and void; as if a Man in the Whi 


Premiſſes gives Land to one and his Heirs, Habendum for Life, the Habeudum 1s vod 
2 Co. 23. 5. | 

When no Eſtate is expreſſed in the Premiſſes, but only an implied Eſtate for Life 
and by the Habendum an expreſs Eſtate is limited, this controls the implied Eſtate 0 
Life; and if this is void and repugnant, all is void ; but if there be an expreſs La, 
tation in the Premiſſes, and the Habendum is repugnant, the Habendum is void, 40 
the Premiſſes is good. Cro. Blix. 254, 255. pl. 27. 2 Co. 55. a. 9 Co. 4). ; 

But had it been where a Ceremony is requiſite to the Perfection of the Eſtate i! 
mited in the Premiſſes, and nothing is requiſite to the Eſtate limited by the Halen 
but only the Delivery of the Deed ; in ſuch Caſe tho? the Habendum be of Teſs Eſtat 
than is mentioned in the Premiſſes, the Habendum ſhall ſtand. 2 Rep. 24. 4. 


x Where 
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Where a Prebendary demiſes to 7. S. and his Heirs, Habendum to him and his 
Heirs for three Lives; this is an Explanation of the Premiſſes, that the Leſſee and his 
Heirs ſhall have ſuch an Eſtate as is mentioned in the Premiſſes, which is but for three 
Lives, as in the Habendum. Jones 4. 2 Keb. 865. | 

If one Thing be granted in the Premiſſes, Habendum una cum another, which is no 
Part of nor belonging to it ; that mentioned in the Habendnm will not paſs. Hob. 161, 
© 774 Moor, Caſe 1236. 185 
And if the Habendum is not purſuant to the Premiſſes, it is void; as a Grant of a 
Vanor, Habendum a Rent, Parcel of the Manor. Plow. 151. b. 152. 4. 
| Where a Man grants a Rent or Common, Sc. by the Premiſſes, to the Grantee 
azad his Heirs, Habendum to the Grantee for Life or Years, the Habendum is repug- 


TH TI. IV. 
Of the Tenendum. 


Y (A) Tenendum, Hat. 


E THE Tenendum is a Clauſe in a Deed wherein the Tenure of the Land is created 
and limited. Vide (C) poſe. 

A Tenure is created, either by Act of the Party or Act of Law. 

And Services are either of Profit and no Fidelity, or of Fidelity and no Profit. 
Some of them are alſo for the private Profit of the Lord. 

And ſome of them were for the publick Defence of the Realm. 

A Tenure may be reſerved upon a Gift in Tail, or Feoffment of corporate Things, 
into which an Entry may be made. | 

But upon incorporate 'Things, as Courts, Rents, Ways, Piſcaries, and the like, 
no Tenure may be reſerved; nor may it be of Things of no Profit to the Donor, 
© Feoffor or Commonwealth; nor may it be done to a Stranger. 

Nor may the Tenant hold by two Tenures. 

There is no Land that is not held by ſome Service Spiritual or Temporal, Shep. 
Common A. 391. 

But now by Kat. 12 Car. 2. c. 24. All Tenures are turned into free and common 
Socage, and all Tenures by Knight-ſervice in Capite, and Socage in Capite, and the 
Fruits and Conſequences thereof are taken away. 

And all Tenures to be created by the King ſhall be in free Socage only, and not 
in Capite, ſaving Rents, Heriots and Suits of Court, and Services incident to common 
Socage, Oc. and ſaving Tenures in Frankalmoigne, by Copy and Grand Serjeanty, 
other than incident to Knight-ſervice. | 
* Man can hold one and the ſame Land immediately of two ſeveral Lords, Co. 

it. 152. 

One Man cannot of the ſame be Lord and Tenant. id. | 

If a Tenant in Fee conveys the Land to another, he ſhall hold the Land as the 
Feoffor held it from the Lord. 

And if he makes a Feoffment of Part of his Land, he muſt hold that Part of the 
Lord as the other held, if it be to be divided. | 

But if they be not to be divided, as a Horſe, and the like, the Lord ſhall have the 
Whole, as a Horſe of every Tenant. Shep. Com. AC 392. 

Where the Law makes a Tenure and Reſervation, there the Heirs of the Feoffor, 
Donor or Leſſor, ſhall have the Services as well as the Feoffor, Donor or Leſſor 


himſelf, unleſs by the expreſs Words of the Feoffor, Cc. in the Deed it be otherwiſe 
limited. Perk. F. 697. 


(B) The Office of the Tenendum. 


Tx Office of a Tenendum in a Deed, is to limit and appoint the Tenure of the 
A * by which it is held, and how, and of whom it is to be held. 

a ore the Statute called Qnia emptores terrarum, (18 E. 1.) the Tenendum was 
N 47 from the Feoffor and his Heirs, and not of the chief Lord of the Fee, whereby 
cas loſt their Eſcheats, Forfeitures, c. 1 
: | ue 


1 — = - 


Reddendum. ban! 


— 


But ſince the ſaid Statute the Tenendum, where the Fee- ſimple paſſes, muſt be gf 
the chief Lord of the Fee, by the Cuſtoms and Services, and the Feoffor held. 

Yet this Statute does not extend to a Gift in Tail; for the Donee ſhall hold q 
the Donor. Co. Lit. 6. a. 2 Inſt. 66, 67, 500, 501, 502, 505. 


(C) pere the Tenendum is placed, and by what Words it is expreſſ.d. 


HE Tenendum moſt commonly and properly ſucceeds the Habendum, and yy 
uſually in theſe Words, Tenendum per ſervitium, Ec. 

But ſince the Statute of Quia emptores terrarum, when the Fee- ſimple doth paſs the 
Tenure is always of the chief Lord, and is thus ſet forth, Tenendum de capitalijy 
dominis, Sc. But this Clauſe at this Day is for the moſt part left out of Deed, 
and altogether omitted. Shep. Com. A 391. 

The Tenendum ſeems now to be incorporated with the Habendum, for we ſay, Ty 
have and to hold, in which Clauſe the Eſtate is limited, Sc. Vide the laſt Sectin 


SECT. V. 
Of the Reddendum and Clauſes of Diſtreſs, Nomine poenz, and Re- eim, 


(A) Reddendum, 22hat, and how it differs from an Exception. 


HE Reddendum is a Clauſe in a Deed whereby the Feoffor, Donor, Leſſy, 
| Grantor, Ec. reſerves ſome new Thing to himſelf out of that which he granted 
before ; as Rent, Suit, Service, E9c. 

The Reddendum differs from an Exception, which is ever of Part of the Thing 
granted, and of a Thing in eſſe at the Time; but this is of a Thing newly created at 
reſerved out of a Thing demiſed that was not in eſſe before, ſo that this always te 
ſerves that which was not before, or abridges the 'Tenure of that which was before. 


(WV 
(B) Where the Reddendum is neceſſary or not. 


N Eſtate in Fee, for Life or Years, may be good without any Reſervation of 

Rent, except it be in Caſe of Leaſes made by Tenants in Tail of their intailed 

Land, Husbands of their Wives Land, and Churchmen of their Church Land. He. 
Prec. 98, 99. 


(O) Of what the Reddendum muſt be. 


& 5 HE Reddendum or Reſervation muſt be of another Thing than what is granted 
of, a Rent or Profit iſſuing out of the Thing granted, and not any Part of tit 
Thing itſelf granted; nor can it be out of any other Thing than the Thing granted, 
or ſome Part thereof at leaſt. Shep. Prec. 99. 

Antiently the Reſervations were for the moſt part in Victuals, as Corn, Fleſh, E. 
but about the Reign of H 1, the Reſervation of Victuals was changed into Mone) 
Wood, B. 2. c. 3. 

If a Man grants Land, yielding and paying Money, or ſome ſuch Thing yeath, 
this is a good Reſervation ; but if the Grantee covenants to pay ſuch a Sum 0 
Money, or to do ſuch a 'Thing yearly, this is no good Reſervation, but a Covenant 
to pay a Sum of Money in Groſs, and not as a Rent. Plow. 132. 

If two Tenants in Common make a Leaſe of their Land, rendring 205. Nett, 
this ſhall be but one 20 s. and not two 205. 

So if the Leaſe be, rendring a Horſe or a Hawk; by this they ſhall have but on: 
Horſe and one Hawk, and not two Horſes or two Hawks, as it ſhall be in Cales 
where they do on in the Grant of ſuch Things out of their Land. Plow. 2 
289. 10 Co. 106. 

If one makes a Gift in Tail of two Acres of Land, the one at the Common 7 
and the other in Borough Engliſh, rendring an Ox to him and his Heirs; * 

1 
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Donee having two Sons dies, and the Eldeſt Son inherits the one Acre, and the 

Youngeſt Son inherits = other ; in this Caſe the Donor and his Heirs ſhall have but 
Sc. 10 Co. 106. 

172 grants Land yielding for Rent Money, Corn, a Horſe, Spurs, a Roſe, or any 

| ſach Thing; this is a good Reſervation, but if the Reſervation be of the Graſs, or 

of the Veſture of the Land, or of a Common, or other Profit to be taken our of the 

Land, theſe Reſervations are void. Co. Lit. 142. 

If one grants a Manor, Meſſuage, Land, Meadow or Paſture, or the Veſture, or 
Herbage of Land, Meadow or Paſture, rendring a Rent, this is a good Reſervation, 

But if one grants Tithes, Rents, Commons, Advowſons, Offices, a Corody, 
Mulcture of a Mill, a Fair, Market, Privilege or Liberty, reſerving a Rent, this 
Reſervation is void. | 

And yet ſuch a Reſervation in the Caſe of the King alſo is good. 

And in Caſe of a Subject alſo, if a Leaſe be made by Deed in Writing of any 
ſoch Thing for a Term of Years, reſerving a Rent, this may be good by way of 
Contract to produce an Action of Debt, tho' not as a Rent to be diſtrain'd for. Co. 
Ii. 47. 5 Co. 3. Perk. J. 626. 

N 
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(D) Out of what a Reddendum muſt be. 


HE Reddendum or Reſervation muſt be out of Lands, Houſes, or ſome ſuch 
corporeal Thing, and cannot be made upon Fairs, Tithes, or any ſuch incor- 
poreal Thing, nor can one Rent be reſerved out of another. Shep. Prec. 99. 

* A Rent cannot be reſerved by a common Perſon out of any incorporeal Inheri- 
© tance: But if a Leaſe be made by Deed reſerving a Rent, it may be good by way of 
Contract to have an Action of Debt for it, as a Sum in Groſs, tho' not as Rent: 
& But ſuch Rent ſhall not paſs with the Grant of the Reverſion, for that it is not in- 


© cident to it. Co. Lit. 47. 4. 142. 4. Cro. Fac. 112, pl. 10. 7. Raym. 194. Hard. 88. 


— 
— — 


(E) To whom a Reddendum may be made. 


HE Reddendum muſt be made to him who makes the Deed ; and if there be 
two or more Grantors, then to them all, or to one of them at leaſt, for it 

cannot be made to one who is a Stranger to the Deed. Shep. Prec. 99. : 

lf a Leaſe be made for Years, rendring a Rent to the Leſſor or his Heirs in the 

| DisjunRive, or rendring a Rent to the Leſſor, without ſaying, and his Heirs, &c. or 

| rendring a Rent during the ſaid Term, and does not ſay to whom; or rendring 101. 
to the Leſſor and 5 J. to his Heirs, all theſe Reſervations are good. 

But if a Leaſe be made, rendring Rent to the Heirs of the Leſſor ; this Reſerva- 
| my void, becauſe the Rent is not reſerved to himſelf firſt. 5 G. 111. 8 Co. 71. 
| UW. Lit. 214. 

And if the Reverſion be, rendring ſo much Rent during the ſaid Term, and doth 
not ſay to whom; in this Caſe it ſhall be conſtrued to be to him that hath the Rever- 
lion, and accordingly it ſhall be paid, and ſhall continue during the Term. 

But if A. be fee of Land in Fee, and makes a Leaſe for Vears of it, rendring 
Rent to 4. [without ſaying to his Heirs, Sc.] during the ſaid Term, this Rent ſhall 
continue only during the Life of A. and no longer. 

And yet if A. be poſſeſſed of a Term only, and makes an Under-Leaſe or Aſſign- 
ment with ſuch a Reſervation, Quære. Shep. Touch. 115. | 

If two Jointenants by Deed Poll, or by Word, make a Leaſe for Life, reſerving 
a Rent to one of them, this ſhall go to them both. 

So if one of them be Tenant for Life, and the other in Fee, and they join in a 

ſe for Life or Gift in Tail, reſerving a Rent, the Rent ſhall enure to them both. 

But if Tenant for Life and he in Reverſion join in a Leaſe for Life or Gift in 
Tail by Deed, reſerving a Rent, the Rent ſhall enure to the Tenant for Life only 
during his Life, and after to him in Reverſion. Co. Lit. 214. 5 
Ts be poſſeſſed of a Term of Years of Land, and grant it by Deed to F. S. for 

ls Life, and after his Death to J. D. in this Caſe the whole Term is granted to F. &. 


_ his Executors, Adminiſtrators and Aſſigns ſhall have it, and not F. D. Bur if a 
erm be ſo deviſed by Will, contra. 
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And if one gives or grants to another his Horſe, or his Books, for Life, and tha 
after his Death they ſhall remain to another, the Remainder is void, and the firſt 
ſhall have it for ever; for the Gift or Grant of ſuch a Thing for an Hour, is a Gi 
of it for ever. 8 Co. 95. 10 Co. 47. Bro, Done 57. Fitz. Done 2. 


(F) How and by what Deed a Reddendum muſt be mage. 


A Reſervation may be by Fine as well as by Deed; or it may be in Caſe where 
the Leſſor has a Reverſion of the Land, or upon a Petition to make an Eq, 
lity without any Deed at all. 

But if it be upon an Exchange to make an Equality, it is not good except it be by 
Deed. Co. Lit. 225. 8 H. J. 9. Bro. Fine 36. Reſervation 4. 

If two y- join in the Grant of their Land by Deed indented, and th; 
Rent is reſerved to one of them, this is a good Reſervation, and ſhall go to him alone 

But if the Leaſe be made by Word or by Deed Poll, the Rent ſhall go to then 
both. Co. Lit. 214, 143. Dyer 222. | 

And if a Man poſſeſſed of a Term join bis Wife with him, and they both aftgn 
over their Term by Indenture, rendring a Rent to them two and the Survivor of 
them, and ſhe does not ſeal the Decd ; in this Caſe the Reſervation as to the Wk 
is void, 

And if the Reſervation be of the Rent to a Stranger that is no Party to the Deed, 
and to him only, this Reſervation is void. 

And therefore if the Father and his Son and Heir Apparent by Indenture leaſe hi 
Land for Years, to begin after the Father's Death, rendring Rent to the Son, it i 
void. Mic. 8 Car. Bland's Caſe. Hob. 274. 3 Co. Oats and Firth. 

A Rent may be reſerved upon an Indenture of Bargain and Sale inrolled, accord- 
ing to the Statute of Lands in Fee ; for tho' an Uſe had only paſſed at the Comma 
Law, yet now by the Statute of Uſes, the Uſe and Poſſeſſion paſs together, Co. Li, 
144. Cro. Eliz. 595. pl. 39. 2 Roll. 448. | 


(G) IWhere the Reddendum 7s placed in the Deed, and by what IWords it i 
expreſſed. 


HE Reddendum moſt commonly and properly ſucceeds the Tenendum, or Lini- 
tation of Eſtates ; but it is as good in Law if it be placed in any other Fan d 
the Deed. 

A Reddendum muſt be by apt Words, in this or the like Form: 

Pielding and paying *berefore yearly (if it be a Fee-ſfimple, ſay) for ever len 
after, (if an Eſtate-tail, ſay) during the ſaid Eftate hereby granted and made, 1 tit 
{aid C. D. (if he has the Fee-ſimple) and his Heirs and Aſſigns, Cor if he has but 
Leaſe for Years) his Executors, Adminiſtrators and Aſſigns, the yearly Rent of — 
of lawful Britiſh Money, at and upon the —— Day of and the —— Day of —) 


even and equal Portions. For more Examples, ſee the Second Part. [ 

The Reddendum may be made by other Words, as reſerving, reudring, paying, d Let 
others of the like Signification ; but the Words of the above Example are moſt com- the 
monly uſed. Tar, 

By apt Words, an apt Rent out of Manors and ſuch like memorable Things, d ace; 
divers Rents may be reſerved upon one Grant ; as if one grants the Manors of 4 b, fore 
and C. rendring for A. 20s. B. 205. and C. 20 5. theſe are good Rents, and ſeveral. I 


So if one grants the Manors of A. B. and C. rendring 3 J. viz. for A. 205. for B 
205. and for C. 20s. this is a good Reſervation, but in this Caſe the Rent is intire: 
Alſo one may reſerve one Rent one Year and another Rent another Year, 28 104 
one Year, and 20s. another Year; or one may reſerve a Rent to be paid ever) 
ſecond or third Year, and no Rent the other Years; or one may reſerve one Kind 0 
Rent one Year and another Kind of Rent another Year, and theſe Reſervations are 
good. Dyer 308. 5 Co. 55. Co. Lit. 47, 164, 213. _ 5 
If the Reſervation be thus: Yielding and paying 20 5. during the ſaid Term, 
omitting the Word [yearly], this ſhall be taken to be not once only but year! 
during.the Term, and accordingly it muſt be paid. 10 
And if a Leaſe be made for Years, rendring in every Middle of the Year gr 
medio anni 201. this thall be paid during the Term. 27 H. 8. 19. 0 Hi 
Ws | 


— 


(H) How the Reſeroat ion ſhall be conſtrued. 


HIS is always taken moſt in Advantage of the Feoffee, Grantee, Leſſee, Ec, 
T and againſt the Feoffor, Grantor, Leſſor, Sc. and yer ſo as the Rent be paid 
during the Time. f 5 Bo HQ Vaal \ | 

If the Reſervation: be only to:the Feoffor, Grantor, G. and the Deed do not ſay 
alſo, to-bjs Heirs, Executors, &c. this Reſervation ſhall continue only for the Life- 
time of the Grantor, and ſhall determine with his Death. 

And ſo alſo it is where the Reſervation is to the Feoffor or his Heirs in the Diſ- 
junctive; for in this Caſe the Rent ſhall continue only during the Life of the Grantor, 
And yet if one makes a Leaſe for Years, rendring yearly during the ſaid Term to 
the Leſſor, or his Heirs or Executors; this is a good Reſervation during all the Term, 
by Reaſon of. theſe Words, during the Term, en 
So if the Feoffor or Leſſor be ſeiſed in Fee, and makes a Feoffment in Fee, or 
BE 7 caſe for Life or Years, rendring Rent to the Feoffor or Leſſor, or his Executors or 
Aſſfigns; in this Caſe the Rent ſhall continue only for the Life of the Leſſor. 

But if the Reſervation be to the Feoffor or Leſſor, or his Heirs and Aſſigns, in the 
Copulative or in the Disjunctive, to him or his Heirs, or to him and his Succeſſors 
( it be the Leaſe of a Corporation) during the Term, then all the Aſſignees of the 
| Reverſion ſhall enjoy it. | | | 
And if the Reſervation be thus, Delding and paying ſo much Rent, (without any 
more Words) this ſhall be taken for all the Time of the Eſtate, and ſhall go to him 
in Reverſion accordingly. Shep.. Touch. 114, 115. 
= lf one by Deed indented grants Lands to A. To have and to hold to him for Life, 
che Remainder to B. and the Heirs of his Body, and for Default of ſuch Iſſue, to 
remain to D. in Tail, or for Life, yielding therefore yearly, Oc in this Caſe the 
© Reſervation ſhall extend to all the Eſtates. 10 Cy. 107. | 
= If a Leaſe be made the tenth Day of Auguſt, rendring Rent at our Lady-day and 
© Michaelmas ; in this Caſe altho* our Lady-day be firſt named, yet the firſt Payment 
W ſhal! be at Michaelmas next after the making of the Deed. 
= If the Reſervation be at Michaclmas, or within twenty Days after; in this Caſe 
the twentieth Day ſhall be taken excluſive. 
= Bur if the Rent be to be paid at Michaelmas, or by the Space of twenty Days 
© after; in this Caſe the twentieth Day ſhall be taken incluſive. 
If a Leaſe be made in December from the Nativity of Chriſt next for one Year, 
| vith this Addition, Br fi in fine dicti anni ambe partes agrearent quod eadem dimiſſio 
ret reuovata, tune habend & tenend* premiſſa difto J. S. (the Leſſee) ab & poſt dictum 
fejtum tune proxim* ſequent” uſque finem trium aunorum, Reddendo inde annuatim durante 
dido termino dia W. 8. Ec. in this Caſe the Reſervation ſhall relate to both the 
Terms, and the Rent ſhall be paid the firſt Year, altho' they do not agree to renew 
the Leaſe. Shep. Touch. 115. | 

if one makes a Leaſe of Land for Years, if the Leſſee live ſo long, and after the 
Leſſor by his Deed indented doth grant the Land to another, To have and to hold 
the Reverſion to the Grantee for his Life, cum poſt mortem, &E9c. aut aliter accidere 
ratare, Reddend' inde annuatim to the Grantor and his Heirs, cum reverſio prœdicta 

"ederit, 9's. 4 d. per Ann. in this Caſe this Reſervation of Rent ſhall not begin be- 
tore the Reverſion happen in Poſſeſſion. 10 Co. 107, 108. | 

If Reat be reſerved to be paid at two Terms, and it is not ſaid by equal Portions, 
jet it ſhall be ſo taken, and it muſt be ſo paid. 13 11. 4. Arcubry 240. 


(1) Clauſe of Diſtreſs aud No nine pœnæ. 


| Someumes a Clauſe of Diſtreſs is added in this Manner: And #t is agreed between 
the ſaid Parties to _— Preſents, That if it happen the ſaid yearly Rent of 

Or any Part thereof, ſhall be behind and unpaid by the Space of twenty-one Days next 
ater etther of the faid Feaſts or Days of Payment, in which it ought to be paid as afore- 
ſad, being lawfully demanded ; that then and from thencefirth it ſhall aud may be lawful 
0 and for the ſaid A. B. bis Heirs and Aſſigns, into the ſaid demiſed Premiſſes, and 


"vey Part thereof, to enter, and there to diſtrain for the ſajd Rent fo being behind and 
| unpaid. 
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Expreſs, 


Implied, 


unpaid. (And ſometimes is added a Penalty for every Day the Rent is in Arrey 
in this Manner:) As alſo for twelve Pence of lawful, &c. to be forfeited Nomine 
pœnæ for every Day wherein the ſaid Rent ſo in Arrear ſhall be bebind and unpaid after 
the ſaid twenty-one Days ended, and the Diſtreſs and Diſtreſſes ſo then and there tat 
and found, to lead, drive and carry away, and the ſame to impound, detain and ker, 
until the ſaid yearly Rent of —— and the Arrears thereof, (and Sums to be forſery 
Nomine pœnæ) ſhall be fully paid and ſatisfied. 

This Clauſe ſometimes may be, that the Grantor may diſtrain and ſell the Good 
to pay the Rent, and the like ; of which ſee a Variety of Forms in the Second Part, 


(K) Clauſe of Entry on Non-payment, &c. ö 

ND ſometimes there is a Clauſe of Entry on Non-payment of Rent, n 

this or the like Form: And F it ſhall happen the ſaid C. D. his Heirs and g. 
ſigns, ſhall at any Time bereafter make Default of Payment of the ſaid yearly Rent (= WW 
on either of the ſaid Days whereon the ſame ought to be paid as aforeſaid, the [ant CO 
baving been duly demanded, or the ſaid C. D. bis Executors, &c. ſhall break any Cru. WS : 
nant or Grant contained in theſe Preſents, which on the Part and Behalf of the ſaid C.) P 

is to be performed, paid and kept, that then and ſo often it ſhall and may be lawful to mi 
for the ſaid A. B. bis Heirs and Aſſigns, to enter into all and ſingular the ſaid Mani, d 


Meſſuages and Premiſſes, and the ſame to occupy and enjoy, detain and keep, until the ſui 

C. D. his Executors, &c. the ſaid yearly Rents, with the Arrearages thereof, and ev | 
Part thereof, ſhall and will well and truly pay and content to the ſaid A. B. bis Heir: il 
Mans; and alſo until the ſaid C. D. bis Heirs, &c. ſhall have made a reaſonable Recon- 7 
pence and Amends to the ſaid A. B. bis Heirs and Aſſigns, of and for the Breach ef ay no 
Covenant or Covenants ſo broken, and for any Damage by bim or them ſuſtained by reis 


of the ſame. See more Forms ſuitable to different Purpoſes in the Second Part. col 
; 15 

SE er. VI. | . 

Of the Condition. 4 Z 

(A) Condition what, and how it differs from a Limitation. : 2 
Condition is a Reſtraint to an AF or Thing, rendring it uncertain, * 


A Condition in a Deed or Will is a Clauſe reſtraining, ſtaying or ſuſpending Why | 
ſome Act or Thing, whereby it is rendered incertain. 1 
Some define it thus: It is Modus an Equality annexed by him that has the Eu, WW 4 
Intereſt or Right to the Land, Ec. whereby an Eſtate, Cc. may either be creat9 Wn 
defeated or enlarged upon an incertain Event. 


It differs from a Limitation, which is the Bounds or Compaſs of an Eſtate, or tit eff 
Time how long an Eſtate ſhall continue. x, 


oy 


© (B) Kinds of Conditions. 


THERE are divers Kinds of Conditions, ſome are in Deed or Expreſs, i.e ond 
the Condition is expreſſed by the Party in legal Term, and by exprels \\ och 
in Writing, or without Writing, annexed to the Eſtate; as if I enfeoff a Man of _ 
rendring Rent at a Day, on Condition that if it be not paid it ſhall be lawful fc 
me to re-enter. , 
And ſome are in Law or implied, i. e. when the Condition is tacit? created by! 
Law without any Words uſed by the Party. ; 
The Conditions in Law or implied are either by Common Law or by Statute Las 
The firſt Sort are ſome of them founded on Skill, as where an Office 1s any 
there is a Condition tacitè implied, that if the Grantee doth not execute it faithful 
according to the Truſt, the Grantor may put him out. of 
And ſome are without Skill, as where an Eſtate is made for Life or Years of f „ 
there is this Condition implied, that if tbe Leſſee commits Waſte, be ſhall foie. 
— 5 1 


in Mortmain. 
z be fulfilled before the Eſtate can take Effect ; as where an Agreement is made be- 


provided that if he pays me 10 l. at Michaelmas he ſhall have the Land to him and his 
2 Heirs; in theſe Caſes by the Performance of the Condition the Eſtate is acquired. 


ch. 5. 6. 6: Condition. eee 
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place waſted ; or if the Leſſee makes a Feoffment of the Land, be ſhall forfeit his Eſtate, 
he Leſſor ſball enter. 
_ — an Eſtate is made in Fee of Land, this Condition is implied that the 
Feoffee ſhall not alien it in Mortmain. | 
And theſe Conditions do ſometimes give a Recovery and no Entry, as in the Caſe 
f Waſte. | 
** ſometimes they give an Eutry and no Recovery, as in the Caſe of Alienation 


jn the Caſe of Exchange alſo there is a Condition in Law. 
Conditions are ſome of them precedent or executed, i. e. when the Condition muſt Precedent, 


tween me and J. &. that if he pays me 10/7. at Michaelmas, he ſhall have ſuch a Piece 
of Ground of mine for ten Years; or I make a Leaſe of Land to F.S. for ten Years, 


And ſome Conditions are ſubſequent and executory, i. e. when the Eſtate is executed, Subſequent, 
but the Continuance thereof depends upon the Breach or Performance of the Condi- 
tion; as where a Leaſe is made for Years, on Condition that the Leſſee ſhall pa 
10 J. to the Leſſor at Michaelmas, or elſe his Leaſe ſhall be void, in this Caſe by the 
Performance of the Condition the Eſtate is held and kept. 
Theſe Conditions alſo are ſome of them in the Afirmative, i. e. do conſiſt of Afirmative, 
doing ; as providing that the Leſſee ſhall pay the Rent, or pay 101. to the Leſſor, &c. 
And ſome are in the Negative, i. e. conſiſt of not doing; as provided that the Leſſee Negative. 
all not alien, &c. 


And ſome of them are in the Afirmative, which imply a Negative; as provided that 


: if the Rent be unpaid, that the Leſſor ſhall re-enter, which implieth a Negatiye, vis. : 
not paid. | 


Conditions alſo are ſome of them collateral, i.e. when the Act to be done is a Collateral, 


3 collateral Act, as that the Party ſhall pay 10 l. go to Rome, or the like. 


And ſome are inherent, i. e. ſuch as are annexed to the Rent reſerved out of the Inherent. 
Land whereof the Eſtate is made. 


And ſome of them alſo are reſtrictive, and contain a. Reſtraint; as that the Leſſee Reſtrictive. 


l not alien or do Waſte, or the like. 


= And ſome are compulſory; as that the Leſſee ſhall pay to the Leſſor 101. ſuch a Day, Compulſory, 


er bis Leaſe ſball be void. 


And ſome of them are ſingle, i. e. to do one Thing only; and ſome Copulat ive, i. e. Single. 
. do divers Things; and ſome Disjunfive, i. e. when one Thing of divers is required Copulative. 
to be done. : Diqqunetive. 
And ſome Conditions make the Eſtate whereunto they are annexed voidable only Voidable. 
by Entry or Claim. 

And ſome of them make the Eſtate void ipſo facto without Entry or Claim. Void. 

And ſometimes they tend to deſtroy Eſtates, ſometimes to make or to enlarge Eſtates, To deſtroy, 
End ſometimes neither to make nor deſtroy, but only to clog Eſtates; as where a enlarge aud 
Neiſe is made, rendring Rent on a Day, on Condition if it be not paid, that the ©!9 Eſtates 
Leſſor ſhall enter on the Land and keep it till the Rent be paid. 


And by all theſe Ways Conditions may be lawfully made. Lit. F. 3279. Co. 
Lit. 201. 8 O. 43. 


(C) The Nature of a Condition expreſſed, and of a Limitation. 


PHE Nature of an expreſs Condition annexed to an Eſtate in general is this; 
that it cannot be made by nor reſerved to a Stranger, but it muſt be made by 
nd reſerved to him that makes the Eſtate. 
ind it cannot be granted over to another except it be to and with the Land or 
ng unto which it is annexed and incident. And ſo it is not grantable in all Caſes, 
he Eſtates of both the Parties are ſo ſuſpended by the Condition, that neither * 
„ Mem alone can well make any Eſtate or Charge of or upon the Land ; for the | 
ity that parts with the Eſtate, and has nothing but a Poſſibility to have the Thing 


ain upon the Performance or Breach of the Condition, cannot grant or charge 
he Thing at all. 
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And if he that has the Eſtate grants or charges it, it will be ſubject to the Con. 
tion ſtill; for the Condition always attends and waits upon the Eſtate or Thi 
whereunto it is annexed ; ſo that altho' the fame paſſes through the Hands of 25 


hundred Men, yet is it ſubject to the Condition till; and notwithſtanding ſome af 


them be Perſons privileged in divers Caſes, as the King, Infants and Women Coven, 
yet they alſo are bound by the Condition. No 
And a Man that comes to the Thing by Wrong, as a Diſſeiſor of Land wheres 
there is an Eſtate upon Condition in Being, ſhall hold the ſame ſubject to the Cor. 
dition alſo. | 
f And when the Condition is broken or perform'd, Sc. the whole Eſtate ſhall be de. 
cated. 
So that if there be a Leaſe for Life made by Deed and not by Will, the Remainde; 
over in Fee, on Condition that the Leſſee for Life ſhall pay 10 J. to the Leſſor; if 
the Leſſee pays not this 10}. the Eſtate in Remainder is avoided alſo. Et {ic c. 
verſo, unleſs by ſpecial Limitation it be otherwiſe provided ; as if A. grants by Inden. 
ture Land to B. for Life, the Remainder to C. in Fee, rendring Rent to A. and his | 
Heirs; with Condition that if the Rent be behind, to re-enter and retain the Land = . 
during the Life of B. and no more; and A. enters in the Life-time- of B. for Nor. $ [ 
payment, this does not deſtroy the Remainder. Shep. Touch. 120. - 
And if Tenant for Life and he in Remainder join in a Feoffment, on Condition WA 
that if, Oc. that then the Tenant for Life ſhall re- enter; this is good without de.. 
feating the entire Eſtate, for regularly a Condition cannot avoid a Part of an Eſta 
only, and leave another Part entire; neither can the Eſtate be void as to one Perſon p 
and good as to another, (except it be in the Caſe of a Condition annexed to mn? 
Eſtate limited by way of Uſe, as in Frances's Caſe, 8 Co. 90.) Shep. Touch. 120, 121, Wi 
And yet if A. makes a Gift in Tail to B. the Remainder to B. in Fee, upon Cos. h 
dition not to alien, and B. aliens; this doth defeat the Eſtate-tail only, and not the 
Remainder. | J 
Alſo the whole Eſtate of the Whole and not of ſome Part only ſhall be avoidel, WARE cv 
except by Agreement the Condition be eſpecially reſtrain'd to ſome Part, and the 
Re-entry pr in that Part only; as where a Feoffment is made of two Acres o RY fu 


—_ on Condition that if ſuch a Thing happens, the Feoffor ſhall enter into one F 
of them, | 
And further, when he that has Right re-enters by Force of ſuch Condition, he : 
ſhall avoid all Charges and Incumbrances put upon the Land after the Condition 8 Cc 
made; for he that enters into Lands by Force ef ſuch a Condition, muſt have it co 
again in the ſame why 4 as it was when he parted with it. 
And a Condition for the moſt part will not determine the Eſtate without Entry 
or Claim. | N ( 
So that howſoever a Limitation hath much Affinity and Agreement with a Cond- 
tion, and therefore ſometimes it is called a Condition in Law, both of them do Cetet- 1 
mine an Eſtate in Being before, and a Limitation cannot make an Eſtate to be v4 4 


as to one Perſon and good as to another; as if a Giſt be made in Tail to one and 
his Heirs Male until he does ſuch a Thing, and then his Eftate to ceaſe and go !0 C 
another; yet herein they differ. | | 

Firſt, A Stranger may take Advantage of an Eſtate determined by Limitation, bu! 
he cannot upon a Condition, 

Secondly, A Limitation always determines the Eſtate without Entry or Claim, but! 
Condition does not. Sep. Touch. 121. Co 


(D) Mat ſhall be ſaid a Condition in Law, and when an Eſtate ſhall 
ſubjeft to ſuch a Condition. 


T by the Curteſy, in Tail, after Poſſibility of Iſſue extinct, in Dover, fat 
Life, for Years, by Statute or Hlegit, Gardian, Ec. do hold their Eſtates, ſu 
je& to a Condition in Law; ſo that if any of them aliens his Land in Fee, ot 
claims a greater Eſtate in a Court of Record than his own, he forfeits his Eſtats 
and he in Remainder or Reverſion may enter; and if ſuch a Tenant does Waſte, 
in Reverſion ſhall recover the Place waſted. 

The Tenant in Fee-fimple holds his Eſtate ſubject to a Condition in Law; ſo thi 
if he aliens his Lend in Mortmain be forfeits it, and the Lord may enter upon * 
$7 : 
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so alſo he that takes Land in Exchange holds it under a Condition in Law; ſo 
chat if he aliens his Land in Mortmain he forfeits it, and the Lord may enter upon 
E alſo he that takes Land in Exchange holds it under a Condition in Law, viz. 
that if the Land be given in Exchange for that Land he recover'd from him that has 
it, that he ſhall enter upon his own Land again. 

Alſo every Officer that acts in the Adminiſtration of Juſtice, all Keepers of Parks, 
stewards, Beadles, Bailiffs, and ſuch like, hold their Offices under a Condition in 
Law; ſo that if they do not duly execute it, and do all that thereto appertains, they 
may forfeit them, and the Grantor-may put them out. In quo quis delinguit in eo eſt 
de jure pruniendus. Co. Lit. 233, 234. 8 Co. 44. 


(E) Upon what Att a Condition may be created. 


Tenant cannot attorn to the Grant of a Seigniory upon Condition ſubſequent, 
becauſe it is but a Conſent, no Intereſt paſſes from him; ſecus upon a Condition 
precedent. Co. Lit. 274, 300. 5. Vide 15 Ed. 3. 1 95. 

So Executors cannot agree upon Condition to a Legacy. 4 Co. 28. b. 
But a Patron, in Reſpect of his Intereſt, may aſſent upon Condition to charge the 
BS Glebe of the Parſon. Co. Lit. 300. b. 

# A Licence to alien cannot be upon a Condition ſubſequent ; ſecus as to a Condition 
$ precedent, becauſe in ſuch Caſe it is no Licence till the Condition performed. 
= Poph. 106. 

| \ Diſſeiſee may releaſe his Right to the Diſſeiſor upon Condition. Co. Lit. 274. ö. 
= Keky. 88. a. 89. a. 

= But a Condition cannot be releaſed upon Condition. Co. Lit. 274. 5. 9 Co. 85. b. 

= An expreſs Manumiſſion of a Villein cannot be upon Condition, for once free and 
= ever free. Co. Lit. 294. 6. 

Letters Patent of Denization of an Alien, may be upon Condition precedent or 
W ſubſequent. Co. Lit. 294- 

But a Naturalization by Parliament cannot be upon Condition, for it is againſt 
Abſoluteneſs, Purity and Indebility, of natural Allegiance. Co. Lit. 129. a. 

A Parſon cannot reſign upon Condition, becauſe it is a judicial Act, to which no 


Condition can be annexed, any more than an Ordinary can admit, or a Judgment be 
© confeſſed upon Condition. Ow. 12. 


(F) here the Cauſe or Conſideration of the Grant will make a Condition. 


F one grants an Annuity pro Acra Terre, the Word pro ſhews the Cauſe of the 

Grant, and amounts to a Condition; for if the Acre be evicted by an elder Title, 
the Annuity ſhall ceaſe. Co. Lit. 204. b. 

So if an Annuity is granted pro decimis, Cc. and the Grantee is unjuſtly diſturbed 
of the Tithes, the Annuity ceaſes. Co. Lit. 204. a. 

But if one makes a Feoffment, Leaſe for Life, Gc. pro Conſilio impenſo, Oc. or pro 
una Acra Terre ; tho? he denies Council, or the Acre be evicted, yet be ſhall not re- 


enter, for the Eſtate being executed, it ſhall not be avoided without legal Words of 
Condition. Co. Lit. 204. 4. | | 


(G) What may be made upon Condition, and to what Ti hings Conditions may 
| be annexed or not. | 


T : a "wa Rule, that when a Man hath a Thing he may Condition with it 
as he will. | | 


Conditions in a Deed therefore may be annexed to Things inheritable to Freeholds, 
or to Chattles Real and Perſonal. - Perk. $. 107. SITES 
for Example; if a Feoffment in Fee, Gift in Tail, or Leaſe for Life, be made 
ands or Tenements, or a Grant be of a Rent, Common, or the like, in Fee- 
imple, Fee-tail, or for Life ; theſe Things may be done upon Condition. | 
a Leaſe for Years of Land, or a Grant of Rent, Ec. for Years, may be made 
Won Condition. o : F | 
£0 And 
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. Caſes it cannot be well pleaded nor uſed without a Deed, for it is a Rule, that it 
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And a Leaſe may be made for five Years, on Condition that if the Leſſee py ,, 
the Leſſor within the firſt two Years ten Marks, that then he ſhall have the Fee, 
otherwiſe but for five Years. 

Alſo a Guardian in Chivalry may grant the Wardſhip of the Body and Land, cr 
either of them, on Condition. 

A Tenant by Statute Merchant, Staple or Elegit, may grant their Eſtates upon 
Condition. | | | 

The Lord may grant his Seigniory to his Tenant on Condition. 

The Tenant for Life may grant his Eſtate to his Leſſor, or to him in Reverſig, 
upon Condition. 

The King may make Letters Patent of Denization to an Alien, or a Charter d 
Pardon to a Man for his Life, upon Condition. | 

Alſo Releaſes and Confirmations may be made upon Condition. 

And a Submiſſion to an Award may be upon a Condition. 

But an Inſtitution to a Benefice, or an Induction, may not be on a Condition, 

An Attornment, or an expreſs Manumiſſion of a Villain, cannot be upon a Con- 
dition ſubſequent, as it may be on a Condition precedent. 

And ſome hold that a Condition cannot be releaſed upon a Condition. 
But the contrary is held by others clearly, and that there is no Difference between 
this and a Releaſe of a Right. Jdeo Quare. 

An Award cannot be made on a Condition, as was held in Shirer's Caſe, 35 Elz 

A Contract or Sale of a Chattel Perſonal, as an Ox, or the like, may be upon 
Condition; as if A. ſells his Horſe to B. that if A. do ſuch an Act, then that B. fl 
pay 57. at the Day agreed upon, otherwiſe but 41. 

So if I agree with a Phyſician, that if he cures ſuch a Diſeaſe he ſhall have 6 
much ; and in this Caſe he cannot have the Money until he has done the Cure. 

As where I promiſe a Man 10 when he has built ſuch a Houſe ; in this Caſe he 
cannot have the Money until the Houſe be built. | 

Alſo Retaining of Servants, Delivery of Charters or Deeds, and divers other Things 
may be done upon Condition. 

And if an Executor aſſent to a Legacy upon a Condition, the Aſſent is good, bu 
the Condition is void. Shep. Touch. 119. | 

A Feoffment of two Acres upon Condition, and for Breach that he may re-enter 
but in one, is good. 1 Roll. Abr. 412. 

A Tenth may be granted by the Clergy to the King upon Condition. 1614. 

If a Copyholder ſurrenders to the Lord to make his Will, upon Condition that he 
ſhall pay him 10 J. this is a good Condition. 1 Roll, Abr. 413. 

A Contract may be upon Condition. Bid. | 


"I 


(H) How and by what Deed a Condition may be created and annexed. 


8 annexed to Eſtates are moſt frequently and ſafely made by Deed in 
_4 Writing; yet it ſeems ſuch Conditions may be made and annexed to any Eſtate 
of a Thing grantable without Deed without any Writing at all; however in ſome 


Condition be pleaded in any Action to defeat a Freehold, the Deed wherein the Col 
dition is contained muſt be ſhewed. | | 

But of Chattels Real, as Leaſes for Years, and the like, or Grants of Chat 
Perſonal, a Man may plead that ſuch Leaſes and Grants were made upon Condition 
without ___—_ the Deed. | | 

And in the firſt Caſe alſo of a Condition to avoid a Freehold, it may be given 1 
Evidence to a Jury, and they may find the Matter at large as it is, and fo the Fatt) 
may have Advantage of the Condition without ſhewing any Deed of it. 

Alſo the Pleading of a Feoffment in Fee, on Condition without Deed and Re 
entry, is good if the Party confeſſes the Condition. Shep. Touch. 119, 120. 

A Releaſe of all one's Right may be upon Condition. 1) E. 3. 2. b. © Li, 
274. b. 30. b. 

If a Copyholder ſurrenders to the Lord to make his Will, upon Condition to Pi 
15 J. this is a good Condition. M. 2 Fa. C. B. Garden's Caſe. 

A Leſſee may ſurrender upon Condition. 14 Ed. 4 6. 4 Co. 82, Br. Condition 156 


3 ni 
A _ rmation may be upon Condition. $5 Ca. 81. A Devi 
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A Deviſe of Lands deviſable, was good at the Common Law upon Condition. 
1 Roll. Abr. 412. | 2 ; 

A Deviſe of an Uſe at Common Law was good upon Condition. 16:4. 

A Deviſe within the Stat. 32 & 34 H. 8. may be upon Condition, becauſe that Sta- 
tute gives Liberty to Deviſe at Pleaſure. Ibid. 

A Man cannot releaſe a Perſonal 'Thing as an Obligation upon a Condition ſubſe- 
quent ; but the Condition will be void, becauſe a Perſonal Thing being once ſuſpended 
js perpetually extinguiſhed. id. Vide 1 Roll. Ar. 940. 

But a Man may releaſe a Perſonal Thing, as an Obligation, or ſuch like, upon a 
Condition precedent ; for there the Action is not ſuſpended till the Condition per- 
farmed. 1 Roll. Abr. 412. 


A Condition written on the Back of a Leaſe before the Execution, is good. Cro. 
ac. 456. Sed vide 2 Roll. Abr. 22. pl. 1. 

A Condition to perform a Matter of Fact, without Writing, is good. 1 Roll. 
ar Indenture, a Man may bind himſelf upon a Condition to perform all the 
E Covenants between them made for the Permutation of a Benefice, of which there is 
no Writing. Did. 

A Man may aver a Leaſe for Years to be upon Condition, and plead the Condi- 
© tion without ſhewing the Deed thereof, becauſe it is but a Chattel. Vid. 
A Man may plead, that a Leaſe for Years of Land, or a Grant of a Ward, was 


made by Guardian in Chivalry upon Condition, Oc. without ſhewing any Writing 
of the Condition, becauſe it is but a Chattel Real. Lit. f. 365. 


so it is of Chattels Perſonal and Perſonal Contracts. Lit. F. 365. 

But a Man by Plea ſhall not defeat a Freehold by Force of a Condition without 
© ſhewing a Deed. Lit. F. 365. Co. Lit. 225. 

& Otherwiſe if a Condition annexed to a Freehold be found by a Jury. Lit. F. 366. 
© Cv. Lit. 226. Kelw. 137. a. 


If a Condition has falſe Latin in it, yet if any Senſe may be intended in it by the 
Words within the Condition, it ſhall be good. 20 H 6. 32. 


If one grants a Rent for Life, a Condition cannot be annexed to it, unleſs it be by 
Deed. 33 Af. 2. Br. Verdict 64. Hitz. Verdict 42. 

If A. agrees with B. to make a Feoffment to him upon Condition, and after 
makes a Deed of Feoffment without any Condition, and afterwards makes Livery 


ecundum formam Charte without any Condition; this is abſolute without any Condi- 


con; for the Livery is not made according to the Agreement but according to the 
Weed. Fitz. Aſiſe 311. f 


But if A. agrees to enfeoff B. in Surety of the Payment of certain Money, and 
aſterwards makes Livery to him and his Heirs generally, the Eſtate is held by ſome 
to be upon Condition, inaſmuch as the Intent of the Parties was not changed, but 
ontinued at the Time of the Livery. Co. Lit. 222. b. 

Ifa Man makes a Deed of Feoffment to another, and in the Deed there is no 
ondition ; but when the Feoffor would make Livery of Seiſin to him by Force of 
ne Deed, he expreſſing the Eſtate, makes Livery of Seiſin unto him upon Condition, 
« 2 is of like Force as if no ſuch Deed had been made. LI. F. 359. Co. 
n. 222. b, 


A Condition cannot be reſerved without Deed indented. 1 Roll. Abr. 414. 


If it be by Deed Poll, and the Feoffor, Sc. gets it into his Cuſtody, he may 
lead the Condition againſt the Feotfee, Sc. Lit. F. 375. Co. Lit. 231. 

A Corody granted for Life, ſecundum quod prius per J. H. & alios uſitat* fuit ; and 
ers the Uſe to have been, that every one who has it ſhall attend upon the Maſter 
dur Times in the Year, otherwiſe ſhall forfeit it: This is a good Condition which 


fer to other Matters, though not ſhewed in certain that they were done. Bro. 
dition 16. 


10 an Annuity be granted pro conſilio & auxilio babendis, and does not mention in 
at Matter it ſhall be, yet it may be averred he was a Phyſician, or a Lawyer, and 
das granted for his Counſel and Aid therein. Bro. Annuity 79. Fitz. Annuity 19. 


80 f the Grantee be learned in two Sciences, yet he may aver the Grant was for 
© certain. Fitz. Annuity 19. 
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(I) To what Things a Condition ſhall extend. 


F a Leaſe for Years be made, rendring for the two firſt Years 10 J. and after 39 

yearly, provided that if the Rent of 30 or any Part thereof be behind, the 
Leſſor may enter; it was ſaid, that if the 10 is behind the Leſſor may enter 
the 10 is Part of the Rent, for it is but one Rent. 4 Leon. 8. ; 

If a Man who has certain Walks in a Foreſt of Inheritance, gives one Walk 1 

B. to F.S. in Tail, and dies, and his Heir recites the ſaid Grant and confirm i 

and by the me Deed grants another Walk called S. in the ſame Foreſt to him and 
his Heirs, Proviſo that the ſaid F. S. ſhall not cut any Trees iz aliqua parte pre. 
miſſorum in iudentura pra dict“ ſpecificatorum ; the Condition ſhall extend to the Mat 
called B. ſo that if he cuts any of the Trees in his Walk, the Grantor may enter fy 
the Condition broke, into the Walk called S. for the Word Premiſſes comprehend; 
as well that which is confirmed, as that which is granted, 1 Roll. Abr. 422. 

If A be in Execution at the Suit of B. and B. upon good Conſideration affirms u 

. that he will not diſcharge A. without his Conſent, and after A. and R. agre, 
that B. ſhall make a Releaſe to him bf the Execution, and deliver him ; and thx 
A. ſhall enter into an Obligation, with Condition to ſave B. harmleſs from all Sutz, 
Sc. that may ariſe upon the Releaſe of the ſaid A. being in Execution at the En. 
ſealing thereof, at the Suit of the ſaid B. in ſuch a Sum, from all Perſons which may 
any way Trouble the ſaid B. touching or concerning the ſaid Releaſe, that then, &. 
and after all this is done accordingly, and F. S. brings an Action on the Caſe again 
B. upon his Promiſe, and recovers; A. ought to — him harmleſs, otherwiſe the 
Condition is broke, for this ariſes by Reaſon of the ſaid Releaſe, and ſo within the 
Words, tho' the Promiſe made to J. S. was the Cauſe of the Action of J. $. ii 

If a Man makes a Gift in Tail to A. the Remainder to A. and his Heirs, up 
Condition that he ſhall not alien: The Condition is good as to reſtrain any Diſcon- 
tinuance of the Eſtate-tail, but as to the Fee. ſimple it is void and repugnant; an 
therefore iome are of Opinion that this is a good Condition, and ſhall defeat the 
Alienation for the Eſtate-tail only, and leaves the Fee-ſimple in the Alienee. G 

- Lit. 224. 4. | | 

By ſpecial Words the Condition may extend to the particular Eſtate, or to the 
Remainder only. Co. Lit. 230. b. . 

There are ſeveral Incidents to an Eſtate-tail, not to be reſtrained by Condition, 
the Incidents are, 

Firſt, To be diſpuniſhable of Waſte. 

' Secondly, That the Donee's Wife ſhall be endowed, 

Thirdly, That the Husband after Iſſue ſhall be Tenant by the Curteſy. 

Fourthly, That the Tenant in Tail may ſuffer a Recovery. 

And therefore a Gift in Tail, with Condition to reſtrain any of theſe Incidents, | 
void. Co. Lit. 224. a. 6 O. 41. 1 Co. 14. 4. 85. a. 86. 9 Co. 128. ö. 10 Co. 38. 
1 Jones 58. Cro. Fac. 69). 1 Vent. 322. 1 Roll. Abr. 418. 


for 


(K) Incidents that a Condition to create an Eſtate ought to have. 


HERE are four Incidents that a Condition to create an Eſtate ought to have 
Firſt, It ought to have a particular Eſtate, as a Foundation whereupon the li- 
creaſe of the greater Eſtate ſhall be builr. | 
Secondly, That ſuch particular Eſtate ſhall continue in the Leſſee or Grantee unti 
the Increaſe. | 
Thirdly, This muſt be at the Time when the Contingency happens, or elſe it ſha! 
never veſt. | 
Frurthly, The particular Eſtate and the Increaſe muſt take Effect by the ſam? 
Deed, or by ſeveral Deeds delivercd at the ſame Time. 8 Co. 75. 4. 
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(L) To what Perſons a Condition may be reſerved. 


Condition cannot be reſerved but on the Part of the Feoffor, Donor or Leſſor. 
Dy. 6. a. b. pl. 2. Lit. 9.347. Co. Lit. 214. 
If Tenant for Life and the Reverſioner join in a Feoffment, the Condition may be 
reſerved to the Leſſee only, and by his Re-entry he ſhall deveſt but his Eſtate. 
1 Roll. Abr. 407. ws i 
S 1f 4. enfeoffs B. upon Condition that if the Heir of A. pays to B. c. 20s. then 
he and bis Heirs may re-enter ; this is a good Condition, of which the Heir of A 
may take Advantage, and yet A. himſelf never can. Co. Lit. 214. b. 
= If a Man gives Lands to his Eldeſt Son in Tail, the Remainder to his ſecond Son 
ia Tail, Sc. upon Condition that if the Eldeſt Son, or any of his Ifſue aliens, the 
@ 1.and ſhall remain to the ſecond, c. the Conſequence of the Condition, that the 
land ſhould remain to another, is void, tho' upon ſuch Alienation the Donor himſelf 
might enter. Co. Lit. 379. a. 


8 () Men a Perſon to ch]. a Condition is not certainly diſigned, the Law 
ſhall ſay who it ſhall be. 


F a Man deviſes Land to A. upon Condition, the Remainder to B. in Tail, ſaving 
Ih the Fee, and dies: The Condition here is, by Implication of rhe Law, reſerved 
to the Heir; for by Intendment, he ſhall have the Condition who is prejudiced by 
the Deviſe, who is the Heir. Dyer 3. 1 Roll. Abr. 407. 

= A Condition to make the Obligee a Leaſe for Life by ſuch a Day, or pay 100J. 
the Obligee died before the Day, his Executor ſhall have the 1001. Salk. 170. p. 2. 


(N) Of the Manner, Frame and Order of making a Condition. 


O every good Condition is required an external Form, i. e. Words to declare an 

Intent in the Party to have the Eſtate conditional. | 
And an internal Form, i. e. ſuch Matter as whereof a Condition may be made. 

As to Things executed, the Condition muſt be made and annexed to the Eſtate at 
© the Time of the making of it, but as to Things executory, it may be afterwards 
made. a | . 

And if the Condition be made in another Deed, and, not the ſame Deed wherein 
the Eſtate is made; if it be deliver'd at the ſame 'Time, it is as good as if it were 
contained in the ſame Deed. 

And therefore if a Man makes a Feoffment, Leaſe, or the like, by one Deed abſo- 
lute, and at the ſame Time makes another Deed of Defeafance or Condition, and 
delivers both together, this is a good Condition, and will make the Eſtate conditional. 

Bur if the Defeaſance be ſealed and delivered before or after the Deed, contra. 

And therefore if one mikes an abſolute Feoffment in Fee, and before or after the 
Sealing or Delivery of that Deed the Feoffor declares himſelf by Deed, or the Feoffor 
and Feoffee agree by Deed that the Eſtate made before, or to be made after, ſhall 
be conditional, yet this is not conditional. 

And yet if an Annuity be granted abſolutely by one Deed, and after the Grantee 
grants to the Grantor, that if the Grantor do ſuch a Thing, the Annuity ſhall ceaſe ; 
in this Caſe the Annuity is conditional, Co. Lit. 146. Perk. F. 717. 1 Co. 113. 
2 (9.7. Plow. 113. | 

A Condition may be annexed to an Eſtate by way of Uſe; as if a Feoffment be To what an- 
made to A. to the Uſe of B. and his Heirs, on Condition that B. ſhall pay to the nexed. 
Feoffor 20 J. ſuch a Day; this is a good Condition. 

80 if one covenants to ſtand ſeiſed of Lands to the Uſe of B. and his Heirs, on 
Condition that if he pays him 10. the Uſe ſhall be void, or the like. 

» a Condition may be annexed to an Eſtate created by Will ; as if one deviſes 
OW J. §. for Life, provided that he pay 10 J. yearly to F. D. this is a good 
ondition, 1 Ch. 112. Dyer 126, 348. 
Rent or any ſuch Thing may be granted on Condition that if ſuch a Thing be 
1 be not done, the Rent ſhall ceaſe for a Time, and then revive again ; and this 
| Condition is good. | 


But 
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and the Condition that calls it a Rent is merely miſtaken ; yet the Condition is good 


heritances executed cannot be defeated by a ſubſequent Defeaſance. Br. Condition 


— 


But in Caſe of Land it is otherwiſe, for that cannot be granted after this Manner 

Alſo a Condition to make an Eſtate vaid for a Part of the Time, is not good, 

And therefore if a Feoffment be on Condition, that upon ſuch a Contingent iq 
Feoffor ſhall enter and have the Land for a Time, or the Eſtate ſhall be void for 
Part of the Time; or makes a Leaſe for ten Years, provided that upon ſuch a C. 
tingent it ſhall be void for five Years; theſe Conditions are not good. 

And yet if a Feoffment be made of two Acres, provided that upon ſuch a Cy, 
tingent the Eſtate ſhall be void as to an Acre only, this is a good Condition, 1 (;, 5; 
8 Co. 1). 4 Co. 121. Dyer 6. | 

A Condition that a Stranger, or the Heir of the Feoffor, ſhall do an Act, i Pond 
as if a Feoffment be made to J. S. on Condition that F. D. ſhall pay to the Feoffor x 
Eafter next 101. or if a Feoffment be made on Condition, that if the Heir of e 
Feoffor pays 20s. to the Feoffee, that the Feoffor and his Heirs ſhall re-enter. 

But a Condition to give a Stranger a Re-entry, is void. 

And therefore if an Eſtate be made upon Condition, that upon ſuch a Contingem 
a Stranger ſhall enter, or the Eſtate ſhall ceaſe, and another ſhall have it; howſogy 
this may be ſo drawn as it may be a good Condition to give him, his Heirs, g. 
who makes the Eſtate an Entry, yet it cannot be good to give the Eſtate or the 
Entry to the Stranger. | 

So if a Feoffment be made on Condition, that upon ſuch a Contingent the Feoffy 
and a Stranger ſhall enter; this is not good to give an Entry to the Stranger, but j 
is good to give the Feoffor a Re-entry. 

And yet by Will a Man may Deviſe a Term after this Manner. Co. Lit. 214, 3) 
Doc. E Stud. 94, 100, 159. 1 Co. 84. 8 Co. 95. Dyer 33. | 

If a Man enfeoffs another, upon Condition that he and his Heirs ſhall render to | 
Stranger and his Heirs a yearly Rent of 20 s. Ec. and if he fails of Payment theres, 
that the Peoffor ſhall re- enter; altho' this is a Reſervation of Rent, it is merely vod, 


& ut res valeat the Words ſhall be raken contrary to their proper Senſe. Co. Lit. 213 

If I enfeoff F.S. of Land, on Condition that if F. D. gives to him 101. or go v 
Rome before ſuch a Day, Sc. that then the Feoffee ſhall pay to me 10 J. Sc. this b. 
good Condition. Perk. f. 798. 

If a Feoffment be made to one and his Heirs, on Condition that if the Feoſſe 
pays to the Feoffor 10/7. he ſhall have the Fee of Land, this is not a good Cond- 
tion; but if he ſay further, and if he fails to pay, that the Feoffor ſhall re-enter, thi 
is good. Co. Lit. 207. 

If a Gift in Tail be made to a Man and the Heirs of his Body, and if he dit 
without Heirs of his Body, that then the Donor and his Heirs ſhall -re-enter ; this i 
a void Condition, for when the Iſſues fail, the Eſtate is at an End. Co. Lit. 224 

Conditions that are ſo penned as they are inſenſible and altogether incertain 
are void. | 

And if one makes a Leaſe, on Condition that if the Rent be behind to reſtrar, 
and if there be not ſufficient, on the Ground to enter into the Premiſſes; this Cos. 
dition is void for Inſenſibility, and the Eſtate is abſolute, & fic de ſimilibus. 6 Co. 41 


« (O) At what Time a Condition may be created. 


F a Diſſeiſee releaſes to the Diſſeiſor all his Right, and at a Day after the Diſſcil 
by Indenture grants, that if he pays ſo much at a Day certain, the Releaſe 
be void; this is a void Condition as to revive the Right of the Diſſeiſee, for lu. 


115. Co. Lit. 236. | 

But a Releaſe, Feoffment, Oc. where the Eſtate is executed, it is not to be & 
feated by Condition or Defeaſance, unleſs contained in the ſame Deed, or in anot 
made at the ſame Time. Co. Lit. 236. b. 2 Sand. 48. 

And ſuch a Condition as before mentioned may be created at the ſame Time thit 
the Releaſe was made, tho? it be by another Deed. Br. Conditions 115. 2 Co. 744 

Rents, Annuities, Warranties, Oc. (being Inheritances executory) may be dt 
ſeated by a Defeaſance made at the ſame Time, or at any Time after. C. . 
237. a. 
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(p) here placed in a Deed 4 and by what Mord expreſſed and created. 


Deed without any Condition in it, is as good as a Deed with a Condition. 
A And when it is in a Deed it has no proper Place aſſigned ir, but it may be in 
any Part of the Deed, yet for the moſt part it is placed next after the Habendum, or 
| next after the Reſervation of the Rent. 
It is alſo ſometimes annexed to and depending upon Eſtates, and ſometimes an- 
bened to and depending upon Recognizances, Statutes, Obligations, Contracts, and 
other Things; Conditions are alſo contained in Acts of Parliament and Records. 

The moſt apt Words wherewith to make a Condition in a Deed are, Pꝛovided 
© always, So as, or Upon Condition; and yet other Words of like Senſe and 
© Signification may make a Condition, as, If it happen, &c. but then this muſt follow, 
That then this Eftate, (Leaſe, Deed, or the like) all be void, and it ſhall be Iawful for 
WT the ſaid A. B. &c. to re-enter, &c. g 

Conditions annexed to Eſtates are ſometimes ſo placed and confounded amongſt 
Covenants, ſometimes ſo ambiguouſly drawn, and at all Times have in their Drawing 
ſo much Affinity with Limitations, that it is hard to diſcern and diſtinguiſh them. 

Therefore for the moſt part Conditions have conditional Words in their Frontiſ- 
piece, and begin therewith ; and amongſt theſe Words there are three Words that 
are moſt proper, which in and of their own Nature and Efficacy, without any Addis 
tion of other Words of Re-entry in the Concluſion of the Condition, make the 
| Eſtate conditional, as Proviſo, Ita quod & Sub conditione. 
= And therefore if A. grants Land to B. To have and to hold to him and his Heirs, 
provided that, or So as, or Under this Condition, That B. pays to A. 101. at Eaſter 
next; this is a good Condition, and the Eſtate is conditional without any more 
= Words. 
® But there are other Words, as Si, & contingat, and the like, as will make an Eſtate 
conditional alſo; but then they muſt have other Words joined to them, and added 
to them in the Cloſe of the Condition; as That then the Grantor ſhall re-enter, or That 
5 then the Eſtate ſhall be void, or the like. 

And therefore if A. grants Lands to B. To have and to hold to him and his Heirs, 
aud if, or but if it happen the ſaid B. does not pay to A. 10 l. at Eaſter, without more 
Words, this is no good Condition; but if theſe or ſuch like Words be added, that 
then it ſhall be lawful for A. to re-enter, then it will be a good Condition. 2 Co. 10. 
WC. Lit. 204. 27 H. 8. 16. Lit. F. 328, 329, 330, 331. | ; 
= But theſe Words, Proviſo, Ita quod, & Sub conditione, altho* they be the moſt 
proper Words to make Conditions, yet they do not always make the Eſtate by the 
Deed to be conditional, but ſometimes ſerve for other Purpoſes ; for the Word Pro- 
% has divers Operations beſides, for ſometimes it ſerves for and works a Qualifica- 
on or Limitation, and ſometimes it ſerves to work and make a Covenant only. 
Therefore obſerve, that its being inſerted amongſt the Covenants of a Deed, it 
Wonly makes the Eſtate conditional when there are theſe Things in the Caſe. 
H, When the Clauſe wherein it is has no Dependance upon any other Sentence 
In the Deed, nor participates with it, but ſtands originally by and of itſelf. 
= Secondly, When it is compulſory to the Feoffee, Donee, Oc. 
rw When it comes on the Part and by the Words of the Feoffor, Donor, 
e r, Oc. 
Fiuthly, When it is applied to the Eſtate, and not to ſome other Matter; as if 
me grants a Manor with an Advowſon appendant, and after the Habendum and Re- 
gh vation of Rent amongſt the Covenants there is this Clauſe inſerted, thus, [Pro- 
ded that the Grantee ſhall re-grant the Advowſon for the Life of the Grantor) this is a 
ood Condition, 
the And it may be alſo a Condition and a Covenant; as if the Words run thus: Pro- 
Ned always and the Feoffee, &c. doth covenant, &c. that neither be nor his Heirs ſhall 
ſich an A; this is both a Condition and a Covenant. 
But if the Clauſe have Dependance on another Clauſe of the Deed, or be the 
Words of the Feoffee, Ec. to compel the Feoffor to do ſomething, then it is not a 
ion but a Covenant only; as if there be in the Deed a Covenant that the 
wag ſhall ſcour the Ditches, and then theſe Words follow, Provided that the Leſſor 
. & 7) away the Earth; or there is a Covenant that the Leſſee ſhall repair the 
wa ouſes, and then theſe Words follow, Provided that the Leſſor do provide Timber. 
4 E | 
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So if this Clauſe be applied to ſome other Thing, and not to the Thing grantee 
then it is no Condition; as if a Leaſe of Land be made, rendring Rent at B. 5. 
vided that if ſuch a Thing happens it Mall be paid at C. this does not make the Eſta 
conditional. 5 

Or if a Leaſe is made for Years without Impeachment of Waſte, Proviſo quod ws 
profternet domus voluntarie ; in this Caſe this does make the Privilege, yet it does no 
make the Eſtate conditional; or if a Leaſe is made for Years, rendring Rent, Prot ig 
that the Leſſor ſhall not diſtrain for the Rent; this is a good Condition, but not annexe 
to the Eſtate. Co. Lit. 146. 2 Co. no. Dyer 6, 152, 311, 222. Plow: 136. SH. 7. 
Perk. f. 732. | | | | x 

So if in a Deed of Bargain and Sale of Land after the Habendum there are the 
Words, viz. Apon theſe Conditions following, viz. that if the Vendor pays the Vents 
20s. at Eaſter, and en'coffs him of a Meadow called 8. before Whitſontide, that the 
Bargain ſpall be void ; Mꝛobided nevertheleſs ber the Bargainor ſhall hold the In 
for twenty Tears without the Let of the Bargainee ; this Proviſo makes a Condit 
Dyer 318. 5 

"So if a Leaſe be made of a Houſe, and amongſt the Covenants theſe Words are », 
ſerted, J220vided alſo bt if the Leſſor will dwell upon it, or keep it in bis Hants 
| then the Leſſee, bis Executors and Aſſigns, doth covenant upon one Tear”s Warning 10 1. 
move ana give Place to the Leſſor, this Leaſe notwithſtanding ; this is no Condition, by 
a Covenant only. 27 H. 8. 15. Bro. Condition 1, 

If a Leaſe be made, Provided that if the Rent be behind, without any more Wor, 
this is no good Condition. Madady's Caſe, Paſ. 14 Fat. B. R. 

Neither does the Word & always make a Condition, for ſometimes it makes a1; 
mitation ; as when a Leaſe is made for Years, Tf J. S. ſpell live ſo long. 

There are other Words alſo that«in the King's Grants, in laſt Wills and Te#% 
ments, and other ſpecial Caſes, do make Conditions; as Ea intentione, ad ef:iu 
propefitum, intentionem, paying, and the like. 

So that if one deviſes his Land t F. & EA intentione, E9%. that he ſhall pay t W. 
| : o l. or paying, or ſo as be pays to W. S. 10 l. or to ſell, &c. theſe are good Ci 
| itions. | 

But theſe Words regularly do not make a Condition when they are uſed in Dee; 
and therefore if one makes a Feoffment in Pee, Ed intentione, ad effeftinm, Cc. thi 
the Feoffee ſhall do or not do ſuch an Ad; theſe Words do not make the Eſtate cn 
ditional, but it is abſolute notwithſtanding. NAY | 

And yet perhaps theſe Words being conjoined with ſome others may make a Cor 
dition; as if Lands be granted Ea intentione quod fi defecerit, Ec. tunc quod reintri\ 
or the like. Co. Lit. 204, 236. Doc. & Stud. 34, 122. Dyer 318, 138. Plow. 14 
7 H. 4. 22. 10 Co. 42. | 
. Alſo Conditions are ſometimes made ſpecially in Eſtates and Leaſes for Yen 
without any of theſe formal Words, when the apparent Intent of the Leſſor is tt 
make the Eſtate conditional, altho* the Words be not uſed as the Words of itt 
Leſſor, but as the Words of the Leſſee, or indefinitely of neither. 

And therefore it has been ſaid, that if an Indenture be made between A. and! 
thus: It is agreed and covenanted between the Parties aforeſaid, that B. ſhall bave ft 
Land for ten Tears, and that he ſhall not alien it; that this Eſtate is conditional, bu! 
ſeems this is not Law. 

But if this Clauſe be inſerted amongſt other Covenants, viz. If the Leſſee bind" 
the Leſſor to fell, cut and carry away the Trees upon the Lands deviſed, that the Liſ# 
may re-enter, and the Leaſe ſhall be void; this is a good Condition, and {0 it hat? 
been adjudged in the Caſe of Haward and Fulchor, Hil. 3 Car. B. R. 

And if a Leſſee for Years covenants in his Leaſe, that if he, his Executors ot Al 
ſigns, ſhall alien, that it ſhall be lawful for the Leſſor to re-enter ; it ſeems this l 
good Condition, and not a Covenant only. | 

And if a Leaſe for Years be made, and this Clauſe is inſerted in the Deed, I“ 
agreed between the Parties, that if the Leſſee does net pay 101. to the Leſſor at Laie 
that from thenceforth the Leaſe ſhall be void; this is a good Condition. 

And if a Leaſe be made with this Clauſe inſerted in the Deed, Jt is agreed li 
whoſoever ſhall have the Eſtate or Intereſt, that he or they ſhall find Sureties ecithin i 
Tear for the Rent, otherwiſe the Eſtate ſhall ceaſe; it ſeems this is a good Condi 
Doct. G Stud. 94. Dyer 6, 91, 63, 92. | 
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Ch.5. $6. Condition. 


And if a Leaſe for Years be made with this Clauſe inſerted, And that it ſhall not 


lawful for te — to alien without Licence of the Leſſor, under Pain of Forfeiture ; 
Sis ay good Condition. Dyer 65, 66. 


And if a Leaſe for Years be made of a Houſe with this Clauſe inſerted in the 
Deed, And the Leſſee ſhall contihually dwell upon the ſame Honſe, upon Pain of Forfei- 
ture of the ſaid Term ; this is a good Condition. Dyer 19, 27. Co. Lit. 204. 

And if in a Leaſe for Years the Leſſee covenants to pay ſo much Rent, and then 
theſe Words are inſerted, And if it ſhall bappen the ſaid yearly Rent, &c. then the 
Leſſee covenants and grants, &c. that the Leaſe ſhall be void; this is a good Condi- 


tion, and ſo has it been ever taken, as was faid by Juſt. Dodridge, Hil. 3 Car. Plow. 
132. And in all theſe Caſes the Eſtate is conditional. 


But in Caſes of Feoffments in Fee, Gifts in Tail, and Leaſes for Life, it ſeems 


Words penned in this Manner will not make Conditions, but that in theſe Caſes the 
eciſe and formal Words of a Condition are requiſite. 


And therefore if a Feoffment be made by Deed, and therein is inſerted this Clauſe, 


S That it is agreed, or That the Feoffee doth covenant, that if the Feoffor do ſuch an Act 


$ that the Feoffor ſhall re- enter; this is no Condition, nor the Eſtate hereby made con- 


ditional. Co. Lit. 204. Doct. G Stud. 94. Dyer 65, 138. And yet ſee Perk. b. 744. 
If one makes a Leaſe for Years, on Condition to pay Rent at four Feaſts, and 
after there is a Clauſe in the Deed, And if the Rent ſhall be behind, &c. that be ſhall 


E difrain ; this Clauſe does not take away the Condition, but the ſame continues, and 


the Eſtate is conditional ſtill. Dyer 348. 
In the making of Eſtates the Cau/e is regarded, and in Caſe of the Grants of 


Lands or Tenements Cauſa ſometimes makes a Condition; as, 


If a Woman gives Lands to a Man and his Heirs, Cauſa matrimonit prælocuti; in 


BS this Caſe if ſhe either marries the Man, or the Man refuſes to marry her, ſhe ſhall 


S have the Land again to her and her Heirs. 


But on the other Side, if a Man gives Land to a Woman and to her Heirs, Canſa 


# matrimonii prelocuti ; tho* he marry her, or the Woman refuſes, he ſhall not have 
the Land again to him and his Heirs. 


And in the Caſe of a Grant Executory, the Word pro may make a Condition; 


© and therefore if a Man grants me an Annuity, pro una Acra Terr, or pro Deci mis, 
E. or if he grants me an Annuity for a Way or a Gutter thro' my Ground, this is 


conditional ; and if he be diſturbed in the Way, Acre of Land, Tithes or Gutter, he 


may refuſe to pay the Annuity. 


So if an Annuity be granted to an Officer for the executing of his Office, or pro 


we con/ilio impendendo; if the Grantee do not execute the Office, or give Counſel, Ec. the 
W Annuity ſhall ceaſe. | 


8 Leaſe for Life of another Acre; theſe Eſtates are not conditional. 


But if one grants me 'Tithes or an Annuity, and I grant an Annuity for theſe 


© Tithes, or grant to give Counſel for the Annuity ; it ſeems the Grants that are in 
this Manner are not conditional, but abſolute. 


So if I pro conſilio, Sc. or pro una Acra Terre, Ec. make a Feoffment in Fee, or 


Co. Lit. 204. 
10 Co. 42. 9 Ed. 4. 19. 15 Ed. 4. 2. Dyer 6. 


And if one deviſes Land to be ſold by his Executors, and to be-diſtributed for his 


Soul; by this the Eſtate or Power of the Executors is conditional. 


So if one deviſes his Lands to find a Preacher or a Chaplain. 

But otherwiſe it ſeems it is of Land ſo conveyed by Deed in a Man's Life-time. 

And if a Feoffment be made of Land, Ad erudiendum filium ; ſome have ſaid this 

ſtate is conditional. Dyer 7, 127. Plow. 141, 142. 

he moſt apt and proper Words to make a Limitation of an Eſtate are, Q:amdin, 
Dummodo, Dum, Quonſque, Si, and ſuch like. 

And therefore if A. grants Lands to B. To have and to hold to him and his Heirs 
until B. goes to Rome, or until he be promoted to a Benefice, or until B. pays to A. or 
A. pays to B. 201. or /o long as J. S. ſhall live; or if A. grants Lands to B. To have 
and to hold to him, his Executors, Ec. if J. S. and J. D. ſhall live ſo long; or if A. 
grants Lands to B. To have and to hold to him for the Life of B. ſo that B. pays to 
A, 201. at Eaſter following ; theſe are not conditional, but limited to Eſtares. 

14 A. grants Lands to B. To have and to hold to him for ſo long as be ſhall keep 
_ a Widdower, or dum ſola fuit, or durante viduitate, if the Grantee be a Widow ; 
deſe are good limited Eſtates, but theſe Words do not make the Eſtates to be con- 
"onal. Co. Lit. 234, 235. 10 Co. 42. Plow. 413. Lit, $. go. Dyer 290. 17 


— 


Condition. Dart l. 


Words in 


Covenants. 


1 Leon. 245, 246. 


Condition, becauſe the Word ſi makes the Intention uncertain ; for where the Pro- 


him to reſtrain ; and not being ſufficient the Ground to re-enter into the Premiſſes, and i 


— 


If the Words in the Cloſe or Concluſion of a Condition be thus, That the Lan 
ſhall return to the Feoffor, &c. or that be ſhall take it again and turn it to his h 
Profit, or that the Land ſhall revert, or that the Feoffor ſhall recipere the Land; ths 
are either of them good Words in a Condition to give a Re-entry, as good ag the 

Word re- enter, and by theſe Words the Eſtate will be made conditional. Dyer 125, 

Plow. 159. Perk. g. 140. 

Proviſo is as proper a Word as any, but then it muſt not be dependant on another 
Sentence : It muſt be the Words of the Grantor, Oc. and compulſory to enforce the 
Grantee to do ſome Act. 2 Co. 70. b. 1 

Ad effedum, in Grants of the King, makes a Condition. 1 Roll. Abr. 40). þ 

If the King rows an Advowſon in Fee, and further conceſſit, that the Grante, | 
may amortize this for the Soul of the Progenitors of the King ; this is but a Licence, | 
and not a Condition. id. 7 

The Words Ad ſolvendum in the King's Grant makes a Condition. bid. oF 

The Words Ea intentione in the King's Grant makes a Condition. 10 Cv. 42. a, $ 

But they do not make a Condition, but a Confidence and Truſt, unleſs an expref t 
Re-entry be limited. Dyer 3, 4 Do#. & Stud. 122.- Co. Lit. 204. 0 

A Man made a Feoffment Ea intentione, that his Wife ſhould have an Eſtate for F 
Life, the Remainder. to his Youngeſt Son in Fee, and the Feoffee died without 1 
making ſuch Eſtate; the Heir of the Feoffor could not enter becauſe there was 10 | 


Condition, but an Eſtate executed preſently according to the Intent. 4 Leon. 4 J 
Ut inveniat, ad inveniendum ſeu perimplendum, c. make not a Condition. 1 ful N 
Abr. 407 0 


If a Man leaſes Land by Indenture, wherein is this Clauſe: And it is covenantel 
between the Parties, or it is agreed between the Parties, that the Leſſee ſhall not do ſud 
a Thing, upon Pain of Forfeiture of his Eſtate ; this is a good Condition, for here the 
Words ſtand indifferently to be the Words of the Leſſee or Leſſor, and ſo ſhall be 
taken to be the Words of the Leſſor. Cro. Eliz. 202. 1 Leon. 245. 1 Roll. Alt 
407, 408. Being by Indenture they are the Words of both Parties. Cro. Eliz. 20:. 


But if one leaſes for Years, and the Leſſor covenants, That the Leſſee ſhall hare 
Houſe-boot, Hay-boot and Plough-boot, without committing Waſte, upon Pain of 
Forfeiture of the Leaſe; this is a Covenant on the Part of the Leſſor, and there- 
fore no Condition. Cro. Eliz. 604. 

If one leaſes to a Woman for forty Years, upon Condition that Si illa tam iu 
viveret & cuſtodiret ſeipſam a Sole Widow, and ſhould inhabit upon the Premiſſes, 
this is no Condition, for the Word Si makes the Intention incertain, whether or 10 
2 Thing was intended, beſides the Ceſſer of the Term or the Re- entry. 1 Nul 

br. 410. | | | 

N — can imagine what the Concluſion ſhould be, but it was agreed, That if tht 
Leaſe had been for forty Years, Si tam din ſola viveret & inhabitaret upon the Pre. 
miſſes, the Leaſe had determined by her Marriage or Death. Cro. El. 414. adjudged 
by three Judges againſt one; for every Si ought to be anſwered with a Tur. 
107, 108. Gon. 179. Moor 400. pl. 525. | 

But if the Word Si had been omitted in the firſt Caſe, it would have been a Cor 
dition; or if Sub conditione quod had been omitted, it would have been a Limitatiom 


Goulſ. 119. | 
If a Man leaſes Lands to another, Proviſo fi the Rent be in Arrear; this is not an 


viſo is hypothetical, it ought to be ſhewed what he would have. 1 Roll. Abr. 41% 
1 Roll. Rep. 367. Moor 848. Cro. Fac. 390. 3 Balſt. 153. 

If a Man leaſes Land to another, Proviſo if the Rent be bebind it ſhall be laufil fi 
ſame to have again in bis former Eftate ; this is not a good Condition, for the Word 
are not that he ſhall reſtrain the Goods upon the Tenement ; nor is it known whit 
intended by the Word ſufficient, ſcilicet, ſufficient Reparation, Rent, &c. and the 
Words, the Ground to re-enter into the Premiſſes, are without Senſe. 1 Roll. Abr. 41% 
1 Roll. Rep. 330, 367. 1 Bulſt. 153, 154. - : 

In this Caſe Lord Coke held the Word reſtrain to be the ſame as diſtrain. Cit 
Fac. 300. 'This was adjudged to be not a good Condition, becauſe not ſaid wis 
thall be reſtrained, nor who ſhall re-enter. Moor 848. pl. 1151. 


% 
* 


Ch. 5. . 6. f Condition. 


If a Man leaſes Lands for Years by Indenture, and after a Covenant on the Part 
or the Leſſor, this Clauſe is contained, viz. Provided always nevertheleſs, and it is 
nvenamed and agreed by and between the ſaid Parties, that the ſaid Leſſee, bis Execu- 
rs vor Adminiſtrators, ſhall alien the Premiſſes, but to, &c. this is a Condition and 
W Covenant at the Election of the Leſſor. 1 Roll. Abr. 410. 2 Co. 69. 5. 
ic a Man leaſes Lands for Years rendring Rent, and the Leſſee covenants to pay 
le Rent, and not to do Waſte 3. and the Leſſor binds himſelf in an Obligation, that tbe 
Is ſpall enjoy the Lands for the ſaid Rent, and doing according to the Covenants of 
ne ſaid Indenture; theſe Words, for the Rent, make not a Condition, becauſe he has 
other Remedy for the Rent, ſcilicet, upon the Indenture of Covenants. 1 Roll. Abr. 
# 410. 1 Roll. Rep. 367. Og 
he Leſſor covenanted that the Leſſee paying his Rent, ſhould enjoy the Land; per 
. 0 Judges againſt one, the Covenant is conditional. 4 Leon. 50. Bur in 1 Sid. 280. 
z held the contrary, per Cur', and in 2 Mod. 34, 35. it is adjudged contra. 

F So if a Man leaſes for Years, excepting the Trees, and Liberty to fell and carry 

them away, reparando ſepes & implendo foveas, the Repairing the Ditches, Cc. is no 

Condition, but a Covenant upon which the Leſſee has Remedy by Action. 2 Joues 
06. 

if A. enfeoffs B. upon Condition that he ſhall render to C. and his Heirs a yearly 

Rent of 205. and that if B. and bis Heirs fail of Payment thereof, that then A. and his 
"Heirs may enter; this is a good Condition, for tho“ a Rent cannot be reſerved to a 
Stranger, yet yearly Rent in this Caſe ſhall be intended of a yearly Sum of 203. in 
Groſs. Lit. F. 345. Co. Lit. 213. a. 

* If a Man grants a Walk in a Foreſt, provided the Grantee ſhall not cut down any 
Trees ſuper præ miſſa; tho* the Soil is not granted premiſſa, and has properly a Rela- 
tion to the Thing itſelf, yer ſince in this Caſe it cannot have ſuch Conſtruction, it 
ſaall be intended of Trees growing within the Walks. Cro. Flix. 181. 

I A. being ſeiſed in Fee of the Manor of B. and of divers Lands in C. then in the 
Poſſeſſion of D. for ſeveral Years to come, makes a Feoffment thereof to E. to the 
WUſc of himſelf in Tail Male, Remainder to E in Tail Male, &c. provided that F. or 
the Heirs Male of bis Body in whom ſoever of them the Inheritance in Tail of all the Pre- 
miſſes ſball happen to be, ſhall 77 to the Daughter of A. 200 l. according to the laſt Will 
ef A. and A. makes a Letter of Attorney to F. S. to enter into the Manor of B. and 
the Lands in C. and in his Name to take Poſſeſſion, and deliver it to E. whereupon 
* Poſſeſſion is given to E. of all but what was in the Poſſeſſion of D. and D. never at- 
Wtorns, ſo that the Lands in C. paſſed not; and after A. by Will bequeaths 200. to 
bis Daughter, and dies without Iſſue; yet E is not bound by this Condition, becauſe 
be has not all the Land according to the Purport of the Condition, which was that 
e that had all ſhould pay, Ec. and a Condition ought to be taken ſtrictly. Poph. 

102, 103, 
lf a Man makes a Feoffment of Lands in ſeveral Counties, upon Condition that 
he Feoffee ſhall re-enfeoff him of a/l the Land within twenty Days after the Date; 
Wt Livery is made but of Part within the twenty Days, the Condition is not broke 


to all be not re-conveyed within twenty Days, according to the Letter of the Con- 
cion, which is intire. Hob. 2 


jet this is a good Condition, and ſhall give an Entry to the Leſſor by Implication. 
p Roll. Abr. 408. 3 Co. 65. Lit. F. 723. | 
59 it is if the Condition be, that the Eſtate ſpall ceaſe. 1 Roll. Abr. 408. 
It a Man makes a Feoffment by Deed, upon Condition that if the Feoffee does not 
l an Act, then the Feoffment, Charter and Livery, ſhall be void; this is a good Con- 
arion, tho* no Re. entry be reſerved. 1 Roll. Abr. 408. 
So if the Condition be, that the Feofſment ſhall be void; this is a good Condition, 
= m give a Re-entry without an expreſs Reſervation, 11 U. J. 22. 1 Roll. 
+ 408, 
E — if the Condition be, that the Deed of Feoffment, & ſeiſina inde habita erit vacua & 
"us vigoris; this is a good Condition, for this is all one as if he had ſaid, That the 
r ſhall be void, for the Livery takes Effect by the Deed. Dubitatur, A. 
lin 38 Elix. B. R. Goodall and IWiat, two againſt two Juſtices. 1 Roll. Abr. 408. 
{2 5G.95. b. the ſame Caſe and ſame Point appears. Cro. Eliz, 384. S. C. and S. P. 


4 F adjudged 


if a Man leaſes for Life, or makes a Feoffment upon Condition, that if the Leſſee Improper 
ales ſuch an Act the Eſtate ſhall be void; tho' the Eſtate cannot be void before Entry, Words. 
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adjudged in Error. Gonlſ. 176, 117. S. C. Poph: 100. S. G. and S. P. doubted by 
Fenner and Popham. ; | 

If a Man leaſes for Life, or makes a Feoffment in Fee, upon Condition that if the 

Feoffee or Leſſce does ſuch an Act, that then his Eſtate ſhall be void and ceaſe, ang 
the Land ſhall remain over to a Stranger; tho' it was intended that the Strap 
ſhould take Advantage of the Condition, and he cannot by Law, yet the Leſſor q 
Feoffor may enter by Force of this Condition. Lit. F. 723. 
If a Man makes a Feoffment by Deed, and the Feoffce grants by another De 
made upon Condition, That if the Feoffor does ſuch an Act, the firſt Deed ſhall le * 
Force ; this is a good Condition, and ſhall give a Re- entry, tho' none be reſerii 
30 Aſſ. 11. 45 Af. 10. 1 Roll. Abr. 408. In Br. Condition 113. the S.C, and 8) 
is admitted where Livery is made upon both Deeds. 

If a Man makes a Leaſe for Years, and therein is this Clauſe, Et non licebit to the 
Leſſee dare, vendere, vel concedere ſtatum S terminum ſuuma licui per ſonæ ſine lice; 
of the Leſſor, ſub pana forisſacturæ termini pred' ; this is a good Condition, 1 N 
Abr. 408. | 

$0 if there be ſuch a Clauſe, And the Leſſees ſhall continually dwell upon the Huf 
upon Pain of Forfeiture of the ſaid Term and Intereſt. Ibid. | 

If a Man makes a Feoffment rendring Rent, and it the Rent be behind, tha i 
ſhall be lawful for him and his Heirs to retake the Land, and to make his Prof 
thereof; this is a good Condition, and ſhall give a Re-entry tho' it be not exprelj 
limited. 1bid. | 


(Q) What ſhall le ſaid a Condition precedent, and what ſubſequent, 


8 I grant, that if you will go to ſuch a Place about my Buſineſs, you ſhall har 
10 J. this is a Condition precedent. 3 H. 6. 7. b. 1 Roll. Abr. 414. 

If retain a Man for 403. to go with me to Rome; this is a Condition precedent 
for the Duty commences by going to Rome. 3 H. 6. 33. 3. Br. Count 5. 1 Bil 


Abr. 414. | i 
So if a Man retains another to be his Counſel for two Years, next enſuing, takin EV 
every Year 20 J. this is a Condition precedent. 3 H. 6. 33. 1. Br. Count . 1 
168. Poph. 161. R 
If by Charter- party G. and three others, covenant with P. and C. to let to Fe g 
a certain Ship of which they are Owners, to the ſaid P. pro uſu & ex parte of one 3 RC. 


for a Voyage, modo & forma ſequente, G. and the other three covenant and gra 
with B. that the Ship ſhall go from L. and take ſuch Freight, and thence to 7. ai 
thence to Z. and thence to return to the T. and C. covenants with G. and the ode 
three, that P. ſhall cauſe Lading to be put in the Ship at T Z. Sc. within ſo ma 
Days, and covenants that the ſaid P. ſhall pay to the ſaid G. and the other tirt! 
pro tota transfretatione, 147 1. at ſuch a Day; G. and the other three may hatt 
Action of Covenant againſt C. for Non-payment of the ſaid 14 J without Averen 
of the Performance of the Covenants of their Parts; for this is not a Condition pi 
cedent, but Covenants diſtinct of the other Part. 1 Roll. Abr. 414. 1 Built. 1 
168. S. C. contra by three Judges upon a Writ of Error in B. R. but the Court 19 
being full, the Reverſal of the Judgment was not pronounced, but adjornatur. _ 
If Articles of Agreement be made between A. on the Behalf of B. and C. by wi 
A. covenants, that B. for the Conſideration after in the Deed expreſſed, ſhall cm 
certain Lands to C in Fee, and after C. covenants on his Part, pro conſiderat u 
prædictis, to pay to B. 160 J. Oc. in this Caſe, tho' B. does not aſſure the Land 
C. yet C. is bound to pay the Money, for the Aſſurance of the Land is not 4 Conde 
tion precedent; but theſe are diſtinct and mutual Covenants. 1 Roll. Alr. 4 
2 Sand. 155, 166. 1 Mod. 64. 1 Sid. 464. 2 Keb. 6174, 2 Mod. 33, 3+ 
If A. makes a Releaſe to B. of an Obligation, in which B. is bound to him with 
Proviſo, that A. might have and enjoy 12017. due from J. S. to B. at Lady-day bes 
enſuing; this is a Condition precedent, and not ſubſequent, becauſe the 1200 5 
not due at the Time of the Releaſe, but at a Day to come; and if it ſhould be ſu 
ſequent, the Condition would then be void, the Releaſe being of a Perſonal Thing 
1 Roll. Abr. 415. | 


þ 
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If A Tenant for Life, and R. in Reverfion in Fee, covenant to levy a Fine, and 
that it ſhall be to the Uſe of A. and his Heirs, $7 R. does not pay 10s. to A. the 


Condition ſubſequent, and not precedent ; fo that A. has an Eſtate in Fee till R. 
ays the 10 5. becauſe there is a Day limited for Payment of the 10 and the ſub- 
ſequent Words explain the Intent to be a ſubſequent Condition, viz. And if he pays 
i then, it ſhall be to A. for Life, and after to the Uſe of R. in Fee; which ſhews 
te Intent to be, that A. ſhall have an Eſtate in Fee till the 105. paid. 1 Roll, 
4 4. Forybolder in Borough Engliſh. ſurrenders to the Uſe of himſelf for Life, and 
fitter to the Uſe of his Eldeſt Son and his Heirs, if he lives to the Age of twenty-one, 
1 provided and upon Condition, that if he dies before twenty-one, that it ſhall remain 
do the Surrenderor and his Heirs ; tho' by the firſt Words it ſeems to be a Condition 
@ precedent, yer upon all the Words taken together it is not, but a Surrender to thie 
bee of the Eldeſt Son, to be defeated upon a Condition ſubſequent. 3 Lev. 132. 
141 made a Leaſe by Indenture of a Meſſuage to B. in December 22 Car. for 
twelve Vears, and covenanted with B. to repair it with all neceſſary Reparatious be— 
fore Midſummer following; and B. covenanted on bis Part, Quod ab & poſt tale tempus 
quale A. repararet & emendaret pred Meſſuagium, quod tunc prædictus B. ſufficienter re- 
pararet pre didum Meſſuagium ad omnia tempora durante ditto termino, in an Action of 
Covenant by A. againſt B. for not repairing of the Meſſuage after Midſummer, ac- 
cording to the Covenant of B. and declares, that altho' he has performed all the 
4 Covenants on his Part to be performed, (without any particular Averment that he has 
$ repaired before Midſummer, according to the Covenant, with all neceſſary Repara- 
tions) yet the Defendant has not repaired it after the ſaid Feaſt, Sc. This is a good 
Declaration; for the Covenant of A. to repair it before Midſummer, is not a Condi- 
tion precedent, but only the Time divided and mutual between A. and B. viz. 'That 
A. ſhall repair it before Midſummer, and B. after during the Term; for which each 
of them may have their Remedy by an Action againſt the other, for the ultimate 
Time limited for A. to Repair is at Midſummer, and the Covenant of B. refers to the 
ſaid extreme Time limited to A. and not to the Fact, viz. the Reparation, for the 
Words are poſt tale tem pus, Sc. 1 Roll. Abr. 416, 417. Vide Stile 140, 141. 
Conditions precedent muſt be literally performed; and Equity will ſeldom give 
Relief in Caſes of ſuch Conditions, but it often does in Caſes of Conditions ſubſe- 
quent, which not being favoured, becauſe they go in Defeaſance of Eſtates, this 


A. 


Court may relieve, if performed in the ſubſtantial Part, tho' ſome of the Circum- 
ſtances are not purſued. 3 Chan. Ca. 130. | 


W lt is ſufficient in Caſe of a Condition ſubſequent that the Intent and Subſtance be 
performed, 1 Vern. 83. 

= A Man by his Will gave an Annuity to his Grandaughter for Life, and afterwards 
iy a Codicil to his Will declared, That if his Grandaughter ſhould marry with the good 
Lien of bis Truſtees, then ſbe' ſhall have a Portion. But without their Conſent ſhe 
married a Man worth nothing, the Husband is not intitled to the Money, the Con- 


Wdition, viz. That if ſhe ſhall marry without the good Liking, &c. being a Condition 
precedent to the Gift of the Portion. 1 Hill. 285. 


A Man bequeaths to his Niece, an Infant, the Surplus of his Perſonal Eſtate, pay- 
| idle at twenty-one ; and if ſhe ſhall die before twenty-one, the Surplus to go over. 


1 he Bequeſt is a Condition precedent, and the Niece ſhall have the Intereſt paid her 
de n the mean Time. 2 Hill. 419. | | 

71 A Man bequeaths the Reſidue of his Perſonal Eſtate to a Woman, provided ſhe 
nd! 


aries with the Conſent of his two Executors; on the Death of one, the Condition 


o eing a ſubſequent one is become impoſſible, and ſhe may marry without the Con- 
405 ent of the Survivor. 2 Vll. 626. 
la executory Contracts, if the Agreement be that one ſhall do an AR, and that 
it or doing thereof the other ſhall pay, Sc. the doing of the Act is a Condition pre- 
y ben * to the Payment, and the Party who is to pay ſhall not be compelled to part 
| 


is Money till the Thing be performed for which he is to pay. This is laid for 

Rule by Holt C. J. Salk. 111. pl. 3. 1 Vent. 177, 214. 

if a Day be appointed for the Payment of Money, and the Day is to happen be- 

Ire the Thing can be performed, an Action may be brought for the Money before 

Ne Thing is done ; for the Party relied upon his Remedy, and intended not to make 
e Performance a Condition precedent. Salk, 171. pl. 3. 1 Vent. 117, 1 Saund. 319. 


roth of September after, to the Uſe of R. in Fee: In this Caſe the Word 57, Ec. is a 


Where 


17 the Condition be in the Copulative, and it is not poſſible to be ſo performed, | 
Goulſ. 71. Poph. 204, 205. 


Where a certain Day of Payment is appointed, and that Day is to happen ſubſ.. 
quent to the Performance of the Thing to be done by the Contract, in ſuch Cafe 


Performance is a Condition precedent, and muſt be averred in an Action for the 1 0 
Money. Salk. 171. pl. 3. Sois 1 Jon. 218. to be underſtood. Salk. 112. p. 1. =” 
(R) Of Conditions Copulative and Disjunttive. n 


ſhall be taken in the Disjunctive. 1 Roll. Abr. 444 Owen 52. 1 Len, », Wi 


As if the Condition be, that he and his Executors ſhall do ſuch a Thing : This ; 

in the Disjunctive, becauſe he cannot have an Executor in his Life-time. 21 EA 
b. 

os if the Condition be, that he and his Aſſigns ſhall ſell certain Goods: This is h 

the DisjunCtive, becauſe both cannot do it. 21 Ed. 4. 44 1 Roll. Abr. 444. 

If a Leaſe be made to Husband and Wife for twenty-one Years, if the Husband ard 
Wife, or any Child between them, ſo long lives, and the Wife dies without Iſſue, ye 
the Leaſe ſhall continue during the Life of the Husband ; for the Disjunctive ren 
to the Whole, and disjoins not only the latter Part, as to the Child, but alſo to the 4 
Baron and Feme ; ſo that the Senſe is, if the Baron, Feme, or any Child, ſhall < 
long live. Co. Lit. 225. a. Moor 239. pl. 375. Owen 52, 53. 1 Leon. 74. Goulſ.11, 
1 And. 161, 162. 

So if an Uſe be limited till A. ſhall come from beyond Sea, and attains to his ful | 
Age, or dies; if he comes from beyond Sea, or attains his full Age, the Uſe ceaſs 'T 
Co. Lit. 225. a. | 1 


an 


(S) Of Conditions to enlarge Eſtates. bu 


A Condition to enlarge or increaſe an Eſtate may be good; as if a Gift be mad: 
in Tail, or a Leaſe be made for Life or Years, on Condition that if ſuch a 
Act be done or not done, the Leſſee ſhall have the Land ro him and his Heirs; as if 
one makes a Leaſe for Life to one, and if the Leſſor dies without Heir of his Body, 
then he grants the Land to the Leſſee and his Heirs for ever. 

Or if Land be granted to a Man for five Years, on Condition that if the Grantee 
pays to the Grantor within the two firſt Years 10/7. then that he ſhall have the Fe- 
ſimple, otherwiſe that he ſhall have the Land but for five Years, and Livery of Sci 
be made according to the Deed ; this is a good Condition, and by this upon ttt 
Performance of the Condition the Fee-ſimple will paſs. 

So if one grants Land for five Years, rendring Rent, and that if the Leſſee vill 
hold it over to him and his Heirs, that he ſhall pay 20 J. Rent; this is a good Con- 
dition, and if he pays the Rent he ſhall have the Fee-ſimple. 

So if a Man makes a Leaſe for Years, and at the ſame Time for the Surety of ttt 
'Term to the, Leſſee makes a Feoffment to him, upon Condition that if he be diſturbed 
in his Term he ſhall have the Fee-ſimple of the Land, and delivers both thei 
Deeds at one Time, and gives L. ivery of Seiſin accordingly ; this is a good Condition 


So if a Leaſe for Life be made, upon Condition that if the Leſſor or his Hei I 
pays to B. or his Heirs 104, at a certain Day, that then the Leſſor may re- enter n1 
and if he does not pay it at that Time, and the Leſſee pays to the Leſſor or hi lie 
Heirs 10 J. at a certain Day, after the former Day, that then the Leſſee {hall hut 8 
the Lands to him and his Heirs for ever; this is a good Condition. not 

But in all Caſes where theſe Kind of Conditions are good, to make the increaſed 8 


ſtate good there muſt be theſe Things in the Caſe: | 

Firſt, There muſt be a precedent particular Eſtate, as an Eſtate in Tail for Life a 
Years for a Foundation to erect the ſubſequent Eſtate upon, and that firſt Eſt! 
alſo muſt be certain and irrevocable, not upon Contingency or with Power oi Re- 
vocation. 

Secondly, The Privity muſt remain until the Time of the Performance of the Cote 
dition; for if the Donee or Leſſee grants away the firſt Eſtate, the Condition canno 
afterwards be performed to effect and produce the increaſing Eſtate. 

Thirdly, The ſublequent Eſtate muſt veſt Eo inſtante, when the Contingency po! 
which the Condition depends ſhall happen, or never. "hl 
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W 7nurtbly, The firſt and ſecond Eſtate muſt take Effect by one and the ſame Deed, 
or elſe by two Deeds delivered at the ſame Time, for qu incontinenti fiunt in eſſe 
g * öh, The Condition upon which the Increaſe is, muſt be poſſible and lawful; 
for upon an impoſſible Condition it cannot, and upon an unlawful Condition it ſhall 
rot increaſe. Shep. Touch. 128, 129. 1 | 
It one makes a Leaſe. for Life, provided that if the Leſſee dies within ſixty Years, 
*. his Executors ſhall have the Land for ſo many of the ſixty Years as ſhall be to 
come at the Time of his Death; this is no good Condition to make the Eſtate to 
increaſe, but it may be a Covenant. 1 Co. 155. Dyer 150, 

And if a Leaſe for Years be made, on Condition that if the Leſſor ſells the Rever- 
© {ion of the ſame Land, the Leſſee ſhall have the Fee of it; this is no good Condition 
to increaſe the Eſtate. 1 Co. 84. | 

And a Poſſibility cannot decreaſe upon a Poſſibility ; as a Leaſe for Years to a 
Leaſe for Life by one Contingent, and the Leaſe for Life to a Fee-ſimple by another. 
404 if a Leaſe be made to a Man and a Woman for their Lives, on Condition 
that which of them two ſhall firſt marry, that one ſhall have the Fee, and they in- 
termarry; in this Caſe neither of them ſhall have the Fee for Incertainty. Co. 


it. 218. 


(T) Of Conditions to abride an Eſtate. 


'TF a Man makes a Leaſe for Life, and adds this Condition, That if the Leſſee 

| ] within one Year does not pay 20s. that he ſhall have but a Term of two Years, 
and if he does not pay the 20s. by this his Leaſe for Life is gone, and he has now 
but a Leaſe for two Years. Cv. Lit. 318. 5 Ed. 3. 21. 


(U) Of the Matter and Subſtance of a Condition. 


F a Leaſe be made, on Condition that if a Stranger diſlike it, or be diſcontent 
with it, that the Leaſe ſhall be void; this is a good Condition. 1 H. 8. 13. 
If a Leaſe be made, on Condition that if the Leſſee be outlawed, the Leaſe ſhall 
be void ; it ſeerns this is a good Condition. Shep. Touch. 129. 
= If a Feoffment be made, on Condition that if the Feoffee commits Treaſon, that 
the Feoffor ſhall re- enter; in this Caſe the Condition is vain ; for if the Feoffor enters, 
be Entry is not lawful, for the King is intitled, and his Title ſhall be preferred. 1-3. 
No Condition or Limitation, be it by Act executed, Limitation of a Uſe, or by ; 
Deviſe or laſt Will, that contains in it Matter repugnant, and tending to the utter 
Subverſion of the Eſtate, or Matter that is againſt Law, or Matter that is impoſſible 
o be done, is good. 
And therefore in all ſuch Caſes if the Condition be ſubſequent the Eſtate is abſo- 
Wute, and the Condition void ; and if the Condition be to go before the Eſtate, the 
Estate and Condition both are void. 1 Co. 85. 6 Co. 43. 9 Co. 128. 
If a Feoffment or other Conveyance be made of Land, or a Grant of Rent, Ec. Repugnant 
In Fee-ſimple by Deed or Will, upon Condition that the Feoffee or Grantee ſhall not Conditions to 
lien to certain Perſons, as to J. S. or to J. S. and , . this is a good Condition, 7eſtrain Alie- 
So if one makes a Feoffment in Fee of Land, on Condition that the Feoffee ſhall on. 
hot alien it in Mortmain ; this is a good Condition. 
do if A. be ſeiſed in Fee of Blackacre, and B. enfeoffs A. of Whiteacre in Fee, on 
| ondition that he ſhall not alien Blackacre; this is a good Condition. 
But if the Condition be, that the Feoffee or Grantee ſhall not alien the Thing 
granted to any Perſon whatſoever, or that if he does alien to any Perſon, that he 
* pay a Fine to the Feoffor; theſe Conditions are void in the Caſe of a common 
1 1 repugnant to the Eſtate; but in Caſe of the King, ſuch Conditions 
od. 
And in the Caſes of a common Perſon alſo the Alienation is good until it be 
Molded by the Feoffor. 
* And in Pg, 19 Fac. B. R. it was held by Juſt. Dodridge and Chamberlain, that if a 
Teoffment be on Condition, that if the Feoffee aliens he ſhall pay 107. to the 
4 G . Feoffor; 
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Feoffor ; that this is a good Condition: But Ch. Juſt. and Juſt. Haughton held the 
contrary, for then this ſhall be a Circumvention of the Law. Co. Lit. 223, 

If a Gift had been made to an Abbot and his Succeſſors, on Condition not to alien, 
this had been a good Condition. Dy. & Stud. wh 

If one makes a Feoffment of Land to an Infant, on Condition that he ſhall not 
alien to any Perſon; this is a good Condition during the Minority of the Infant, by 
not afterwards. 

In like Manner as if one makes a Feoffment to a Husband and Wife, on Condition 
that they ſhall not alien; this Condition to ſome Intent is good, that is, to reſttan 
Alienation by Deed of Feoffment, and to ſome Intent repugnant and void; that is 
to reſtrain Alienation by Fine, for that is lawful. 

So if a Gift be made in Tail, on Condition that the Tenant in Tail may alien & 
the Profit of his Iſſues; this is a good Condition. | 
And ſo if Land be given in Tail, upon Condition that the Tenant in Tail or his | 
Heirs ſhall not alien in Fee-fimple, Fee-tail, nor for the Term of any other's Lite, 3 

but for their own Lives, this Condition is good. 

But if Lands be given in Tail, on Condition that the Tenant in Tail or his Heir 
in Tail ſhall not ſuffer a common Recovery, levy a Fine with Proclamations according g 
to the Statutes of 4 H. J. and 32 H. 8. to bar the Iſſues, or on Condition that he N 
ſhall not make Copyhold Eſtates of Copy hold Lands, according to the Cuſtom d 
the Place, or make Leaſes according to the Statute of 32 H. 8. c. 28. theſe Conditions 
are repugnant, and therefore void. : 

And yet as to the laſt of theſe Caſes, ſee the Opinion in Co. Lit. 223. to the con. | 
trary ; and that a Condition to reſtrain the making of ſuch Leaſes is good, for thi Wi 
Power is not incident to the Eſtate, but given to him collaterally by the Statute, ard | 
Quilibet poteſt renunciare juri pro ſe introduto. But tota Curia in Mary Portingtui' 

Caſe is againſt him. 

If a Man makes a Gift in Tail to A. the Remainder to him and his Heirs, on 
Condition that he ſhall not alien ; this Condition as to the Eſtate-tail is good, and A 
void as to the other; and therefore if there be an Alienation he ſhall defeat it only n C 
to the Eſtate-rail. Shep. Touch. 130. Co. Lit. 224. 10 H J. 11. 13 H. | 
10 Co. 30. Perk. F. 739. 

And if a Man makes a Gift in Tail, on Condition that the Donee or his Heirs. ſal 
not alien; this is a. good Condition to ſome Intents, and void to other; and ther- 
fore if he makes a Feoffment in Fee, or any other Eſtate by which the Reſervation 
is diſcontinued tortiouſly, the Donor ſhall enter, otherwiſe if he ſuffers a common 
Recovery. 

And if a Gift in Tail be made, on Condition that the Tenant in Tail ſhall gat 
make a Leaſe for his own Life; this is not a good Condition. 6 Co. 43. againſt G 
Lit. 223. | 

If one ſeiſed in Pee of Land makes a Leaſe of it for Years or Life, on Condition 
that the Leſſee ſhall.not alien the Land leaſed, or any Part thereof, during the Term, 


or on Condition that he ſhall not alien it, or any Part of it, during the Term, vid. * 
out Licence of the Leſſor ; theſe are good Conditions. =—_ 

So if one be ſeiſed in Fee of a Manor, and he makes a Leaſe of Years of it!0 kill 
7. F. on Condition that he ſhall not make voluntary Eſtates by Copy; this is 4 good co. 
Condition, but in a Feoffment in Fee ſuch a Condition is repugnant and void. kee 

And if one be poſſeſſed of a Leaſe for Years, or of a Houſe, or of any other Chatte Gr: 
Real or Perſonal, and he gives or ſells all his Intereſt therein, upon Condition ih ( 


the Donee or Vendee ſhall not alien the ſame; this Condition is void for Repugnanc)) 
and the Gift or Sale is abſolute. 6 Co. 43. Co. Lit. 223. 

If one makes a Feoffment of Land in Fee, on Condition that the Feoffor ſhall it 
tain the Land for twenty Years without Interruption ; this is a good Condition, 4 
not repugnant. 2 Co. 72. Dyer 318. | 

If I grant Land to another for Life, if it ſhall pleaſe me ſo long to ſuffer hin; 
this Condition is repugnant and void. Dyer 94. 

If a Feoffment be made of Land in Fee, on Condition that the Feoffee ſhall 1% 
enjoy the Land, or ſhall not take the Profits of the Land, or on Condition that the 
Heir of the Feoffee ſhall not inherit the Land, or on Condition that the Feoffee ſhal 
not do Waſte, or on Condition that his Wife ſhall not be endowed ; in all theſe and 
the like Caſes the Condition is void as repugnant to the Eſtate. 10 Co. 39. © Ls 
206. Plow. 171, 133. 21 H. J. 8. 8 HJ. 10. Perk. C. 731. 

= | | 
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If a Gift in Tail be made, on Condition that the Donee or his Iſſues ſhall not take 
the Profits of the Land, or on Condition that if the Donee dies, his Eſtate ſhall go 
bo another, or on Condition that their Wives ſhall not be endowed, or on Condition 
o ye they ſhall not do Waſte, or on Condition that Warranty and Aſſets, or a col- 
3 n Warranty, ſhall not bar the Iſſues in Tai}; all theſe Conditions are repugnant 
and void. 6 Co. 41. 1 Co. 84. Co. Lit. 223. N * 
lt Lands be given or granted to two and their Heirs, on Condition that the Sur- 
EZ vor ſhall have the Whole notwithſtanding Partition, or on Condition that the Sur- 
# .ivor ſhall not have the Whole altho' there be no Severance; theſe Conditions are re- 
pugnant and void. 1 Co. 8. Redd. | 

If one makes a Leaſe for Life, on Condition that the Leſſee ſhall not do Fealty; 
this Condition is not good. | 
If Lands be given to one and the Heirs Males of his Body, provided that if he 
dies without Heirs Females of his Body, that the Donor ſhall re-enter ; this Condi- 
tion is repugnant and void. Co. Lit. 204. 

It one has Land in Poſſeſſion or Reverſion, and he grants Rent out of it, on Con- 
dition that the Grant ſhall not charge the Perſon of the Grantor; this is a good Con- 
dition, and not repugnant. f ATT 

Bur if a Man grants a bare Annuity, or grants a Rent-charge out of another Man's 
Land with ſuch Condition, or if one grants a Rent-charge on Condition that the 
Grantce ſhall not diſtrain nor charge the Perſon of the Grantor, or if one grants a 
Rent out of Land, on Condition that the Land ſhall not be charged with it; all theſe 
Conditions are repugnant and void. 

So if tuo grant a Rent-charge out of Land, provided that it ſhall not extend to 
© one of them; this Condition is repugnant and void. Shep. Touch. 131, 132. Co. Lit. 
146. 10 H. J. 8. 6 Co. 41. 5 H. J. J. 7 H. 6. 44. Perk. 5. 732. 
lf a Man ſeiſed in Fee of Land makes a Leaſe for Years, rendring Rent, and 
after the Leſſee makes a Leaſe to the Leſſor of other Land, on Condition that he 
© ſhall not diſtrain for his Rent in the former Leaſe made to this Leſſee ; this is a good 
Condition, and not repugnant. 
lk one makes a Feoffment in Fee, or Leaſe for Life, with Warranty, on Condi- 
tion that the Feoffee or Leſſee ſhall not vouch ro Warrant, nor recover in Value; or 
if the Leaſe be made without Impeachment of Waſte, on Condition that if the 
Leſſee commits Waſte the Leſſor ſhall re- enter; theſe are good Conditions, and not 
Ws repugnant. Perk. C 734 Dyer 47. 


W forbid the doing of any Thing which in its Nature is Malum in ſe, as to kill a Man, 
Wor the like, or. Malum probibitum, being a Thing forbidden by any Statute, or the 
like; all ſuch Conditions are good, and may ſtand with the Eſtates. 

& But if the Matter of the Condition tends to provoke, or furthers the doing of ſome 
qunlawful Act, or to reſtrain or forbid a Man the doing of his Duty; the Condition 
for the moſt part is void. | 

= And therefore if Lands be given or granted to a Man, upon Condition that he ſhall 
kill a Man, or upon Condition that he ſhall burn his Neighbour's Houſe, or upon 
Condition that he ſhall forſwear himſelf, or upon Condition that he ſhall ſave and 
keep harmleſs the Grantor whatſoever he ſhall do, or that if he do theſe Things the 
Grant ſhall be void; theſe Conditions are void. 

Or if Lands be given! or granted to an Officer, upon Condition that he ſhall not 
duly execute his Office; this Condition is againſt Law, and void: Et fic de fimilibus. 
Co Lit. 223, 224 207. - Perk. 6. 722, 723; | 
do if a Gift be made in Tail, upon Condition that the Donee ſhall diſcontinue, or 
" one_ gives or grants Land, on Condition that the Grantee ſhall be a Foreſtaller 
againſt the Statutes; theſe and ſuch like Conditions are void. Perk. F. 727. 

And hereupon: it is, that Conditions annexed: to Land, that the Profits thereof 
ll be employed to ſuperſtitious Uſes, are void; 1 Co 24. 6 C6. 


3. 

4 a And hence alſo it is that ſuch Conditions which are againſt the Liberty of Law, 
* _ a Man ſhall not marry, or the like, are void: Dyer 343. Co. Lit. 206. 

* | nd hence alſo ſuch as are againſt the publick Good; and therefore if one grants 


k Land to J. & on Condition that he (being a Husbandman) ſhall not ſow his 
able T.and ; this Condition is void. 


And 


— . cc wu 


All Conditions annexed to Eſtates being compulſory. to compel a Man to do any Conditions a- 
Thing that is in its Nature good or indifferent, or being reſtrictive, to reſtrain or gainſt Law. 


— 


— 


Con dition. Part J. 


Limitations. 


And in all theſe Caſes if the Condition be ſubſequent to the Eſtate, the Condition 
only is void, and the Eſtate good and abſolute; if the Condition be precedent, the 
Condition and Eſtate both are void; for an Eſtate can neither commence nor increaſe 
upon an unlawful Condition. 11 Co. 53. J Ed. 3. 65. Perk. F. 122, 125. 

All Conditions annexed to Eſtates that contain in them Matter at the Time of 
making of them impoſſible to be done, are void ; and therefore, 

If one gives or grants Land, on Condition that a Man ſhall go to Rome in three 
Days; or on Condition that a Man ſhall enfeoff ſuch a Corporation, when there i; 
no ſuch ; or if one gives Lands in Tail, on Condition that the Eſtate ſhall ceaſe, 3 
if the Tenant in Tail be dead; or if one grants Lands, on Condition that a Ma 
ſhall enfeoff his Wife ; all theſe and ſuch like Conditions are void. 6 | 

And in theſe Caſes alſo if the Condition be ſubſequent, the Condition is void only 1 
and the Eſtate is abſolute; and if the Condition be precedent, the Condition and the W 1 
Eſtate both are void; for an Eſtate can neither commence nor increaſe upon an im. | 
poſſible Condition. x 4b 

And if the Thing to be done by the Condition be poſſible at the Time of making $ 
of the Condition, and do afterwards by the Act of God become impoſſible, the Con. & 
dition is become void, and the Eſtate abſolute; as if a Feoffment be made, on Con. WS 4 
dition that if the Feoffee dies before the Day, or on Condition that if the Feoffee | 
ſhall appear in ſuch a Court before or at Eaſter, and he dies before the Time; in 
theſe Caſes the Condition is gone, and the Eſtate is abſolute. 6 Co. 41. Co. Lit. 29, 
219, 206, Dyer 252. Perk. f. 935, 1729. Plow. 22, 286. 1 Co. 84. 

And the ſame Law is for the moſt part of Limitations, if they be repugnant, in- 
poſſible, or againſt Law, as is before ſhewed to be done of Conditions. 6 Cz. 41 
1 Co. 84 


(v) Of Conattions relating to Aſſignees by Nomination. 


Tf a Condition be to leaſe certain Lands for three Lives to the Obligee, or his A. 
ſigns, and after the Obligee demands a Leaſe to be made to three Strangers for 
their Lives; he ought to make it to them accordingly, or otherwiſe the Condition 
is broke; for here by the Word Aſigns, is intended Aſſigns by Nomination; for be 
cannot have other Aſſigns, inaſmuch as the Eſtate is not aſſignable before he has it 


1 Roll. Abr. 421. 1 Roll. Rep. 373. 3 Bulſ. 168. Bridgm. Rep. 39, 40. A 

If a Man be bound in 20 J. upon Condition to pay 101 to ſuch Perſon as the 1 
Obligee ſhall name by his laſt Will, and after the Obligee names no Perſon by hi If 
Will; the Obligor is not bound to pay it to his Executors, becauſe the Condition Po 
has Reference to his Nomination. 1 Roll. Abr. 421. Hob. 9. Godb. 192. And jt Mn 
Coke, there is a Diverſity where the Condition is to pay 10/7. to the Aſſignee of tht the! 
Obligee, and where to the Obligee or his Aſſigns; for in the laſt Caſe it veſts as 1 Bn 
Duty in the Obligee, and ſhall go to his Executors. it \ 
| if a Man makes a Feoffment in Fee, upon Condition that the Feoffee ſhall pa} of B 
201. to the Feoffor, his Heirs or Aſſigns, at ſuch a Day, and before the Day tit ther 
Feoffor dies; the Feoffor may pay it either to the Heir, or to the Executors of tit tory 
Feoffor, for they are his Aſſigns in Law to this Intent; for the Feoffor having a bat 's D 
Condition in the Land, and no Eſtate, could have no Aſſigns in Deed. Cy. Lit. 210.4 th 

But if a Man makes a Feoffment in Fee, upon Condition that if the Feoffor pi) he th 
201. to the Feoffee, his Heirs or Aſſigns, before ſuch a Day, Sc. and before the Di) A] 


the Feoffee dies; the Money cannot be paid to his Executors, becauſe the Aſſigne® 
of the Eſtate only were intended by the Condition; and where there may be A 
ſignees in Deed, the Law will never ſeek out or appoint Aſſignees in Law. C. Li, 
210. a. 5 Co. 96, 97. 

If A. ſeiſed in Fee by Indenture inrolled, covenants with B. that if B. pays to A 
his Heirs or Aſſigns, 400 J. at a Day, that then A. and his Heirs will ſtand ſeiled © 
the Uſe of B. and his Heirs; and A. deviſes to his Wife, during the Minority of Þ1 
Son, and dies; the Money ſhall not be paid to his Wife, for ſhe is not Aſhgne*, the 
Reverſion being in the Heirs of A. 5 Co.97. 1 Leon. 252. p 

But if A had made a Leaſe for Life, the Remainder to another in Fee, the Leet 
for Life had been an Aſſignee. 5 Co. 91. 

And it was ſaid, that if A. had conveyed over his whole Eſtate in part, yet ſo long 
as A. had any Part remaining, the Tender ought to be made to him. 5 C 974. 
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(W) at Perſons Gall be bound by a Condition. 


F an Eſtate be made to a Feme Covert ſhe ſhall be bound by the Condition, 

becauſe this does not charge her Perſon, but the Land. 1 Roll. Abr. 421. 45 E. 3. 
2$ 11. 8. 13. 6. 5. Moor 92. pl. 229. 

If an Eſtate be made to an Infant upon an expreſs Condition, the Infant ſhall be 
bound to perform it. 1 Roll. Abr. 421. 8 . 44. b. 

go where an Eſtate is deviſed to an Infant, upon Condition he is bound to take 
Notice thereof, and perform the Condition. 2 Lev. 21, 22. 1 Mod. 86, 87. 1 Vent. 


200g 2013 Gs. n 942 1 0 0 
& if an Eſtate be made to another in Fee, upon Condition his Heir after his 


© Neath, tho' he be within Age, ſhall be bound by the Condition. 1 Roll. Abr. 421, 
ones 390. Cro. Fac. 374. 1 Roll. Rep. 136, 198. 3 Bulſ. 58, 59. 


If a Man deviſes Lands to I. his Son, and to the Heirs of his Body, the Re- 
mainder to T. and the Heirs Males of his Body, upon Condition that he or they, or 
any of them, ſhall not alien, diſcontinue, Cc. this Condition ſhall extend only to re- 
ſtrain T and the Heirs Males of his Body, and not IH. and his Heirs. 5 Co. 68. 


If a Man leaſes Lands for Years, upon Condition that the Leſſee, nor his Aſſigns, 


call not alien the Term to any but to one of his Brothers, and after the Leſſee aliens 
to one of his Brothers; this Aſſignee is not within the Condition, but he may alien to 
E whom he pleaſes. 1 Roll. Abr. 422. Dyer 152. 4a. 

EZ If a Man deviſes Part of his Lands to his Eldeſt Son in Tail, and the Reſt of his 
W 11nd to his Younger Son in Fee, provided that neither of his Sons ſhould ſell or 


© leaſe before he comes to the Age of thirty Years; and that if either of the Sons 


E ſhould, Ec. the other Son ſhould have his Lands, &c. The Eldeſt before his Age of 
E thirty leaſes, and the Younger enters upon him: He ſhall hold theſe Lands diſcharged 


of the Proviſo, for that extends only to the immediate Eſtate expreſly deviſed, and 
hot to the new Eſtate ariſing upon the Limitation. 2 Leon. 38. Owen 8, 55. Moor 
271. pl. 324. Godol. 366. | 
E If a Man deviſes his Land to his Wife during the Minority of his Son, upon Con— 
© dition that ſhe ſhall do no Waſte, and dies, and the Wife marries again, and dies, 
Band after the Husband commirs Waſte ; the Condition is not broke; adjudged, be— 
cauſe a Condition to avoid an Eſtate ſhall be taken ſtrictly. 2 Leon. 35, 48. Lat. 20. 
And a Proviſo that the Leſſee ſhall not alien, extends not to his Executors. Moor 
7 uu 40. Dyer 65. 66. a. a 
If A being ſeiſed in Fee of the Manor of B. and of divers Lands in C then in 
Poſſeſſion of D. for ſeveral Years to come, makes a Feoffment thereof to E. to the 
Uſe of himſelf in Tail Male, Remainder to E in Tail Male, Ec. provided that H or 
the Heir Male of his Body, in whomſoever of them the Inheritance in Tail of all the 
Premiſſes ſhall happen to be, ſhall pay to the Daughter of A. 2001. according to the 
alt Will of A. and A. makes a Letter of Attorney to 4 K. to enter into the Manor 
df B. and the Lands in C. and in his Name to take Poſſeſſion, and deliver it to E. 
Fhcreupon Poſſeſſion is given to E. of all but what was in Poſſeſſion of D. and D. never 
jattorns, ſo that the Lands in C. paſſed not; and after A. by Will bequeaths 200 J. to 
bi Daughter, and dies without Iſſue; E is not bound by this Condition, becauſe he 
th not all the Land according to the Purport of the Condition, which was, that 
be that had all ſhould pay, Sc. Popb. 102, 103. 
A Perſon gives Money to an Infant, upon a Condition to be performed; the In- 
lt is bound by it as well as one at full Age, and may be a "Truſtee. 2 Vern. 561. 
An Infant ſhall be tound by Conditions in Fact, and ſuch Conditions as he can 
erform in Equity as well as in Law. 1 Mod. 300. 2 Vern. 343. Co. Lit. 233. C. 


If 4. leaſes to B. for Years, upon Condition that B. his Executors or Aſſigns, ſhall Who ſhall be 


ot alien; and B. makes his Wife Executrix, and dies, and the Wife takes a Huſ- 
and, and he aliens; this is a Breach. Paſch. 28 II. 8. Dyer 6, J. by Brown and 
%%, contra Baldwin; for the Land is tied with the Condition into whoſe Hands 
*ver it comes. 1 Leon. 3. 
If a Leaſe for Years be made, upon Condition that the Leſſee, his Executors or 
gns, ſhall not alien without the Aſſent of the Leſſor, and the Leſſee dies In- 
ate, his Adminiſtrator cannot aſſign without Licence, for he is an Aſſignee in Law. 
e Eliz. 26, 1 Leon. 3, Vide 1 Aud. 123, 124 Cro. Eliz. 657, 
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If a Man leaſes an Houſe for eighty Years, upon Condition that the Leſſee, j; 
Executors and Aﬀigns, ſhall maintain it in Repairs; and if, upon lawful Warn 
given by the Leſſor, that the Houſe is in Decay, it is not repaired, &c. within f 
Months, the Leſſor, Sc. may re-enter; and the Leſſee leaſes it to A. for thin 
Years, and A. leaſes it to B. for fifteen Years: If the Houſe is out of Repair, War. 
ing muſt be given to the firſt Leſſee, and not to B. for he is no Aſſignee of the T 
but has only a petit Intereſt under the great Leaſe, and the Warning needs not be 
given at the Houſe, but to the Perſon of the Leſſee who has the grand Intereſt, 7% 
36. Owen 114. The Notice to B. (being a Perſon not concerned) tho? upon the 
Land, is not ſufficient, Cro. Fac. 9. Moor 680. pl. 932. Owen 114. 


(X) Of a Condition ro perform Covenants. 


F a Man leaſes a Manor by Indenture, except a certain Parcel of Land, and in ty 
Indenture there are ſeveral Covenants to be performed on the Part of the Leſſe; 
and after the Leſſee for further Security binds himſelf in an Obligation to perform al 
the Covenants, Articles and Agreements contained in a Pair of Indentures, and name 
the ſaid Indentures, and after the Leſſee enters into the Land excepted : Yet this 
not any Breach of the Condition, for this Land excepted is not leaſed, and is ſo xi 
it had not been named, and therefore it cannot be intended an Agreement to be per. 
formed on the Part of the Leſſee within the Intent of the Indenture. 1 Roll. A, 
431. Cro. Elix. 657. Moor 553. 2 747. 11 Co. 50. 
But if the Exception was of a Thing debors, as a Way, Common, or other Prof 
apprender, it is otherwiſe. Cro. Eliz. 637. Moor 553. pl. 747. 
Note; Where a Leaſe is void, the Bond to perform the Covenants is alſo yl 
1 Sid. 309. . 1 Lev. 45. T. Raym. 2). 

If a Man makes a Leaſe for Years rendring Rent, payable at Michaelmas and u 
the Annunciation, upon Condition that if he does not pay it upon the ſaid Feaſts, « 
within fourteen Days after, that it ſhall be lawful for him to re- enter; and the Leſe 
binds himſelf upon Condition to perform the Covenants and Agreements of thi 
Leaſe; and after the Leſſee does not pay the Rent at the Feaſts, but after, ai 
within the fourteen Days; yet the Condition is forfeited, for the Condition in tit 
Leaſe is not Part of the Reſervation. 1 Roll. Abr. 431. 

If A. by Deed Poll reciting, that he was poſſeſſed of certain Lands for Years | 
good and lawful Conveyance aſſigns the ſame to B. and in the Deed there are ſer 
Articles and Agreements on the Part of A. and A. enters into a Bond to B. iti! 
Condition for the Performance of the Articles and Agreements in the Deed: If / 
had not ſuch Intereſt by a good and lawful Conveyance, the Obligation is forfeit 
1 Leon. 122. | 

If A. by Indenture leaſes Lands to B. for Years, and covenants that B. ſhall en 
the ſame without Interruption ; but there is a Proviſo in the Indenture, that it 4 
pays 10 J. to B. on the 31ſt of March next, the Indenture and all therein conta 
ſhall be void; and A. enters into an Obligation with a Condition for the Performa 
of the Covenants in the Indenture ; and the 2oth of March next A. diſturbs B. 1 
after upon the ſaid 31ſt of March pays the 10 1. Yet an Action lies upon the Obi 
tion, for by the Breach of the Covenants before the Condition was performed, i 
Obligation was forfeited, and it is not material that the Covenants became void befor 
the Action brought. Cro. Eliz. 244. Vide 2 Brownl. 167. And tho? the Obliget ® 
leaſes the Covenants after the Breach, it is not material. 3 Leon. 69. Heb. 165. 

But if the Proviſo had been, that upon Payment of the 10 J. as well the Obi 
tion as the Indenture ſhould be void, perhaps it had been otherwiſe, for then 
Bond would have been void before the Action brought. Crs. Eliz. 244. 

If a Man leaſes for Years, by the Words Demiſe, Grant, &c. and in the w= 
there are ſeveral Covenants on the Part of the Leſſor, and he enters into 2B 
conditioned for the Performance of all the Covenants, Ec. in the ſaid Deed: “ 
extends as well to the Covenants in Law, as expreſs Covenants, 4 Co. 80. 6. 

If A. by Deed enfeoffs B. provided that if A. pays Money to B. on or beſo 
certain Day, the Feoffment ſhall be void ; and covenants to ſave harmlels from lr 
cumbrances and Arrear sof Rent, and to make further Aſſurance, and after A. ent 
into an Obligation conditioned for the Performance of all Covenants, Payne 


Articles and Agreements compriſed in the Deed : If A. pays not the Money, * 
1 | |; 
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Bond is not forfeited, for there being no Covenant to pay the Money, it is a Proviſo 
in Advantage of the Feoffor, that if he _ the Money he ſhould have the Land 2 3 
0 that it is at his Election to pay the Money or loſe the Land, which is a ſufficient 
Loſs to him ; and the Word Paymem in the Bond has Reference to the Covenant to 
Gave harmleſs from Arrears of Rent. Cro. Fac. 281. 2 Mod. 36, 37. | 

But it is otherwiſe if the Condition of the Bond had been for the Performance of 
all the Covenants and Conditions in the Deed. 2 Lev, 116. adjudged. The like in 
Il. 206. the Proviſo being, that if A. paid for B. 40 l. 10 C. &c. for the Word 
payment in the Obligation ſhall have Reference to ſuch Payments only as by the 
Need are compulfory, not ſuch as are voluntary, for otherwiſe the Obligation and 
Condition would be repugnant and contrary to the Deed. 1 Brownl. 113. 1 Bulſt. 156. 


(Y) Of Condition to ſave harmleſs, &c. 


N an Action of Debt brought by A. againſt B. in which C. and D. are Bail for B. 
] if the Plaintiff has Judgment againſt B. and the Bail, and after C. one of the Bail, 
gives Security to A. for all the Money due to him; and in Conſideration thereof A. 
promiſes C that be may take Execution againſt D. the other Bail, and that he will 
not releaſe him without the Aſſent of C. upon which C. procures D. to be taken in 
Execution, and after A. releaſes him out of Execution, and thereupon D. is bound to 
A. in an Obligation, of which the Condition is to ſave A. harmleſs of all Actions and 
Damages which may ariſe upon the Releaſe of D. out of Execution, then being in 
Execution at the Suit of A. from all Perſons that may trouble him concerning the 
(aid Releaſe, and after C. brings an Action againſt A. for the Breach cf his Promiſe, 

and recovers his Damages: This is a Breach of the Condition, for the Condition is 
not to be intended by the Words of the Damages only which directly ariſe upon the 
WReleaſe, but to any Collateral Act debors as to the ſaid Promiſe. Hob. 269, 270. 
Caſe 353. | | 
| Where the Condition is, that the Defendant ſhall diſcharge, acquit or free the 
WPlaintiff of or from ſuch a Bond, or Rent or Action, or from any other Thing in 
particular aſcertained in the Condition, there the Negative Plea, Non damnificatus, is 
vot good, becauſe the Defendant hath undertaken to do an Act in Diſcharge of the 
Plaintiff, Carth. 375. | 
W But where the Condition is only to free, or diſcharge or indemnify the Plaintiff 
from avy Damage, or Coſt or Trouble which ſhall or may happen by Reaſon of ſuch 
Bond, Rent or Action, or other particular 'Thing therein mentioned ; in ſuch Caſe 
the Negative Plea is ſufficient, becauſe it does not appear that any Damage hap- 
pened to the Plaintiff; and if no Damage happened, then it is impoſſible that the 
Defendant ſhould ſhew in the Affirmative the Manner how he had freed or diſcharged 
the Plaintiff; therefore it lies on the Part of the Plaintiff, by way of Reply, to ſhew 


RE: 


+ wherein he was damnified. Carth, 374. 5 Mod. 244- 
want 
L, (Z) What Perſons may perform a Condition. 


U A. and B. levy a Fine to the Uſe of 4. in Pee, if B. does not pay 105. at 
Michaelmas after; and that if he then pays the ſaid 10s. that then it ſhall be to 
the Uſe of A. for Life, and after to B. in Fee, d d after B. dies before Michaelmas ; 
it ſeems the Heir of B. may pay the 105. for th': is not more Perſonal, being the Pay- 
ment of Money, than in the Caſe of Lit. (Co. Lit. 205. b. 206. a.) upon a Mortgage. 
The Court was divided as to this Point, viz. Croke and Fones thought it was not 


ao Perſonal, but the Heir might perform it; but Bramꝑſton and Berkley econtra. 1 Roll. 
Der. 420. 1 Jon. 390. 
a Both If a Ma 


n makes a Feoffment in Fee, upon Condition to be void if the Feoffor 
Pays a certain Sum of Money to the Feoffee, and the Feoffor dies before Payment, 


's Heir cannot pa 


fort! * y it, becauſe the Time of Payment is paſt; for the Condition 
5 * ws eneral, if the Feoffor pays, Sc. it is as much as to ſay, if the Feoffor during 
* 1 e pays, Sc. Lit. $. 337. Co. Lit. 208. a. 

A. : ut when a Day of Payment is limited, and the Feoffor dies before the Day, his 
of * may tender the Money, becauſe the Time of Payment was not paſt by the 
1 *ath of the Feoffor. Lit. . 337. Co. Lit. 208. b. Poph. 10. 


So 


304 


* 
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By Demand, 
Sec. 
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So may his Executors or Adminiſtrators, becauſe they repreſent the Perſon od 
their Teſlator. Lit. . 337. Co. Lit. 208. b..209. a. F. 7 

If A. mortgages his Lands to B. upon Condition that if A. and C pays 20; at 
Day to B. that then he ſhall re-enter: A. dies before the Day, C. may Pay the 
Money, Ec. and yet the Letter of the Condition is not performed. Co. Lit. 219 
So if C. dies before the Day, A. may pay it. Ibid. Y 

But if A. had been * at the Day, and would not have paid the Money, hy 
had refuſed to pay it, and C had tendered it, B. might have refuſed it. Ch j; 
219. b. $ . fy | : 

If a Man deviſes his Land to his Daughter at her Age of eighteen Years, and thy 
his Wife ſhall take the Profits to her own Uſe until his * comes to eightee, 
provided ſhe ſhall keep and bring up his Daughter at School, Cc. and dies; and i 
Wife marries again, and dies, the Intereſt in the Lands accrues to the Husband; f. 
the Keeping and Education of the Child is not of ſuch particular Privity, but it ny 
be effectually performed by another. Hob. 285. Hut. 36. 1 Brownl. 1g, (4 
350, 388. | | | | 

"I two are enfeoffed to reinfeoff, if one refuſes to reinfeoff, the other cannot pet 
form the Condition by a Feoffment of the Whole. Contra 49 Ed. 3. 16. J. 1 l 
Abr. 421. | 

If the Condition of an Obligation be to pay a leſs Sum, if my Servant, by nr 
Command, tenders it to the Obligee, this is ſufficient. 2 H. 6. 3. b. 1 Roll. Abr. ul 

So if a Stranger tenders for and by the Aſſent of an Infant above fourteen. Jy 
222. pl. 137. | 

If : Man makes a Feoffment in Fee by way of Mortgage, upon Condition to k 
void upon Payment of Money by the Feoffor at a Day; if a Stranger of his on 
Head tenders the Money, the Feoffee is not bound to receive it. Co. Lit. 206, 41 
I Leon. 34. Owen 137. h 7 

But if the Feoffee accepts it, this is a good Satisfaction, and the Mortgagor or ti 
Heirs agreeing thereto afterwards, may re-enter ; but the Mortgagor may diſagra 
thereto if he will. C9. Lit. 206. b. 207. 4. 

If A. enfeoffs B. upon Condition that B. ſhall pay Money at a Day, and B. bei 
the Day enfeoffs C. now C. has an Intereſt in the Condition, and may tender te 
Money at the Day for the Safeguard of his Eſtate. Lit. $. 336. Co. Lit. 201.1 
5 Co. 96. hats 

And ſo alſo may B. being a Party and Privy to the Condition. Lit. F. 336. 6 
Lit. 207. b. | | 

If a Man mortgages Land, upon Condition that if he or his Heirs repay 100/. 2 
ſuch a Day, he ſhall re-enter; and dies leaving a Daughter, and his Wife ce 
with a Son; if the Daughter pays the Money, and after the Son is born, pet be 
ſhall retain the Land for ever. Cro. Car. 61, 


(AA) Of Conditions where ſomething is to be done before the Performant # 
Breach of them. 


F a Man leaſes Land for Life or Years, or, Oc. reſerving a Rent, and for Defill 
of Payment a Re-entry ; the Leſſor ought to demand the Rent at the J 
otherwiſe the Condition ſhall not be broke by the Non-payment of the Rent. 1% 
Abr. 459. 
80 if a Man leaſes Land, reſerving a Rent, to be paid at a Place out of the 14% 
upon Condition of Non-payment to re-enter : Tho the Rent be to be paid out d 
the Land, yet this is a Rent, and not an Annuity ; and therefore the Leſſor ought! 
demand it at the Day, otherwiſe he ſhall not enter for the Non-payment. 40 
Cro. Eliz. 415, 535, 536. | | EY 
If a Man reſerves a Rent, and that if the Rent be in Arrear he ſhall forfeit 
much by way of Nomine pœnm; the Nomine pane ſhall not be forfeited without It 
mand made. Hob. 82, 180, 113, 133. 1 Brownl. 159. 10 
If a Man grants a Rent- charge to another, and for Default of Payment to forte 

a Nomine pane ; no Forfeiture fal be of the Nomine pane without a Demand at 
Day. 7 Co. 28. b. Cro. Eliz. 383. Gouldſ. 129, 186. Moor 357. Pl. 486. of 
If a Man leaſes Land for Life or Years, reſerving a Rent, upon Condition - 
the Leſſee does not pay the Rent at the Day without any Demand made 1135 
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Leſſor, that then it ſhall be lawful to the Leſſor to re- enter: In this Caſe, by this 
ſoecial Agreement of the Parties, the Leſſor may enter for Default of Payment of the 
Tent without any Demand. $ Cv. 40. . | Y 

If a Man leaſes Land for Years, reſerving a Rent, with Condition for Non-pay- 
nent to be void: In this Caſe the Leſſor ought to demand the Rent at the Day of 
Payment by the Condition, or otherwiſe the Leaſe is not void tho' it be not paid by 
Ide Leſſee. 1 Roll. Abr. 459. 1 Sid. 7. 
W Where a Man leaſes to another, reſerving a Rent, and the Leſſee covenants to pay 
the Rent at the Days limited, he ought to pay it without any Demand, at his Peril, 
baſmuch as he hath bound himſelf to pay it. 1 Roll. Abr. 459. 
W 1f a Man leaſes Land by Indenture for Years, reſerving a Rent, payable at certain 
WW Days at London, and the Leſſee in the ſame Indenture covenants to pay the ſaid 
nent at the Days and Place aforeſaid ; he ought to pay it, by Force of this Cove- 
iat, without any Demand of the Leſſor, otherwiſe he has broke his Covenant. 
WW: Roll. Abr. 459. ; : 

If a Man leaſes for Years, reſerving a Rent, with a Clauſe of Re-entry ; and upon 
he making the Leaſe the Leſſor lends him 2007. Stock, and the Leſſee covenants to 
day the Rent at the Days and Place; and after, by another Covenant, covenants 
hat if Default of Payment of the ſaid Rent be made at any of the Days in which it 
Sought to be paid, according to the Effect, Limitation and true Intent of theſe Pre- 
ents, then the Leſſee covenants to repay the ſaid 200 J. Tho? there needs no De- 
and of the Rent to make the firſt Covenant to be broke by Non- payment, yet 
Where ought to be a Demand to intitle him to the 200 J. for this laſt Covenant does 
Wot refer to the Covenant before, but to the Reſervation: The Words are (according 
W the Limitation of the Indeuture) which is the Reſervation ; and by theſe Preſents is 
Wintended the Indenture, or the moſt notable Part thereof, which is the Reſervation. 
= Ryll. Abr. 460. 
WW If a Man leaſes Land by Indenture, reſerving a Rent, and the Leſſee binds him- 


» 


4 
f by Obligation, upon Condition to perform all Covenants, Articles and Payments 
7 n the Indenture mentioned: In this Caſe there ought to be a Demand by the Leſſor, 
1 o make the Obligation to be forfeited. 1 Roll. Abr. 460. | 
W If a Man leaſes by Indenture certain Coal-Mines, reſerving a Rent, and the Leſſee 
Winds himſelf in an Obligation, with Condition to obſerve, perform, piy and keep 
Wl Payments, Rents, Covenants, Grants and Agreements in the ſaid Indenture men- 
Wioned: In this Caſe it is a good Aſſignment of a Breach of the Condition in an 
WAction of Debt, upon the Obligation that the Leſſee did not pay him the Rent at 
e Time of Payment thereof by the Reſervation, without alledging that he de- 
Wnanded the Rent at the Day of Payment; for he is not bound to demand it, but 
Wine other ought to pay it without Demand. 1 Roll. Abr. 460. Cro. Car. 76, 17. 
. 90, 91. | 
If a Man makes a Leaſe, rendring Rent, and covenants by the Indenture of Leaſe 
0 piy the Rent, being lawfully demanded, and enters into an Obligation to per- 
orm the Covenants ; the Leſſee is not bound to pay the Rent without a Demand. 
Roll. Abr. 460. 
If A. leaſes Land to B. by Indenture for Years, reſerving 201. Rent per Annum, 
able at four Feaſts by equal Portions ; and after B. is bound in an Obligation to 
upon Condition that if he pays to A. for the Rent of the ſaid Premiſſes the 
Fearly Rent of 20 J. for ſuch Term, ( ſciticet the Term demiſed) at four Quarter- 
Days, according to the Tenor and Effect of one Leaſe thereof made, bearing Date 
with this Obligation, and made between the ſaid Parties, according to the Tenor 
nd Effect of the ſaid Leaſe, by equal and even Portions, then the Obligation ſhall 
e void: The Leſſee is not bound to pay the Rent by this Condition without any 
Demand of the Leſſor, becauſe it refers to the Indenture of Leaſe, and that it ſhall 
de paid as a Rent according to the Indenture. 1 Roll. Abr. 460, 461. Cro. Car. 421. 
a Man makes a Grant of a Rent out of Land, and after deviſes, that the 
Dn ſhall have the ſaid Rent according to the Intent of the ſaid Writing; and 
— if his Heir pays the ſaid Rent according to his Will, then he ſhall have the 
Pipoſttion of the ſaid Land ſo long as he ſhall perform the Will; and if his Heir 
not perform his Will, then that his Executors ſhall have the Diſpoſition of the 
and, to the Intent that his Will be performed; and if there be Default in the Heir 
at his Will be not performed, and Default in his Executor that his Will is not per- 
"ned, then the Land ſhall be to J. S. In this Caſe the Grantee of the Rent ought 


4 I | 


ſor 


to 
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By Notice. 


agreed between them, if C does not pay him the Sum according to the Age 


. 


to demand the Rent at the Days of Payment from the Heir, and from the Executo- 
when it comes to him, otherwiſe 1. S. ſhall have nothing; for the Will refers to the 
Writing ; and the Clauſe of the Executor is not that he ſhall pay the Rent, but i 
there be Default in him, Ec. ſo that this is not to be paid as a Rent, and then it 
ought to be demanded. 1 Roll. Abr. 461. Cro. Fac. 144, 145. 

If a Man deviſes Land to another, upon Condition that if be pays 4 l. yearly mn; jc 
the Land to the Wife of the Deviſor for her Life, adding over and above, that hi, ful 
Intent and Will was, that ſhe ſhould be yearly paid the ſaid Rent accordingly : The be. 
viſee ought to pay this Rent to his Wife, at his Peril, without any Demand of tj; 
Wife, otherwiſe the Condition is broke. 1 Roll. Abr. 461. Lane 78. 

But if a Man deviſes Lands to his Wife for Life, ſo long as ſhe ſhall be effeQtuall 
ready to demiſe it to his Heir at 50 J. paid yearly, when ſhe ſhall not dwell on it her. 
ſelf; yer if ſhe goes and lives at another Place, the Condition is not broke without 
Tender and Refuſal to leaſe. Meer 626. pl. 860. 

If a Man leaſes Lands for Years, upon Condition that if the Leſſee does not pr 
yearly 40 5. at the Feaſt of P. during the Term to D. it ſhall be lawful to the Ie 
to re-enter: In this Caſe the Leſſee ought to pay it, at his Peril, without any De. 
mand, becauſe this is not iſſuing out ofany Land. 1 Roll. Abr. 461. He muſt ſeek þ 
if in Englar..l. Lit. F. 345. Co. Lit. 213. U. Dal. 54, 55. 

If 4. conveys Lands to B. in Tail, upon Condition that B. and the Heirs of hi 
Body ſhall pay to the Daughter of A 2001. or ſo much thereof as ſhall be unpaid x 
the Death of A. according to the Intent of the Will of A and after A. by Will de. 
viſes to his Daughter 2007. viz. 100 J. to be paid that Day twelve Months next after 
his Death, and the other 1001. that Day twelve Months next after, Cc. and ds; 
B. is not bound to pay the 2007. without Demand; for the Payment by the Inden. 
ture is referred to be according to the Will, and the 2001. was deviſed as a Legacy, 
which ought to be paid upon Demand, and not at the Peril of the Executor, ai 
therefore the Nature of the Payment is altered by the Will. Poph. 102. 

If a Man, in Conſideration that J. S. will deliver a Horſe to a Stranger, promiſs 
to pay F. S. 51. when he ſhall be thereto requeſted: J. & needs not give Notice u 
him of the Delivery of the Horſe, but he ought to take Notice thereof at his Peil, 
for he ought to pay it upon Requeſt, 1 Roll. Abr. 461. 

If the Condition of an Obligation be to pay 104. to the Obligee at the Day of the 
Marriage of the Obligee; the Obligee is not bound to give Notice to the Obligor be 
fore bis Marriage at what Day he will be married, but the Obligor ought to tle 
Notice thereof at his Peril, inaſmuch as he has taken upon him to pay it at the Dy; 


Ibid. 1 Roll. Rep. 433, 434. Cro. Car. 34. adjudged. Hutt. 80, 3 Bulſt. 237. Du 1 
tatur Cro. Fac. 404. : | ods 

If a Man promiſes F. S. in Conſideration that he will marry A. V. his Couſin, it 3 
will pay 101 to him at the Day of his Marriage: J. S. needs not give Notice to i 1 K. 
who made the Promiſe, before he marries with A. V. at what Day he will mam If 


her, but he ought to take Notice thereof at his Peril, inaſmuch as he has taken up! 
himſelf to pay it at the Day, tho* the Marriage is to be had by J. S. himſelf. 1 NA 
Ar. 462, 468. Telv. 168. Cro. Fac. 229, 405. 3 Bulſt. 326. Lat. 97. 1 K. N. 
433, 434. adjudged. 3 Bulſt. 236, 237. adjudged, and therein it is ſaid, tht (i 
is a Difference where Money is to be paid, and where a Collateral Thing is to le © 
upon the Marriage Day; but yet vide Cro. Fac. 102. Cro. Car. 35. Hut. 80. 1: 
122, 168. | 
So a fortiori, if a Man promiſes to pay 104. to J. S. at the Day of the \artir 
of IH”. N. for there the Marriage is not to be had by him to whom the Promiſe 
made. 1 Roll. Alr. 462,468. 1 Roll. Rep. 433, 434. 3 Bulſt. 236, 237. | 
If J. §. Tues an Action againſt F. D. and 7. N. comes to J. S. and promiſes lia 
that if he will ſurceaſe his Suit againſt 7. D. that he himſelf will pay him al tt 
Charges, Ec. of the ſaid Suit, when he, fcilicet J. S. comes into Somerſetſpir:: 
. ſurceaſes his Suit, and after comes into Somerſetſbire, J. N. is bound to pets 
is Promiſe, without any Notice given of the coming of J. S. into Some rſetſlirt, hl 
cauſe this was a Duty by his coming there. 1 Roll. Abr. 462, 469. 1 Roll. Rep. 37 
Hob. 68. 1 Brownl. 10. Sed vide Hob. 93. where the Opinion is contra. 


If A. ſays to B. that if he will ſell certain Cattle to C. for ſuch Sum as wn 
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he himſelf will pay it; and B. ſells the Cattle to C. for 20 J. to be paid at a Dy 
come, and C. does not pay the 20/. at the Day, A. is bound to pay it at gut” 
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vithour any Notice given to him by E. for how much he ſells them, or at what 
Time, becauſe he has taken upon himſelf to pay it at his Peril. 1 Roll. Abr. 462. 

If A. ſells Lands to B. by the Name of twenty Acres, according to the Rate of 
501, for every Acre; and it is agreed between the Parties, that the Land ſhall be 
meaſured by J. . before the firſt of January next enſuing; and A. covenants to re— 

ay according to that Rate for every Acre before the firſt of May after: If there be 
"ot twenty Acres upon the Meaſure, if 7. F. meaſures it, and it is found there is not 
E .wenty Acres, 4 ought to repay it before May at his Peril, without any Notice given 
bos many cw EOS of Ts ot 7 has taken upon himſelf to perform it at 
IF il. 1 Roll. Ar. 462, 409. I Kol. Rep. 314. 

; me this Caſe, if 2 the Agreement no certain Perſon had been appointed to 
heaſure it, but that it ſhould be meaſured by one elected by one of the Parties, and 
I by another elected by the other : If the Vendee elects 7. F. and gives Notice thereof 
do the other, and of a certain Time to meaſure it, and 7. &. does it at the Day, and 
none comes for the other to join with him, yet he ought to take Notice, at his Peril, 

Thor many Acres it wants of twenty, otherwiſe an Action of Covenant lies; for now, 
by the Matter ſubſequent, and the Default of the Vendor, it is as much as if 7. F. 
had been appointed at the Beginning to have meaſured it. 1 Roll. Abr. 462, 469. 
1 Roll. Rep. 314. In Point of Covenant, Notice is not ſo ſtrictly to be given as it is 
upon an W is in Point of Forfeiture, Cro. Fac. 390, 391. & vide 472. 

Bulſt. 12. ut. 80. 

, If 5 Condition of an Obligation be to account before ſuch Auditors as the Obligee 
uill aſſign, and the Obligee aſſigns Auditors, he ought to give Notice thereof to the 
e I 2 oo ＋ account. I Roll. Abr. 462. 8 Ed. 4. 1.06. 

its. Arvitrament 15. 92. 6. 
= if lam bound to enfeoff ſuch Perſons as the Obligee ſhall name, he ought to give 

Notice of thoſe which he names, otherwiſe I am not bound to enfeoff them. 1 Roll. 

Ir. 463. 8 Ed. 4. 15. | 
g It the 9 be to ſeal ſuch Obligation as an Eſcrow as the Obligee ſhall write, 
he is not bound to ſeal it without Notice of the Eſcrow written. 1 Roll. Ab. 463. 

If the Condition of an Obligation be, that if the Obligee returns from beyond the 
eas before the 22d of April next, then if the Obligor pays unto him at Eaſter 
following 100 J. the Obligation ſhall be void: If the Obligee returns within the Time, 
he is not bound to give Notice thereof to the Obligor ; but he ought to take Notice 
N r at _ 442 he has bound himſelf to this Inconvenience. 1 Roll. Abr. 463. 
Lie Point adjudged contra per tot Cur' 1 Bulſt. 44. in Gable v. Moſs. 
lf the Condition of an Obligation be to pay 20 J. within ten * after J. S. has 
code five Times in fix Days from Londen to Jork, and from York to London; he ought 
oo take Notice of the doing thereof at his Peril, becauſe it is to be done by a Stranger, 
Wn Roi. Abr. 463, 469. Hut. 80. Hard. 42. Poph. 164. Cro. Fac. 137, 150. dubitatur. 
If the Condition of an Obligation be to pay 20J. to B. the Obligee within one 
Lear after B. ſhall marry C. In this Caſe he is bound to pay it to B. within one Year 
aſter the Marriage, without any Notice given of the Marriage by B. for he has taken 


C who is a Stranger to the Condition. 1 Roll. Alr. 463. Telv. 168. Cro. Fac. 229. 
Ide 2 Sid. 36, 116. Lat. 15. 1 Roll Rep. 286. 3 Rulſt. 86, 327. Cro. = 229, 
Sh. $3457. All. 24. Popb. 165. 1 Roll. Abr. 410. pl. 5. 

if 4. ſells to B. certain Weys of Barley, or other Things, and B. aſſumes to pa 
for every Wey as much as he ſells a Wey for to any other Man; if he after ſells to 
others certain Weys for a certain Sum, he ſhall not have an Action upon the Caſe 
againſt B. upon his Promiſe, till he has given him Notice for how much he ſold the 
Wey to others; for B. is not bound to pay it till Notice, becauſe it is uncertain, and 
not known to him ; and here he aſſumes in general, and not in particular, to pay ſo 
much as J. F. ſhall pay for a Wey, and ſo he does not aſſume to take Notice at his 
Peril. 1'Roll. Abr. 463. 1 Roll. Rep. 285. Cro. Fac. 432. 3 Bulſt. 85, 86. 
Vet where it lies as much in the Conuſance of one as the other, he muſt take No- 
dee at his Peril. 1 Bulſt. 12. 2 Bulft. 143, 144. Cro. Fac. 493. Lelv. 121. All. 2. 
2 did. 116. Hard. 42. | | 

Bur if he had undertaken to pay as much for every Wey as he ſold a Wey for to 
h 5 if 7. §. after bought a Wey for a certain Sum, he ought to take Notice thereof 
1 is Peril, without any Notice given, otherwiſe he has broke his Promiſe. 1 Roll. 

463. 1 Jon. 287. Cro. Fac. 684. Sil. 184. 1 


bon himſelf to pay it within one Year; and he may take Notice of the Marriage of 
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| Uſe to D. for he ought to take Notice thereof at his Peril, tho' the Time of the D. 
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If A. is indebted to B. by Obligation in 60 J. for the Payment of 30. and there. 
upon, in Conſideration that B. will mutuo dare to C. a Stranger, upon Requeſt, (, 
much as will make it 100 J. and will accept C. and D. to be bound to B. for the Pay. 
ment of the 100 . and will deliver up the ſaid Obligation of 60 J. A. undertake, 10 
B. that the ſaid 100 J. with Intereſt, ſhall be paid as certainly as any Money in 
England: In an Action upon the Caſe by B. he is not bound to alledge more, bu 
that he lent the 701. to make the 20}. 100 l. to C. without averring that he gy 
Notice thereof to A, for the Reaſon aforeſaid. 1 Roll. Abr. 463. 

If 4. covenants with B. to make ſuch Aſſurance to him of the Manor of D. as th; 
Counſel of B. ſhall deviſe before ſuch a Day; and after the Counſel deviſes an Af. 
ſurance, B. ought to give Notice thereof to A. otherwiſe he is not bound to perform 
it. Jvid. 

But if A. covenants to make ſuch Aſſurance as the Counſel of A. himſelf ſhall de. 
viſe ; then if his Counſel deviſes, he ought to perform it without Notice given by }, 
1 Roll. Abr. 464. 1 Leon. 105. | 

If in an Action upon the Caſe upon a Promiſe the Plaintiff declares, that the De. 
fendant promiſed to pay ſo much for his Paſſage over certain Locks in a River mad: 
by the Plaintiff in his own Soil, as the Lord of M. thereafter ſhould appoint to be 
paid for the Paſſage of every Boat ;. and alledges, that the Lord of M. after appointed 
ſo much in certain to be paid, Ec. and that he requeſted the Defendant ſuch a Dy 
to pay it: This is a good Declaration, without alledging that he gave any Notice to 
the Defendant of the Appointment of the Sum made by the Lord of M. becauſe the 
Plaintiff is as great a Stranger thereto as the Defendant, and it does not lie more in 
his Conuſance than in the Conuſance of the Defendant, this being to be appointed 
by a Stranger. 1 Roll. Abr. 464. Crs. Car. 132. | 

If A. bargains with B. for certain Land for 1004. in this Manner, 7s. he git 
him 201. preſently, and ſays further, if he likes the Land and Aſſurance, that then 
this 201. ſhall be in Part of Payment of the 100 J. but if he does not like it, that 
then he ſhall have back his Money again; and after he diſlikes the Bargain, he may 
have an Action of Debt for the 20/7. before any Notice given to B. of his Dillke, 
for he ought to take Notice thereof at his Peril. 1 Roll. Abr. 464. Cro. El. 834 

If a Man undertakes to deliver to J. S. at B. on Shipboard twenty Quarters d 
Barley; altho' J. S. ought to bring a Ship there to receive the Barley, yet he need 
not give Notive to him that he has brought it there, for he ought to take Notice 
thereof himſelf. 1 Roll. Abr. 464. 1 Roll. Rep. 312. 3 Bulſ. 152, 153. 

If A. aſſumes to B. in Conſideration that B. will deliver to D. certain Wood to 
the Uſe of A. that he will pay ſo much, Ec. for every Load to B. upon Requeſt. l. 
an Action upon the Caſe, if he alledges that he delivered ſo much, c. to D. to tit 
Uſe of A. and that he after required A. to pay ſo much for every Load, Ec. this 
good, without alledging any Notice given to A. when he delivered the Wood to fi 


livery is uncertain. 1 Roll. Abr. 464. | 

If a Leſſee for Years covenants to find neceſſary Proviſions for the Leſſor, l 
Steward and Servant, at all Times when he ſhall keep a Court there; the Leſt 
muſt take Notice of the general Summons, and do it without Perſonal Notice gt! 
him. Palm. 532. 

If a Condition of an Obligation be to perform an Award, and the Arbitrati 
awards, that one ſhall make a general Releaſe of all Things till the Date of the Obi 
gation: It is not an Excuſe to him to ſay that he was at all Times ready to mi 
ſuch general Releaſe, but the other never requeſted him to do it. 1 Roll. Ar 4+ 
Owen 7. 1 Leon. 71. 

After a Marriage by C. with D. the Daughter of A. B. the Father of C. in Core 
ſideration that A. will give 50 J. to C. for the better Maintenance of C. and D. 
at the Requeſt of B. B. promiſes A. to pay 100 J. to D. the Daughter of 4 if he 
ſurvives C. her Husband : In an Action upon the Caſe by the Adminiſtrator of 4 
againſt B. after the Death of C it is a good Declaration to aver, that A. paid ro 
50 J. to C. in his Life, and yet the Defendant B. did not pay the 100 J to D. wi 


- lurvived C. without averring any Notice given of the Payment of the 50. by A4 


C. for he has taken upon himſelf to pay it at his Peril. 1 Roll. Ab. 46+ Al. 
Godol. 160. 15 
If a Man promiſes another, that upon Requeſt he will make him a good and 5 
cient Aſſurance of certain Lands for ſeven Years: He ought upon Requeſt to f. 
I 


us. 86. Condition. 


2 


* 
Uu 
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Years, without any Tender of a Leaſe by him to whom the Promiſe 
3 Lock fr 80 Fan to make a good Leaſe at his Peril, for here the Requeſt does 
3 ger 1 to the Manner of the Conveyance to be made, but only to the Time when 
3 C Leaſe ſhall be made. 1 Roll. Abr. 465. | 1 
it the Condition of an Obligation be, that whereas the Obligor is Leſſee for Tears 
n the Obligee of certain Lands; if he renders up the Poſſeſſion of the Land at the End 
1 7 the Term of the Leſſor, his Heirs or Aſſigns, upon Requeſt, then the Obligation ſhall be 
. &c. and after the Leſſor aſſigns over his Reverſion, and the Aſſignee at the 
| ar ob; the Term requeſts him to render up the Poſſeſſion to him; he is bound to do 
Ss "Shock any Notice given him that he is Aſſignee ; for he ought to take Notice 
I ereof at his Peril, ina much as he has bound himſelf to render it up to the Aſſignee. 
W Roll. Abr. 465. Bridg. 128, 129. | | 
ka Man leaſes a Mill for Years, and the Leſſee covenants to repair the Mill, and 
e Leſſor covenants to find him great Timber for it; the Leſſee ought to give No- 
Nee to the Leſſor how much will ſuffice for the Reparation, and not to demand in 
enetal Timber for Reparations, or otherwiſe the Leſſor is not bound to deliver any. 
# Abr. 468. | 
| 1 420 . of an Obligation be, that if the Obligor, with two others, make, 
Ind, upon Requeſt, ſeal to the Obligee an Obligation of 40 J. then, Sc. it is ſuffi- 
Bent for the Obligee to make Requeſt only, without tendring any Writing to them, 
xr he ought to do it at his Peril. 1 Roll. Abr. 465. Cro. Fac. 652. 
© If the Plaintiff in an Action upon the Caſe declares, that in Conſideration that he 
gold become bound to the Defendant by Obligation for the Payment of 11 / at a 
| Day, the Defendant aſſumed to deliver an Horſe to the Plaintiff; and the Plaintiff 
Pers, that he offered to be bound to the Defendant, Sc. and did not ſiy the Obliga- 
Eon was ſealed, and that he offered to deliver it ſo ſealed, as he ought: This is not 
od, for he ought to do it of his Part. Hob. 24, 10g, 69, Jo. | 
© 1f A. being a Bailiff of the Borough Court of Weſtminſter, in Conſideration of 107. 
een to him by B. promiſes B. to arreſt 7. F at the Suit of B. by Proceſs out of 
e ſaid Borough Court: In an Action upon the Caſe upon this Promiſe, it is a good 
lea for A. to by, that he was always ready after the ſaid Promiſe to arreſt 7. S. at 
e Suit of B. if he had brought to him any ſufficient Warrant to do it; but ſays, B. 
ver brought him any Proceſs out of the ſaid Court to arreſt him: This is a good 
lea, becauſe it belonged to B. to ſue out the Proceſs, for it will be Maintenance in 
to do it; and the Law (where the Words are general) will ſo marſhal them, that 
Sc ought to do it for whom it is moſt proper. 1 Roll. Abr. 465. 
lf the Condition of the Obligation be, that the great Bell of Mildenball ſhall be 
Prried to the Houſe of the Obligor in V. at the Coſts of the Men of Mildenball, and 
ere ſhall be weighed, and put in the Fire in præſentia hominum de Midenball, and 
Pen the Obligor ſhall thereof make a Tenor to agree in Tono & Sono to the other 
Pell of Mildenball. In this Caſe the Obligor ought to weigh and put it in the Fire, 
be ought to do it to whoſe Occupation it properly belongs to do it, which is the 
a WP fendant, who ought to make the Bell. 1 Roll. Abr. 465. 9 Ed. 4. 3. U. Bro. 
dition 72. Fitz. Barr. 87. 


} If A. binds himſelf to B. to deliver to B. a certain Quantity of Hops, well picked 
d conditioned, and that B. ſhall have the Choice of theſe Hops out of 204 Bags 
WY Hops of A. of his own Growth: In this Caſe B. ought to do the firſt Act, fſcilicet, 
. We ought to require A. to ſhew him his 204 Bags, out of which B. ſhall have his 
WS tion, for otherwiſe B. cannot make any Election without View of the 204 Bags, 
lch are in the Cuſtody of A. himſelf, and A. cannot deliver them before Election. 

Nad. Abr. 466. All. 25, 26. Stil. 49, 74. March 714, 15. 
fa Man covenants to make further Aſſurance at all Time and Times at the Charge 

the Covenantee, and the Covenantee demands a Fine after for further Aſſurance, 
Ne Covenantor is not bound to levy it, if he does not appoint a certain Day when he 
have it levied. 1 Roll. Abr. 466. 

If a Man promiſes to make ſuch Aſſurance of ſuch Lands as he has by Copy to 
Iother, before ſuch a Day as his Counſel learned ſhall adviſe: If he tenders an Aſ- 
rance to him withour any Advice of his Counſel, yet he who made the Promiſe is 
und to ſeal it, otherwiſe he has forfeited the Aſſumpſit. 1 Roll. Abr. 466. For to 
e Advice of his Counſel, is only for the ſtrengthning his Aſſurance ; and, at his 

n Peril, he may require it without if he will. Cro. Ex. 466. If the Party himſelf 
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might adviſe, it would be no Plea to ſay, Qyod conſilium non dedit adviſamenm 
Cro. Eliz. 299, 298. | ; 

In an Action upon an Aſſumpſit, if the Plaintiff declires, that whereas he, at ih 
Requeſt of the Defendant, had delivered to the Defendant ſo much old Lay Mer 
to be artificially made by the Defendant into Pewter Veſſels, capiendo inde of th 
Plaintiff tantum quantum for his Labour he ſhall reaſonably deſerve : In confideratin 
inde the Defendant after, ſcilicet, the ſame Day, aſſumed to deliver to the ſaid Plant 
Lay Metal artificially made into Pewter, when he ſhould be requeſted ; and auen 
that altho' the Defendant was requeſted to deliver the ſaid old Lay Metal made im 
Pewter Veſſels, yet he had not delivered it, Cc. and the Defendant pleads Ny 4. 
ſumpſit, and it is found for the Plaintiff. Tho? it is not averred, that he tenderdh 
the Defendant ſo much as he deſerved for the making thereof into Pewter Veſſ, 
yet the Declaration is good, for this is not a precedent Condition, but the Worg 
capiendo proinde, Ec. is but to ſhew the Contract between them, upon which he ny 
have an Action of Debt. Tho' the Defendant may retain the Goods till he be füt 
as much as he deſerves, yet this ſhall come of his Part to ſhew how much he 6. 
ſerves, and that he was ready to deliver it upon Payment thereof; for this ought y 
come properly of his Part, inaſmuch as it does not lie in the Conuſance of the Plainif 
how much he deſerves, without ſhewing thereof by the Defendant ; and alſo it is x 
the Election of the Defendant, either to bring his Action for what he deſcrve,, u 
retain the Goods till Payment, and therefore it ought to come of his Part; and her 
the Defendant does not rely upon it, but pleads Non afſumpſit. 1 Roll. Abr. 466, 

If A covenants with B. to ſurrender a Copyhold, which he has for Life, to th 
Uſe of B. who has the Reverſion thereof upon Requeſt made by B. to A. and aft 
B. tenders to A. a Letter of Attorney in Writing, by which he gives Power to tm 
Attornies to ſurrender for him, at the next Court of the Manor, to the Uſe of 3 
and this Courſe is warrantable by the Cuſtom of the Manor: In this Cafe, upon tis 
Tender and Requeſt to ſeal, A. is not bound to ſeal the Letter of Attorney, nor u 
ſurrender in Court, or otherwiſe, for A. has taken upon him to ſurrender upon Rs 
us ſo that it is at the Election of A. whether he will ſurrender in Count or h 

etter of Attorney, or any other ways that he may; and this Election cannot 
taken away by B. (All. 68, 69. Stil. 107.) and therefore when B. does not requir 
him to ſurrender, but only to ſeal a. Letter of Attorney; this is a void Requeſi, at 
as no Requeſt, (for it onght to be an expreſs Requeſt to make a Surrender, and 6 
implied one. Cro. Jac. 300.) and therefore A. is not bound to ſeal the Letter of 4 
torney, nor to ſurrender in Court, or otherwiſe, upon this Requeſt, 1 Rell. Abr.4$ 
467. Cro. Car. 299, 300. 1 Jon. 314, 315. Cod. 445. 

If A. and B. undertake one to the other to perform the Award of J. who avi 
that A. ſhall pay to B. 8/. 8s. or 31. and all Coſts that B. expoſuiſſet in & circa r 
ſecutionem enjuſdam placiti tranſgreſſionis inter ipſos A. G B. pendent”, prout per tun 
attornati præ did“ B. appareret, ad libitum ipſius A. in this Caſe B. is not bound ' 
render a Note of his Attorney to A. of the Coſt that he has expended in it, vito 
Requeſt made by A. to do it, becauſe A. has Election to pay one or the otit 
ſcilicet, the 81. which is certain, or the 3 J. and Coſts of Suit, which are uncertal; 
and B. does not know whether he will pay the one or the other, and therefore 
ought to do the firſt Act, /cilicet, to pay the 8 J or requeſt B. to give him a Not 
from his Attorney of the Coſt, and if B. refuſes to deliver it, A. is excuſed. And 
another Reaſon was given in this Caſe, viz. becauſe B's Attorney ought by 
Award to give the Note; and he is a Stranger, and therefore it needs not be be 
before Requeſt made. 1 Roll. Abr. 467, March 108. 

If A. be bound in an Obligation to B. of which the Condition is, that A fal f 
to B. all ſuch Money as by a true and juſtifiable Bill under the Hand of the Artem“ 
of B. ſhall appear to be before disburſed by B. or his Attorney, or any of them,“ 
by any of their Means or Appointment, upon ſuch a Day, in ſuch a certain Wh 
between, &c. In an Action upon this Obligation, if B. aſfigns for a Breach, 1 
245. by a true and juſtifiable Bill under the Hand of J. &. the Attorney of 1.45 
peared before to be disburſed, which A did not pay: This is a good Breach, iche 
alledging that 4. had Notice thereof, or that the Bill of the Attorney was ſhe 
bim; and tho? ir was expreſly alledged by A. that no ſuch Bill was rendered © * 
by which it appeared what Sum was disburſed, becauſe the Attorney was a Strang" 
of which A ought to take Notice at his Peril. 1 Roll. Ar. 467. Vide March 108,19, 
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8 Ch. 5. Ks. Condition. 
If A undertakes to B. that if B. will borrow 100 J. of C that he will pay it to 
ert ſuch a Day, and upon ſuch Conditions as ſhall be agreed between them; and B. 
bortous the Money, and agrees that it ſhall be repaid at a Day certain, and the 
1 None y is not paid, upon which C. ſues B. and recovers it: Now tho' B. did not give 
Vor ce of the Agreement to A. before the Day, yet B. ſhall recover his Principal 
W .-cinſt A but not his Damages, for the want of Notice ſhall not diſcharge C of his 
W promiſe. 1 Buſt. 12. | | 
it A upon a good Corſideration promiſes B. to join with him in the Surrender of 
eenain Copybold Lands, B. muſt give Notice to A. when he is ready to join in a 
Surrender. A. 68. 
It 4 deviſes Lands to B. (who is not his Heir at Law) in Tail, provided B. ſhall 
bot marry without the Aſſent of C and if ſhe marries without ſuch Aſſent, then de- 
nes the Land to D. B. at her Peril muſt take Notice of this Condition, for ſhe may 
s well take Notice of that as of her Eſtate, and no Body is bound to give her No- 
S tice, 2 Lev. 21, 22. 
"Otherwiſe where the Deviſe is to the Heir at Law upon ſuch a Condition, for the 
Heir upon his general Title may enter without Notice of ſuch Will or Condition. 
2 Lev. 22. | | 
So where a Man makes a Feoffment to the Uſe of himſelf for Life, Remainder to 
is Heir in Tail, Sc. upon Condition, and dies. 3 Mod. 28, 29, Cc. 
If a Man covenants to pay for the better Support and Maintenance of his Wife 
$2001. within two Years after he ſhall be required, to ſuch Perſons as ſhe ſhall by 
Decd aſſign and appoint : She appoints the Payment thereof to A. and B. and dies 
before Notice to the Covenantor, and adjudged Notice needs not be given in her 
Life-time. Skin. 34. 


Debt, promiſes to ſave me harmleſs from all ſuch Obligations in which I ſhall enter to 
7. L for his Debt not exceeding 500 J. If I enter into an Obligation to J. S. under 
od l he ought to fave me harmleſs at his Peril, without any Notice given to him 
chat L_ wes into an Obligation, becauſe he has bound himſelf to it. 1 Roll. 

Al. 467, 408. 

If the Condition be, that he ſhall pay ſo much as he ſhall be found in Arrear be- 
ore ſuch Auditor as the Obligee ſhall aſſign ; when the Auditor is aſſigned, he ought 
Fto take Notice at his Peril how much he is found in Arrearages, and perform it. 
1 Roll. Abr. 468. 1 Ro. m_ 286. 

WW So if the Condition be to ſtand to the Award of J. S. he ought to take Notice of 
| the Award at his Peril, and perform it. id. 
An Award was made between A. and B. that A. within two Months ſhould make 
t Leaſe, and upon the making thereof, B. ſhould pay him 50 1. A. is not bound to 
We've B. Notice when he would make the Leaſe, tho' it may be objected that B. muſt 
Walways have 50 J. about him. 1 Vert. 93. 
f the Condition of the Obligation be to pay the Damages that ſhall be recovered 
ere gainſt bim, he ought to take Notice of the Sum recovered at his Peril, 
0" and pay it. 1 Rell. Abr. 468. 18 Ed. 4. 18. 
* If a Man promiſes another to pay him ſo much at the Marriage of a Stranger, he 
1 ought to take Notice of the Marriage at his Peril, without Notice given. 1 Rall. 
* Abr. 462. 5% 4. 468. 1 Roll. Rep. 434 
* If A be indicted in a Leet for an Incroachment upon the Highway, and after . 
Cies, and B. his Heir continues the Incroachment, and thereupon an Order is made 
* In 5 Leet, that B. thall reform the Incroachment by a Day, upon the Pain of 405. 
* 5 for not reforming thereof, the Lord of the Leet brings an Action of Debt for 
ese, and declares thereupon as before: This is a good Declaration, without al- 
edging that B. had Notice of the Order made, inaſmuch as he is within the Juriſ. 
duc , 4 


diction of the Leet, he ought to take Notice thereof at his Peril. 1 Roll Abr. 468 
9 Vide 2 Roll. Abr. 136. pl. 7 ; a : "fy 
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* | I. a Man promiſes to perform an Award, which is, that he ſhall deliver up a cer- 
Wann Obligation to the other, in which the other is bound to him, without limiting 
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a Time when it ſhall be performed: If he brings an Action of Debt upon the 
| | Obliga- 
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If a Man, in Conſideration that I will enter into an Obligation to FG F. for his Before No- 
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Obligation, and recovers, and after delivers up the Obligation, yet it is not any per. 
formance of the Condition, but it is broke, becauſe he ought to deliver it up as it wa 
at the Time of the Award made, for the Recovery in the mean Time is a Dey 
and a Diſability of itſelf by his own Act to perform it. 1 Roll. Abr. 447. 1 Sia, 
T. Raym. 25. 1 Keb. 103, 118. 

If the Feoffee, upon Condition to reinfeoff the Feoffor, enfeoffs a Stranger, Upon 
Condition to perform the Condition, yet the Condition is broke, becauſe the Feof, 
has diſabled himſelf to do it. 1 Roll. Abr. 447. 38 Af. J. 

If there be Feoffee upon Condition to reinfeoff, or to enfeoff a Stranger, and af 
another recovers the Land againſt him by Default, yet till Execution ſued the Co. 
dition is not broke, for before Execution he is not diſabled ; for perhaps he gil 
never ſue Execution, and if he ſues Execution after he has made the Feoffment 2 
cording to the Condition, the Feoffor may re-enter, for the Condition is bicke 
1 Roll. Abr. 447, 848. pl. 1. 2. 44 Af 26. 44 Ed. 3. 9. b. 

Where a Feoffment is made, on Condition that the Feoffee ſhall give the Lands 9 
the Feoffor and his Wife, and the Heirs of their Bodies, Remainder to the right 
Heirs of the Feoffor ; if the Feoffor dies before the Gift made, he muſt make a Leit 
to the Wife for her Life, without Impeachment of Waſte, Remainder to the rig 
Heirs of the Feoffor, which is as near as can be to the Intent of the Condition, 1; 
$. 352. Co. Lit. 219. 

But where a Feoffment is made upon ſuch Condition, and the Feoffee enfeoff; x, 
other, and doth not perform the Condition, the Feoffor may enter, becauſe the 
Feoffee has diſabled himſelf to perform the Condition. Lit. F. 355. 

If the Feoffee, upon Condition to reinfeoff, Cc. grants a Rent-charge out of th; 
Land: This is a Forfeiture of the Condition, becauſe he is diſabled to make a Fer#. 
ment of the Land as it was at the firſt Feoffment ; and if the Feoffor ſhould accey 
the Re-feoffment, he ſhould be ſubject to the Charge. 1 Roll. Abr. 447. 

If the Feoffee, upon Condition to reinfeoff, Sc. takes a Wife; by this he hi 
diſabled himſelf to perform the Condition, becauſe the Land is ſubje& to the Done 
of his Wife, and remains not in the ſame Plight. Lit. F. 357. Co. Lit. 221. 

So if he had made a Leaſe for Years, to commence in futuro. Co. Lit. 221, b. 

But if Feoffee, upon Condition to reinfeoff, is difſeiſed, and after takes a Miß, 
binds himſelf in a Statute, Sc. This is no Diſability, for that during the Diſſeiſn th 
Land is not charged with it, ſo that if the Wife dies, or the Conuſee releaſes, &. 
and after the Diſſeiſee enters, he may perform the Condition. Co. Lit. 222.4 
2 Co. 59. b. 

If a Stranger recovers by real Action againſt a Feoffee, upon Condition to reinfeef; 
this is no Diſability of the Feoffee before Execution ſued, for perhaps he will not ſue 
Execution. 1 Roll. Abr. 448. 44 Ed. 3. 9. b. Secus where by Default upon a feigned 
Title. Co. Lit. 222. b. 

But if he that recovers ſues Execution, or enters upon the Feoffee, the Conditica 
is broke, for he is diſabled. 1 Roll. Abr. 448. 44 Ed. 3. 9. b. 

So if after ſuch Recovery the Feoffee makes a Re-feoffment, and after he that t: 
covers enters upon him, or ſues Execution; now the Condition is broke, and tit 
Feoffor may re-enter. 1 Roll. Abr. 448. 

If an Annuity be granted till he is promoted to a Benefice, if the Grantee tales 
Wife, the Annuity is determined, becauſe by the Marriage he is diſabled, & Lex 
cogit inutile, ſcilicet, to proffer it to him. id. 


(CC) To whom a Condition may bz performed. 


F a Man makes a Feoffment in Fee, upon Condition that if he pays 100. to fe 
Heirs, Executors or Adminiſtrators of the Feoffee within a Year after his Dent 
that then it ſhall be lawful for him to re-enter; and after the Feoffee makes a Fel. 
ment to J. F. and dies, and the Feoffor pays the Money to the Heir of the Feolkt 
This is a good Performance of the Condition, for the Heir is within the of? 
Words of the Condition. 1 Roll. Abr. 421. Cro. Eliz. 384. Moor Job. pl. 9 
Could. 117, 118. Poph. 100. 6 
So if the Condition be to pay to the Feoffee, his Executors or Aſſignees, and r 
Peoffee makes his Sons Executors, and dies, and Adminiſtration is committed dull 


their Minority, it is the ſafeſt way to pay the Money to the Executors, or one 
them; for the Adminiſtrator is but as a Bailiff to them. 3 Leon. 103. 1 
1 
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And in this Caſe, if the Money had been paid to the Aſſignee, it had been no 
Performance of the Condition, becauſe the Aſſignee is not named. 5 O. 97. Cro. 
3 2 Condition had been to pay it to the Peoffee, his Heirs or Aſſigns, it 
might have been paid to either. Co. Lit. 210. 4. 

If a Man makes a Feoffment in Fee, by way of Mortgage, upon Condition to be 
Void upon Payment of the Money by the Feoffor at a Day: If the Feoffee dies before 
the Day, the Money ſhall be paid to the Executors, and not to the Heirs of the 
© rFeoffee, becauſe it ſhall be intended the Eſtate was made by Reaſon of the Loan of 
the Money, or for ſome other Duty. Lit. $. 339. Co. Lit. 209. b. 

hut if the Condition be, that if the Feoffor pays, Sc. to the Feoffee, or his Heirs ; 
it he dies before the Day, the Payment ought to be made to his Heir, and not to his 
W pxecutors, for Deſignatio unius eſt excluſio alterius. Lit. F. 339. Co. Lit. 210. a. 
I Brownl. 66. | 

4 ; 1 the Condition of an Obligation be, to pay 10 J. per Ann. after the Death of the 
oObligee, to the Executors of the Obligee, for the Uſe of his Children, and he dies 
without making any Executors, the Money ſhall be paid to his Adminiſtrators. 
3 1165, 116. | 

i" 33 a Jewel to B. for 25 J. but no certain Time is appointed for the Re- 
ademption thereof; and after, B. being ſick, his Wife, in his Preſence, and with his 

Aſſent, delivers it to C and B. dies; the Money muſt be paid to the Executors of B. 
and not to C. becauſe by the Delivery of the Feme, with the Aſſent of the Baron, 

there paſſed no Intereſt, but a Cuſtody only. 3 244, 245. | 
It would be fo, tho' it be delivered over upon a Condition. It is not like a Mort- 

gage, for there he who has the Intereſt ought to have the Money. Yelv. 178. 
fk the Condition of an Obligation be to pay 107. Sc. it is a good Performance if 
he pays it to his Deputy. 1 Roll. Abr. 421. 42 Ed. 3. 13. b. 

A Bond conditioned for the Delivery of forty Pairs of Shoes at H within a Month 
0 7.S. a common Carrier, for the Uſe of the Obligee, and F. S. did not come to 
FH. within the Month, but the Obligor delivered them to his Porter: This is a good 
Performance, for the Delivery to the Man is a Delivery to the Maſter, within the 
Intent of the Condition. 2 Mod. 309. | 

I the Condition of an Obligation is to pay 20 J. to the Obligee, and other the 
EF arihhioners of D. it may be paid to any two of them. Moor 68. pl. 183. 


4 


HF 4. covenants with B. to make a Surrender of Land, or to convey Land to B. Upon Re- 
| upon Requeſt, (or upon reaſonable Requeſt): If a Writing purporting a Surrender queſt. 
er Conveyance be tendered to him, with Requeſt to ſeal it, A. ought to ſeal it pre- 
gently, and ſhall not have any Time to adviſe by his Counſel, whether it be according 
Wo the Covenant. 1 Roll. Abr. 441. Cro. Car. 299, 300. 1 Jon. 314 GCodb. 445. 
= If a Man covenants to make further Aſſurance at all Time and Times at the 
Wnarges of the Covenantee, and as Counſel adviſes that he ſhall levy a Fine; yet 
e is not bound to do it preſently, but he ſhall have convenient Time to do it, tho? 
e Words be, that he ſhall do it at all Times, for the Words ought to have a reaſon- 
Pole Conſtruction. 1 Roll. Abr. 441. 
f 4 vale a Copyholder for Life, covenants with B. to ſurrender to B. in Re- 
Nerſon the ſaid Copyhold Tenement, ſuper rationabilem requiſitionem ei fiendam by B. 
d after B. tenders to A. a W riting purporting a Letter of Attorney of Surrender 
e the ſaid Tenement to B. and A. requeſts, that before ſhe ſeals it, ſhe, by her 
ounſel, circa ſcriptum illud infra rationabile tempus tunc proximo ſequens adviſaretur, 
| hich B. refuſes, and thereupon A. refuſes to ſeal it. Admitting that A. was bound 
d leal the Letter of Attorney, and to ſurrender by ſuch Letter of Attorney, then 
. has broke her Covenant, for ſhe ought to take Conuſance of the Law at her Peril, 
| ether the Letter of Attorney was according to the Covenant, and ſhe ſhall have 
* = Time to be adviſed thereupon : But the reaſonable Time mentioned in the Cove- 
| int, is intended reaſonable Time in the making thereof, ſcilicet, ſhe ſhall have Time 
E © read it before ſhe ſeals it, and therefore it ought to be ſealed preſently, without 
e io adviſe upon Requeſt, according to the Words of the Covenant. 1 Roll. Abr. 
F tl 442. Cro. Car. 299, 300. 1 Ton. 314. yOu 445 a 
| 4 
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When the At And therefore if a Feoffment be made, on Condition that the Feoffee or his Hen 


is to be done 
between the 

Parties them- 
ſelves. 

1. To make 
an Eſtate. 


2. To pay 
Money. 


By and to 


whom Money 


ſhall be paid 
upon a Condi- 
tion, 


—— 


If a Latitat to arreſt J. S. be returnable Monday next after the Morrow of the 
Holy Trinity, which this Year was the 1oth of July, and the Sheriff arreſts him the 
roth of Ju, and takes an Obligation from bim the ſame Day, with a Condition t 
appear before the Lord the wag on Monday next after the Morrow of the Holy Ir. 
nity, to anſwer, Cc. It ſeems be ought to appear the ſame Day, and not this by 
twelve Months. 1 Roll. Abr. 444. / 

If a Man in Lent enters into Bond, conditioned to pay a leſſer Sum in quarta ſapt. 
mana quadrageſimæ prox*: This is not payable till Lent come twelve Mont; 
Con. 137. NY 3 
| 4 if a Bond is entred into upon Michaelmas Day, conditioned. to pay a leſſer Sm 
upon the Feaſt of St. Michael prox” Futur': It is not payable the fame Day, but thy 
Day twelve Months. Gorl/. 137. 
If the Condition of an Obligation be to pay 87. Anno Domini 1599. in and tn 
the 13th Day of October next aſter the Date hereof, at D. &c. Where the 13th g 
October next after the Date is a long Time before 1599. yet it ſhall be paid in 1 599 
and not before, for it appears the Intention was, that it ſhould be paid in 1599, and 
this is firſt expreſſed ; and therefore if the ſubſequent Words, «pon the 13th of Ofto'r 
next after the Date hereof, are contrary, they ſhall be void: But it ſecms they may k 
interpreted, that it ſhall be paid the 137h, of October, which ſhall be Anno Domin 
1599. next after the Date thereof, and ſo all may ſtand together, otherwiſe ng 
I Roll. Abr. 444- 

If A. be obliged to B. the firſt of May, upon Condition to pay him 10. at th 
Feaſt of St. Michael, without ſaying more; it ſhall be intended the Feaft of St. Micha 
next enſuing. id. | | | 

The Words of a Condition may be performed and not the Intent; and the Int 
may be performed and not the Words; and then for the moſt part a Condition i 
performed when the Intent and Meaning of it is obſerved. 


ſhall make an Eſtate to the Feoffor and his Wife in Tail before ſuch a Day, ad 
before the Day the Husband dies, and then he makes an Eſtate as near it as he may 
viz. to the Wife for Life without Impeachment of Waſte, and after to the Heirs d 
the Body of the Hustand ; this is a good Performance of the Condition. Sbep. Jad 
139. Lit. 5. 352. 3 Co.64 8 Co. go. 2 H. 4. 11. 

And if the Condition be that the Grantee ſhall make a Feoffment of Land, and ht 
makes a Leaſe of the Land firſt, and then a Releaſe to the Leſſee and his Hein; 
this is tantamount, and a good Performance of the Condition. Co. Lit. 207. 

If a Feoffment be made, cn Condition that the Feoffor or his Heirs pay 10/. by 
a Day, the Feoffment to be void; and the Feoffor before the Day commits Treaſo 
and is executed, and fo dieth without Heir, and after before the Day the Heir bt. 
ſtored, and he at the Day pays the Money; in this Caſe this is a good Performane 
notwithſtanding there was once a Diſability. 

So that if heretofore one had made a Feoffment, on Condition to reinfeoff by i 
Day, and before the Day the Feoffee had entered into Religion, and then had ben 
deraigned, and at the Day had made the Feoffment ; this had been a good Pete 
formance of the Condition. Co. Lit. 222. Perk. F. 802, 803. 

If-a Feoffment be made, upon Condition that if the Feoffee ſhall pay to tte 
Feoffor 10 J. ſuch a Day, that then he ſhall have the Land to him and his Heirs 
otherwiſe that the Feoffor ſhall re-enter; or if it be made on Condition that tl 
Feoffee ſhall pay 10 J. to the Feoffor ſuch a Day; and before the Day the Feofe 
ſells the Land; in this Caſe the Seller or the Buyer either of them may tender t. 
Money at the Day, and this will be a good Performance of the Condition, for k 
that has Intereſt in the Land on the one Side, or in the Condition as Party or Ft 
on the other Side, may tender and perform -the Condition to ſave the Eſtate. 0 
Lit. 208. 5 Co. 96. 

If Lands be mortgaged (or which is all one) if a Peoffment be made of Lands, 
Condition that if the Mortgagor or Feoffor pays 10]. to the Feoffee ſuch a Day, m 
then the Eſtate ſhall be void, and before the Day the Mortgagor or Feoffor dis; 
in this Caſe the Heir or Executor of the Feoffor, the Ordinary, the Guard! 
Chivalry or Socage of the Heir of the Feoffor, or any other by either of theit Cot 
mandment precedent, or Aſſent ſubſequent, may pay this Money at the Dj, f 
Payment or 'Tender of it by either of them at the Day, is a good Performance 
the Condition. Lit. F. 534, 537. Co. Lit. 206. 15 H. J. 2. * 
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And ſo alſo it ſeems is the Law upon a Deviſe of Land 1 S. paying to F. D. 
101 if 7. 5. dies, his Heir or Executor may pay the 20/7. and this is a good Per- 
W rmance of the Condition. | | 
W gut in theſe Caſes, if a Stranger of his own Head without any ſuch Commandment 
or Agreement. pay the 10 J it will be no good Performance of the Condition. 
= And yet perhaps if the rey that is to pay it be an Ideot, the Payment or Tender 
W by any one in his Behalf ſhall be a good Performance of the Condition. Shep. Wuch. 
i. Lit. C. 33). 
1 * 4 be made, on Condition that if the Feoffor and 1 S. pays 107. ſuch 
WT. Day, the Feoffment to be void, and the Feoffor dies before the Day, and J. S. alone 
4 pays it; this is a good Performance of the Condition. Co. Lit. 2079. Bro. Condition 1 og. 
e a Feoffment be made, on Condition that the Feoffor pays to the Feoffee or his 
Uueirs 10/. ſuch a Day, and before the Day the Feoffee grants the Land away to 
W=T..other; in this Caſe the Money may be paid to the Feoffee himſelf, or if he be dead 
to his Heirs; and this Payment is a good Performance of the Condition. 

And if the Words of the Condition be (that if be pays to the Feoffee, bis Heirs or 
T /izns, &c.) in this Caſe Payment to either of them is a good Performance of the 
ondition, fo that if in this Caſe the Feoffee makes a Feoffment over, it is in the 
Election of the firſt Feoffor to pay the Money to the firſt or ſecond Feoffee, and if 
he firſt Feoffee dies, to pay it to his Heir or the ſecond Feoffee: But to an Executor 
Vor Adminiſtrator in this Caſe is not a good Performance. 
And yet if the Words of the Condition be, that if be pays to the Feoffee (without 
he Words Heirs, Executors, &c.) 10 J. ſuch a Day; in this Caſe the Payment may 

Ide made to the Executor or Adminiſtrator of the Feoffee after his Death, and ſuch a 
Payment is a ſufficient Performance of the Condition ; and if the Words of the Con- 
ition be (that / the Feoffor pays to the Feoffee, his Heirs, Executors or Adminiſtrators, 

cc.) in this Cale Payment to either of them is a good Performance of the Condition: 
But Payryent to an Aſſignee in this Caſe is not good. 

And if the Words he, that if he pays to the Feoffee and his Heirs, Ec. in this 
aſe Payment to his Executors or to his Aſſigns is not a good Performance of the 
ondition, fo that in all theſe Caſes it ſeems for the Perſon ro whom Payment is to 

made, the Words of the Condition are preciſely to be purſued. Shep. Touch. 141. 
2 Lit. 210. 5 Co. 96. 6 Co. 69. Lit. {. 339. 
lf a Feoffment be made, on Condition that if the Feoffor ſhall tender Twelve- 

hence to the Feoffee ſuch a Day, the Feoffment to be void, and afterwards the 
WFcoffee is diſſeiſed of the Land, and after the Feoffor tenders the 'T welve-pence to 
Ne fFeoffee at the Day; this is a good Performance of the Condition. Shep. Touch. 
= 4. 
= If a Feoffment be made to two Men, on Condition that they ſhall reinfeoff the 
3 Feoffor, or make a Leaſe to him by a Day, and before the Day one of them dies, 
ad the Survivor does reinfeoff, or make the Leaſe; this is a good Performance of 
e Condition. | | 
And ſo the Law is if both the Feoffees be living, for by his own Acceptance he 
un healed with the Condition, and ſo cannot enter for the Breach of it. Dyer 69. 
Wl EA. 3. 25. : | 

If a Feoffment be made, on Condition that the Feoffee ſhall enfeoff the Feoffor of 
be Manor of Dale by ſuch a Time, and before the Time appointed the Feoffee 
pants a Rent-charge out of the Manor to a Stranger, and then at the Time ap- 
Wh ointed makes a Feoffment of the Manor according to the Condition; in this Caſe this 
good Performance of the Condition. 

But if in this Caſe the Feoffee before the Time appointed grants away to a Stranger 
renty Acres, Parcel of the Manor, and then makes a Feoffment of the Manor ac- 
cording to the Condition; this is a good Performance of the Condition. 


8 — as lt. th. added 


FY 
—— — a 
* 


ch Land ſhall grant an Annuity out of it, and ſome of them only do grant this 


Annvity ; this is no good Performance of the Condition. Plow. 23. 3 H. 7. 4 
11,6. 10. . 
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To tender 
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To reinfeoff, 


And if a Feoffment be made, on Condition that the Feoffees or Leſſees in Truſt of 
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(EE) At what Time a Condition is to be performed where no Time is linini 


Preſently HEN the Ad by the Condition of an Obligation to be done to the Obige 
within con- is of its own Nature tranſitory, (as Payment of Money, Delivery of Deez 
venient Time. and the like) and no Time limited, it ought to be performed in convenient Tin, 
6 Co. 31. Co. Lit. 208. | | 
If the Condition of an OO be to pay a leſs Sum, and no Day of Payne 
limited, he ought to pay it preſently, viz. within a convenient Time. Cro. Elia 5g. 
20 Ed. 4. 1. b. 18. 44 Ed. 3. 9. Bro. Condition 166. Bro. Obligation 55. 21 EA. 
39. 5. 14 H. 8. 23. Contra 10 H. J. 15. 2 Ed. 4. 22. b. 
But where the Condition of a Feoffment is for the Payment of Money by the 
Feoffor, without limiting any Time, he has Time during his Life. Co. Lit. 205. 
Secus where the Condition is to pay Money. 2 And. 13. 
If the Condition be to make a Retraxit of a Suit, he ought to make it within! 
convenient Time. 1 Roll. Abr. 436. 20 Ed. 4.8.6. 
If the Conditios be to perform the Award of F. S who awards the Obligor to pi 
10 J. without limiting any Time, he ought to pay it in convenient Time. 1 N 
Abr. 436. 22 Ed. 4. 25. Bro. Condition 182. 
So if the Condition be to acknowledge Satisfaction in ſuch Court, he ought to d 
it within a convenient Time. Co. Lit. 208. ö. 6 Co. 30. b. 
So if the Condition be to deliver to the Plaintiff an Obligation of 20 J. in whid 
the Plaintiff and B. ſtood bound to the Defendant: Tho' no Time be limited fx 
doing thereof, yet he ought to do it in a convenient Time. 6 Co. 30. 5. 
If A. demiſes to B. and C. certain Tithes for ninety-nine Years, if A. ſo long liv, 
and after B. aſſigns over by Indenture his Moiety to D. and B. alſo delivers to D. n 
Obligation, in which D. then ſtood bound to B. in 400 l. for the Payment of 2 
to B. at a Time then paſt: And thereupon, in Conſideration that B. at the Inſtana 
and Requeſt of D. would deliver to D. the Counterpart of the ſaid Indenture of 4 
ſignment, ſealed with the Seal of D. D. aſſumed, that if he would ſell to any Perln 
his Intereſt in the ſaid Moiety ſo to him aſſigned by B. then D. would pay to! 
200 J. in Satisfaction of the ſaid Obligation; and that if he ſold the ſaid Intereſt 
4 the ſaid Moiety to him aſſigned for more than 200 J. then he would pay to B. on: 
Moiety of ſuch Money as he ſhould ſell it for more than 200 J. and that if he didnt 
| ſell the ſaid Intereſt in the ſaid Moiety ſo aſſigned, then he would re-deliver to! 
1 | the ſaid Counterpart of the Indenture of Aſſignment and the ſaid Obligation ſaſe nd 
1 not cancelled ; and thereupon B. delivers to D. the ſaid Counterpart and Obligation: 
This Promiſe being made 20 July 18 Car. and B. brought an Action thereupey 
Hil. 20 Car. and averred in his Declaration, that D. had not ſold his ſaid Intereſt in te 
ſaid Moiety, and yet had not re-delivered the ſaid Counterpart and Obligation 2 
cording to his Promiſe, /icet ad hoc faciend* poſtea, 20 Sep. 20 Car. at ſuch Place, be 
he was requeſted : The Action lies upon the Declaration, for D. ſhall not have all 5 
Life to fell it, but be ought to do it in a convenient Time; for otherwiſe he 0) 
ſtay till the old Age of A. upon whoſe Life the Eſtate is to determine, and then! 
will be but of ſmall Value, which was not the Intent of the Parties; but the Intent 
| was to fell it for the beſt Value, or to re-deliver the Counterpart and 184 
| | for tho* he does not take upon him to ſell it, but only to pay ſo much if he ells it 
and if he does not ſell, to re-deliver, Sc. yet upon the whole Contract it app? 
that this amounted to a taking upon him to ſell, or re-deliver, Ec. which ougit t 
4 be within a convenient Time, or otherwiſe it will be of no Effect to B. 1 Roll 4 
| 436, 437. Stile 11. | 
If rhe Condition of an Obligation be to pay a certain Sum to a Stranger, ito 
; limiting any Time: This ought to be done in convenient Time. 1 Roll. Abr. 43": 
* So where the Condition was in convenient Time, to affure the Land for the Ma 
tenance of a School, and the Deviſee did not do it in eight Years, it was adjudgel 
| Breach. 1 Co. 25. 
| | If a Deviſe be made to another, upon Condition to pay his Debts; if be does fs 
pay them within a convenient Time, the Condition is broke. 1 Rall. Abr. 437- ©" 
38 Ed. 3. 11. b. 
If a Man deviſes Lands deviſable to his Executor to ſell, and to diſtribute 4 
Money for the Payment of his Debts; he ought to ſell it as ſoon after the Death 1 
I 


Condition. 


b 5. 6.6. 
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: tion 215. Entry Congeable 124. Fitz. 46. 
i $4 1 —— = Death of the Teſtator a Man tenders to him 4 certain Sum for 
Wc Lands, and he refuſes it, becauſe it is not to the Value of the Lands, and after 
Wins the Lands in his Hands, to the Intent to ſell it dearer to another, and in the 
ean Time takes the Profits to his own Uſe, and not for the Soul of the Teſtator, 
be Condition is broke. 1 Roll. Abr. 437. 38 Af. 3. Bro. Condition 215. Entry 
meeable 124. Fitz. 46. IN | 
W 1 a Feoffment be made, upon Condition that he ſhall ſell it as ſoon as he can, and 
s profitable as he can, and the Money taken for the ſame Lands ſhall be diſtributed 
Er his Soul: If the Feoffee continues the Poſſeſſion a Year and Half, becauſe he finds 
ot a Chapman to buy it, and takes the Profits of the Land, but never claims any 
gate but under the Condition aforeſaid, and is always of good Will to ſell the 
nds if he could find a Chapman, the Condition is not broke; for there is no De- 
zult in him. 1 Roll. Abr. 437. 26 Af. 39. dubitatur. 
if A in Conſideration of 50 J. given to him by B. undertakes to procure the Ward- 
ip of the Body and Lands of C. to- be granted by the King (to whom it belongs) 
& 3B. during the Minority of C. who was then of the Age of thirteen Years: He 
ught to procure it within a convenient Time, without any Requeſt ; becauſe other- 
iſe the Benefit of the Profits of the Land will be loſt in the mean Time. 1 Roll. 


(br. 43". 
= If oof be granted to the King, upon Condition to grant to any Stranger, he is 
ot bound to do it before Requeſt. 1 Roll. Abr. 43", 438. | 
if the Condition of an Obligation be to pay a certain Sum to a Stranger, without 
Imiting any Time, it ought to be paid within a convenient Time, without any Re- 
Wueſt. 1 Roll. Abr. 43 8. 
If the Condition of an Obligation be to pay a certain Sum to the Obligee, without 
Piting any Time, he is not bound to pay it before Requeſt. 1bid. 
lf the Condition of a Feoffment be to enfeoff a Stranger upon Requeſt, he is not 
Sound to enfeoff him before Requeſt. 1 Roll. Abr. 438. 19 H. 6. 34. . Fitz. Entry 
Wngeable 2. | 
| ba it is if it be to enfeoff the Feoffor upon Requeſt. bid. 
o if the Condition of a Feoffment be, that he ſhall reinfeoff the Feoffor, he is not 
dund to do it before Requeſt. 1 Roll. Abr. 438. 38 A. 7. Br. Condition 217. 
nder 33. 44 Ed. 3. 9. 
So where the Condition extends to the Feoffee, or his Heirs, to reinfeoff the 
Woffor, the Heir after the Death of the Feoffee is not bound to do it before Requeſt. 
WS Roll. Abr. 438. 38 Af. 7. 
lf a Feoffment be upon Condition to give it to a Stranger in Tail, the Remainder 
BD the right Heirs of the Feoffor ; the Feoffee is not bound to do it before Requeſt, 
Wcauſe the Feoffor is to have an Eſtate by the Condition. 1 Roll. Abr. 438. 44 Af. 
Bro. Condition 26. Fitz. Entry Congeable 33. 44 Ed. 3. 9. b. 
WT If V, in Conſideration that T. will marry M. his Couſin, before the Return of N. 
om London to Norwich, aſſumes and promiſes after his Return from London to Nor- 
ich aforeſaid, to pay to T. 10 J. and to find ſufficient Security for the Payment of 
more at the Death of V. and after T. marries with M. and V. returns from 
don to Norwich, he ought to pay the 10 J. and find the Security for the 40 J. 
Within a convenient Time after bis Return, at his Peril; and there needs no Re- 
Welt * be made by T. for he has taken upon him to do it at his Peril. 1 Roll. 
1.438. 
f A in Conſideration of twelve Pieces of Stuff of the Value of 40 J. by B. de- 
ered to A. undertakes to B. to deliver to B. ſo many Pipes of Sack, which A. then 
d lying in a certain Cellar in London, as ſhould be of the Value of the ſaid Stuff, 
be choſen by the ſaid B. B. muſt requeſt A. to let him make his Election; for 
fore ſuch Election 4. cannot deliver the Wine ; and there is no Reaſon that A. 
duld requeſt B. to make his Election, as he ought to have done, if the Promiſe had 
en to deliver them to a Stranger. All. 25. adjudged, and that a Requeſt at Nor- 
to deliver the Wines was good, both in Reſpeck of the Place and Manner; for 
* Muſt requeſt 4. where he could meet with him, and thereupon A. ought to have 
pointed a reaſonable Time when he would be ready to go with B. to the Cellar, 
dne might make his Election; and as to the Manner, it was as much as if he had 
4 M requeſted 
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he Deviſor as he can, otherwiſe the Condition is broke. 1 Roll. Abr. 43). 38 A 3. 
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requeſted A. to perform his Promiſe, which muſt be by ſhewing the Wine, to the 
Intent that B. might taſte it, and make his Election, Ec. 

And if a Feoffment be made, on Condition that if the Feoffor pays 10. to the 
Feoffee, that the Eſtate ſhall be void, and no Time is ſet for the Payment of 1, 
Money, and the Feoffor dies before any Payment or Tender made; in this Caſe jj 
Heir cannot tender it, and fo perform the Condition. Shep. Touch. 140. 

If the Thing be to be done to a Stranger, and one that is no Party to the Cong. 
tion, and it be done in any other Manner, and he accepts thereof; this is no Py. 
formance of the Condition. And ſo alſo if the Time of doing the Thing be paſt, 3 
if one makes a Feoffment to me, on Condition that if he pays me 10. ſuch a D; 
the Feoffment ſhall be void; and he does not pay me at the Day, but dies, and aft 
by Agreement between his Heir and me he pays me the 10Z. and I receive and . 
cept it, and therevpon I ſuffer him to enter and hold the Land: In this Caſe th 
Condition is not performed, but I may enter upon him and ouſt him notwithſtanding 
Perk. F. 392. 

If 8 Feoffment be upon Condition to reinfeoff the Feoffor and his Wife, he ou 
to do it upon Requeſt, 1 Roll. Abr. 439. But if not haſtened by Requeſt, he hy 
Time during his Life, becauſe the Feoffor, who is privy to the Condition, is to tak 
jointly with her. Co. Lit. 219. a. Hetl. 56. 

If the Condition of an Obligation be to pay a certain Sum, without limiting ay 
Time, it ought to be paid upon Requeſt, 1 Roll. Abr. 439. 

If a Man deviſes Lands, upon Condition to pay his Debts ; he onght to pay then 
upon Requeſt, otherwiſe the Condition is broke. bid. 

If the Condition of an Obligation be, that whereas A. the Obligor has cony 
Lands to B. the Obligee ; if A. the Obligor, and C. his Son, ſhall do all Acts and I 
vi ſes for the better Aſſurance of theſe Lands to B. which ſhall be deviſed by B. hi 
Counſel, then the Obligation ſhall be void: And after B. deviſed and tendered a Re. 
leaſe, to be ſealed by A. and C his Son; and A. preſently ſealed it, but C becauſe 
he was illiterate and could not read it, prays J. to deliver it to him, to ſhew to ſon: 
learned in the Law, who might inform him whether it was according to the Cond- 
tion; and if it was according to the Condition, he would ſeal it; which B. refuſe, 
upon which C. refuſed to ſeal it: This was a Breach of the Condition, becauſe he 
did not require the Writing to be read to him; and he was bound to take Conuſanc 
of the Law, whether it was according to the Condition, and ſhall not have reaſon 
able Time to ſhew the Writing to his Counſel learned in the Law, to be inſtruttd 
by them. 2 Co. 3. 

If A. covenants with B. to make ſuch Conveyance of certain Lands to B. as by 
him ſhall be deviſed at the Coſts and Charges of B. and after B. deviſes, and tender 
a Writing, containing a Bargain and Sale to B. and A. requires Time to ſhew it b 
his Counſel, to be adviſed thereupon, and B. refuſes it, upon which A. does not ſa; 
he has broke his Covenant, for the Covenant was peremptory, /cilicet, to be ptt 
formed preſently, at his Peril. 1 Roll. Abr. 424. pl. 11. 440. pl. 5. 

If the Condition be to pay when he comes to his Houſe, it ſhall be paid when it 
comes there, and not before. 1 Roll. Abr. 448. 20 Ed. 4. 18. Bro. Obligation 56. 

If A promiſes B. in Conſideration that he will marry C. his Daughter, that he v| 
give in Marriage Portion to B. with & ſuch Portion, and as good an Eſtate in Ms 
ney, as he had given, or after ſhould give, with any other: In an Action upon tis 
Promiſe, if the Plaintiff avers that he married C. and that after A. gave 100" 
Money and Goods to D. another Daughter, in Conſideration of the Marriage Pom 
of D. This is a good Declaration, without any Averment that he gave Notice of it 
Marriage of him with C. to 4. becauſe he had taken this upon himſelf. 1 N 
Ar. 468. | 

If one promiſes another, in Conſideration that he will marry his Daughter, te 8" 
him 20. at the Day of his Marriage: He ought to take Notice of his Marriazt 
his Peril, without any Notice given thereof by the other. 1 Roll. Abr. 462, 46. 

So if no Time of Payment had been appointed in this Cafe. id. 

So if a Man, in Conſideration of 6 d. promiſes to give me 20 5s. at the Day of 
Marriage: He ought to take Notice of my Marriage at his Peril, without 
given by me, becauſe he has undertaken to pay it at the Day. 1 Roll. Abr. 468. 

If a Man ſells certain Weys of Barley to me, upon which I promi!e ro pay h 


— 
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much for every Wey as other Men give for a Wey: In this Cafe an Action does i 
lie without Notice before given for how much he ſells a Wey to other Men. In i 
I 
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if 1 promiſe another, for a Conſideration, to give him 20 J. when he comes into S. 
He needs not give me Notice when he goes there, becauſe this is a Duty by the 
coming into S. 1 Roll Abr. 462, 469. | 
ifa Man ſells Lands by the Name of twenty Acres, and covenants to repay ſo 
much for every Acre under this Number, and that it ſhall be meaſured by ſuch a 
Man before ſuch a Day: IF it is meaſured accordingly, the Covenantor ought to ; 
take Notice thereof at his Peril, without any Notice given by the other, 1 Roll. \ 
469. | 
| "7 5 the Covenant had been, that the Land ſhould be meaſured by two Men, 
ſcilicet, one by the Aſſignment of each Party, before ſuch a Day, and one aſſigns, 
and gives Notice to the Covenantor of the Time of the Meaſuring : If the other does 
bot aſſign any for him, but he that is aſſigned meaſures it alone, the Covenantor 4 
ought to take Notice thereof at his Peril, for it is his Default that his Man was not | 
there, and therefore it is as if the other had been only appointed to meaſure it. | 
1 Roll. Abr. 462, 469. 1 Roll. Rep. 314. Cro. Fac. 391. | 3 
if a Man makes a Feoffment, upon Condition to reinfeoff him; if he does not During the 14 
reinfeoff him during the Life of the Feoffor, the Condition is broke, if he had con- Lives of che i» 
enient Time to reinfeoff him before his Death. 1 Roll. Abr. 438. 18 10 18, Co. Parties, | 
WS Lit. 209. 4. 2 Co. 79. b. 
= But tho! the Feoffor dies before any Re-feoffment, yet the Condition is not broke. | 
0. Lit. 219. a. Kelw. 137. 2 Co. 79. b. | i 
= Regularly, if the Feoffee or Grantee be upon Condition to reinfeoff or regrant ih 
Wany Eſtate to the Feoffor or Grantor, without limiting any Time, the Feoffee or 
WGrantee has Time to do it during his Life, if he be not haſtened by Requeſt. 2 Co. 
. b. 79. Note, That if a Man covenants to grant an Eſiate to another, it muſt be 1 
done in convenient Time. 2 And. 73, 94. , | 
W Bur in the ſaid Rule, if the Caſe be, that it appears by the Thing to be performed, 
Wor by any Accident, that the Feoffor cannot have all the Benefit intended him by 
we Condition, the Condition is broke without any Requeſt, and during the Life of 
me Feoffee or Grantee. 2 Co. 79. 
= As if 4. conveys a Manor to which an Advowſon is appendant to J. & in Fee, | | 
@ upon Condition that J. F. ſhall regrant the Advowſon to A. for his Life, and if it $4 | 
happens not to be void in his Life, then one Turn to his Executors. Tho' in this 1 
W Cale 7.5. has all bis Life to regrant it, if he be not haſtened by Requeſt, and the -Y ' 
| 


— —ꝓ—ͤ— — — 


Church becomes not void in the mean Time, yet if the Church becomes void during 
bis Life, before any Requeſt, the Condition is broke, becauſe the Feoffor cannot 


* 
re all the Effect which was intended him by the Regrant, which was to have all ö 
gen the Preſentations during his Life. 2 Co. 78. b. 79. 1 And. 17. Meor 105. pl. 249. | f 
& Dyer 311. b. Co. Lit. 222. b. | | 1 
- If A. enfeoffs . the firſt of May, upon Condition that he ſhall grant to A. an An- {8 


nuity or Rent during his Life, payable yearly at Michaelmas and the Annuntiation : \ 
In this Caſe the Feoffee has not Time to do it during his Life, but he ought to do ir 140 
before the firſt of the ſaid Peaſts, or otherwiſe A. ſhall not have all the Advantage of 1 


A intended him by the Condition. 2 Co. 79. Co. Lit. 208. . Moor 472. 
oul{. 117. , 


= Where one is to grant a Reverſion, he may do it any Time during his Life, if it fo l ö | 
git long continues a Reverſion, if he be not haſtened by Requeſt. 1 Lev. 44. 99 
y If a Man makes a Feoffment in Fee, upon Condition to be void upon Payment of I. 


Iloney by the Feoffor : The Feoffor may pay it at any Time during his Life. Lit. 
\- 337. Co. Lit. 208. a. Secns if upon Condition that the Feoffee ſhall pay Money ; 


lor it is not reaſonable the Feoffee ſhould have the Benefit of the Land without Pay- I. 
ment of the Money. 2 And. 73. i 


| | 

0 pr If the Condition of an Obligation be to do a local Act to the Obligee, to which 115 
1aze the Concurrence of the Obligor and Obligee is neceſſary, as to make a Feoffment, Bi 
6b, &c. (no Time being limited) the Obligor has Time during his Life to perform it, if : 
* not haſtened by Requeſt. Co. Lit. 208. b. 6 Co. 30. b. i, 
No = tho the Condition be Local, yet if it may be performed for the Benefit of Al 
. 7 Obligee in his Abſence, as the Acknowledgment of Satisfaction upon Record, Ec. | 
ol _ to be done in convenient Time. Co. Lit. 208. 4. 6 Co. 30. b. 
* Aa en by the Condition the Obligor, Feoffor, Feoffee or Stranger, are to do a ſole 

" or Labour, as to go to Rome, c. they ſhall have Time during Life, and cannot 


daſtened by Requeſt. Co. Lit. 208. b. 209. 4. Th 
e 
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To the Obli- 
gor, Feoffor, 


6. 


Toa Stranger. 


To a Stranger 
and Obligor, 
Ee. 


. 


The Lord Clifford held, Sc. in Capite, and the King licenſed him to alien 1, j 
and C. ſo that they ſhould give the ſame to my Lord Clifford, and the Heirs of h 
Body, the Remainder over, Sc. and the Lord Clifford, according to the Licence, g. 
feoffed B. and C. and before any Re-conveyance the Lord Clifford died, and it yy 
adjudged his Heir might enter; for if they ſhould make the Eſtate to the Iſſue of ih 
Lord Cliford, the King might ſeiſe for want of a Licence, and that in Default of the 
Feoffees. Co. Lit. 222. b. 

If A. pawns a Jewel to B. for Money, but no certain Time is appointed for th 
Redemption thereof, and B. dies, it may be redeemed afterwards. Crs. fac. 20 
Sed dubitatur per Telv. and Croke. | | 

Otherwiſe if A. dies before Redemption. Cro. Fac. 244 For the Condition 
Perſonal, and being generally pawned, it extends but to the Perſon of him gb 
pawned it. 1 Bulſt. 29, 30. Ney 137. 

If the Condition be to be performed to the Party himſelf only, who is to take 4 
vantage of the Breach of the Condition, the Feoffee is not bound to do it before Re. 
queſt. 1 Roll. Abr. 439, | 

If A enfeoffs B. of Blackacre, upon Condition to be void if C. enfeoffs B. of M 
acre : C. has Time during his Life to do it, if not haſtened by Requeſt, G. 1; 
208 5. 6 Co. 31. a. 

So in Caſe of the Condition of an Obligation. Co. Lit. 208. b. 

Feoffee, upon Condition to enfeoff a Stranger, ought to do it preſently, 1 


Abr. 439. 
Secus where the Condition is, That a Stranger ſhall enfeoff the Feoffee. Cy I; 


208, 5. 

Secs where to enfeoff the Feoffor and a Stranger jointly. Co. Lit. 219. b. 

If the Condition be to enfeoff a Stranger in Tail, Remainder to the right Heirs d 
the Feoffor, he is not bound to do it before Requeſt. 1 Roll. Abr. 439. C6. Li, 
219. a. the ſame Point contra, becauſe the Stranger, who is not privy to the Cond» 
tion, ought to have the Profits preſently. 

If Land be granted to the King, upon Condition that he, his Heirs and Succeſſor, 
ſhall give other Lands in Conſideration thereof: The King is not bound to do it in 
his Life, but any of his Succeſſors may; for the Word his extends to every of then, 
1 Roll. Abr. 439. 

If the Condition be to make a Gift in Tail to the Feoffor, the Remainder to a 
Stranger in Fee: The Feoffee has Time during his Life to do it, becauſe the Feoffor, 
who is Party and Privy to the Condition, is to take the firſt Eſtate, Co. Lit. 219. 9. 


(FF) Of performing Conditions where a Place is limited. 
I F a Place of Payment be limited by a Condition, he is not bound to pay it in a 


other Place. 1 Roll. Abr. 445. 17 Bd. 3. 16. 42 b. 117 Af. 2. Bro. Condition 1% 
And if the Place be limited by the Condition where it ſhall be performed, the obe 


is not bound to receive it in another Place. 1 Roll. Ar. 445, 446. 17 Ed. 3. 2.0% 


16. 17 A 2. | 
As if a Releaſe be upon Condition of Payment of 20 J. to another at D. he 510 
bound to receive it out of D. upon a Tender to his Perſon. 1 Roll. Abr. 446. 17 £4 
2. B. 15. b. Bro. Condition 103. 
So if the Condition be to come to the Releaſee at D. to help him with his Counſel 
it is not performed if he tenders his Counſel at the Day at another Place. 1 A» 
Abr. 446. 17 Ed. 3. 2. b. | 
If the Condition of an Obligation be to pay 107. at a Day at S. he is not bound 
to pay it at any other Place. 1 Roll. Abr. 444. 41 Ed. 3. 25. Bro. Condition 21. 
Neither in ſuch Caſe is the Obligee bound to receive it in any other Place up" * 
Tender. 1 Roll. Abr. 444, 446, 456. 41 Ed. 3. 25. Bro. Condition 21. Fits. Di 
121. 46 Ed. 3. 4. b. Bro. Defeaſance 14. Fitz. Audita Querela 1. 
If the Condition of an Obligation be to appear Coram Fufticiariis apud Haft 
fterium, he ought to appear in B. and not in B. A. for this is not the Stile be 
King's Bench. 1 Roll. Abr. 445. 


(GG) 4 
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F 
gd) 4t eobat Place a Condition muſt be performed where no Place is limited. 


3 p the Condition be, that a Stranger ſhall ſhew certain Evidences of ſuch an An- 

| nuity to the Counſel of the Obligee upon Requeſt: When the Requeſt is made, 

e Stranger ought to ſeek the Counſel where they are. 1 Roll. Abr. 443. 19 E. 4. 1. ö. 

it the Condition of an Obligation be to perform Covenants, of which one is, that Conditions te 
Uereas be is a common Surgeon, and has taken J. S. to be his Apprentice; be covenants perform Co- 
BW, infrut bim in bis Trade, and to keep him in bis own proper Houſe and Service If he Yann: 
WE crwards ſends the Apprentice to the Eaſt- Indies in a Voyage, to exerciſe his Trade; 

His is a Forfeiture of the Obligation, becauſe he cannot ſend him out of the Realm 

Er the Danger thereof; for this is not keeping him in his own proper Houſe and Ser- 

ee. 1 Roll. Abr. 445, 427. Hob. 134. 
hut in this Caſe it was agreed per Curiam, that he may, without Forfeiture of the 
Condition, ſend him to any Place in England to cure a Patient. id. 
And if an Apprentice be bound to a Merchant, and the Maſter binds him with 

ch Words as above, he may ſend him over the Sea; for this is his Trade, and in- 

Sident to it. hid. ; 
lt an Annuity be granted, upon Condition to do Service to the Grantor, and to 
dunſel him in Time of War and Peace; and after the King warns the People to go 
Sith him into Britany, upon which the Grantor goes there with the King, and warns 
e Grantee to go with him, Ec. if he refuſes, the Condition is broke, tho? it be out 
Sf the Realm, becauſe the Word Var, which cannot be properly within the Realm, 
lies as much. 1 Roll. Abr. 445. Dubitatur 17 E. 3. 26. 
hut if the Condition had been to ſerve him and counſel him generally, he had not 

Ween bound to go with him out of the Realm, becauſe of common Right a Man is 
Wor to travel out of the Realm. 1 Roll. Abr. 445. 1) Ed. 3. 26. 

lf a Man mortgages Lands, upon Condition to enter upon Payment of 107. he 

Way tender it upon the Land, without ſeeking the Perſon of the Mortgagee, becauſe 

his is to be paid in Recompence in Lieu of the Land. 11 H. 4. 62. b. per Skreene, 

9 H 6. 50. J. per Forteſcue. Lit. 78. 1 Roll. Abr. 445. The Money being a Sum 

Groſs, and Collateral to the Title of the Land, the Feoffor muſt tender the 
loney to the Perſon of the Feoffee, if in England. Co. Lit. 210. b. 
lf a Man releaſes all his Right in the Land, upon Condition that if be pays the 
er 10]. ſuch a Day, the Releaſe ſhall be woid ; it ſhall be paid upon the Land, or to 
Wis Perſon. 1 Roll. Abr. 445. 17 Rd. 3. 16. 
ln this Caſe the Payment ſhould be made in what Place his Perſon could be 
ound. bid. 
la Man makes a Feoffment, reſerving a Rent, to a Stranger, and for Default of 
Wayment, that it ſhall be lawful for the Feoffor to re-enter: This is not any Rent, 

cauſe it cannot be reſerved to a Stranger; and therefore the Feoffee ought to tender 
e Sum to the Perſon of the Stranger where he may be found, otherwiſe the Condi- L 
on is broke. Lit. 6. 80. | 
If the Condition of a Bond or Feoffment is to make a Feoffment, it is ſufficient to. 

Ender it upon the Land, becauſe the Eſtate muſt paſs by Livery. Co. Lit. 210. b. 

But if the Condition be to make an abſolute Eſtate of Inheritance, it is otherwiſe, 
Peſs he firſt gives Notice that he will do it ſuch a Time by Feoffment. Al 24, 25. 
If the Condition of a Bond or Feoffment be to deliver twenty Quarters of Wheat, 
twenty Loads of Timber, &c. the Obligor or Feoffor is not bound to carry the 
me about, and ſeek the Feoffee, Ec. but before the Day he muſt go to the Feoffee, 


. and know where he will appoint to receive it, and there it muſt be delivered. 
„ Lit. 210. b. 3 Leon. 260. 


11 4 Oi Condition be to pay a ſmall Sum, and no Place is limited, he ought to ſeek 1 * 
igee. 21 Ed. 4. 6. b. 1 Roll. Abr. 443. Lit. F. 340. Co. Lit. 210. eee 
141 


a Condition be to do a Thin upon Requeſt, and the Plaintiff aſſigns for Breach, Condition i: 
t the Defendant could not be Bund to make a Requeſt to him, and therefore he to be perform- 
ade a Proclamation at the Church where he was born, and another Proclamation in - _ 0 
feral Markets in the ſame County, thereby giving Notice of his Requeſt ; yet this _ 
1 a Requeſt, for it ought to be made to his Perſon. 1 Roll. Abr. 443. 

an leaſes Lands, rendring Rent, and the Leſſee binds himſelf in 20 J. to per- 
a the Covenants: This does not alter the Place of Payment of the Rent, for ir 
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As to the In- 
tent. 


Condition. | 


may be tendered upon the Land without ſeeking the Obligee, 1 Rol. Abr. 4 
21 Ed. 4. 6. 20 Ed. 4. 18. b. Fitz. Dette 97. | 

But where the Condition is for the Performance of Homage, or other ſpecia] or: 
poral Service, to the Perſon of the Lord, the Tenant by the Law of Convenieng 


ought to ſeek him in any Place in England. OG. Lit. 211. 4. th 
If the Leſſee binds himſelf to pay a greater Sum if he does not pay the Sun u. Be 
ſerved at the Day, yet he is not bound to make Tender in another Place than Upon E 
the Land. 1 Roll. Abr. 444. 21 Ed. 4. 6. b. Fitz. Derte 97. 
If the Condition of an Obligation or Feoffment be to deliver twenty Quarter, g en) 
Wheat, or twenty Loads of Timber, Cc. to the Obligee or Peoffee, the bligor a bt 
Feoffor is not bound to carry the ſame about, and ſeck the PFeoffee ; but the Oblisy * 
or Feoffor before the Day muſt go to the Obligee or Feoffee, arid know where h * 
a 


will appoint to receive it, and there it muſt be delivered. Co. Lit. 2 10. b. 3 Leon. 265 


(HH) How a Condition ſhall be performed. 


F a Man leaſes an Houſe and Land, upon Condition that the Leſſee ſhall nit i 

out the Land, nor any Part thereof, from the Houſe ; and after the Leſſee leaſes th 
Houſe and Part of the Land to A. and after leaſes the Reſidue of the Land tot 
This is a Breach of the Condition; for by the Word parcelliug, is intended Diviſon 
or Separation of the Land from the Houſe; and if the firſt Grant be not a Fork. 
ture, the ſecond is. 1 Roll. Abr. 427. 2 And. 42, 90. The firft Grant was a Brea 
of the Condition, becauſe every Diviſion and Severance of the Houſe and Land i 
within the Words and Intent of the Condition. 1 Moor 425. 

If a Man makes a Feoffment in Fee to B. of all his Lands, and after bargains ni 
ſells the ſame Lands to him for further Aſſurance ; and after the Feoffor covenart 
with the Feoffee to make ſuch further Aſſurance of all ſuch Lands that he has by. 
gained and ſold to him, as the Counſel of the Feoffee ſhall deviſe, and binds him n 
perform the Covenants: And after the Counſel deviſes, that he ſhall ſuffer a comna 
Recovery, he is bound to perform it; for tho' he covenanted to make an Aſſurme 
of all Lands that he had bargained and ſold, and he has not bargained and ſold ay 
Land, for the Bargain and Sale was void, being made after the Feoffment, and 6 
no Bargain omnino in ſtrict Expoſition of Law; yet it is a Bargain and Sale in Appel 
tion, to which the Covenant ſhall have Reference. 1 Roll. Abr. 427. Cro. Flix. n. 
The Bargain and Sale of the ſame Lands muſt name them particularly, for ſe itt 
was by general Words only. Cro. Eliz. 833. 

If a Leſſee of an Houſe covenants not to leaſe the Shop, Yard, or other Thing 
belonging to the Houſe, to one who ſells Coals, nor that he himſelf will fel} Cas 
there; and after he leaſes all the Houſe to one who ſells Coals, he has broke ti 
Condition. 


If A. enfeoffs B. upon Condition that B. will make a Gift in Tail to A and hi | Fo 
Wife, and the Heirs of their two Bodies, Remainder to the right Heir of the Feofft, 0 
and A. dies, B. ought to make an Eſtate for Life to the Wife, without Impeachmet 07 
of Waſte, Remainder to the Heirs of 4. for the Eſtate ſhall be made as near ibe l. 


tent af the Condition as it can be. Lit. 5. 352. Co. Lit. 219. a. b. 

If the Condition of an Obligation be, that the Obligor ſhall permit his Wife io nal 
a Will, and to diſpoſe in Legacies of any Sum not exceeding 500 l. and that be ail! jd 
what ſhe ſo appoints to be paid. This is a good Condition; for tho* the Feme Cont! 
cannot in Strictneſs of Law make a Will of the Goods of her Husband, yet ſhe i 
make ſuch a Will or Diſpoſition within the Intent of the Condition that the O 


muſt perform. Cro. Car. 219. | u 

If A. enfeoffs B. upon Condition that if A. within a Month after the Death 1 iſe 
ſhall pay 100 Marks to the Heirs, Executors or Adminiſtrators of B. then the fefa T 
ſhall be void; and B. enfeoffs C. and dies; and after it is agreed between A. and Le 


Heirs of B. that A. ſhall pay but 32 J. of the 100 Marks; but that in Appearance 
and for the better Performance of the Condition, the Whole ſhall be paid ro 
Heir, and after repaid to A. which is done accordingly : This is not a 8 Pet 
formance of the Condition, for the Eſtate ſhall not be deveſted out of the Afigit 
without any effectual and real Payment; but this Payment was guided by ide e 
cedent Agreement. 5 Co. 95. b. 96. a. Cre. Eliz. 383, 384. cor 70s. pl. 989. 6% 
177. _ 99, 100. Co. Lit. 209. 5. Godb. 299. ſ 
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If A is bound to B. in an Obligation, conditioned that A. ſpall deliver to B. before 
fuch a Day an Obligation in which B. is bound to A. if A. ſues B. upon the Obligation, 
ind recovers, and after, before the Day, delivers it to B. This is no Performance of 
the Condition, for notwithſtanding the Delivery of the Obligation, he may take 
Benefit of the Judgment, and fo the Intent of the Condition is not performed. Cyo. 
21 be Condition of an Obligation was, that he ſbonld ſuffer his Leſſee for Tears. to In Reſpect of 
enjoy the Land during the Term, and that without Trouble of him or any other Perſon ; A the Words. 
Stranger enters by an elder Title. Per Curiam the Condition is not broke, becauſe the 
Word ſuffer is paſſive, and all the Reſt is to be referred thereto; bur if any Procure- 
ment or Occaſion of Diſturbance be by the Leſſor, his Executors or Aſſigns, then he 
has forfeited his Obligation. 1 Roll Abr. 425. 
If the Condition be performed in Subſtance, it is good, altho' it differs in Nords; as 
where it is to deliver the Teſtament of the Teſtator, if he pleads that he has delivered 
Letters Teſtamentary, yet it is good. 1 Roll. Abr. 426. 17 Ed. 4. 3. 
80 if the Condition is to deliver Letters Patent, and he loſes them, and delivers an 
Exemplification. Eid. ; 
so if a Condition be to make a Feoffment, a Leaſe for Years and Releaſe is a good 
Performance. Quere. 1 Roll. Abr. 426. 17 Ed. 4. 3. Co. Lit. 207. a. Bro. Con- 


L 011108 15 8. * 
| fan Obligation be, that the Obligor ſhall procure a Grant of the 


If the Condition o 


ext Avoidance of the Archdeaconry of S. to be made to B. ſo that the Obligee, Aal 
xt Avoidance, may preſent, if be does procure the Grant of the next Avoidance to be 
ade to bim: But before the Church becomes void, the preſent Archdeacon is made a 
Wiſhop, ſo that it appertains to the King to preſent ; the Condition is broke, by 


Reaſon of theſe Words, /o that the Obligee may preſent. 3 Leon. 151. 2 Roll. Abr. 
396. pl. 2. 4 Leon. 61, 62. Goulſ. 45. 


If a Man leaſes for fix Years, and covenants, that if he ſhall be diſpoſed to leaſe the 
an after the Expiration of the Term of ſix Tears, that the Leſſee ſhall have the Re- 


Wal; and within the fix Years he leaſes to another: This is no Breach, becauſe out 
we Words of the Covenant. Godb. 335. 


tl the Condition be fo grant the Reverſion of Tenant for Life or Tears, and he enters 
oon the Leſſee, and makes a Feoffment, and the Leſſee re-enters ; the Condition is 
Wcrformed, for the Effect is performed. 1 Roll. Abr. 426. 21 Fg. 4. 39. b. 
If the Condition be to give Licence to the Obligee to carry Trees that he has bought of 
pm, or other Things ; if he gives him Licence, yet altho* a Stranger who has Right 
hereto diſturbs him, the Condition is performed, for it extends but to the Perſon of 
he Obligor by the Words. 1 Roll. Abr. 426. 18 Ed. 4. 20. b. Bro. Licence 13. 


But otherwiſe it had been if the Words had been, that be ſbould have Licence, &c. 
or this extends to all Strangers. hid. 


A Condition ought to be performed in Subſtance as if the Condition be to with- 


raw ſuch a Suit, a Diſcontinuance thereof is not a Performance, becauſe it differs 
Subſtance ; for a Retraxit is a Bar in another Action, and not a Diſcontinuance. 
o Ed 4. 8. dub. 1 Roll. Abr. 426. f 

Conditions 


. precedent muſt be literally performed; and Equity will ſeldom give Conditions 
Relief in Caſe 


* of precedent Conditions, as it often does in Caſes of Conditions ſub- —— 
* equent ; which not being favoured, becauſe they go in Defeaſance of Eſtates, this ene. 
wel | 


ourt may relieve, if performed in the ſubſtantial Part, tho' ſome of the Circum- 
ances are not purſued. 3 Chan. Caf. 130. 


It is ſufficient if the Intent and 


ler 7 Subſtance of theſe Conditions be performed. 

ern. 83. 
£1 Where a Condition is in the Conjunctive, both Parts muſt be performed; other- How where 
Carb iſe where n the Dis junctive. Co. Lit. 225, divers Things 
16 , p Condition of an Obligation was, that if the Obligor before Michaelmas made de to be per. 
1 Fa Ar his Obligee for thirty-one Years if A. would Aſſent, 


1 ſormed in the 
and if he would not Conjunctive 


| a or twenty-one Years, then the Obligation ſhall be void; and A. would not or Diyunc- 


ent to a Leaſe for tw 


Null. Ab- 7 enty-one Years, it ought to be made before Michaelmas. dive. 
fins . | | | 
* Ls 2 8 be to enfeoff the Obligee of D. or S. the Obligor has Election. 
(3 9. 3. : 
f Fd 4, 1 1 1 =_ * a NG Condition to be performed by the De- 
is Election, alm. 76. 


So 


— — —-— 
Condition. Part [ 


Tender. 


Pro econfili 
impendendo. 


Payment of the 12 by Payment of the 150 J. Cro. Fac. 594. 2 Roll. Rep. 215. 


tions, for both are only in his Power. 1 Roll. Abr. 447. 3 Lev. 137, 138. 


So if the Condition be to enfeoff him of P. or S. upon Requeſt, the Obliger jy, 
his Election. 18 Ed. 4. 17. b. 

The ſame Law is if it be to pay 207. or a Pint of Wine, upon Requeſt. % 

The ſame Law if it be to ſhew Evidences to the Obligee, or his Counſel, upon tg, 
queſt made by the Obligee. 18 Ed. 4. 17. 20. b. 19 Ed. 4. 1. Bro. Condition 161 

The ſame Law if it be to cut twenty Acres of Meadow or Corn upon Requyg 
Dabitatur 18 Ed. 4. 20. b. 

* he ſame Law if it be to go with me or my Wife to Church, upon Requy 
18 Ed. 4. 21. 
The Ling Law if it be to go to Pork, or marry my Daughter, upon Requeſt; . 
in all theſe Caſes the Requeſt is of no other Effect but to appoint a Time when the 
Obligee ſhall do the one or the other. 18 Ed. 4. 21. 1 Roll. Abr. 446. 

If I am obliged in 104 to pay 3 J. at the Feaſt of P. next, Sc. or before, at tþ 
Requeſt of the Obligee ; the Obligor has given his Conſent that the Obligee (yy 
have his Election in this Caſe. 1 Roll. Abr. 446. 

But it is otherwiſe if the Words are retrorſum; as if the Condition be to pay; 
before the Feaſt of P. at the Requeſt of the Obligee, or at the Feaſt of P. there th 
Obligor has the Election. Jbid. 

If an Obligation be conditioned to pay B. or his Heirs annually 12 J. at Aſidſime 
and Chriſtmas, or to pay bim or his Heirs at any of the ſaid Feaſts 150 J. The 0tlgy 
has Election to pay the 12 J. or the 150 J. but he ought to continue the Payment 
the 12. annually, until he pays the 150 J. tho' he may at any Time determine tie 


IF an Obligation be conditioned to pay Money if a Ship puts to Sea, or the Good 
or the Obligor returns ſafe, and the Obligor dies before his Return, yet the Mong 
is payable ; for all theſe Things being contingent and uncertain which of them vil 
happen, the Law ſupplies the Words, which ſhall firſt happen, and prejudices ti 
Election of the Obligor. 1 Lev. 55. | 

If the Condition of an Obligation be, that if the Obligor delivers certain Obliy 
tions to the Obligee before ſuch a Day to be cancelled, or elſe if he ſeals a Deeſ d 
Releaſe of all Actions which the Obligee ſhall cauſe to be made by the Advice of ti 
Counſel, apd ſhall deliver it to the Obligor to be ſealed before the Day aforeſaid, ht 
in this Caſe both are in the Election of the Obligor ; for if the Obligee does not de 
liver to him any Releaſe to be ſealed by him, he is not bound to — =D the Obliga- 


In this Caſe if the Obligee had delivered to him a Releaſe to be ſealed by hin, 
then he ought to have had his Election, either to deliver the Obligations to be cat 
celled, or to ſeal the Releaſe." 1 Roll. Ar. 447. Cro. Eliz. 396, 539. 

So if the Condition of an Obligation be to deliver to the Obligee ſuch Obligation 
before ſuch a Day, or to pay to him 10 l if he requeſts it: If he does not Req 
the 107. the Obligor ought to deliver the Obligations, for he has no Election il 
Requeſt made; but after Requeſt made, he has Election which of them he vil 
1 Roll. Abr. 447. Cro. Eliz. 539. 

If the Condition of an Obligation be to pay 30 J. or twenty Kine, within a Month 
after the Death of K. at the Election of the Obligee : He muſt, at his Peril, malt 
his Election within the Time limited, for the Obligor is not bound to tender bot 
1 Leon. 69. Secus if at the then Choice of the Obligee, Ec. for in ſuch Caſe tit 
Obligor muſt tender both. 1 Leon 68. 

If the Condition of an Obligation be, that if the Obligor within fx Months aft 
the Death of B. ſhall aſſure a Rent of 20 J yearly to C. as the Counſel of C. ſhall advith 
at the Coſts and Charges of C. if C requires the ſame; or if the Obligor hal! 76 
grant the Rent, if then he ſhall pay to C. 300 4. the Obligation ſhall be void; and! 
dies, and C tenders no Grant of the Rent within the Time, the Obligor is not 
to pay the 300 Il. 1 Mod. 265. 2 Mod. 200, 201. Fn 

If the Condition of an Obligation be, that the Obligor ſhall work out 40 l 4 5 
uſual Prices in Packing, when the Obligee ſhall have Occaſion for himſelf or Fr g 
to employ. him therein, or otherwiſe ſhall pay 40 J. If the Obligee has not Occau0 
make uſe of him in Packing, he muſt pay the 40. 2 Mod. 304. 3 

If an Annuity be granted to a Lawyer, pro conſilio impendendo, the Grantee “ | 
bound to travel, nor do any Thing, but counſel where he may be found. 41 E 
8 H. 6. 24. 21 B. 3. J. ö. 1 Roll. Abr. 434. 
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And the Grantor ought to diſcloſe his Caſe to the Grantee, otherwiſe he is excuſed 
bis Counſel. 41 Ed. 3. 6. b. Bro. Annuity J. 1 Roll. Abr. 434. 

If the Grantee cannot counſel him, yet if he does as much as he can, he is excuſed, 

6. b. 

771 Annuity be granted pro conſilio & anxilio to a Phyſician, the Grantee is not 
und to travel for him, but to give his Advice and Help where he may be found; 
ſo he ought to certify to him what Malady it is. 1 Roll. Abr. 434. &, For a ſick 
Man cannot travel to the Phyſician. | 
& if an Annuity be granted to a Lawyer, pro conſilio & ſervitio ſuo impendendo, he 
dot bound to go with him, nor to counſel him in any other Place than where he 
« found. 8 H. 6. 24. 1 Roll. Abr. 434. 

8 he is not bound to go with him, tho' the other will bear his Charges. 8 H. 6. 2 

If an Annuity be granted pro conſilio impenſo & impendendo to a Counſellor, he is 
ot bound by this to put his Hand to a Bill iz camera ſtellata; for tho' he is bound to 
ive his Advice, yet he is not bound to ſet his Name to every Bill, for that may be 
convenient to him. 1 Roll. Abr. 434. Cro. Fac. 482, 483. Popb. 135, 136. 
W But when an Annuity is granted pro conſilio impendendo, and the Grantee in the 
me Deed binds himſelf by ſuch Words, pro qua quidem conceſſione, that he will go 
ich him to any Place within the County; there he ought to go with him, becauſe 

de has ſpecially bound himſelf ſo to do. 8 H. 6. 24. 32 Ed. 3. 30. 1 Roll. Abr. 


15 &o Granten of ſuch Annuity refuſes to give his Counſel upon Demand, the An- 

Duity is determined abſolutely, not for one Payment only but for ever. 1 Roll. Abr. 

WW: Co. Lit. 204. a. Hob. 41, 42. 

hut if the Grantor dies, ſo that the Counſel is diſcharged by the Act of God, yet 

e Annuity continues. Plow. Com. 4.56. b. 

If the Grantee of an Annuity, pro conſilio impenſo & impendendo, refuſes after to 

Wire Counſel: This does not determine the Annuity, becauſe this was granted as well 

Ir the Services paſt, as thoſe to come. 1 Roll. Abr. 435. 

Ia Dean and Chapter grants to another the Office of chief Cook, with 51. for 

e Exerciſe thereof, provided that he exerciſes the Office in the great Kitchen of the 

WE hurch; and after the Dean requires him to exerciſe it in his own Kitchen, and he 

ſuſes, yet the Annuity is not determined. Adjudged Hil. 37 Eliz. C B. 1 Roll. 
Er. 435. 

If an Annuity be granted till the Grantee be promoted and preferred to the Bene- 

e of zo l. per Ann. by the Grantor, and after the Grantor preſents him, but the 

WSrantee is found. inſufficient, the Annuity ſhall ceaſe. Ibid. "7 

If an Annuity be granted till the Grantee be promoted to a Benefice by the 

rantor ; if he proffers a Benefice to him which is litigious, yet the Annuity is deter- 

ined, for perhaps he has a good Title thereto tho? it be litigious. 1) Ed. 3. 11. du- 

tatur. 1 Roll. Abr. 435. 

But if the Church be full of another at the Time of the Preſentation, the Annuity 

not determined tho' he accepts the Preſentation, for the Preſentation and Ac- 

tance is void. 26 Ed. 3. 69. 5. 

If an Annuity of 20 J. per Ann. be granted till he be promoted to a Benefice, the 

nefice ought to be of the Value of 100 Marks per Ann. 16 Ed. 2.47. 1 Roll. 

oY. 435. ' 

If an Annuity be granted to another till he be promoted to a competent Benefice ; 

the Grantor after tenders to him the Preſentation to a Vicarage, which is worth 

vo Marks per Ann. which he refuſes, the Annuity is determined. 3 H. 6. 2. 31 Ed. 3. 

5. 1 Roll. Abr. 435. | | 

The Benefice ought to be of as much yearly Value as the Annuity is, otherwiſe it 

not determined. 3 Ed. 3. 40. 

The Value of the Benefice ſhall be reckoned according to the Demerit of the Party 

Y promoted. 31 Ed. 3. 28. 

f an Annuity be granted till promoted, Oc. by the Grantor or his Heirs, it is a 

d Performance of the Condition, that he was promoted by the Mother of the 
3 by Requeſt of the Grantor, in Diſcharge of the Annuity. 33 Ed. 1. 51. 
Abr. 435. 

a an Annuity be granted to an Infant till he be promoted to a Benefice : If the 

| un tenders him a Benefice, tho' he cannot take it for the Non-ability of his 

on, yet the Annuity is determined. 3 Ed. 3. 40. 

* 4 0 It 
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Leaſe. 


To purchaſe 
Lands, 


To pay Mo- 
ney. 


Tender. 


Acceptance. 
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If the Grantor reſigus a Prebend to the Grantee, and the Biſhop, at the R 
of the Grantor, tenders the Prebend to the Grantee: If he refuſes it, the Annyiy : 
determined. 16 Ed. 2. 47. 1 Roll. Abr. 435. Ty 

If the Annuity be granted quonſque de beneficio ſibi providerit quod duxerit accept 
the Grantee is not bound to accept any Benefice of any Value, but at his Pleaſure 
becauſe of the ſaid Words; and by his Refuſal the Annuity ſhall not be determing 
Temp. Ed. 1. Annuity 50. 1 Roll. Abr. 436. 

it an Annuity of 40 J. per Ann. be granted till promoted to a Benefice, a Vic; 
of the Value of 5 J. per Ann. is not ſufficient within this Condition. 1 Roll. Aly. 

But it ovght to be of the Value of ten Marks per Ann. at the leaſt; and 
ſufficient. bid. | 

If a Feoffment be made, upon a Condition that the Feoffee ſhall make a Leaſe g 
Land to the Feoffor for Life, the Remainder to J. S. in Fee, and the Feoffee mats 
a Leaſe to the Feoffor for Life, and after by another Deed grants the Reverſion u 
J. S this is a good Performance of the Condition. 44 Ed. 3. 22. 

If a Feoffment be made upon Condition that the Feoffee ſhall purchaſe Land; g 
Tenements to the Value of 207. per Ann. and he purchaſes a Rent, Common, « 
ſuch like Thing to that Value, this is a good Performance of the Condition. 

But if in this Caſe the Feoffee and another purchaſe ſo much Land together join; 

a * © Py 
this is no good Performance of the Condition. 

So if the Feoffee alone purchaſes Lands to the Value of 207. per Ann. and there 
a Rent iſſuing out of it which muſt be deducted, this is no good Performance. 

And yet in theſe Caſes if the Stranger Jointenant releaſes to the Peoffee all hi 
Right in the Land, or the Grantee of the Rent releaſes to him the Rent before the 
Time of the performing of the Condition, the Condition is well performed in bot 
Caſes. Tantum valet terra quantum vendi poteſt. Perk. f. 80), 808. 21 H. 6. 28. Dy; 

And if one makes a Feoffment in Fee, on Condition that if the Feoffee purchaſe 
Land to the Value of 20 s. the Feoffment ſhall be void; and after the Feoffee di. 
ſeiſes another Man of Land to that Value, it is faid that by this the Condition i 
performed; ſed quere ; and that if he recovers ſo much Land in Value by an Adi, 
that this is no Performance of the Condition. Sed quæœre; for this ſeems to be 4 
better Performance of the Condition than the former. Shep. Touch. 142. Perk. N dun 

If Lands be granted on Condition to pay Money, and the Money is tendered ac 
cording to the Condition, but either no Body is ready to receive it, or it is refuſed; 
this is a good Performance of the Condition. 

And after a Man has once refuſed the Money fo tendered to him according to the 
Condition, he has no Remedy in Law to recover it, except it be Money lent upon! 
Mortgage. Dyer 181. Lit. F. 334, 335, 338. Co. Lit. 209. 

And if the Payment be made Part of it with counterfeit Coin, and the Party a 
cepts it and puts it up; this is a good Payment, and confequently a good Performanc 
of the Condition. Terms de Ley, Tit. Coin. 

And if at the Day of Payment the Parties do account together, and he to whon 
the Money is to be paid being indebted to the other, that Debt by Agreement is 
lowed, and the Reſidue is paid and accepted; this is a good Performance of the 
Condition. Co. Lit. 212. Fitz. Barre 343. 

So if the Party that is to receive it accepts and takes new Security by Bond d 
Statute for the Money; this is a good Performance of the Condition. Co. Lit. 2. 

And ſo in moſt Caſes, when by a Condition a Thing is to be done one way, 4 
to be done to the Party to the Condition himſelf, and not to a Stranger, and nt 
does accept it another way; this is a good Performance of the Condition. Id 89 
fit > as 

If the Mortgagor pays the Money according to the Condition, and after the Matt 
gagee delivers it to the Mortgagor as his own Money, the Condition is performs 
and the Mortgage diſcharged notwithftanding. Shep. Touch. 143. 

If a Feoffment be made 74 S. on Condition that if the Feoffor pays to the E. 


rape 
446, 
his i 


ms Men's C ee __ 4 
- 


cutors or Adminiſtrators of J. S. 101. the Feoffment ſhall be void; and 7. 5. dic 
and the 10 1 is paid to the Executors of J. S. according to the Condition, but it 5 
covinouſly done, i. e. there is a private Agreement that the Feoffor ſhall have all, 
Part of his Money again: This Payment in this Caſe is no good Performance © bY 
Condition, but that Payment, that muft be a Performance of a Condition in th 
to fetch Lands out of the Hands of an Heir, muſt be real, full and effectual 
Lit. 209. 5 Co. 96. | 
I 
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If a Leaſe be made, on Condition that the Leſſee ſhall get the good Will of J. &. To get the 
and the Leſſor does come to F. & firſt and ask his good Will, and he denies it him, good Will of 
and after when = Leſſee does ask, if he does grant it him, in this Caſe the Condi- J.. 
ion is performed. 6 
wr the Condition be, that he ſhall get his good Will by ſuch a Day, and at the 
felt being defired he denies it, but afterwards and before the Day he grants it: And 

Vet if no Day be ſet, and he deſires his good Will, and J. S. denies it, and afterwards 
he gets his good Will; it ſeems this is no Performance of the Condition. 1411.8. 17. 
If there be two Things in the Copulative to be done by the Condition, both muſt 
be done, otherwiſe the Condition will not be performed. Perk. 9. 746. 
If a Feoffment be made on Condition, that if the Feoffor and J. F., pays 101. at 
Michaelmas the Feoffment ſhall be void, and before the Day the Feoffor dies, and 
.S. pays the Money; this is a good Performance of the Condition, but if the Feoffor 
be living contra. Co. Lit. 219. 
If a Feoffment be made on Condition to make an Eſtate to a Stranger by a Day, 
and before the Day he dies; in this Caſe if an Eſtate be made as near the Condition 
W :; may be, it is ſufficient. Plow. 133. 3 Co. 6 
tit a Feoffment be made to F. S. on Condition that he ſhall enfeoff F. D. and his 


WE Heirs, and 7. $. tenders the Feoffment to J. D. and he refuſes to take it; this is no 
performance of the Condition in this Caſe. 


But if it be to be done to the Feoffor himſelf contra. 
And fo alſo it is if the Condition be to make an Eſtate-tail, or any leſſer Eſtate to 
Wa Stranger, and he tendered it, and the Stranger refuſes it; this is no good Per- 
ormance of the Condition. | 
And if a Feoffment be made on Condition to reinfeoff the Feoffor and his Wife in 
ail, the Remainder to . in Fee, and he tenders it to the Wife only, and not to 
m in Remainder ; this is no good Performance of the Condition. 
And the ſame Law for the moſt part is in Conditions of Obligations. Co. Lit. 209. 
Wo H. 6. 67. Perk. F. 8, 15, 816. 2 Ed. 4. 2. 19 H 6. 67. Shep. Touch. 144. 
W If a Condition be 20 ſave a Man harmleſs from J. S. if J. S. after ſays to him, that To fave 
de goes to his Houſe he will beat him, by which Menace he dares not go to his harnilefz. 
Houſe about his Buſineſs, the Obligation is forfeited. 1 Roll. Abr. 432. 18 Ed. 4. 28. | 
| If the Condition of an Obligation be to perform an Award, which is, that the 
llgee ſtaret acquietatus de qualibet materia, contained in a Bill in Chancery that the 
gor bas depending againſt him, and that the ſaid Suit ſhall ceaſe ; and after the 
; Obligor exhibits-a new Bill in Chancery againſt the Obligee for the ſame Matter, and 
4 
4 
Y 
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In the End of the Bill prays Proceſs, but never takes out Proceſs thereupon againſt 
m: This is not any ſuch Moleſtation that it ſhall be a Forfeiture of the Condition, 


by Wor he is not at any Damage thereby. 1 Roll. Abr. 432. Cro. Tac. 340. 1 Bulſt. 93, 
0 B94 1 Roll. Rep. 7. 

lf the Condition be to diſcharge another againſt J. S. of an Obligation in which he is 
7 und, he ought to diſcharge him of the Obligation by Releaſe or otherwiſe, and it is 


ot ſufficient to ſave him harmleſs. 22 Ed. 4. 40. b. 1 Roll. Abr. 432. 

If the Condition be to d:ſcharge and ſave barmleſs the Sureties from the Penalty of an 

V/ ligation, if the Obligation be forfeited ; yet this Condition as to the Sureties is not 
roke, for they may be diſcharged and ſaved harmleſs from the Penalty of the Obli- 


21. non notwithſtanding. D. 4, 5. Aa. 161, 44. (But it ſeems the Reſolution there is 
1 wtra.) 1 Roll. Abr. 43 2. a ks 
| 


If a Man covenants to make ſuch Aſſurance of the Manor of D. as the Counſel of Condition for 
be other ſhall deviſe; and the Counſel deviſes, that he ſhall be bound in a certain further AC- 

| Vbligation, that the other ſhall occupy the Manor peaceably, &c. he is not bound to ſurance. 
perform it, for this is no Aſſurance within the Intent of the Covenant. 1 Roll. Abr. 

23. Cro. Eliz. 310. 


If a Man be obliged to do ſuch Ad for the Aſſurance of the Manor of B. as the 


on 


ſel of the other ſpall deviſe ; and the Counſel deviſes that he ſhall make an Obli- 


N ation or Statute, that the other ſhall enjoy it; he ought to perform it, otherwiſe he 
1 1 a5 broke his Covenant. x Roll. Abr. 423. Cro. Eliz. 311.—Telv. 45. and 1 Brownl. 
ür + the like Point held contra. 

: (i . f a Man covenants to make ſuch Aſſurance as the Counſel of the Covenantee ſhall de- 

0 4 of an Annuity of 3ol. and of 2001. in Money; and the Counſel deviſes, that he 


: v make an Obligation, in which he ſhall oblige himſelf, his Heirs, Executors and 
mniſtrators, to pay to the other the Annuity, and alſo the 200 / at certain Days; 
he 


Condition. Pan! 


Abr. 424. 2 Bulft. 287. 1 Roll. Rep. It. 
I 


he is not bound to perform it, for this Obligation is not any Aſſurance of the * 
_ Dubitatur, 1 Roll. Abr. 423. Cro. Eliz. 370. 

If A. covenants to make ſuch Aſſurance for the Payment of 1001. to B. as his cn 
ſhall deviſe; and his Counſel deviſes that A. ſhall make an Obligation of 1000 / j, 
the Payment of 100 J. he ought to perform it. 1 Roll. Abr. 423. 

But if the Covenant in this Caſe had been to make ſuch reaſonable Aſſurance 4 f, 
Counſel of the Covenantee ſhould deviſe, it had been otherwiſe ; for it is not reaſonabe 
to make an Obligation of 10005. for the Payment of 100 J. 1 Roll, Al. ry 
Godb. 445. | 

If Man undertakes to make a Surrender of a Copybold upon Requeſt, he is not bonn 
to make it into the Hands of two Cuſtomary Tenants, for that is but a particyy 
Way of Surrender grounded upon a particular Cuſtom. AW. 68. Fil. roy. 

So if a Man be bound to make ſuch an Aſſurance as the Obligee ſhall deviſe, by 
not bound to acknowledge a Fine by Dedimus, for that is but a ſpecial Way of taking 
the Conuſance. All. 69. 

Secus if there is a Proviſo that he ſhould not go above five Miles from his Hoys 
and his Houſe is above five Miles from Weſtminſter. All. 69. ; 

If the Condition be 70 2 certain Lands to ſuch Perſons as the Obligee uli yaw, 
and after he aſſures it to the Obligee himſelf; this is a good Performance of the Con. 
dition, tho” it be not alledged that the Obligee named himſelf, for this Acceptance 
a Nomination of himſelf. 1 Roll. Ar. 424. 

If the Condition be to make ſuch Aſſurance in the Law of certain Land to the Olli, 
as by the Connſel of the Obligee upon Requeſt made ſhall be adviſed ; and after J. g uy 
of Counſel with the Obligee, and gave his Advice to the Obligee, that the Oblier 
ſhould make a certain Aſſurance; and the Obligee gave Notice to the Obligor of th 
ſaid Advice, and required him to perform it: He ought to perform it, or othervi 
the Condition is broke; for it is more convenient that the Counſellor ſhould giveth 
Advice to the Obligee than to the Obligor; for the Obligor does not know whether 
he be of his Counſel in this Matter, for he may be of his Counſel in one Thing ad 
not in another. 5 Co. 19. Cro. Eliz. 9, 9), 298, 299. Moor 595. Pl. 811. 

Bur if the Condition had been to make ſuch Afſurance as his Counſel ſhould de 
viſe, then his Counſel ought to have drawn and ingroſſed it ready to be ſcald 
Moor 595, 596. pl. 811. 

If the Condition be to make ſuch Aſſurance, &c. to the Obligee as the Oblige ul 
deviſe, and after the Obligee deviſes an Indenture, Ec. and tenders it to him, and he 
requires Time to ſhew it to his Counſel to be adviſed thereupon, which is denied to 
him ; yet if he does not ſeal it preſently, the Condition is broke, becauſe the Cond: 
tion is peremptory, ſcilicet, to be performed preſently. 1 Roll. Abr. 424. 

If a Man undertakes to be obliged in an Obligation to J. S. and an Obligation i 
tendered, in which he, his Heirs and Executors are bound, he ought to ſeal it, bt 
cauſe this is the common Courſe to make Obligations in ſuch Manner, tho' the Her 
or Executor was not named in the Promiſe. 1 Roll. Abr. 424. 1 Roll. Rep. 71 - 
Eliz. the like Point dubitatur. n 

If a Man be bound to make a Conveyance of certain Lands; if a Warrany or Coit 
nant be put in the Deed, he is not bound to ſeal it. 1 Roll. Abr. 424. 1 Roll. Ref. 

So if he be bound to make a reaſonable Aſſurance, tho? ordinary Covenants are 0! 
inſerted. Coles and Kinder, Cro. Fac. 5711, 572. 2 Roll. Rep. 191, But in the Caſe af 
Laſſels and Chatterton in T. Raym. 190, 191. 1 Sid. 467. 1 Mod. 67. it was ſaid If 
Twiſden, that the Law was altered ſince this Caſe, as to Covenants, if reaſonable t 
uſual, but not as to a Covenant that he is ſeiſed of an abſolute Eſtate in Fee, C =. 
lia; but the principal Caſe of Laſſels and Chatterton was determined on another Pott 
which vide alſo 2 Keb. 685. 

A. bargained and ſold Land to B. and B. covenanted, that if A. paid 100 . #6 
Day, that he would make ſuch Aſſurance thereof back to A. as the Counſel of A. 2 
adviſe ; and A. paid the Money, and his Counſel adviſed, that B. ſhould execute! 
Conveyance, in which the Receipt of the 100 J. was acknowledged. Per C ® 
Gaudy, B. muſt execute it; but Popham doubted, for B. was not bound to execute! 
Receipt only, nor by the ſame Reaſons when joined with the Aſſurance. Out 65 

If a Man undertakes to become bound with J. S. and J. D. to B. in a certain Sin, ® 
B. tenders an Obligation, in which they ſhould be obliged jointly and ſeverall) 0 
is not bound to ſeal this, for by the Aſſumpſit a joint Obligation is intended. 1% 
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A Man undertakes fo become bound with J. S. and J. D. to B. per hui feri 
and payable at ſuch a Time as two Strangers = agree —— 1 nk * 
Strangers agreed, that the Obligation ſhould be joint and ſeveral; yet he is not bound 
o ſeal it, for by the promiſe a joint Obligation is intended, and the Word bujuſmods 
ves not Power to alter that which the Law made joint, but only refers to the Sum 
© ind Time. 1 Roll. Al. 424. The ſame Caſe is in 1 Roll. Rep. 51. and at the End 
of the Caſe there is a Nota by the Reporter, That as it was not expreſly agreed that 
W ic ſhould be joints but implied by Law only, perhaps the Words, per hujuſinodi 
Jaltum, ſhould relate whether joint or ſeveral, which is more agreeable 1 the 
lanner of the Obligation, (as hnjuſmodi imports) than the Sum or Time. 
8 If a Man covenants for further Aſſurance to levy a Fine of all his Lands in D. and 
W at the Time of the Covenant he is ſeiſed only of two Houſes in D. and after two 
other Houſes deſcend to him, and the Covenantee tenders him a Fine of four Houſes 
o be levied by him; he is not bound to levy it; for this will comprehend the other 
to Houſes, of which he is not bound to levy a Fine; and tho? the Uſe of theſe two 
W Houſes which are not within the Covenant ſhall be to the Conuſor, yet he is not 
bound to levy a Fine of them, for perhaps he is Tenant in Tail of them, and this will 
dock the Intail. Adjudged between Hilſon and Welch, M. 12 Fac. B. R. 1 Roll. Abr 
424, 425. 1 Roll. Rep. 103, 117. 2 Bulſt. 317. But it appears by the two laſt men- 
bat the Plaintiff declared that th our "os 
doned Reports, t intiff declared that the Defendant fold four Houſes, Ge. 
| and the Defendant pleaded that he fold but two, Sc. ſo that the Plaintiff would ex- 
| = eee and by Conſequence the Fine, to more than was comprehended 
in enant. 
If the Condition of an Obligation be, that if be makes a good and al 
in Fee to the Obligee of certain Copybold Lands, ay &c if — after e pon 
Condition of Payment of Money, and the Surrender is preſented accordingly: This 
2 bros * n = nan becauſe the Aſſurance ought to be abſolute 
So if a Covenant be with a Purchaſer to make further Aſſurance ; if h 
3 upon Condition, this is not any performance of Yi 1 => 2 
mA ene Pri _ B. " the Requeſt of A. would ſurrender a Copyhold 
* 5 2 x Ar 2 to A. in due Form of Law, according to the 
ys 8322 4 0 . his Heirs, a umes to B. to pay him 20/. 
A ry 4 TEE 1 a 2 A. for the 201. if he avers the Performance 
ror - . a 1 e Requeſt of A. ſurrendered by a Straw to one 
Arp «+ i — of the ſaid Manor, the ſaid Tenement into the Hands of 
Fa e r 4. _ according to the Cuſtom of the ſaid Manor, to the Uſe 
J . — = is 1 and yet the Defendant A. had not paid the 20}. this is 
13 2 r 3 = Conſideration which is a Condition precedent, for he is 
. Hay E 8 _ Surrender to the Uſe of A. and his Heirs ar his own 
; 1 . 4 made a r here into the Hands of a "Tenant of the Manor, 
=_— 8 wy 1 1 Surrender; yet it is not a compleat Surrender till it is 
1 a and he ed taken upon him to make a perfect Surrender; and 
1 15 f 0 pore the Tenant to preſent it at the Court according to the 
apps l P neuen a Court to perfect it, which does not appear to be done. 
EN — to year a Feoffment to me upon Requeſt, if I requeſt him to 
d he does it egy f this 6 . ve if Li 8 
AN 1 on Condition. I Roll by 3 Av a ah Modhntehonrran — 
n by Indenture bargains and ſells his Lands to another in Pee, and cove- 
ö . we ſent Eftate thereof before Chriſtmas next to the Modus, 3 
NI _—_ cauſes this Deed to be inrolled : Yet this is not a good 
1 7 a y 2 e Intention of the Covenant ſome other Aſſurance was to be 
W . _ 36. pl. 32. 3 Leon. 1. 
Fi 4 = e ſuch Aſſurance of Lands to B. as the Counſel of B. ſhall de- 
Ko be deviſed b 2 0 3 in the Law, cannot deviſe the Aſſurance, but it oughe, 
Loud be 1 0 On for if the Party himſelf might adviſe it, then 
| 5 Viz. 29% * to ſay, Quod conſilium non dedit adviſamentum. 5 Co. 19. b. 
- Covenants with B. to aſſure certain Land 
TP ertain Lands to B. before a certain Day, at the 
© _ 4 LE notify to B. what Manner of * oe. he will make, = Fine, 
F » Sc. and his Readineſs to do it, that B. may know what Coſts he is to 
4 P tender. 
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render. Cro. Eliz. 517. The Charges ought to precede the Aſſurance, 
firſt to be declared what Manner of Aſſurance ſhall be made. Ow. 157. 

And where the Covenant is to make a particular Aſſurance, as a Feoffment, n , 
muſt tender it. Cro. Eliz. $17. It is all one where the Covenant is general Par 
where particular, 5 Co. 22. b. $M 

A Man 22 Fan. 38 Eliz. undertook to make ſuch Aſſurance of all his Lands iy Y 
as S. ſhould appoint, and &. the ſaid 22 Fan. appointed that he ſhould make a Bargin 
and Sale of all his Lands in 7. and the 14 Sep. 39 Eliz. a Bargain and Sale of 3 10 
Lands in 7. was tendered; and whether he was bound to execute it, was a Dod 
becauſe he might have other Lands in T 14 Sep. 39 Eliz. which he had not, /13;.. 
natur, Cro. Fliz. 660. gi 

If A. covenants with B. to make ſuch reaſonable Aſſurance to B. in Fee of {uh 1; 
reſerving to A. and his Heirs 20s. Rent per Ann. as the Counſel of B. ſhall ati; 
and after B. tenders to A. a Deed Poll, by which A. enfeoffs B. of the Land in F. 
reſerving the ſaid Rent to A. in Fee: This is not ſuch reaſonable Aſſurance to bing 
A. to ſeal, for this is a Rent-ſeck, and the Deed appertains to the Feoffee, and the 
A. without the Deed cannot have any Remedy for the Rent. 1 Roll. Abr. 423. 

But if A. by Indenture grants and ſells Lands without Livery or Inrolment to B. 
Fee, reſerving 20s. Rent to him and his Heirs, and covenants to paſs any de 
reaſonable Aſſurance, as the Counſel of B. ſhall adviſe ; and after the Counſel adrift 
Feoffment by Deed Poll, reſerving the ſaid Rent in Fee: This is a good Afura 
within the Covenant, ſo that A. is bound to ſeal it, for then the Reſervation die 
not depend only upon the Deed Poll, but upon the Indenture, which directs the U 
of the Feoffment, by which A. may recover the ſaid Rent-ſeck without ſhewins ti: 
Feoffment ; but the Parties were ordered to make a new Feoffment by Indentar 
rendring the Rent. But afterwards the Parties could not agree, and fo this Jus: 
ment was given againſt the Plaintiff, ſcilicet, againſt their Opinion before, beat 
the Deed tendered was a Deed Poll, which ſhould be after the Execution thereof 
the Poſſeſſion of the Plaintiff; and then the Defendant could not without the Det 
have his Rent, not being able to prove the Feoffment. 1 Roll. Abr. 423. 

If the Condition of an Obligation be to make to the Obligee or bis Aſſigns as gi 
Leaſe as Counſel could adviſe; and after the Obligee comes to the Obligor and appoint 
him to make a Leaſe to , S. he ought to make it accordingly, tho* no Counte| ad. 
viſed it but the Obligee himſelf; for by the Words it is not neceſſary to hare the 
Advice of Counſel, but only that the Leaſe ſhould be as good as Counſel could ad- 
viſe. Per Coke contra Doderidge. 1 Roll. Abr. 424 1 Roll. Rep. 373. 3 Bu. 178 
Bridg. 39, 40, Ec. 

If one be obliged to aſſure twenty Acres of Lands, the Acres ſhall be accounted 2. 
cording to the Eftimation of the Country where the Land lies, and not according b 
the Meaſure limited by the Statute. Cro. Eliz. 665. Which was ſaid by Pe 
have been reſolved by all the Juſtices. But there is a Diverſity where the Acre: 
in an open Field, and the Parcels are known by Metes and Bounds, and where the 
lie in a great Cloſe, and the Number of the Statute Acres therein contained arc ct. 
tainly known, Popb. 55. 

If A. covenants with B. to make ſuch Aſſurance of all his Lands at the Ciſs B 
B. or, bis Counſel ſball adviſe; B. may require one Aſſurance for one Parcel, 2. 
another Aſſurance for another Parcel, for being to be made at the Coſts of B. it 5" 
Prejudice to A. Cro. Eliz. 681. Moor 570. pl. 780. 

But if the Aſſurance is to be made at the Coſts of the Covenantor ; if an Aſſurance d 
Part only is required, he muſt make ir, but then he is diſcharged from making 4 
Aſſurance of the Reſidue. Cro. Eliz. 68 1. Moor 570. pl. 180. | 

If the Condition of an Obligation be, that the Obligor before Michaelmss /% 
make, &c. all and every reaſonable AF and Thing for aſſuring the Manor of D. tu., 
and his Heirs ; and the Obligee requeſts him generally to convey, the Obligor 
make an Aſſurance; and if thereupon the Obligor makes a Feoffment, and! - 
Obligee after requeſts a Fine, the Obligee muſt acknowledge it, and ſo upon ese. 
Requeſt he ought to make ſeveral Aſſurances. Telv. 44. Moor 682. ; 

But if it had been to be deviſed by the Obligee or his Counſel, he ought to ban 
| ſhewed he had deviſed and required ſuch a particular Feoffment or Fine, © 
1 Brownl. 84. _ 

If a Man covenants to make further Aſſurance, and to do any Act or Ad, N 


ſball be deviſed, &c. and a Note of a Fine is tendered, and be is required, 
I * 
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c Lnowledge it before a Judge of Aſſiſe, he muſt acknowledge it tho' no Writ of Cove- 
W ant is depending, for he has covenanted to do every Act, and this Note of a Fine is 
zn Ad, and whether it be well levied, or to no Purpoſe, is not material. Co. Tac. 
. 251. 1 Bal. go. Becauſe the Note is an Act preparatory to the Fine, and the 
W \\cit of Covenant may be ſued out after ; and fo it is an Act for further Aſſurance 
E ,1 the Writ of Covenant is not depending. Aſcor 810. pl. 1096. 
e a Man covenants to make a Fointure to bis Ilife, within one Tear after his Mar- 
ige, of Lands in England of the yearly Value of Soo l. ultra reprizas, ſo as A. and 
W > Counſellors, ſhould deviſe and adviſe; he muſt give Notice to A. and B. what 
lands he is determined to ſettle, and of what Eſtate therein he is ſeiſed. Godb. 338. 
W But it was ſaid by Ley Chief Juſtice, That if a Man is bound to make ſuch Aſſurance of 
W 111d as J. S. ſpall adviſe, he is not bound to ſhew his Evidence, but the Obligee mult 
Lek it out at his Peril; and then 7. S. may adviſe conditionally, if he has a Pee, 
uch an Aſſurance ; and if a Tail, ſuch an Aſſurance; and if a Remainder over, then 
2 Recovery. Ibid. But this is where the Land is certainly named, for he thought 
S otherwiſe, where the Land is not certainly named. 2 Roll. Rep. 333. 
But if the Covenant be to make a Joiuture, &c. as the Connſel of the Covenantee ſhall 
Leviſe, he muſt give Notice to the Covenantee what Lands he is determined to ſettle, 
and he muſt inform his Counſel. Codb. 338. 2 Roll. Rep. 335. 
If a Man undertakes to ſeal two Inſiraments for the Aſſurance of a Reverſion, ac— 
# cording to two Dranghts between them before agreed upon, he muſt execute them without 
W any tender. 1 Lev. 44. 
it an Obligation be conditioned to ſeal and exccute ſuch a Releaſe as ſhall ſati-fy 
WE thc Counſel of the Obligee, the Obligor muſt tender a Releaſe to the Counſel of the 
Obligee, to know whether it will ſatisfy him. 2 Lev. 95. 
W 4. covenanted to make ſuch Aſſurance to B. according to an Agreement made be- 
teen them as Counſel ſhould direct and adviſe; and whether this Covenant ſhould 
not be taken according to the general Intendment, and that therefore the Counſel 
ef B. ſhould adviſe. 3 Mod. 191, 192. O, | 


F () What ſhatl be ſaid a Performance of a Condition, and what a Forfeiture. 


F the Condition of a Feoffment be to enfeoff J. S. if he enfeoffs J. & and two 
1 others, this is no good Performance, but the Condition is broke. 21 A 28. Bro. 
= C:ndition 107. ; 

lf the Condition be, that whereas B. has bound himſelf Apprentice to the Obligor 
br ſeven Years: If the Obligor retains, keeps and employs the ſaid Apprentice in his 
een Houſe and Service, in the Art of Surgery, during the Term, the Obligation 
ball be void; and after the Obligor ſends the Apprentice in a Voyage to the Faſt- 
ales, in the Company of other expert Surgeons, the better to learn the ſaid Art: 
bis is a Breach of the Condition; tho* by the Condition he is not reſtrained from 
W {ending his Apprentice into other Places about his Cures, yet he ought always to be 
ef his Houſhold, going and returning, and in his Service, and not put over to any 
Nocher; for the putting an Apprentice to another, is a great Truſt for his Diet, 
Health and Safety: And generally a Man cannot compel his Apprentice to go out of 
de Realm, if it be not expreſly agreed, or the Nature of the Apprenticeſhip im- 
Pers it, as if he be bound Apprentice to a Merchant Adventurer, or Sailor. 1 Roll. 

Ar. 42), 428. 

If an Obligation be conditioned, that the Obligor ſhall repair, ſuſtain and amend 
àMeſſuage during his Term, and leave it in ſufficient Repairs at the End thereof: 
If the Timber of a Bakehouſe, Part thereof, is ſo rotten that it cannot be repaired 
nor ſuſtained, if the Obligor pulls it down, and builds it again, yet he cannot plead 
this in Diſcharge of his Obligation; for tho' the Condition may be impoſſible, yer the 
Obligation js good. Sav. 96, 97. 2 Leon. 189. 

1 Man makes a Feoffment in Fee of Lands in five Counties, upon Condition to 
WW alure: If the Re. aſſurance is made of the Lands in four Counties, but not in the 
ith, the Condition is broke for the Lands in that County only. Moor 823. pl. 1112. 
King Henry the 8th granted Lands to A. and his Heirs, provided that he and they 
1 futuris temporibus invenirent & ſuſtinerent duos Capellanos in Eccleſia Paro- 
* de W. ad orandum pro anima H. 8. his Heirs and Succeſſors, E ad celebrauda 
3 ſervitia, curam auimarum Parochianorum ; and A. conveyed the Lands to B. 
aud 
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and his Heirs, who appointed two Chaplains, one of which was not reſident, hut 
neglected his Duty: This is a Breach, for the Eſtate was tied with the Condit; 
into whoſe Hands ſoever it came; and B. ought not only to have found Chaplai 
but alſo to have taken Care that they had been ſuch as would have done their Duy 
Lit. Rep. 94, 105, 128, Ec. ; 

If a Man leaſes for Life, upon Condition that the Leſſee ſhall not do any Waft, 
and after the Leſſee ſuffers the Houſe to fall for want of Covering and Reparation 
which is not any Act of doing, but a Permiſſion ; yet the Condition is broke, for the 
Words are, any Haſte; and ſuch Waſte is within the Statute of Glonceſter, which 
ſpeaks of doing of Waſte: And it ſeems, that the Permiſſion of the Houſe to fall, 
may properly be ſaid a doing of Waſte, which is a Collateral Thing; which is buy 
as much as if he had ſaid, if he had diſinherited him. Sed & 1 Roll. Abr. 428 
2 Inſt. 145. Ow. 92, 93. 

It a Man leaſes Land, upon Condition that the Leſſee ſhall not do Waſte, an 
after a Stranger does Waſte ; yer this is not any Forfeiture, becauſe a Condition (hal 
be taken ſtrictly. 1 Roll. Abr. 428. 1 Leon. 64 4 Leon. 39. 

So if the Condition of an Obligation be, that I ſhall not continue ſuch an Ache, 
and my Attorney, without my Privity, continues it: This is no Breach. Cre. Ji; 
525. 2 Roll. Rep. 63. 

If a Woman covenants not to do any Act to diſcontinue or countermand an 4e. 
tion, and after ſhe marries, per quod, Sc. this is a Breach. Goulſ. 59. 

If the Condition of an Obligation be, that he ſhall not be aiding and aſſiſting to 
E. in any Action to be proſecuted againſt F. the Obligee ; and after the Obligor joins 
in a Writ of Error with B. and another againſt L. upon a Judgment in Treſps 
againſt them three, which is apparently erroneous; This is not any Breach of the 
Condition, for this is not properly an Action, but a Suit to Difcharge of tortiou 
Judgment, in which they ought all to join. 1 Roll. Abr. 429. Hob. 304. Hut. 30 

If a Man makes a Feoffment in Fee, reſerving Rent, upon Condition that if te 
Rent be behind, and no Diſtreſs to be found upon the Premiſſes, to re-enter : If the 
Rent be behind, and no Diſtreſs but a Cup-board in the Houſe lock'd, ſo that tie 
Feoffor cannot come at it; this is a Forfeiture, for when the Place is not open to tht 
Diſtreſs, it is all one as if there had been no Diſtreſs there. 1 Roll. Abr. 428. 

A. made a Feoffment in Fee to the Uſe of himſelf and his Heirs, and 21 UH. g. de. 
viſed the Uſe to B. his younger Son, and the Heirs Male of his Body, Remainder to 
C. his eldeſt Son in Fee, provided B. or any of his Iſſue, ſhould not diſcontinue of 
alien, but only to make a Jointure for a Wife; and B. after the Statute of 27 H. 
leaſed for three Lives, purſuant to the ſaid Statute, and after levied a Fine r 
conn ſance de droit come ceo, Ec. with Proclamations to the Uſe of himſelf and his Mit, 
and the Heirs Male of their two Bodies, the Remainder to himſelf in Tail Male, ti: 
Remainder to the right Heir of A. This was a Breach of the Condition, for it 
might have made an indefeaſible Jointure by Fine Sur Grant E Render : But by th. 
Fine the Tail created by the Deviſe is dock'd; and if he bad Ifſue by a form 
Wife, they ſhould not inherit. 1 Leon. 298.—Adjudged, becauſe other Uſes are |: 
mited by the Fine than what were before, viz. the Fee is limited to the Heirs of 4. 
whereas it was before limited to C. in Fee. Sav. 16, 17. 

If a Man deviſes Lands in Tail, upon Condition that the Deviſee ſhall not give dt 
grant the Premiſſes otherwiſe than by Leaſe for any Number of Years, determina 
upon the Death of any three Perſons to be named in the Leaſes, and he leaſes 
Iooo Years, Sc. This is no Breach, becauſe it determines by his Death. C9 75 
61, 62. Moor 772. pl. 1067. 

If there be Leſſee for Years, upon Condition not to deviſe it to any Body but 05 
to his Sons or Daughters, and he deviſes it to a Stranger, and dies, and his Executdf 
never conſents to the Deviſe; yet this is a Porfeiture, becauſe he has done all that 
was in his Power to paſs it by the Will, and this puts it in the Power of an Execut 
to execute it. 1 Roll. Abr. 428. 

And ſo it is a Forfeiture if he deviſes to his Executors, and they accept the ſane 
only as Executors. 3 Leon. 67. 4 Leon. 5. 

So if ſuch Leſſee deviſes the Term to his Executor for Payment of his Devt5 (s 
it ſeems it is to be intended to make the Deviſe void): Tho' this Deviſe is void, 
cauſe the Law had veſted it in him for the ſame Cauſe, yet inaſmuch as he hs don 
his Endeavour to paſs it by the Deviſe, this is a Forfeiture. 1 Roll. Abr. 428, 49 
| l 
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If a Leſſee for Years, upon Condition not to alien without the Aſſent of the 
Leſſor, makes his Executor, and deviſes it to him, and the Executor enters generally, 
the Teſtator not being indebted to any Body: This is a Forfeiture of the Condition. 
1 Roll. Abr. 429. Cro. Eliz. 815, 816. 4 Co. 119. b. | 

If there be a Grantee of a Reverſion, upon Condition not to grant it over to J. K. 
and he grants the Reverſion to Fs F. by his Deed: Tho? the Leſſee never attorns, yet 
this is a Forfeiture, becauſe he has done his Endeavour to grant it, and put it into the 
Power of a Stranger to perfect it. 1 Roll. Abr. 429. 

If Leſſee for Years covenants not to aſſign it, by which it may come to J. S. and 
obliges himſelf to perform Covenants, and after he aſſigns it ro F. D. this breaks the 
Condition, inaſmuch as by this Means it may come to J. S. 1bid. 

If A. grants the next Avoidance of a Church to B. and C. and A. becomes bound 
to C in an Obligation that he ſhall enjoy the ſaid Preſentment without the Claim of 
4. and after B. grants his Intereſt to A. and the Church becoming void, A. offers 
to join with C. in the Preſenting: This is a Breach, tho' A had a puiſne Title to it 
after the Obligation entered into, 4 Leon. 18. 


Wick) By whom Collateral Things conducive to the Performance of Things 
(KK) 2 limited ſhall be done. 8 


HEN a Man is bound to do a * he ought to do all that which depends 
thereupon in the Performance of the Thing. 11 H. 4. 25. b. 1 Roll. Abr. 422. 

If the Condition be to levy a Fine to the Obligee, and it is not determined at 

Ewhoſe Coſts it ſhall be done, it ſhall be at the Coſts of him that ought to levy the 

Wine, for this depends upon the other. id. 

So in Caſe of a Covenant. Stil. 280. 

Upon ſuch a Condition the Obligor ought to ſue out a Writ of Covenant in the 

Name of the Obligee, and the Obligee is not bound to do it. 11 H. 4. 25. b. 1 Roll. 

. 422. 1 

= If he Condition be to levy a Fine upon Warning, a Warning by the Sheriff upon 
& \Writ-of Covenant is not ſufficient, (for perhaps he cannot know by this whether it 

e to levy a Fine or other Action) but it ought to be upon Warning by the Obligee 

Pimſelf. 11 H. 4. 18. Bro. Condition 39. 1 Roll. Abr. 42a. 


(LL) Is what Caſes a Collateral Thing is in Satisfation of a Condition. 


% F a Man be bound in 201. to do a Collateral Act, as a Feoffment, or to be bound 
WAL in a Statute, or to render a true Account: There Money, or any other Thing 
en in Satisfaction, is no Performance of the Condition. 9 Co. 79. b. 1 Roll. Abr. 
. But when the Condition is to pay Money, there any Collateral Thing will be a 
Watisfaftion. 9 Co. 79. Co. Lit. 212. b. 3 Bult. 149. | 
A Man bound in 200 Quarters of Malt, upon Condition to pay 20/7. a Ring, or 
Horſe, or other Collateral Thing, is a Satisfaction. 9 Co. 79. 
So a Feoffment upon Condition to pay 20 J. a Collateral Thing is a Satisfaction. 
0. 79. Co. Lit. 212. b. 
If a Bond or Feoffment is conditioned for the Payment of Money to a Stranger, 
e cannot accept a Horſe, or other Thing, in Satisfaction, becauſe in this Caſe the 
Tondition is to be ſtrictly performed. Co. Lit. 212. b. | 
But if the Condition be, that a Stranger ſhall pay Money to the Feoffee or Obligee, 
e Feoffee or Obligee may receive an Horſe, Ec. in Satisfaction. id. 
An Obligation was conditioned for the Payment of 7. at the Birth of the firſt 
hild of the Obligee; and whether a Load of Lime might be accepted in Satisfaction 
Kiore the Birth of the firſt Child, dubitatur; but becauſe it was pleaded to have been 
ccepted in Satisfaction of the Bond, whereas it ought to have been pleaded in Satiſ- 
action of the Sum mentioned in the Condition of the Bond, it was adjudged the 
lea was naught. Cxo. Fac. 254. Vide Telv. 192. 1 Bulſt. 66,67. 1 Brownl. 109, 110. 
A Man bound in twenty Quarters of Grain, conditioned to pay five Quarters ; 
mug or other Collateral Thing, is not a Satisfaction, becauſe of the original 
But otherwiſe it is in a Contract without Deed. 9 Co. 79. b. | 
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vantage than the Obligation. 12 H. 4. 23. b. 1 Roll. Abr. 470. * 


—— 


If the Condition be to pay a leſs Sum at a Day; if the Obligee agrees tha j, 
ſhall pay an Horſe or other Thing in Satisfaction, yet if he refuſes it, the Oblize 
ought to pay the ſmall Sum at the Day, otherwiſe he has forfeited the Obligation. 
for the Agreement by Parol without Acceptance, cannot alter the Agreement b 
Deed before. 19 Ed. 4. 1. b. 2. Bro. Condition 161. 

so if the Condition be to erect an Houſe of ſuch a Length, Ec. he cannot pied 
another Agreement in another Manner in Satisfaction thereof, unleſs it be by De 
19 Ed. 4 2. b. Cro. Eliz. 193, 304. | 

So if the Condition be to pay a ſmall Sum at P. at ſuch a Day; an Agreement u 
pay at another Place (or at another Day) without Acceptance, is not a Diſcharge 
19 E. 4. 1. . 

2 1 a Thing be to be done by Implication of Law to the Perſon of any one 
and the Obligee appoints him to do it at a Place in certain; yet if the Perſon be ng 
there to accept it, it is not diſcharged, but the other ought to ſeek him. 19 E. 4 1, 
Bro. Condition 161. 

If a Condition of an Obligation be to pay 100. at a Day to D. if the Obligee x, 
cepts it at another Place, it is a good Performance without Deed. 41 Ed. 3. 25. 5. 
Condition 21, 31. Bro. Debt 43. 46 Ed. 3. 29. b. 1 Roll. Abr. 456. 

So if the Defeaſance of a Statute be to pay to D. ſo much Rent. 46 Ed. 3. 4. In 
Defeaſance 14. Fitz. Audita Querela 1. | 

If a Condition be to pay a Rent to the Obligee; an Agreement to pay to b. 
Bailiff, who refuſes, is no Plea without Deed. Dubitatur, 9 H. 6. 29. b. 

If the Condition of an Obligation be to pay 107. at a Day; if at the Day of Py. 
ment he enters into another Obligation to the ſame Obligee for the ſame Sum 25 the 
firſt was, and this with a Surety, which was more than was done in the other, ju 
this is not any Diſcharge of the firſt Obligation, becauſe it is but a Thing in Aci, 
and no preſent Satisfaction. 1 Roll. Abr. 470. Hob. 94. 

If a Man be bound in 20 J. in a Statute, and he makes an Obligation to him fri, 
and he accepts it; this is not any Satisfaction, becauſe the Statute is of greater 46 


If the Condition of an Obligation be to pay 25 J. at Michaelmas, and the Obligt 
leaſes Land to the Obligee, rendring 39 J. Rent at the ſaid Feaſt of St. Michael; ani 
after before the ſaid Day of Payment, concordatum E agreatum fuit, that the fail 
Obligee, being the Leſſee, ſhould retain 25 L of the ſaid Rent, in Satisfaction of the 
ſaid Obligation, and for the Reſidue of the Rent, that he ſhould remain anſveravle 
to the Obligor; and after at the ſaid Day, becauſe of the ſaid Agreement, the 
Obligor does not pay the 25 J. this Obligation is forfeited, for this Agreement cannct 
be any Diſcharge of the Obligation, inaſmuch as the Rent at the Time of Agreemeat 
made was not due. 1 Roll. Abr. 470. 

If the Condition of an Obligation be to pay 107. at a Day, which is not paid a 
the Day, but after the Day the Obligee accepts a Statute-Staple from the Oblige 
for the ſame Debt, in full Satisfaction of the Obligation; yet this is not any Sai 
faction, for tho' the Statute he a Matter of Record, and higher than the Obligation 
yet the Obligation remains in Force, and the Obligee has his Election to ſue the on 
or the other. 6 Co. 44. b. Vide Cro. Fac. 579. 

If a Condition be, that a Stranger ſhall enfeoff the Obligee of Land, which tit 
Stranger tenders, and he refuſes to accept, but by his Command he enfeoffs anotbet 
This is a good Performance without Deed. 42 Ed. 3. 23. Bro. Condition 24- 

If the Defeaſance of a Statute be to pay 10. Rent at a Day; it is a good Pt 
formance without Deed, that he paid Part — the Expences of one of the Conuſech 
and the Reſidue for the Reparations of the Houſes, (which he himſelf was not bout 
to repair) by the Command of the Conuſee. 46 Ed. 3. 33. b. Bro. Condition 
Audita Querela 6. | 

If a Leaſe be made by Deed, rendering Rent, upon Condition: It is a good fe. 
formance, that by Accord the Rent ſhould be recoyped for the Table of the Lei 
47 Ed. 3. 24. b. Bro. Condition 228. Covenant 13. | 

If I deliver Money to another without Deed to my Uſe, and make a Defeaſanc 
by Deed to pay a leſs Sum: If I accept Corn in Satisfaction without Deed, wh 
not any Diſcharge. Contra 18 Ed. 3. 39. b. 1 Roll. Abr. 456. | 

If the Obligee accepts the Thing to be done after the Condition is broke; jet 1 
is not a Diſcharge of the Obligation without Deed. 46 Ed. 3. 29. b. 47 Ed. 3% 
Contra 18 Ed. 3. 58. . 1 Bulſt. 39. i 

I 
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If the Condition be to ſtand to an Award to be made ſuch a Day; if at the Day 
no Award is made, but the Arbitrators, by Aſſent of Parties, appoint another Day to 
do it, and make it at the Day, yet he is not bound to perform it. 43 Ed. 3. 9- 
i. Barre 224 ; 3 ; 
ik a Grantee of an Annuity, Pro conſilio impendendo, promiſes'the Grantor to come 
o a certain Place at a certain Day to give him Counſel : If he does not come at the 
Day there, yet the Condition is not broke, for be is not bound by the Condition to 

go there, and this cannot alter it. 21 Ed. 3. 7. b. 1 Roll. Abr. 457. 

ö the Condition of an Obligation be to pay 100 Marks at a Day, and at the Day 

dhe Obligor and Obligee account together at another Place, and becauſe the Ovligee 

W wes to the Obligor 20 J. by another Contract, the Obligee allows the 207. in Pay- 

ent of the 100 Marks: This is a good Satisfaction of the Condition, for this is all 

one as if the Obligor had paid the Obligee, and he had repaid him. This is a Pay- 

nent by way of Retainer. 1 Roll. Abr. 471. Co. Lit. 213, | 

i the Obligee and Obligor, before the Day of Payment of the Money to be paid 

Wy the Condition, agree together, that the Obligor ſhall do ſeveral particular Things, 
Wes, amongſt other Things, to affign his Intereſt in the Form of the Cuſtoms of French 
Wines, and he pleads, that he did all in particular, fhewing how, and it appears to 
the Court that he could not by Law aſſign his Intereſt in the ſaid Cuſtoms, they 
b eing in Covenant only; tho' the Obligee had enjoyed them — yet this is 
ot any Diſcharge of the Obligation, inaſmuch as this is like an Accord ; ſo that all 
Wovght to be performed, otherwiſe it is not good, becauſe the Obligee has not any 
WR emedy for that which is not performed. 1 Roll. Abr. 471. Cro. Car. 193. 

If an Obligation or Feoffment be conditioned for the Payment of Money at a cer- 
Win Time and Place; a leſſer Sum cannot be paid at the Time and Place in Satiſ- 
I ation thereof, becauſe it is apparent that a leſſer Sum of Money cannot be a Satiſ— 
ction of a greater. Co. Lit. 212. b. 5 Co. 11). a. Moor 4), 677. 

hut if the Obligee or Feoffee accepts a leſſer Sum before the Day, or at another 
WP lace; this is a good Satisfaction. Co. Lit. 212. 4. 

or if the Obligee or Feoffee at the Day receives Part, and thereof makes an Ac- 
ittance in full Satisfaction of the Whole; this is ſufficient, becauſe the Deed 

mounts to an Acquittance of the Whole. Co. Lit. 212. b. 

li the Condition of an Obligation be to pay 20 J. at a Day, and a Stranger ſur- 
Fenders a Copyhold to the Uſe of the Obligee in Satisfaction of the 201. which the 
WP bligee accepts: This is a good Satisfaction and Diſcharge of the Obligation. 1 Roll. 
vr. 471. Go. Eliz. 541. 


(MM) Vat will excuſe the Performance of a Condition. 
1. Acts of God. 


. = Act of God, the Obligation is diſcharged. 1 Roll. Abr. 449, 451. Co. Lit. 
ob. 4. 

W 4 if a Man has Liberty to perform a Condition till a certain Day; if it after be- 

£ ones impoſſible by the Death of any Perſon before the Day, the Obligation is 

Z aved. Dubitatur, 14 Ed. 4. 3. Bro. Condition 155. 1 Roll. Abr. 451. 

e Man be let to Mainprize, it is a good Plea at the Day when the Manucaptors 

er to have the Body, Ec. for the Manucaptors to ſay, that he who was let to 

. danprize was dead before the Day, ſo that they could not have his Body at the 

. 21 Ed. 4. 70. b. Curia, contra 21 Ed. 3. 51. b. ſcilicet, that this cannot be 

erred by the Manucaptors ; bur it ought to come in by Return of the Sheriff, upon 

Capras againſt him and the Manucaptors. 1 Roll. Abr. 449, 451. 

wit is clear by theſe Books, that his Death excuſes the Manucaptors. bid. 
Gro. Eliz. 199. 2 Leon. 101. | 

e grees with B. to give him eight Marks to ſerve him three Years, and becauſe 
=. not the Money ready, in Surety of Payment he enfeoffs him of Land in Fee, 
. 3 to continue till the eight Marks are paid, Ec. and after A. dies 
ue t = Weeks after this Agreement, yet his Death ſhall not excuſe the Payment 
F 1 ereof 08 t Marks; for the Heir canner enter before Payment thereof, or raiſing 
Wits 10 "3 of the Land. 21 Ed. 3. 11:6. 21 Af. pl. 18. Fitz. Af. 102. Bro. Cou- 
5 Bre. Aﬀiſe 229. 1 Roll. Abr. 449. my 5 


. F a Condition, which was poſſible at the making thereof, becomes impoſſible by Aft of God. 
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If A. recovers a Debt againſt B. in Banco, and B. brings a Writ of Error, ,,; 
finds Manucaptors to proſecute with Effect, and after dies before the Return of 4, 
Writ : This Act of God will excuſe the Manucaptors. 1 Roll. Abr. 449, 450. 1 f4 
Rep. 329. 1 

if - Man becomes Bail for another in an Action, and after the Plaintiff recoyv, 
againſt the Principal, and the Capias againſt him is returned Nom eſt inventy;, ut 
this is filed, and after the Principal dies before any Kire Facias ſued againſt the Bj. 
yet this ſhall not excuſe the Bail, inaſmuch as he died after the Capias returned at 
filed, (yet it ſeems, that after this, and before the Return of the Scire Facias, th 
Bail is excuſed de gratia, by bringing him in). 1 Roll. Abr. 450. 

But it had been 8 if he had died before a Capias returned or filed. %% 

If a Man covenants to do a Thing certain before a certain Time: Tho' it become 
impoſſible by the Act of God, this ſhall not excuſe him, inaſmuch as he has bout 
himſelf preciſely to do it. Hid. 

If a Man for a certain Conſideration given by A aſſumes to deliver to A certzy 
Goods in London: Tho' he after puts the Goods into a Boat to carry to Londen 2. 
eordingly, and in going, the Boat is overturned by the Violence of the Tempeſt an 
Water, yet this ſhall not excuſe him in an Action upon the Caſe upon this Pr. 
miſe. Ibid. | 

If a Man covenants to build an Houſe before ſuch a Day, and after the Plague i 
there before the Day, and continues there till after the Day: This ſhall excuſe hi 
from the Breach of the Covenant for the not doing thereof before the Day, for th 
Law will not compel a Man to venture his Life for it, but he may do it aft 
1 Roll. Abr. 450. 


If the Condition conſiſts of two Parts in the Disjunctive, in which the Party iv GL 
an Election which of them to perform, and both poſſible at the Time of making th Nei 
Condition, and one becomes impoſſible afterwards by the Act of God: This fu 
excuſe the Performance of that and the other alſo, for otherwiſe his Election ſhoul Wt! 
be taken away by the Act of God. 5 C. 22. The Condition being that if B. ſhoul 8 


alien his Wife's Lands, if then he purchaſed other Lands of as = Value to f 
Wife and her Heirs, or ſhould leave her the Value by his Will, then the Bo 
ſhould be void; and he aliened his Wife's Lands, and before any Purchaſe made, tht 
Wife died, living B. Cro. Eliz. 398. 

If a Condition conſiſts of two Parts, of which one was not poſſible at the making of 
the Condition to be performed, he ought to perform the other. 21 Ed. 3. 30. 5G 
22. Cro. Eliz. 180. | 

As if the Condition be to enfeoff 7. S or his Heirs, when he comes to ſuch 
Place: He is bound to enfeoff J. S. when he comes, becauſe the other is not poſſi, 
for he cannot have Heir during his Life, and ſo he had not any Election. [bid 

If the Condition of an Obligation be to make an Aſſurance of certain Land to tt 
Obligee and his Heirs, and after the Obligee dies, yet he ought to make the Afſuranc 
to his Heir, for this Copulative, and his Heirs, ſhall have the Signification of a Dir 
junckive. 1 Roll. Abr. 450. 1 Brownl. 72. Palm. 552, 553. : fon 180. 

If the Condition of an Obligation be to enfeoff two before ſuch a Day, and ct 
dies before the Day, yet he ought to enfeoff the other. 1 Roll. Abr. 4.51. N Bend35 

If the Condition of an Obligation be, that whereas a Marriage is intended betvei 
A. and B. if the ſaid Marriage takes Effect, and if B. the Wife ſurvives A. and dec 
not receive 300 J of A. by his Will, or by the Cuſtom of London, within dt 
Months after the Death of A. that then if the Obligor pays to B. or her Execum 
Soo J. within fix Months after, the Obligation ſhall be void: And after the Marra 
takes Effect, and B. ſurvives A. and dies within three Months, without receiving 1 
Thing of the ſaid 300 J. by the Will of 4. or by the Cuſtom of London; the Del 
of B. within the three Months ſhall not excuſe the Obligor from paying the yr 
to the Executors of B. becauſe it is not any disjunctive Condition, of which! 
Obligor has any Election to do the one or the other. But the Condition is, that i 
Stranger pays ſo much within a Time, that he himſelf will pay another Sum; ſo | 
the Death of the Party who is to receive from the Stranger ſhall not excuſe ! 
Obligor. 1 Roll. Abr. 451. S. C. 1 Jon. 171. Palm. 513, 516. adjudged cn 
it was ſaid, that there was no Difference when the Election is in a Stranger, d 
the Obligor. | | , 

If A. enters into a Bond to B. conditioned that C. ſhall perform an Award * 
made between B. and C and it is awarded that C. ſhall pay to B. 10 at Micha 

' 
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and 10 J. at Lady- day, and C pays the 104. at Michaelmas, and dies before Lady-day ; 
vet becauſe the Sum awarded is a 5 it is as if the Condition of a Bond had been 
ir the Payment of the Money, and if not paid, the Bond is forfeited, 2 Leon. 155. 
Eliz. 10. 
* if the Condition of an Obligation be, that the Obligor ſhall enfeoff the Obligee 
W at ſuch a Day, and before the Day the Obligor dies, and the Land deſcends to his 
Heir, the Condition is become impoſſible by the Act of God, and the Performance 
thereof excuſed. 2 Leon. 155. 8 1 
If the Condition be to enfeoff 7. S. within a certain Time, if 7. & dies before the 
Time be paſſed, the Obligation is diſcharged. 8 H. 4. 14. 
it two be enfeoffed to reinfeoff, and one dies, the Survivor ought to perform it, 
and may. 41 Ed. 3. 17. 6. 2 Co. 79. 
But if Feoffee to reinfeoff dies before the Feoffment, the Condition is broke, for he 
i; to perform it, and ought to do it during his Life. 2 Co. 59. 
But if the Condition had been, that the Feoffee, or his Heirs, ſhould reinfeoff, and 
be dies, his Heir may perform it. 2 Cs. 59. 
If A binds himſelf Apprentice to B. for {even Years, and B. enters into a Bond to 
Ws 1. conditioned to pay A. his Executors or Aſſigns 10 J. at the Time of the End or 
W Determination of his Apprenticeſhip; and A. ſerves ſix Years, and then dies, the 
WE Money ſhall not be paid to his Executor. 1 Brown. 9). 


* 2. Ads of the Parties. 


If a Condition be to enfeoff the Obligee ; tho? the Obligee diſſeiſes him of the Aft of him 
Land, yer this does not excuſe the Performance of the Condition, for he may re- on Au. 4 
enter and perform it notwithſtanding. 2 Co. 59. 8 Co. 92. vantage, ; 
If the Condition of an Obligation be, that the Obligor ſhall enfeoff the Obligee of 
che Land before ſuch a Day, and after before the Day the Obligee diſſeiſes the 
3 Obligor, and keeps it with Force till after the Day, ſo that the Obligor cannot enter: 
his will excuſe the Performance of the Condition. 8 Co. 92. Co. Lit. 206. | 
If a Leaſe be made upon a Condition that the Leſſee ſhall not permit or harbour 
ay Whore within the Houſe to him let, and that if he ſuffers ſuch a Woman to ſtay 
there for fix Weeks after Warning, Sc. it ſhall be lawful for the Leſſor to enter; 
Pad after the Leſſee ſuffers ſuch a Woman to be there, and Warning is given him 
Wy the Leſſor :- Altho' after the Leſſor commands the Woman to ſtay there ſix 

eeks, yet this ſhall not excuſe the Performance of the Condition, — the Leſſor 
did not do any Act; and notwithſtanding the Command, the Leſſee might have re- 
moved her. 35 H. 6. Barr 162. 8 Co. 91. b. 
1 But in the ſaid Caſe, if the Leſſor ouſts the Leſſee, and with Force, and againſt 
2 the Will of the Leſſce, puts in the Woman, and violently makes her Stay there with 
Force, againſt the Will of the Leſſce, for ſix Weeks: This ſhall excuſe the Per- 
ormance of the Condition. 35 H. 6. Barr 162. 8 Co. 92. a. 
kf a Bond be conditioned to procure a Marriage between the Obligee and B. before 
| Certain Day, and before the Day the Obligee calls B. a hore, and tells her, If he 
Warries her, he will tie her to a Poſt; by Reaſon whereof the Obligor could not pro- 

ire B. to marry him: This will excuſe the Non-performance, but then it muſt be 
9 FR that the Obligor did what he could to procure her to marry, Sc. 
70 EH%. 9 
00 if a * bound to build a Houſe, Sc. he is excuſed if the Obligee will not 

= him to build it; for he cannot come upon the Land without his Will. 1 Rell. 

483. 5 
If a Condition be to repair an Houſe ; he is excuſed thereof, if a Stranger by the 
ommand of the Obligee himſelf diſturbs him, and will not ſuffer him to do it. 


| tht Rall. Abr. 453. 
if If a Condition be to erect a Mill, and after he comes to the Obligee, and ſays all 
it © ready for the Erecting thereof, and demands of him when he ſhall come with the 


lll to erect it: If the Obligee ſays he will not have the Mill, and entirely diſcharges 
um of the Mill, this ſhall excuſe him of the Performance. 1 Roll. Abr. 453, 454- 

iq FO are bound in a Statute, with a Defeaſance that they two ſhall make ſuch 
urance as ſhall be deviſed, Sc. if an Aſſurance be tendered to one, and he re- 
2 ſeal it, the Condition is broke for both; for he need not requeſt both at 
11a e Time, 1 Roll. Abr. 454. Cro. Eliz. 655. 
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If A. is bound to B. that J. F. ſhall marry J. C. before ſuch a Day, and before th, 
Day B. marries her: He ſhall take no Advantage of the Condition, becauſe by his 
Means it could not be performed. Co. Lit. 206. . 

If a Man makes a Feoffment in Mortgage, upon Condition to be void upon par. 
ment of Money by the Feoffor, Ec. to the Feoffee at a Day: If at the Day the 
Feoffee is out of the Realm, the Peoffor is not bound to ſeek him, or to go out of 
the Realm to him; and therefore becauſe the Feoffee is the Cauſe that the Feoffr 
cannot tender the Money, the Feoffor may enter into the Land as if duly tendereg, 
Co. Lit. 210. b. 

If A. leaſes to B. for Years, upon Condition that if B. pays Money to A or his 
Heirs at a Day, that B. ſhall have the Fee; and before the Day, A. is attainted of 
Treaſon, and executed: Now tho” the Condition became impoſſible by the Act ang 
Offence of A. yet B. ſhall not have a Fee, becauſe a precedent Condition to en. 
creaſe an Eſtate muſt be performed, and if it becomes impoſſible, no Eſtate ſhall riſe 
Co. Lit. 218, a. | 

A. entered into a Bond to B. conditioned to ſave B. harmleſs from a Bond made ts 
C. for Payment of 100 J. at a Day and Place, and at the Day of Payment A. wy 
going to the Place to pay it, and B. by Covin cauſed A. to be impriſoned till after 
Sun-ſet, to the Intent the 100 J. ſhould not be paid. This being pleaded to an Aion 
of Debt upon the Bond, it was adjudged upon Demurrer that ſuch a bare Surniſ: 
was no Bar. Cro. Eliz. 672. 

If the King grants a Reverſion in Tail, upon Condition that if the Grantee pay: 
20 5. at the Receipt of the Exchequer, Ec. the Grantee ſhall have a Fee: If after- 
wards the King, under his Great Seal, refuſes to receive the Money, yet if the 
Grantee tenders it at the Receipt of the Exchequer, he ſhall gain a Fee ; for the 
King by no Means can countermand or hinder the increaſe of the Eſtate in ſuch Cal. 
8 Co. 76. b. 2 Brownl. 252. 

If the Condition of an Obligation be, that the Obligor ſhall pay 10 J. to the 
Obligee, which is for the Rent of certain Land, and the Obligee enters upon the 
Land, and ſo ſuſpends the Rent, yet this ſhall not excuſe the Payment; for it is but 
a Recital that it was for Rent, and not material. Hob. 130. So if by Pleading it hal 
been applied to the Leaſe, Ec. . 

If the Condition be to do a Collateral Act, and not to pay Money, which is the 

Nature of the Principal; if the Obligee refuſes it at the Day, this diſcharges the 
whole Obligation. 1 Roll. Abr. 455. Co. Lit. 207, a. 
If the Condition of an Obligation be, that the Obligor, being a Parſon, ſhould te. 
ſign to the Obligee within a certain Time, for a certain Penſion, as they fou 
agree: The Obligee ought to agree for the Penſion, and tender a Deed thereof u 
the Obligor before he is bound to reſign. 1 Roll. Abr. 458. | 

If an Annuity is granted till he is promoted to a Benefice by the Grantor: If the 
Grantee after accepts a Benefice from another, and after the Grantor proffers him 
Preſentation to his Benefice, and he refuſes, the Annuity is determined. 17 E4.3.11 
Dubitatur, 1 Roll. Abr. 458. 

Where a Rent is to be paid upon Condition at a certain Day, he cannot ente 
for the Condition broke before a Demand of the Rent. Co. Lit. 201. b. 

And the Demand ought to be at the Day, and it is not ſufficient after. C 
20 H. 6. 30, 31. 1 Roll. Abr. 458. | 

Where a Rent is reſerved to be paid upon Condition at a certain Day, the Leſſr 
cught to demand it at the Day, otherwiſe the Performance of the Condition is (art, 
altho* the Leſſee was not there ready. Contra 4 H. 6. 9. 1 Roll. Abr. 458. | 

If the Condition of an Obligation be to pay a Sum at a certain Day, the Obig! 
ought to tender it without any Demand. 20 H. 6. 30. 2 Ed. 4. 3. b. 8 EAA“ 
1 Roll. Abr. 458. 

If I am bound to be attendant upon you at all Times when you come to i 
Manor of D. I ſhall be bound to take Notice when you come to your Manor ot! 
at my Peril, without any Notice given by you. 8 Ed. 4. 1. b. Fitz. Arbitraite i 
1 Roll. Abr. 458. 

If the Condition of an Obligation be to ſtand to the Award of 7. S. Ec. ww 
awards a certain Thing to be done to another at a Day : He ought to perform it! 
his Peril, without any Notice given by any other. 8 Ed. 4.1. 1 Roll. Alr. 45% 

A. made a Deed of Feoffment of Lands in ſeveral Counties, dated the pond 
Of7ober, 4 Mar. upon Condition the Feoffee ſhould reinfeoff him of the Lands 

I 


went 
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wenty Days after the Date of the Deed ; and yet becauſe 4. made his Feoffment 
but of Part within the twenty Days, it was held the Condition was not broke, tho? 
all was not re-conveyed within the twenty Days, according to the Letter of the Con- 
dition, which is entire; for it was the Pault of A. that it was not conveyed, without 
which it could not be re- conveyed. Hob. 24. 


my the Condition is to deliver a Releaſe to the Obligee, it is not enough to 
ſay, That it was written and Wax affixed to it, and that he was ready to ſeal and 
deliver it, but that the Obligee refuſed to accept it ; for he ought to have done all 
chat he could, and he might have ſealed it notwithſtanding. 2 Roll. Rep. 238. 

if A is obliged to B. and the Condition is, that the Son of A. ſhall ſerve B. for 
ſeven Years: If B. takes him, and after within the Term. commands him to be gone 
from him, the Obligation is not forfeited. 22 Ed. 4. 26. 1 Roll. Abr. 455. 

If the Condition of a Bond be, that the Obligee ſhall peaceably enjoy certain 
Copyhold Land without the Interruption of any, and after the Lord enters for a 
| Forirure by Non-payment of the Rent according to the Cuſtom, yet the Obliga- 
W tion is not forfeited, for this was the Neglect of the Obligee himſelf. 1 Roll. Abr. 455. 


= br. 455. 

= If = Condition be, that he ſhall not diſturb the Obligee in certain Land leaſed 

W to him; yet if he ſurrenders to the Obligor, this is a good Diſcharge of the Obliga- 

= tion. id. 

14 leaſes Lands to B. for ſeventeen Years, and after B. enters into an Obligation 

to 4. conditioned to pay an annual Rent to C for the Term of ſeventeen Years, if 
C lives ſo long; and the ſaid B. or his Aſſigns, or any claiming under him, ſhall or 

may ſo long enjoy the ſaid Land, and B. after ſurrenders to A. yet he muſt continue 

che Payment of the Rent, becauſe merely Collateral, and to be made to a Stranger. 

WE Poph. 39, 40. Cro. Eliz. 313. Owen 104. Moor 597. pl. 815. 

W But if the Condition had been, that C. during the Term ſhould hold Part without 

ie Interruption of B. or his Aſſigns ; if after the Surrender A had interrupted him, 
BB. ſhould not have forfeited his Bond, for that the Obligee ſhould not take Advantage 

c his own Act. Poph. 40. Owen 104. Cro. Elix. 313. 


= 
— 


Ship, which was ready to go from D. to Hamburgh beyond the Seas, ſhould go 
From O. to Hamburgh, and return to the ſame Place, /cilicet, to D. aforeſaid : He 
Pught to pay the 20 J. upon the Return of the Ship, without any Notice given by 

ne Obligee, for he has taken upon himſelf to pay it at his Peril upon the Return of 
wt. 1 Roll. Abr. 463, 469. | | 

J If A. promiſes B. in Conſideration that B. will permit A and C to enjoy a Tavern 
= S!.rbridge Fair during the Fair, to pay to B. 10 J. for the Uſe of the Tavern; 
ad alſo that before the End of the Fair 4 will pay all ſuch Money as B. ſhall diſ- 
I urſe for Wine and Beer for the ſaid A. and C. during the Fair aforeſaid, to be ex- 
ended in the ſaid Tavern. In an Action upon this Promiſe, after the End of the 
ar, if the Plaintiff does not aver, that he gave Notice before the End of the Fair 
much he had disburſed for Wine and Beer for them to be there expended : 
lis is not good, tho' he avers how much he disburſed for it; and a Demand thereof 
| fter the Pair is not ſufficient, for 4. could not know how much he had disburſed 

ithout Notice, and Notice thereof after the Fair is not ſufficient, inaſmuch as it is 
d be paid for by A. during the Fair. 1 Roll. Abr. 469, 470. Stil. 112. 

If A. and B. agree and promiſe to marry one with another, and after B. the Man, 
romiſes 4. in Conſideration that ſhe will diſengage him of his ſaid Promiſe, he will 
e her 1000 J. In an Action by A. againſt B. for the 1000 J if A. avers, that ſhe 
| 1 ſame Day Exoneravit ipſum ( Anglice, did diſengage) of his ſaid Promiſe, and 
= e has not paid the 1000 J. this is a good Averment of the Performance of the Pro- 
* vIthout alledging any Notice given to B. of the Diſengagement ; for it ſhall be 

ended prima facie ko this Diſengagement was made to B. himſelf, and not in the 
8 ce ok B. for it ſhall be a full Diſengagement made to the Perſon of B. ſo that 
e ſhould have hi 


Liberty to marry any other. 1 Roll. Abr. 470. Sil. 295, 303, 304. 
| | If 


If the Condition be, that the Son of the Obligor ſhall ſerve the Obligee for ſeven Ach of the 
Years: If he tenders his Son, and the Obligee refuſes, it is no Forfeiture. 1 Roll. Ob 


ligee. 


Obligee. 


If the Obligor pays Part of a ſmall Sum contained in the Condition at the Day, Ac of both 
W without any Mention of the Reſt, yet the whole Obligation is forfeited. x Roll. Obligor and 


If A in Conſideration of 101. given to him by B. aſſumes to pay 20. when ſuch Where want“ 


of Notice will 


excuſe, 
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If A. promiſes B. a Woman, that if ſhe will leave her Father's Houſe, and come 
to his Houſe, that he will marry her: In an Action by B. againſt A. upon this pro. 
miſe, if ſhe avers, that ſhe has left the Houſe of her Father, and come to the Hoyſs 
of A. and there obtalit to marry him, and yet the faid A. did not marry her; this 
a good Averment that B. had Notice thereof, for by the obtulit to marry the De. 
fendant, is intended that ſhe obtulit herſelf to the Perſon of the Defendant himſej 
inaſmuch as this is a perſonal Act to be done between them. 1 Roll. Abr. yy, 
Stil. 263, 273. | 

If A and B. levy a Fine to the Uſe of A. in Fee, if B. does not pay 105. to 4 » 
Michaelmas after, and if he does pay, then it ſhall be to the Uſe of A. for Life, any 
after to B. in Fee, and after B. dies before Michaelmas: The Heir of B. ought u 
take Notice of this Condition at his Peril; ſo that if he does not pay the 10;, x 
Michaelmas, A. ſhall have the Land abſolutely in Fee, for A. is not bound to vive 
him Notice, nor is any other appointed by the Law to give Notice in this Caſe, and 
therefore he ought to take Notice thereof at his Peril, for he is as privy in the La 
to the Eſtate limited by the Fine and Indenture of Uſes as the Anceſtor himſelf, and 
the Anceſtor had Power to give the Land abſolutely, and divers Times in ſuch Cat 
it is not known who is Heir. 1 Roll. Ar. 469. | 

If a Thing be to be performed by a Condition, which cannot be performed yith. 
out the Preſence of the Obligee; there his Abſence ſhall excuſe the Performanc, 
12 H. 4. 23. 5. 1 Roll. Abr. 457. ; 

If a Condition be to make a Feoffment to the Obligee ; if the Obligee be not pre 
ſent at the Time, the Performance is excuſed. bid. 

If a Rent be reſerved to be paid at a certain Day, upon Condition: If the Lefl: 
be ready at the Day, and none comes for the Leſſor, this will excuſe the Performance 
of the Condition, (and here the Leſſor ought to demand). Contra 4 H. 6. 9. th 
Entry Congeable 39. 

As if the Condition be to enter into a Statute to the Obligee : If the Obligee de 
abſent at the Day, yet becauſe it may be performed in his Abſence, he ought to d 
it. 12 H. 4. 23. b. Otherwiſe econtra, 12 H. 4. 24. b. 1 Roll. Abr. 457. 

If a Condition be to take an Eſtate to himſelf for Life, Remainder to another, 
who is privy to the Condition, and is to have Benefit by the Obligation at a certain 
Day: Tho' he in Remainder be not there at the Day, yet it is forfeited if it is not 
taken accordingly ; for this may be performed notwithſtanding his Abſence. 40 £73. 
12. 1 Roll. Abr. 457. | 

But in this Caſe if the Condition had been alſo, that he in the Remainder ſhould 
be preſent at the Day ; his Abſence would excuſe the Performance of the Condition, 
ſeilicet, of the taking of the Remainder, and of the Leſſee to himſelf alſo. C 
40 Ed. 3. 12, 1 Roll. Abr. 458. | 


3. Ads of a Stranger. 


A. and B. ſubmit themſelves to the Award of C and A enters into an Obligatit 
to C to ſtand to the Award, and ſo B. alſo, and C. awards A. to pay 10s. 05 
who tenders it, and B. refuſes; the Obligor is excuſed, becauſe B. is not a Of 
Stranger, but privy, and ſo is the Obligee. 22 Ed. 4. 25. b. Bro. Condition 1%. 
Byo. Arbitrament 41. 1 Roll. Abr. 452. 

So if a Recognizance, Bond, Sc. is made to A. to the Uſe of B. conditioned u 
pay Money, Sc. to B. and B. refuſes, c. Cro. Eliz. 755. Cro. Fac. 14. 

But if the Condition be, that the Son of the Obligor ſhall marry the Daugbtef a 
the Obligee ; if the Daughter of the Obligee refuſes the Son, yet the Condition! 
forfeited, for the Daughter is a meer Stranger, and the Obligor has taken upon 
that his Son ſhall marry her. Bro. Condition 182. Perk. F. 756. | ER 

So if the Condition be to enfeoff a Stranger, who refuſes, yet the Condit” 
forfeited. 1 Roll. Abr. 452. This is where he is a meer Stranger. Co. Lit. :%* 
Hur. 48. Winch 30. But it is otherwiſe where it is made to the Obligee, or ®! 
other for his Benefit. Co. Lit. 209. a. | | 

Secus where the Condition is, That a Stranger ſhall enfeoff a Stranger. 0. N. 
209. a. | 

If there be a Feoffment upon Condition to enfeoff a Stranger; if the Strang” 1 
fuſes, yet the Condition is broke, becauſe the Intent was not that the Feoffee Ih: 
retain it. 1 Roll. Abr. 452. Co. Lit. 209. a 1 Leon. 266. 2 Leon. 222. 3 


* 
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But otherwiſe it had been if the Condition was to make a Gift in Tail to a 
WEStrangers and he refuſes ; for there the Intent was, that he ſhould have the Rever- 
% on. 1 Roll. Abr. 452. Co. Lit. 209. a. 1 Leon. 266. 2 Leon. 222. 

So if the Condition be, that he ſhall grant a Rent-charge to a Stranger, and he re- 


\ſes, becauſe intended the Feoffee ſhould retain the Land. Co. Lit. 209, a. 

Regularly, if the Condition be to be performed by a Stranger, and he refuſes, the 
WoOdligation is forfeited, for the Obligor has taken upon him that the Stranger ſhall do 
WE: IR.. Abr. 452. 


As if the Condition be, that my Son ſhall ſerve F. but if he will not, my Obliga- 
oa is forfeited. 1 Roll. Alr. 453. 2 
it the Condition of an Obligation be, that whereas the Obligor and Obligee are 
oocly ſeiſed of the Office of the Court of Admiralty : If the Obligor ſhall permit the 
Pongee to uſe the ſaid Office, and to take the Profits thereof only to his own Uſe 
ing bis Life, without Interruption made by the Obligor, then, Ec. altho' after 
De Admiral dies, and the new Admiral grants the ſaid Office to a Stranger, (as he 
nay by Law) and he interrupts and ouſts the Obligee, yet if the Obligor after this 
terrupts the Obligee alſo, the Condition is broke. id. 
If 4. is bound to B. to pay 10. to C. if A. tenders it to C. and he refuſes, the 
ond is forfeited. Co. Lit. 208. b. 
© Otherwiſe if bound to pay it to the Obligee, or his Aſſigns, and the Obligee ap- 
pints C. to receive it as his Aſſignee, and it is tendered to C and reſuſed by him. 
WW. 38. 
== If 4 diſſciſes B. and after leaſes to C. for Years, and C. covenants, at the End of 
Wc Term, to leave and yield up the Tenements well repaired to A. and after B. en- 
rs, Ge. C. is excuſed. Cro. Eliz. 656. Noy 75. 
lf the Condition of an Obligation be, that the Obligee ſhall in Michae/mas Term 
ext give unto the Obligor, Oc. ſuch Releaſe as by the Judge of the Prerogative 
Tourt ſhall be thought meet: The Obligor ought to procure the Judge to deviſe and 
Wirect ſuch Releaſe ; for the Judge is a Stranger to the Condition, and the Condition 
for the Benefit of the Obligor, and he has taken upon him to perform it at his 
eril, 5 Co. 23. b. Moor 645. pl. 892. Cro. Eliz. 864. Lit. Rep. 13, 14. 1 Lev. 
Wor. 1 Sid. 313. 
so if the Condition of an Obligation be, that a Stranger ſhall releaſe all the Right 
ich he has, or pretends to have, in a certain Manor, the Obligor muſt procure 
n to make a Releaſe de facto, tho' he has no Right. 1 Sand. 215, 216. 
lf 4. leaſes his Land for forty Years, rendering Rent, and deviſes the Reverſion to 
S. in Tail, Sc. provided that B. and his Wife ſhall have the Rent to their own 
ſe till J. K comes of Age, upon Condition that B. and his Wife, within three 
Wonths after his Death, enter into a Bond to his Overſeers for the Payment of 34 /. 
aun. in ſuch Penalty, and as his Overſeers ſhall adviſe, and A. dies: H. and his 


P'ite muſt give Notice of this to the Overſeers, and at their Peril procure them to 
| viſe, Se. Winch 26, 69. 


4. Ads of the Law. 


e Grantor in all Pleas: If he afterwards be made Sheriff, yet this ſhall not excuſe Law. 
from the Performance of the Condition, but he ought to be his Attorney, other- 
be Condition ſhall be. broke. 5 Ed. 2. Annuity 44. 1 Roll. Abr. 451. 
Bf 4. deviſes Land to B. and his Heirs, upon Condition that he, bis Heirs and 
ss, with the Iſſues and Profits of the Land, ſhall pay yearly ſo much for certain 
able Uſes, and dies, and after the Deviſee dies, his Heir within Age, and in 
7 ard to the King, the Payment ſhall be excuſed during the Time the King has him 
3 Ward; for by the Intent of the Condition, the Payment ought to be made with 
bes and Profits, which are transferred by Act in Law to the King. Jbid. 
4 10, 11, 16. 3 Bulſt. 58, 59. 

8 it had been otherwiſe if the Money had not been limited to be paid out of 
ir rofits of the Land. Cro. Fac. 374. 1 Roll. Rep. 198, 199. 
y A, — be conditioned for the Appearance of B. at the next Aſſiſes held 
3 wy ounty of S. and before the next Aſſiſes B. ſues a Certiorari out of the King's 
'F J to remove the Recognizance, and at the next Aſſiſes delivers the Certiorari to 
age; yet this does not excuſe his Appearance, for tho' the Certiorari was the 
48 Command 
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I If an Annuity be granted upon Condition that the Grantee ſhall be Attorney of Ads of the 
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Command of the King, yet the Purchaſe thereof was the Act of B. and he could 
no ſuch Slight ſave his Recognizance. Tebv. 20). | | 
If the Condition of an Obligation be, to deliver a certain Thing to the Oyj 
bought by him from the Obligor, it is not any Diſcharge that a Stranger recovered 

it from him after. 1 Roll. Abr. 452. 

If a Man be bound in a Recognizance in Court for the Appearance of another in, 
Scire Facias, he ſhall not avoid this Recognizanice by a ſaying, that he that ough i 
appear was impriſoned at the Day. hid. . | 

But in ſuch Caſe, at the Day of Appearance, if the Manucaptors come and ft; 
it to the Court, and the Court of Curteſy do not record the Default, but ſend y 
the Gaoler to certify whether he be impriſoned, and for what; by this way he hi 
have Advantage of the Impriſonment to avoid the Recognizance. 22 Ed. 4. 21, 3 
Condition 182. 

If there be a Conſtitution upon a Penalty in Parliament, that J. F. ſhall teren 
himſelf in B. R. within a certain Time : If he renders himſelf to the King within th 
Time where he is impriſoned until the Time is paſſed, he has forfeited the Penal 
becauſe it was his Folly to render himſelf where he ought not. Bro. Parliament u. 

If there be a Conſtitution made in Parliament, upon a Penalty that F. S rende 
himſelf before the Juſtices in B. R. within a Quarter of a Year after Proclamatn 
made: If Proclamation be made Termino Paſebæ, ſo that the Quarter of a Ven! 
paſſed before Michaelmas Term, yet if he does not render himſelf within a Quans, 
he ſhall forfeit the Penalty. Ibid 


(NN) hat Things will diſpenſe with a Condition. 


Acts of him Tf a Condition be to recover certain Land againſt J. H. and thereof to enfeoff u. 


ed have IL other, who is Party to the Obligation: If he to whom the Feoffment is to be mat 
— van accepts the Feoffment of the Land before any Recovery had by the other, the Co 


dition is performed, becauſe he has diſpenſed with the Condition. 39 Ed. 3: 3, 
6. . But Quare, for perhaps he has diſſeiſed F. S. But it is there ſaid, that it fu 
be intended that he himſelf was ſeiſed thereof. 1 Roll. Abr. 453. 

If a Leafe for Years be made upon Conditien not to alien without Licence, and 
after the Leſſor licenſes the Leſſee to alien, and dies before any Alienation; yet the 
Leſſee may alien; for the Death of the Leſſor is not any Countermand, for i ws 
executed on the Part of the Leſſor as much as could be. Cy. Lit. 52. b. 


(OO) Who may diſpenſe with a Condition. 


A Stranger. I. the Condition of an Obligation be to aſſure a Copyhold to A. and B. bis Wk 
(who are Strangers to the Obligation) for the Life of C. and the Obligor, t tf. 

Requeſt of A. ſurrenders it to the Uſe of A. Oc. to the Uſe of ſuch Perſon # he 

ſhall nominate: This is not any Performance of the Condition, for A. vv »? 

Stranger, cannot diſpenſe with the Condition, nor by his Agreement alter the Thing 

to be done; but he ought to take it as the Condition limited it. 1 Roll. 41.4" 

Vide Co. Lit. 219. b. | 


(PP) In what Caſes the Diſpeuſation or Extinguiſhment of Part of a Cindi 
| ſhall be of the Whole. 


F a Man leaſes for Years, upon Condition that the Leſſee or his Aſſigns ſhall 10 

| alien without Licence of the Leſſor; and after the Leſſor licenſes the Lelſt? 
alien to whom he pleaſes, who after aliens to . S. the. Condition is quite gone 0! 12 
Licence; for by the Diſpenſation to the Leſſee, the Condition is utterly dische 
as to the Aſſigns. 4 C 119. C. Elix. 815, 816. For a Condition is to be fig 
taken; and by his Alienation with Licence the Condition is ſatisfied. 1 RI. A. 

If a Man leaſes Land, upon Condition that he ſhall not alien che Land, bol 
Part thereof, without the Aſſent of the Leſſor; and after he aliens Part ad 
Aſſent of the Leſſor: He may after alien the Reſidue without his Aſſent, for al 
Condition is gone by this, for it cannot be divided or apportioned. 4 C. 119 
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lea Man be bound to build an Houſe, and the Obligor diſcharges one Poſt, he is 
charged of the Whole. 1 Roll. Abr. 471. | 
W 1f a Man be bound to go with H. C and D. and the Obligor diſcharges him from 
Wn. he is diſcharged by this from going with A. and G. tho' that which is diſcharged 
WE. for his Advantage, for the Condition is intire. Hd. 
so if the Obligation be to plough my Land in ſuch a Town, and I diſcharge him 
Wc Parcel ; this alſo difcharges the Reſt. 764. 
lia Man has a Power of Revocation,. and he by his own Att extinguiſhes his 
over of Revocation in Part, as by levying a Fine of Part; yet the Power of Revo- 
aon remains for the Reſidue, becauſe this is in Nature of a Limitation, and not of 
Condition. Co. Lit. 215, 237. a. Hob.'313. 
If A leaſes Land to three, upon Condition that they, or any of them, ſhall not 
en without Licence of the Leſſor; and after one aliens with the Licence of the 
l eſſor: This — all the Condition as to the other two alſo. 1 Roll. Abr. 472. 
7 Noy 32. Cro. 810. ; 
i {the Owner of a Ship covenants with B. that he will receive ſuch Lading as he 
an appoint at Tork by ſuch a Day, and then to go with the firſt Wind to R. and 
Where to unload and take in other Wares ; and after B. diſcharges him from taking in 
*00ds at 7. but that he ſhall receive his Lading at R. This Diſcharge of Parcel of 
oe Covenant is not any Diſcharge of the Reſidue. 1 Roll. Abr. 472. 
I Leſſee for Years has Execution by Elegit of a Moiety of the Rent and Rever- 
Won againſt the Leſſor, where the Leaſe is upon Condition; this is a Suſpenſion of 
|| the Condition during the Time of the Extent; and tho' but a Moiety of the 
Went is extended, yet the entire Condition is ſuſpended. Moor 22. pl. 75, 
W The like if a Stranger has Execution by Flegit. Moor 91. pl. 225. 71. pl. 193. 
Dl. 72. 
W If a Man leaſes for Years, upon Condition that the Leſſee, his Executors or Maus, 
n other who ſhall have the Term, ſhall not alien without Licence of the Leſſor, but 
1% bis Wife or Children, and the Leffee deviſes the Term to his Wife, and dies ; 
Wn: Wife cannot alien without Licence, for ſhe is reſtrained by expreſs Words as well 
Ws the Leſſee. This Point was ſo adjudged between Thornbill and King, M 41 63 
Wn: Ez. by three Judges, but Walmſley doubted, becauſe the Words are, That the 
ſe or bis Aſſigns, &c. ſhould not alien but to his Wife or Children ; and the Wife is 
Wo. within theſe Words, for the cannot alien to herſelf. Cro. Eliz. 757. The ſame 
Point is in Dyer 152. pl. J. by three Judges againſt two, but in 4 Co. 120. b. the 
BD pion of the two Judges is cited as Law. 


(QQ) What will deſtroy a Condition, and what not. 


auſe it is Penal, and therefore cannot be divided, and he muſt deſtroy his own 
tant if the Condition ſhall remain; alſo this Condition was reſerved upon ſeveral 
Kents. 5 Co. 55. b. Co. Lit. 215. 4 Leon. 21. ; 

If the King grants Part of the Reverſion, his Patentee ſhall not take Advantage of 
4 ure but the King by his Prerogative may, becauſe it remains in him. 5 Co. 
5. Co. Lit. 215. 
| lf a Man leaſes for Life upon Condition, the Remainder over; the Condition is 
2 for otherwiſe he deſtroys the Remainder which he has created. 1 Roll. 
So if a Man deviſes for Life upon Condition, the Remainder to another; this de- 
wh the Condition, 29 AU 17. 10 Co. 40. b. who in 41. b. cites 4 Ma. Per Cur. 
7 2 Ma. 12), 52. becauſe it is made at the ſame Time. 

8 a Man leaſes for Years upon Condition, and after leaſes for Years by Indenture 
LOST, commence preſently : This ſecond Leaſe has not given away the Con- 

15 or it is but by Eſtoppel between the Parties. 1 Roll. Abr. 472. 

a Man leafes for Vears, upon a Condition to be performed on the Part of the 
SN _ before the Time of the Performance of the Condition he leaſes to a 
6 4 or Years by Indenture: The Condition is not ſuſpended or deſtroyed, but 
ud y performed notwithſtanding, for it is an Eſtoppel only between the Leſſor and 

nd Leſſee. Cro. El. 66 5. Owen 65. 


But 


NY a Grant of a Reverſion of Part of the Land, upon a Leaſe for Years, upon Ads by the 
which a Rent upon Condition is reſerved, all the Condition is confounded, be- Refervor. 
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But if a Man makes a Feoffment upon ſuch Condition, and after levies a Fine p; 
Stranger, the Condition is gone. Cro. Elix. 665. 

Acts in Law. If the Reverſion of a Leaſe for Years be ſevered in any Part, the entire Congiiy 
reſerved upon the Leaſe for Years ſhall not be deſtroyed, if the Severance be 
Deſcent, Eviction, or Act of the Law; but it is otherwiſe if by the Act of the Pary, 
1 Roll. Abr. 473. 

If a Man makes a Feoffment to the Uſe of himſelf for Life, the Remainder y 
another, Cc. with Power of Revocation, and after makes a Leaſe for Years, he cu. 
not after revoke during the Leaſe. Vid. But after the Leaſe expired he may n. 
voke. Dubitatur, ibid. 

Yet per Coke C. J. If one makes a Conveyance with Power to make Leaſes, 
with Power to revoke, if he makes a Leaſe he may notwithſtanding revoke for t 
Reſidue. Moor 788. pl. 1087. 

But if the Leaſe be made for Life, it is doubted whether it only ſuſpend; th 
Power, as a Leaſe for Years would do, or extinguiſhes it as a Feoffment. 1 Ve, 

If a Leaſe be made of two Acres, one of the Nature of Borough Engliſh, and the 
other at the Common Law, upon Condition, Cc. and the Leſſor, having Iſſue tw 
Sons, dies; each of them ſhall enter for Breach of the Condition. Co. Lit. 215.4 
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(RR) Iar ſhall be ſaid a Condition impoſſible and vid, and what nt 


F a Woman makes a Feoffment to a Man that is married to another, upon Condi 

tion that he ſhall marry her: This is a good Condition, for his Wife may di; 
and then he may marry her. 40 A 3. adjudged by Admittance z but Jure. 1 NU 
Abr. 419. 

If So Condition of an Obligation be, that the Obligor ſhall aſſign to the Oblige 
Commiſſion of Bankrupts: This is an impoſſible Condition, and therefore void, a 
the Obligation ſingle, for it is impoſſible to aſſign the Commiſſion. 1 Roll. Abr. 41. 

If the Condition be, quod debet pluere cras: This is a good Condition; for tho th 
Obligor is not certain thereof, yet if he will take this upon himſelf, and run the 
Hazard thereof, he may at his Peril, for this is not impoſſible of itſelf. 22 E4 4. A 
1 Roll. Abr. 420. 

So, for the ſame Reaſon, if the Condition be, that the Pope ſhall be at /ifminfer 
To- morrow; this is a good Condition. 22 Ed. 4. 26. 1 Roll. Abr. 420. 

If the Condition be, that the Obligor ſhould go from the Church of H. Peter's in 
Weſtminſter to the Church of St. Peter's in Rome within three Hours; this is imp 
ſible, and void. O. Lit. 206. ö. | 

If by the Condition a Thing is to be done within a Franchiſe ; this is a good Ct 
dition, for it may be tried here. Contra 10 H. 6. 14.—1 Roll. Abr. 420. E: 

If by the Condition a Thing is to be done beyond Sea; this is a good Conditioh 
for it may be tried here, Contra 21 Ed. 4. 10. Quare. 4 H. 6. 23. b. | 

If the Condition be to ſave harmleſs the Obligee againſt a Stranger, from an Oil 
| ws in which the Obligee ſtood bound to the Obligor : This is a good Condit; 
or tho* by no Poſſibility the Stranger could have any Thing to do with it, yet if 
ſaves him harmleſs againſt him it is within the Condition, Be it may be that be ha 
ſome Fear of Damage by him. Contra 21 Ed. 4. 53. b. but Quere. Bro, Condi 
I75.—1 Roll. Abr. 420. | | 


(SS) The Efett of a Condition impoſſible at the making theredf. 


H the Condition of an Obligation or Feoffment be impoſſible at the making theres 
it is a void Condition; but the Obligation or Feoffment is not void but fingle, 0 
cauſe the Condition is ſubſequent. 14 Ed. 4. 3. Co. Lit. 206. | 
But if the Condition precedent be impoſſible at the making thereof, then al 
void, becauſe nothing paſſes before the Condition is performed. Co. Lit. 206. , , 
As if a Man leaſes for Life, upon Condition that if he goes from the Church of 
Peter's in Weſtminſter to the Church of Sr. Peter's in Rome within three Hours 
5% a If which is impoſſible ; yet becauſe it is precedent, no Fee can accrv*- 
i. 200. 6. | 
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If the Condition of an Obligition be to ſuſtain and maintain an Houſe in ſufficient 
Repairs, and ſo to leave it at the End of the Term: If at the Time of the Entry into 
a Bond the, Timber was ſo rotten that it was impoſſible to ſuſtain and maintain it in 
Repairs, yet the Obligation is good, becauſe tied by his own Act: But the Law 
never binds Men to Impoſſibilities. Sav. 96. 2 Leon. 189. 


— ian + Mn, 


(rr) The Effet of a Condition which becomes impoſſible after the making 
thereof. 

F the Condition of a Feoffment, E9c. be poſſible at the making thereof, and after 
| becomes impoſſible by the Act of God, yet the Eſtate of the Feoffee ſhall remain. 

Lit. 206. a. 
ST the Condition of a Feoffment, E9c. be, that the Feoffor, Oc. ſhall appear in 
ſuch a Court next Term, and the Feoffor dies before; the Eſtate of the Feoffee, Ec. 
:: abſolute, becauſe executed, and not to be redeemed back but by Matter ſubſe- 
quent. Co. Lit. 206. 4. 

But if the Condition of a Bond, Recognizance, Oc. is poſſible at the making, but 
W before it can be performed, becomes impoſſible by the Act of God, of the Law, or 
of the Obligee, Ec. the Obligation is ſaved. Co. Lit. 206. a. 


(UU) What Condition fhall be ſaid to be repugnant. 


P the Condition be, that if the Obligee ſhall pay to J. S. 107. ſuch a Day, then Intent of che 
the Obligation, being 100 J. ſhall be void, otherwiſe not: Tho' this was not the Farties. 
Intent of the Parties, yet the Condition is good; for if the Obligee does not pay tlie 

10 J. the Obligation is forfeited. 39 H. 6. 9. . 1 Roll. Abr. 419. | 
sds if the Condition be, that if the Obligor does not pay to the Obligee ſuch a Day 
ol. then the Obligation, being 100 J. ſhall be void: This is a good Condition; and 
the Obligor, in an Action upon the Obligation, may ſay, that he did not pay the 
10 l and ſo avoid the Obligation: For tho' the Intent was not ſo, yet becauſe the 
WV ords were ſo, he ought to adjudge according to the Words. 39 H. 6. 10. Bro. 
Condition 98. Bro. Obligation 42.—This Caſe was cited in 2 Mod. 285. when the Chief 

W) uſtice doubted whether it was Law. 

If a Leaſe for Years be made, upon Condition that if the Leſſor grants over his 
W cverſion, the Leſſee ſhall have a Fee; if the Leſſor grants his Reverſion by Fine, 
e Leſſee ſhall not have a Fee; for when the Fine transfers the Fee to the Conuſee, 

t would be abſurd, and againſt Reaſon, that the ſame Fine ſhould work an Eſtate 
Wn the Leſſee. Co. Lit. 378. . 1 Co. 84. b. (- 
If an Obligation is conditioned for the Payment of 7}. by 2 s. per Week, till » /. 

$ paid, and that if he fails of Payment of the 25. at any of the Days on which he 
puzht to be paid, that the Obligation ſhall be void, or elſe remain in Force : This 
ondition ſhall be taken diſtributively, Reddendo ſingula fingulis, viz. That if he pays 
he 5. the Obligation ſhall be void; bur that if he Fails in Payment of the 25. at any 
ff the Days, it ſhall be in full Force; for the Obligation ſhall not be taken to be of 
0 Effect, if by any Means it may be- made good. Adjudged upon a Demurrer to 
de Defendant's Plea, That he did not pay 25. at one of the Days. 1 Lev. 77. And 
n 7. Roym. 68. ſame Caſe is adjudged, becauſe the Condition is ſenſeleſs, and there- 
dre the Obligation is ſingle. And in 1 Sid. 105. the Obligation was ſingle, and the 
1 repugnant and void; and contra the 39 H. 6. 10. which ſee in the laſt Para- 
a but one. 
[ the Condition of an Obligation be made in this Manner, viz. The Condition of 
's Obligation is ſuch, that if the Obligor ſhall appear coram Dom' Rege apud Weſt- 
donaſterium ſuch a Day, ad reſpondend', &c. then the Condition of this Obligation 
a be void, or elſe the ſame ſhall be in full Force and Virtue : Yet this is a good Con- 
don; for the Senſe is perfect without theſe laſt Words, and they ſhall be rejected 
rye I and Repugnancy. 2 Saund. 578, 1 Sid. 456. 1 Med. 35, 36. 
» 935. I Foe. $9. © 
oF the Condition of an Obligation be, that if the Obligor ſhall die without Iſſue, that 
£ if be by bis laſt Will, or otherwiſe, in bis Life-time ſhall lawfully aſſure and convey 
ein Lands to the Obligee and bis Heirs, that then the Obligation ſhall be void, &c. This 
4 T Condition 


* 
* 


| No Condition. Par] 


Condition is not repugnant, but ſhall be conſtrued according to the Intention of the 
Parties, to be collected out of the Words of the Condition. 1 Jon. 180. py, 
2, 557. 
Repugnant to —_ Gift in Tail, or in Fee, upon Condition that the Feme ſhall not be endowed 
the Eſtate. or that the Baron ſhall not be Tenant by the Curteſy, is repugnant. 10 Cy, 38, N 
22 Ed. 3. 19. b. | 
So upon Condition, that he ſha® not make a Leaſe within 32 H. 8. or levy a Fine 
within 4 H. 7. or that he ſhall not ſuffer a common Recovery, or that he ſhall ng 
make any Concluſion to ſuffer a Recovery, is repugnant. 10 Co. 38. b, C. j; 
224. 4. 6 Co. 41. a. 1 Brownl. 65, 66, 138. 
But as to making a Leaſe, vide Co. Lit. 223. b. S. P. contra, for this Power is ng 
incident to his Eſtate, but given to him collaterally by the Statute. 
So upon Condition that he ſhall be puniſhed in Waſte, or that Tenant after PR. 
bility ſhall, or that a Collateral Warranty ſhall not bind, is void. 10 Cy. 39. (, 
Lit. 224. 6 Co. 41. 4. 
But a Condition that he ſhall not alien in Fee, in Tail, or for Life of another, 
good. 10 Co. 39. 
So if for his own Life; for tho' the Eſtate be lawful, yet the Eſtate is good, te. 
cauſe the Reverſion is in the Donor. Co. Lit. 223. 
$0 to reſtrain a Fine by the Common Law. 10 Co. 42. 
A Gift in Tail, upon Condition that the Donee may alien for the Profit of th 
Iſſue, is a good Condition. 46 Ed. 3. 4 b. Co. Lit. 204. b. 
A Condition upon a Feoffment in Fee, that his Daughters ſhall not inherit, is nc 
good. Dav. 34. b. | 
If A. being ſeiſed in Fee of Land, leaſes it to B. for ninety-nine Years, if he b 
long lives, the Remainder to C. for ninety-nine Years, if he ſo long lives; and after 
A. demiſes it to C. and D. for ninety-nine Years, if three others, or any of them, b 
long live, to begin after the Determination of the firſt Eſtate, upon Condition that 
C. and D. both die either before the Beginning of the Term, or before the End d 
the Term, that then it ſhall be lawful to the Leſſor to re-enter: This is a good Cu. 
| dition, for this is not repugnant to the Eſtate, nor to the Limitation ; but this is 
collateral contingent Thing that ſhall give Cauſe of Re-entry. 1 Roll. Abr. 418, 41g 
| If a Feoffment be made, upon Condition that the Feoffee ſhall not alien in Mon- 
main; this is a good Condition, becauſe ſuch Alienation is prohibited by La, and 
regularly what is prohibited by Law (as the Alienation of an Infant, or of a Biſhop 
without his Chapter) may be prohibited by Condition. Co. Lit. 223. b. 

So if a Feoffment be made to Baron and Feme, upon Condition that they ſhall nt 
alien: This is good to reſtrain any Alienation by Deed, becauſe ſuch Alienation | 
tortious and voidable ; but to reſtrain their Alienation by Fine, it is repugnant and 
W 448. 2365-4 © 

Before the Statute of Quia emptores terrarum, a Man might have made a Feoffmen!, 
upon Condition that if the Feoffee or his Heirs ſhould alien without Licence, the) 
ſhould pay a Fine, and this had been good. Co. Lit. 223. a. 1 Leon. 298. 

The Lord might have reſtrained the Alienation of his Tenant by Condition, be 
cauſe the Lord had a Poſſibility of Reverter. Co. Lit. 223. a. 

So it is in the Caſe of the King at this Day, becauſe he may reſerve a Tenure ! 
himſelf. Co. Lit. 223. a. a - 

If A has iſſue two Sons B. and C. and covenants to ſtand ſeiſed to the Uſe of UW 
ſelf for Life, Remainder to B. in Tail, Remainder to C. in Tail, &c. provided tu! 
B. &c. or any of the Heirs Males of his Body, ſhall alien, &c. the Uſes to hin limit 
fall ceaſe only in Reſped of bim as 1 dead, &c. This Proviſo is repugnant, impoſhd% 
and againſt Law ; for the Eſtate of the Tenant in Tail does not ceaſe by his Death 
but by his Death without Iſſue. 1 Co. 84. a. adjudged tho? B. had no Iſſue at i 

Time of the Breach of the Proviſo. , | 
Repugnant to If a Tenth be granted by the Clergy, Proviſo that no Perſon that is indicted 1. i 
the Grant. Court of the King ſhall pay any Fine; and if be does, he ſhall be diſcharged of te Teal, 

this is a good Proviſo. 1 Roll. Abr. 419. 

So if ſuch Grant be made, Proviſo the Collectors ſball not account in the Excoeq® 
+: "i hy roy, but before ſpecial Auditors aſſigned by the King; this is a good P 
viſo. Ibid. 

If a Man makes a Feoffment in Fee, provided that the Feoffor ſhall have the Pre 
fits; this Condition is void, becauſe it is repugnant to the Grant, Jbid. & Co. Li, 
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& if there be a Leaſe to three during their Lives, provided that one ſhall not take 
the Profits during the Life of the other two. 2 Leon 132. 

If a Man for himſelf and his Heirs warrants Lands to another and his Heirs againſt 
all Men ; yet it is provided that the Warranty ſhall be void: This Proviſo is altogether 
repugnant to the Grant ; and therefore the Grant is good, and the Proviſo void. 

Il. Abr. 413. ; 

þ 2 in the Caſe aforeſaid, if the Proviſo had been, that he to whom the Warranty was 
made, nor his Heirs, ſhould not have in Value by Force of the Warranty, that the Proviſo 
is not good; yet he may rebut, if the Proviſo be good, and ſo the Warranty not 
wholly defeated. But it is not a good Proviſo, becauſe then the Words, again all 
au, would be wholly defeated ; for the other Words will give a Rebutter without 
chem. 1bid. 
p If a Rent-charge be granted out of the Manor of D. (in which the Grantor has 

nothing) with a Proviſo, that it ſhall not charge his Perſon : Tho' the Repugnancy 
does not appear in the Deed, yet the Proviſo is void, elſe it would take away the 
hole Effect of the Grant. Co. Lit. 146. 4. 
So if a Grant of a Rent out of Land to which he has Title, without a Clauſe of 
WT Diſtreſs, provided that it ſhall not charge his Perſon: This is void and repugnant if 
he does not give Seiſin upon the Grant. 6 Co. 58. b. 
if a Man grants a Rent-charge out of Land, provided it ſhall not charge the Land; 
tho! the Grantee might notwithſtanding charge his Perſon, yet the Proviſo is re- 

pugnant, becauſe the Land is expreſly charged. Cv. Lit. 146. a. Poph. 87. 

If a Man grants a Rent-charge out of Land to another for Life, provided it ſhall 
ot charge his Perſon, and the Grantee dies, his Executors may bring Debt for the 
WArrears, for they cannot diſtrain, becauſe the Eſtate in the Rent is determined, and 
me Proviſo cannot leave the Executors without Remedy. Co. Lit. 146. b. 

W 2. If this is not as it was at Common Law before the Stat. 32 H. 8. c. 37. for by 
the ſaid Statute the Executors of ſuch Tenant for Life may diſtrain at this Day. 


VV) What Condition ſhall be ſaid againſt Law, and what ſball be void, 
| . and e contra. 
F the Condition of an Obligation in which A. is bound to B. is, that whereas A. 
in a ſhort Time is to be preſented, inſtituted and inducted to the Church of D. 7 
. after bis Admiſſion, Inſtitution and Indu#ion to it, at all Times, upon Requeſt of B. his 
%, Executors or Adminiſtrators, reſigns the ſaid Rectory and Church to the Ordinary 
Ir Guardian of the Spiritualties for the Time being, by which B. his Heirs or Aſſigns, 
BY irons of the ſaid Church, may preſent de novo to the ſaid Church, diſcharged of all 
WC arges and Incumbrances made or ſuffered by A. This is a good Condition of itſelf 
3 2 an Averment that it was for a ſimoniacal Purpoſe. 1 Roll. Abr. 417. Cro. 
„. 248, 274. 
= — to renounce an Adminiſtration, is good. 15 Ed. 4. 30. Bro. Condi- 
n 65. 
A4 Condition to do a Thing which will be Maintenance, is void; as to fave F. harm- 
Neis from ſuch an Appeal of Robbery that B. has againſt him: This is againſt Law. 
Ed. 4. 28. Cart. 229, 230, All. 60. 
be Condition of an Obligation was, That if the Obligee in an Action in the 
ame of C. recovers againſt R. at the Coſts of the Obligee, C ſhould enfeoff him of 
e Land; and 
blgation in 207. This is a Condition againſt the Law, for it is Maintenance, 
2 Ed. 3. 6. b. Quære, but after 23. the Condition is admitted good; for the De- 
endant had other Matter to help him. 1 Roll. Abr. 417. 
it a Tenth be granted by the Clergy to the King, on Proviſo that no Parſon that 
$ indicted in the Court of the King ſhall pay any Fine; and if he does, that he ſhall 
e diſcharged of the Tenth: This is a good Proviſo. 21 Ed. 4. 46. 1 Roll. Abr. 418. 
If a Leaſe for Life be made upon Condition, that if the Leſſee marries without 
cence, he ſhall re-enter : This is a good Condition. 43 Ed 3. 6. 
l the Condition of an Obligation be not to ſell the Apparel of the Wife : This is 
ood. 1 Roll. Rep. 334. 


— if a Man gives a Bond to a Stranger, conditioned for the Payment of 20 /. 
to his Wife: This is good. 1 Roll. Rep. 334. Co. Lit. 206. 6. 


But 


if be does not enfeoff him, then the Obligor ſhall be bound by the 
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| Judged contra in B. R. but afterwards reverſed upon a Writ of Error in Cam. Sac. 


Power of the Jury to aſſeſs the Damages, on weighing the Conſideration of the Pro. 


But if the Condition be to enfeoff his Wife, it is void, becauſe againſt a Maxim h 
Law, and yet the Bond is good. Co. Lit. 206. b. 

If the Condition of an Obligation be, that if the Son of the Obligor, before a cer. 
tain Time, do, as Apprentice, Servant or Maſter, or otherwiſe, uſe the Trade of 3; 
Haberdaſher within the County of K. then if the Obligor do upon Requeſt pay 25 
to the Obligee, the Bond ſhall be void: This Condition is againſt Law; for a Man 
ought not to be reſtrained from his Trade and Livelihood ; and if he might be n. 
ſtrained for a certain Time and Place, he might be reſtrained for longer Time 9 
more Places. Cro. Eliz. 872. Moor 115. pl. 259. 242. pl. 379. 2 Leon. 210. 3 Len 
217. March 191, 192. In Owen 143. it was ſaid by Anderſon, that he might as wel 
bind himſelf that he would not go to Church.—In 3 Lev. 241. the ſame Point is a4. 


the unanimous Conſent of all the Juſtices, becauſe this being a penal Obligation t 
prevent the Exerciſe of a Trade, tho* in a particular Place only, it is void; othervil: 
if it had been on an Aſſumpſit, for a good Conſideration not to uſe a Trade in a pn. 
ticular Place, becauſe in ſuch Caſes all being to be recovercd in Damages, it is in the 


miſe and the Miſchief to the Party promiſing ; but in this Caſe the whole Penalty; 
to be forfeited, be the Conſideration what it will, and let the Offence be never 6 
ſmall; as in the Caſe of an Infant, a Bond or Bill for Neceſſaries is void, but ar 
Aſſumpſit is good; and ſome Judges held, that a Covenant or Promiſe to pay 
certain Sum if he uſes his Trade is ill, becauſe that is a Debt for which an Action d 
Debt will lie; but a Promiſe upon a good Conſideration, as for transferring his Trad: 
and Shop, that he ſhall not uſe the Trade in the Town where he ought to uſe i, 
they allow'd to be good, becauſe all is uncertain, and is to be aſcertained by the 
Jury which tries the Cauſe, viz. of what Value the Conſideration is, and what D. 
mage the Uſe of the Trade is to the Party to whom the Promiſe is made. 

If an Under-Sheriff covenants with the High-Sheriff to diſcharge and ſave hin 
harmleſs from all Eſcapes of Priſoners arreſted by the Under-Sheriff, or any by tin 
appointed: This is a good Covenant; for ſince the High-Sheriff transfers his A 
thority, it is but reaſonable he ſhould take Security for the faithful Execution of it; 
and there is nothing intended againſt Law, but rather to prevent than connive a 
Eſcapes, Hob. 12, 13. Moor 856. pl. 1175. Godb. 212. 1 Brownl. 65, 66. | 

If A. is impriſoned for Felony, and B. bound by Recognizance to proſecute, if 3 
after gives Bond to C. conditioned, that B. will not give Evidence againſt A. the Con- 
dition is againſt Law, and the Bond void, Adjudged, and the Court adviſed that 
C. ſhould be proſecuted for taking ſuch Bond. 2 Vent. 109. 

Where the Condition of a Bond is to do any Thing that is not Malum in ſes tid 
againſt Law, the Condition is only void, and the Bond ſingle. Comb. 246. 

If the Condition of ſuch an Obligation be, that be, after Inſtitution and Indi 
into the ſaid Church, ſhall at all Times after ordinarily be reſident, and ſerving the Cm 
of the ſaid Benefice without Abſence by eighty Days in any one Tear during the Time lia 
be ſhall be Parſon of the ſaid Church: This is a good Condition, without any Art 
ment taken to be for any ſimoniacal Purpoſe. 1 Roll. Abr. 418. 

If the Sheriff of a County makes B. his Under-Sheriff, and takes a Covenant fron 
his Under-Sheriff, that be will not ſerve Executions above 20 l. without bis ſpecial Wi 
rant: This is a void Covenant, becauſe it is againſt Law and Juſtice, inaſmuch # 
when he is made Under-Sheriff, he is liable by the Law to execute all Purpoſes 
well as the Sheriff is. Hob. 12, 18. 1 Brownl. 65. 2 Brownl. 281, 282. Moor 955 
fl. 1175. Godb. 212, 213. 

If the Condition of an Obligation be, that the Obligor ſhall be always ready ! 
give Evidence, and to teſtify the Truth, in any of the King's Courts, in all Tins 
which ſhall be demanded of him, c. and that he ſhall not hurt, endanger or mole 
the Obligee in his Lands or Goods, ratione alicujus rei: This is a good Condition, 
not againſt Law ; for as to the firſt Part, if he had not been obliged thereto, be 
been compellable by Law; and by the laſt Part, it ſhall be intended that he ſhall 0 
hurt, Oc. tortiouſly, but not to reſtrain him from purſuing the Obligee for Fe ch 
or other juſt Cauſe. Cro. Eliz. nog. 
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(WW) The Eft of a Condition againſt Law. 


F a Feoffment of Land be made upon Condition to kill F. S. this Condition is 
] againſt Law, and void; but the Feoffment is good, and not made void by it. Co. 
Lit. 206. b. 8 7 ; 

If the Condition of an Obligation be to do a Thing againſt Law, the Obligation is 
void. 2 H. 4. 9. Bro. Condition 34. Obligation 20. Fitz. Obligation 13. Bro. Dette 
51, Co. Lit. 206. . As if it be to kill or rob F. Ss. 

80 if it be to ſave a Sheriff harmleſs if he imbezils a Writ that he has againſt him. 
H 4. 9. Bro. Condition 34. Fitz. Ovligation 13. Bro. Dette 5r. 

$& if the Condition be to ſave a Sheriff harmleſs for the Delivery of Cattle taken 
„% I/ithernam to one of the Parties, for the Sheriff ought to keep them till, Ge. 
it the Condition be for doing a Thing that is Malum in ſe; this is void, and makes 
Whe Obligation void. Co. Lit. 206. b. 

W But if it be for doing a Thing that is againſt Law, becauſe it is repugnant to the 
WE hate, or againſt ſome Maxim or Rule in Law, it makes not the Obligation void. 


vid. 

If 4. being a Cuſtom-houſe Officer by Patent, makes B. his Deputy, and covenants 
ter alia to ſurrender the old Patent, and procure a new one to B. and himſelf be- 
Pre a Day; and that if B. dies before A. that A. ſhall pay zoo, to the Executors of 

and gives Bond for the Performance thereof: Admitting theſe Covenants void, 


Br 5 £4. 6. cap. 16. the whole Bond is void, tho' ſome of the Covenants are not void 
Dr illegal. Cro. Eliz 529. 


(XX) Vat Ad ſhall be a Breach of a Condition, 


the Condition. 


en to 7. S Quando aliquid prohibetur fieri diredo, probibetur & per obliquum. 

And yet if the Feoffee in the Caſe before aliens to F. D. and afterwards he aliens 

7. J. This is no Breach of the Condition. 

And if the Condition be, that the Feoffee ſhall not enfeoff J. S. and he dies, and 

s Heir enfeoffs J. F. This is no Breach of the Condition. Co. Lit. 222. Dy. 45, 46. 

lf a Leaſe for Years be made, on Condition that the Leſſee ſhall not aſſign or alien 

je Term or the Land during his Life without Licence of the Leſſor, and the Leſſee 
Nes it by his Will. without Licence: This is a Breach of the Condition and Forſei- 

re of the Eſtate ; but if he makes an Executor of his Will only, this is no Breach. 

And if the Condition be that the Leſſee ſhall not alien, and he dies, and his Exe- 
tor aliens: This is no Breach of the Condition. Dyer 45, 65. | 

And if the Condition be that the Leſſee ſhall not alien but to his Children, and 

£ Leſſee by Will deviſes it to his Executors: This is a Breach of the Condition. 

So if be deviſes that A. his Son ſhall have his Term after his Wife, and makes 4 

$ Son his Executor: This is a Breach of the Condition. 

But if he does not make A his Executor, contra. 

And in Caſes of Deviſe, altho' the Executors do not aſſent, yet the Condition is 

Oken ; as where a Reverſion is granted on Condition that the Grantee ſhall not 

en it, and he does alien it, but no Attornment is to this Grant: Yet this is a 

each of the Condition. Hep. Touch. 144. 

= if a Leaſe for Years be made, on Condition that the Leſſee or his Aſſigns 


il not alien, and the Leſſee makes his Wife his Executrix, and ſhe takes another 
band, and he aliens it: 
ate, 
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Bot if a Leaſe be made on Condition that the Leſſee ſhall not alien without the 
3 of the Leſſor, and after the Leſſor dies, and the Leſſee aſſigns, or the Leſſee 
„and his Executors or Adminiſtrators aſſign: This is no Breach of the Condition 

| either of theſe Caſes, 
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And ſo it is if the Feoffee makes a Feoffinent to J. D. to the Intent that he ſhall Not to alien. 


This is a Breach of the Condition, and a Forfeiture of 


a Feoffment be made, on Condition that the Feoffee ſhall not enfeoff J. S. of Breach of a 
W the Land, and the Feoffee makes a Feoffment to J. &. and J. D. This is a Breach = 


ition in 


— 


| i 

So if a Leaſe be made on Condition that the Leſſee ſhall not alien the Tern 
during his Life, and he makes an Executor, but does not deviſe it to him: This is no 
Breach of the Condition. Dy. 6. | 

And if a Leaſe be made on Condition that the Leſſee, his Executors or Ag 
ſhall not alien the Term to any Perfons without the Licence of the Leſſor, but tg th 
Wife or one of the Children of the Leſſee, and the Leſſee dies, and his Executn 
alien to one of the Children of the Leſſee, and he aliens to a Stranger without Li. 
cence: This is no Breach of the Condition. Dy. 152. 4 Co. 120. 

And if one makes a Leaſe of a Houſe and Land, on Condition that the Led 
ſhall not parcel out the Land, or any Part of it from the Houſe ; and the eſſe 
grants all his Term in the Houſe and Part of the Land, and keeps the Reſt, aut 
after leaſes that Part aſſo: This is a Breach of the Condition. Shep. Touch. 145. 

Not to ſuffer If a Leaſe be made of a Houſe, on Condition that the Leſſee ſhall not ſuffer any 

a Woman Woman great with Child to harbour or lodge in the Houſe fix Days after Noe 

with Child in given by the Leſſor, and the Leflce ſuffers any ſuch Perſon after Notice gi 

the Houſe. , ; * of $iVen, 
altho* the Leſſor conſents to it, yet the Condition is broken. 8 Co. 92. 

But if the Leſſor do nolens voleus keep ſuch a Woman there againſt the Mind i 

the Leſſee, this is no Breach of the Condition. Ibid. | 
Not to do If a Leaſe be made, on Condition that if any Waſte be done the Leſſor ſhall . 
Walle. enter; in this Caſe if the Houſe falls by a Tempeſt, this is no Breach of the Cons, 
tion, for this is no Waſte: But if it be uncovered by a Tempeſt, and the Tenant hy 
a convenient Time to repair it, and does not, but does ſuffer the Timber to perk 
for want of covering: This is a Breach of the Condition, and the Leſſor may ente, 
and put out the Lefſee. 12 H. 4. 5. Bro. Condition 40. 

And if a Leaſe be made, on Condition that the Leſſee ſhall not do Waſte, and} 
ſuffers Waſte to be made in Decay of the Houſes, Ec. the Condition is broken, 4 
quere. Dy. 281. 

Not to fell If a Leaſe be made, on Condition that if the Leſſee be minded to ſell his I 
without the the Leſſor ſhall have the firſt Offer thereof, giving as much as another will give: | 
Leſſor M _— this Caſe if the Leſſee does not give Notice when he is minded to ſell it, he bre 
— 8 the Condition; but if when he is minded to ſell he tells the Leſſor of his Purpoſe, 
and what he is offered for it, and the Leſſor does either ſay he will not have it, « 
that he will not give ſo much for it, or does not accept it, but delays, S ant 
then the Leſſee ſells it to another: This is no Breach of the Condition, neither is te 
bound to wait upon him in this Caſe. Dyer 13. 
To make an If a Feoffment be made, on Condition that the Feoffee ſhall make a Feoffment in 
Eſtate, Fee, Gift in Tail, Leaſe for Life or Years of the Land to the Feoffor, or to 1 
Stranger by a Day; and before the Day the Feoffee diſables himſelf to do it, eithtr 
by making ſome Eftate of the ſame Thing to ſome other Perſon in Tail, for Lik, 
Years, in preſent or future, or for one Year, or by taking a Wife whereby ſhe ny 
be intitled to Dower, or by ſuffering a Recovery of the Land, or by granting of uf 
Rent, Common, or the like, or by entring into any Statute, E#c. or by ſuffering a 
Judgment to be had againſt him, or by doing any other ſuch like Act, wherely i 
cannot convey the Land according to the Condition in the ſame Plight, Quality # 
Freedom it was at the Time of Conveyance made: In either of theſe Caſes the Ct 
dition is 7pſo facto broken. 
And altho* the Land be afterwards diſcharged, and the Party again enabled bett 
the Day to perform the Condition, yet this will not ſave the Breach. And to ao 
is of a Limitation. 
But when the Condition is to be performed of the Part of the Feoffor or Grant 
there Diſability before the Time will not hurt, ſo as he be again enabled at the 1m 
And ſo it is when the Condition is to be performed on the Part of the Fe 
and there is no certain Day ſet for the Performance of the Thing, for altho in ® 
Caſe he be once diſabled, yet if afterwards he be again enabled, and does it uit 
Time that the Law gives him to do it; in this Cafe the Condition is not broken. 
And ſo alſo it is if the Feoffee be diſſeiſed, and during the Diſſeiſin he dots? 
ſuch Act as before; in ſuch Caſe before his Entry it is no Breach of the Condit 
for till then the Charge does not bind the Land. 
And ſo likewiſe it is when the Diſability proceeds from another Cauſe, # * 
one makes a Feoffment, on Condition that the Feoffee ſhall reinfeoff before 0 
Day, and before the Day the Feoffor diſſeiſes the Feoffee and keeps him out t, 
Day be paſt; or one makes a Feoffment, on Condition that the Feoffee ſhall _ 
I ; 
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ere ſuch a Day, and be fore the Day the Feoffor himſelf marries her, ſo that the 
reoffee cannot perform the Condition; in theſe Caſes the Condition is not broken. 
eh. Touch. 146. Co. Lit. 221, 222, 206. Lit. $. 355. 2 Co. 58. Perk. G 802, $03. 
it one makes an Eſtate of Lands (held iz Capite) on Condition that he to whom To employ 
b it is made ſhall employ the Profits thereof to divers charitable Uſes, and he dies, his = ou t@ 
heit being within Age, by Reaſon whereof the King has the Land during the Mi- — 

WW. ority of the Heir, ſo that the Profits cannot be imployed : This is no Breach of the 
Condition. Shep. Touch. 146, 147. | 

it one makes a Feoffment of Land, on Condition to reinfeoff in convenient Time, To rein 
W..4 the Feoffee does not ſo, but makes a Leaſe to another: This is a double Breach 

of the Condition. And the ſame Law is of a Deviſe by Will in this Manner 1 Co. 

W p;7ter's Caſe, 22, £9c. 

it a Feoffment be made, upon Condition that the Feoffee ſhall make ſome Eſtate To make an 
o the Feoffor, or ſome other, by a Day, and the Feoffee before the Day ſays to him Etflate. 

to whom the Eſtate is to be made, that he will never make the Eſtate, notwithſtand- 

Wing he does make the Eſtate before the Day according to the Condition; in this Caſe 

Wh: is aid the Condition is broken. Sed guere; for it ſeems if he really denies it before, 

and actually performs it at the Day; this is a good Performance of the Condition. 

= As if a Leaſe be made of a Houſe, on Condition that the Leſſee ſhall not diſturb To fur one 
he Leſſor in the taking away of his Goods out of the Houſe, and when the Party to take his 
omes or ſends to fetch them, the Leſſee only forbids them: This is no Breach of Ss. 

(the Condition; and it was agreed in this Caſe that Words without ſome Deeds, as 

hutting the Door againſt them, forcible Reſiſtance, or laying of Hands upon them, 

Wor the like, are no Breach of ſuch Condition. Perk. F. 796. 8 Cv. go. 

And if a Leaſe be made, on Condition that the Leſſor ſhall be four Times a Year To ſuffer one 
Win the Houſe demiſed without being ouſted by the Leſſee, and the Leſſee ſeeing him to come into 
Wcoming ſhuts the Doors or Windows againſt him: This has been thought to be no * 
reach of the Condition. 3 H. 4. 8. 

If a Leaſe be made, on Condition that the Leſſee ſhall pay yearly to the Leſſor To pay a 


Nuring the Term 10 J. in this Caſe if he fails of paying once, the Condition is broken yeuly Sum, 
Wand the Eſtate forfeited. 


So if one makes Feoffment in Fee of Land, on Condition to pay 10. yearly to J. . 
f he fails once, the Condition is broken. Dy. 33. 


It a Leaſe be made of a Manor in which are divers Copyholders, on Condition that Not to mo!eft 
ne Leſſce ſhall not moleſt, vex or put out any Copyholder paying his Duties and a Copybolcer. 
ervices; in this Caſe if the Leſſee enters upon and puts out any one Copyholder, 
his is a Breach of the Condition. | 
But if he enters r & armis upon a Copyholder's Tenements, and there beat him 
Ph, or the like: This is no Breach of the Condition. Shep. Touch. 14.7. 

I there be a Condition to pay Rent, and the Leſſce lets Part of the Land to To pay Rent. 
4 ther Under-Tenants, or lets all the Land to another for Part of the Time, and he 
WP ndertakes the Rent ſtill, and fails of Payment; in this Caſe the Condition is broken, 
ad the Eſtate forfeited. | 
W But if there be any Covin and Practice in the Caſe between the firſt Leſſor and 
e Leſſee, the Under-Tenints may perhaps have Relief in Equity. Cromp. Jur. 147. 
| If a Leaſe be made rendring Rent, on Condition that if the Rent be not paid 
within twenty Days the Leſſor ſhall re-enter, and the Rent is not paid ; in this Caſe 
Condition is broken, but the Leſſor cannot enter until he has made a legal De- 
und, and if he dies before he does it, his Heir ſhall never take Advantage of that 
esch, bur it is diſcharged for ever. Doc. E Stud. 35. 13 11. & $3. -: 
If one makes a Leaſe for Years of Land, and then alſo makes a Feoffment in Fee Not to di- 
Wl the Lands, on Condition that if the Leſſee be diſturbed in bis Term that he ſha} fturb. 
Wave the Fee-ſimple, and he is diſturbed by the Feoffor, or his Means; in this Caſe 
he Condition is broken, and the Leſſee ſhall have the Fee-ſimple. 


LJ the Diſturbance be by a Stranger, and not by the Feoffor, or by his Means 
' ent; 


this is no Breach of the Condition. 8 C. 90. 


If a Leaſe be made, on Condition that the Leſſee ſhall be outlawed, and he is Not to be 


* without Proclamation ; it ſeems this is no Breach of the Condition, becauſe vuilanud. 
: due is not good. Shep. Touch. 148. / 
* s Condition poſſible at the Time of Creation becomes afterwards impoſſible in 
the At of God, and the Party does not perform that which is poſſible, the 
ondition is broken | 


Lit. F. 352. 2 Co. 59. 


feof, 


+ 
- 


If 


Condition. Pan! 


e 
If a Man makes a Leaſe for Years on Condition, and the L.eſſee does not 1, 
of it, and after the Leſſor by Will gives the Land to the Leſſee without Conditign 
and the Leſſee does ſuch an Act as is a Breach of the Condition; in this Ca th 
Condition is not broken, for the Leſſee muſt have Notice of the Condition befor, j, 
can break it. 8 Co. 92. POL 
To give Ad- If one grants an Annuity pro conſilio impenſo & impendendo, and the Grantor fe. 
vice. quires Advice, and the Grantee refuſes or neglects to give it: This is a Brea o 
the Condition, and a Forfeiture of the Eſtate. 

And if the Deed be, that he ſhall go to ſuch a Place to give Counſel, and he ,, 

qu res him to go thither, and he refuſes it; this is a Forfeiture of the Eſtate. 

But if he refuſes to go with him to another Flace, or give Counſel to his Adi. 
| ſary, being not required to give Counſel to him: This is no Breach of the Cong, 
| tion, nor Forfeiture of his Annuity. 21 Ed. 3. 7. 8 H. 6. 24. Dy. 369. 
| And if one has heretofore deviſed_his Land to be fold by his Executors, ang h 
| have been diſtributed for his Soul, and the Executors had not fold it in COnvenier 
| Time, or had taken the Profits to their own Uſe: This had been a Breach of t 
| . Condition. Lit. F. 383. 

2 a Con- Every particular Eſtate has a Condition in Law annexed to it, and therefor: t 
ep lara Tenant for Life in Dower by the Curteſy, or after Poſſibility of Iſſue extinct, Let 
to be broken for Years, Tenant by Statute Merchant, Elegit, or the like, makes any abſolute g 
or not. conditional Eſtate of the Lands they hold in Fee-ſimple, Fee-tail, or for Life, any 
give Livery of Seiſin thereupon, or levy a Fine Sur conuſance de droit, or ſuffer a ht 
covery of the Land, or the like: This is a Breach of the Condition in Law, and; 
| Forfeiture of his Eſtate. 
| And if any ſuch Tenant (except Tenant in Tail after Poſſibility of Iſſue extins) 
commits Waſte in the Lands they do ſo hold: This is a Breach of the Condition a 
Law, and a Forfeiture of the Eſtate in ſo much as the Waſte is committed. 
| But if an Infant or Feme Covert that has ſuch an Eſtate ſhall make any {6 
| Eſtate, Sc. This is no Breach of the Condition in Law. | 
| And yet if ſuch Perſon commits Waſte: This is a Breach of the Condition in Las 

And fo alſo if any ſuch Perſon be an Officer, and do any Thing which is a Ca 
of Forfeiture in another: This will be a Forfeiture in him or her alſo. 2 C; 1; 
8 Co. 44. Co. Lit. 233. 

If any Keeper of a Park without Warrant kills any Deer, fells or cuts any Wood, 
and converts it to his own Uſe, pulls down the Lodge, or any Houſe witiin the 
Park uſed for Hay for the Deer, or the like: This is a Breach of the Condition 
in Law. | 

So alſo if a Keeper ſhall not look to the Game, but the Deer be killed by his De 
fault, and Damage comes to the Lord: By this alſo the Condition is broken. 

But the not attending upon ſuch an Officer for two or three Days, if the Lot 
has no ſpecial Loſs thereby, is no Caule of Forfeiture. Co. Lit. 233. 

Officers that are for the Adminiſtration of Juſtice, or of Clerkihip in any Cour 
of Record, or concerning the King's Treaſure, Revenue, Account, Alnage, Auditor 
ſhip, Cc. have alſo Conditions in Law annexed to them, and therefore if ſuch Of 
cers ſhall ſell their Offices or miſdemean themſelves in their Offices: By this the Cot 
dition in Law may be broken, and they may forfeit them. Co. Lir. 234 


£ 
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1 (YY) How a Condition ſhall be expounded. 


HEN a Condition is created in a Deed, the Law ſays, That it ſhall be tis 

favourably for him who is to perform it. 4 Leon. Caſe 161. | 
1. In reſpe& It is a general Rule, that ſuch Conditions annexed to Eſtates as go in Defeatunct 
of Perſons. and tend to the Deſtruction of the Eſtate, being odious to the Law, are taken 51e 
and ſhall not be extended beyond their Words, unleſs it be in ſome ſpecial Caſes 
And therefore if a Leaſe be made, on Condition that if ſuch a Thing be not cont 
the Leſſor (without the Words Heirs, Executors, &c.) thall re-enter and avoid ” 
in this Caſe regularly the Heir, Executor, Oc. ſhall not take Advantage 0! 
Condition, . 
So if one makes a Leaſe for Years of an Houſe, on Condition that if the Le 
ſhall be minded to dwell in the Houſe, and ſhall give Notice to the Leſſce thi! a 


* ſhall depart; in this Caſe, if the Leſſor dies, his Heir, Executor, Cc. ſhal! net 5 - 
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W 1c like Advantage and Power as the Leſſor himſelf, for the Condition ſhall not be 
extended to them. Co. Lit. 219. 8 Co. 90. 27 H. 8. 14 


Hall not alien without the Licence of the Leſſor; in this Caſe the Reſtraint ſhall 
Continue only during the Lives of the Leſſor and the Leſſee, and no longer. Dy. 66. 


age, that then be ſhall re-enter, and the Mortgagor dies before the Day ; in this 
ade 7. S. may pay the Money, and perform the Condition. 
S But it is otherwiſe whilſt the Mortgagor lives, for during his Life 7. & alone with- 
out him may not tender it, and if he does, this Tender is no Performance of the 
Condition. Co. Lit. 219. 


ve not ſatisfied, yet if the Intent be ſatisfied, it ſufficeth. 

And therefore if one makes a Feoffment in Fee, on Condition that the Feoffee 
all make an Eſtate back again in Tail to the Feoffor and his Wife before ſuch a 
Day, and before that Day the Feoffor dies; in this Caſe the Condition ſhall be per- 
bormed as near to the Intent as may be; and therefore if the Condition be, that he 
Shall make the Eſtate to them two, Habendum to them and the Heirs of their two 
Bodies engendred, the Remainder to the right Heirs of the Feoffor, the Eſtate ſhall 
be made to the Wife for Life without Impeachment of Waſte, the Remainder to the 
Heirs of the Body of the Husband begotten on the Wife, 

And if A enfeoffs B. on Condition that B. ſhall make an Eſtate in Frank- Marriage 
Wo C. with ſuch a one, the Daughter of the Feoffor ; in this Caſe altho' an Eſtate in 
WF rank- Marriage may not be made, yet an Eſtate ſhall be made to them for their 
res. Et fic de ſimilibus. Conditio beneficialis que ſtatim conſtruit benigne ſecundum 
Wrervorum intentionem eſt interpretanda, odioſa autem quæ ſtatum deſtruit ſtricte ſecundum 
Neerborum proprietatem eſt accipienda. Lit. F 352. Co. Lit. 219. 8 Co. 60. 


= * 


done at the Time agreed upon and ſet down in the Condition. 

And in Caſes where it is to be done before a certain Time, it muſt be done before 
at Time, or elſe the Condition is broke. 

But in all Caſes where no Time is ſet for the doing of the Thing contained in the 
ondition, be it to pay Money, make an Eſtate, or the like, if the Act to be done, 
e to be done to the Party that makes the Eſtatc, or to be done to him and a 
Stranger, and be ſuch a Thing as is for the Benefit of him that makes the Eſtate, 
and for his Benefit only, there regularly the Party that is to do the Thing ſhall have 
ime to do it during his Life, unleſs the Party, Feoffor; Sc. that makes the firſt 
Estate, whereunto the Condition is annexed, haſtens the doing thereof by Requeſt ; 
i r if he requeſt the doing thereof, and ſets no Time, it muſt be done within a conve- 
Wicnt Te after that Requeſt; and if he requeſts and prefixes a Time convenient when 
e defires to have it done, it muſt be done at that Time; and in theſe Caſes the 


Condition cannot be broken without Requeſt, ſo long as he to whom the Eſtate 
pn Condition is made be living, 


m, and no Time is ſet for the Payment thereof; in this Caſe he muſt pay it as 


3 T as it is demanded, or he forfeits the Land, and the Heir may enter. 
1 ut 1 


I enefit of a Stranger only; as if a Feoffment be made on Condition that the Feoffee 


3 
” 


EF Tanger, and no Time is ſet for the doing hereof; in theſe Caſes the Feoffee ſhall 
I ha Time during his Life to do it, but he muſt do it in a reaſonable Time, and 
dent any Requeſt at all, or elſe he breaks the Condition. 


Wimſelf, 


ad J. & on Condition that he ſhall grant an Advowſon to the Grantor for his 


4 X before 


— 


5 all marry the Daughter of the Feoffor, or on Condition that the Feoffee ſhall enfeoff 


| 5 or on Condition that he ſhall grant a Rent- charge to the Grantor during his 
b * 10 be paid at Michaelmas and our Lady-day; in theſe Caſes the Grant of the 
ion muſt be before the Advowſon falls, and the Grant of the Rent muſt be 


And hence it is, that if a Leaſe for Years be made, on Condition that the Leſſee Not to alien. 


And yet this Rule has an Exception; for if a Man mortgages his Land to . To pay Mo- 
Won Condition that if the Mortgagor and 7. S. pays 20 s. ſuch a Day to the Mort- ney. 


And in Caſe where a Condition tends to create an Eſtate, there it ſhall have the To create an 
Wmolt favourable Expoſition that may be; and therefore in that Caſe altho' the Words Eſtate. 


In all Caſes where a Time is ſet for the Doing or Performance of the Matter con- 2. In reſpe& 
Mained in the Condition, be it to pay Money, make an Eſtate, or the like, it muſt of line. 


And therefore in this Caſe it is not like to a Condition made by Will, for if one To pay Mo- 
Peviſes his Land to 7. F. ſo as he pays the 20 J. to J. D. which the Teſtator owes hey. 


f the Thing to be done be to be done to a Stranger, and be for the Profit and To enfeoff. 


nd in tome ſpecial Caſes when the Act to be done is to be done to the Party Fo grant an 
that Party ſhall not have Time to do it during his Life; as if one grants Adudu fon or 


a Rent. 
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To pay Mo- ö 2 
ney, or do any Thing in general, neither Agent nor Patient are bound to attend any other Time, oc 


Thing. 


To make a 


Leaſe. 


Jo enſeoff. 


To get the 
good Will of 


J. . 


3. In reſ 
of — 


To pay Mo- 


before either of the Days of Payment comes, and that without Requeſt, or eiſe y, 
Condition is broken. Co. Lit. 209, 208, 219. Lit. . 353. 2 C. 79. 6 Co. 31, [7 
30. Perk. J. 155, 119, 194, 181, 793, 789, 788. 38 Ed. 3. 11. Dy. 311, 

And if the Condition be that if F.S. do ſuch an Act, that then the Feoffee ſhall 
10 J to the Feoffor, or elſe that the Feoffor ſhall re-enter, and no Time is ſet the 
the Feoffee muſt pay this 10. in this Caſe the Payment muſt be as ſoon as the fi 
Act is done, and that without any Requeſt at all. Perk. 5. 9, 798. 

And in Caſe where the Feoffee, Cc. or a Stranger be to do an AR, and he alone 
is to do it, and it does not concern the Feoffor, Oc. as to go to Rome, or the ll. 
there the Feoffor, Ec. or Stranger, ſhall have Time during his Life to do the Thie 
and it cannot be haſtened by Requeſt. Co. Lit. 209. s 

When a certain Time is ſet for the Payment of Money, or the doing of any ot 


And if the ny be to be done on a certain Day, but no Hour of the Day i; (4 
down wherein the ſame ſhall be done; in this Caſe they muſt attend ſuch a Diſtance 
of Time before the Sun-ſet as may be convenient to do that work in. | 

And if the Condition be to pay Money at a Place certain, at any Time during wh 
Life; in this Caſe the Money may not be tendred at any Time in the Place, in th 
Abſence of him that ſhould receive it; but he that is to pay it muſt give Notice 
the other Party before-hand what Time he will tender it, that the other may be 
ready to receive It. | | 

Or if at any Time the Parties happen to meet at the Place, a Payment or Tends ei 
then at that Place is ſufficient. 

And the ſame Law is for the moſt part in Conditions of Obligations. Lit. (.z4 
Co. Lit. 213. 

If Lands be granted, on Condition that the Grantee ſhall make a Leaſe for Ii 
of other Land to the Grantor, the Remainder to a Stranger; in this Caſe the Feofte 
ſhall have all the Time of his Life to do it, if he be not haſtened by Requeſt, | 

But if the Condition be to make a Gift in Tail to a Stranger, the Remainder » ! 
the Feoffor ; in this Caſe it muſt be done in convenient Time without Requeſt, al 

If the King licence his Tenant to enfeoff A. and B. ſo as they give the Land ain 
to the Feoffor and the Heirs Male of his Body, and he makes a Feoffment accord- 
ingly ; in this Caſe it muſt be re-conveyed before the Death of the Feoffor, or ell 
the Condition is broken. Co. Lit. 220, 222. 

If A. enfeoffs B. of Blackacre, on Condition that if C. enfeoffs B. of Mbit, 4 
ſhall re-enter; in this Caſe C ſhall have Time to do this during his Life, if B. doe: 


not haſten it by Requeſt. Co. Lit. 208. þ 
If a Leſſee grants his Eſtate to a Stranger, on Condition that the Grantee gets tht e 
ood Will of the Leſſor, and no Time is ſet when he ſhall get his good Will: ke | 17 
all have Time to get his good Will during the Term, and altho' he denies it at be | 3 
firſt, yet if he grants it afterwards, that is ſufficient. Perk 5. 795. es 
In Caſes where a Place is ſet down for the doing of a Thing contained in the Cor 5 mam 
dition, there it muſt always be done at that Place, (unleſs by ſome Agreement mat Wn ry 
between the Parties afterwards another Place be appointed) otherwiſe the Conditii N the A 
is not performed, and the Parties are not bound to attend in any other Place. i * 
But in Caſes where there is no Place ſet down for the doing of the Thing cr nn. e 


tained in the Condition, if the Thing to be done be a corporal Service, as to le 
Money, or any ſuch like Thing, the Party that is to do it muſt at his Peril ſcek char 


the Perſon to whom it is to be done, if he be infra regnum Anglie ; but if he be 10 5 
within the Kingdom, he is not bound to ſeck him, and yet the Condition is 00 _ If 
broken. | Woo 

And if the Thing to be done be either Local, 3. e. ſuch a Thing as muſt be dau Pere 
in or at a Place certain, as the making of a Feoffment of Land, Payment of Rug 


or the like; the Thing muſt be done at that very Place, and a Tender of doing 1 ah 
that Place is a ſufficient Performance of the Condition ; as for Example : | 


bes 

If a Feoffment be made, on Condition that the Feoffee ſhall pay to the et W 1c 
201. on Eaſter Day at Dale, and the Feoffee tenders the 201. the ſame Day at bl WDitc 

and altho' the Feoffor be at Sale, and he tenders the 20/. to his Perſon tbeſe Cone 
ſame Day, yet it is no Performance of the Condition. = 4 
And if a Feoffment be made in Mortgage, on Condition for the Payment of — Wand 
at a Day, and no Place is ſet for the Payment thereof; in this Caſe the Mots nm a 


muſt ſeek the Mortgagee, and tender it to his Perſon at his Peril: And Teo 


"A 


* 
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2 * upon — mortgaged, is not a ſufficient Performance of the Con- 
1 "Bad if a Feoffment be made, on Condition that the Feoffee ſhall enfeoff the To eafcot 
E Feoffor of **. 0 _ Arm this * the Feoffment or the Tender of it muſt be N 
| ; —— elſewhere, and a Tender of it there is ſufficient to perform 
go if the Condition be, that the Feoffee ſhall in Faſter Term next acknowl 
8 ed b 
1 Satisfaction 9 Jodgment in the King's Bench; this muſt be done there, — lodge Saal. 
| cannot be done'e ewhere. ; faction on a 
W 50 if a — = - * of Whiteacre, rendring Rent to the Feoffor and — 
his Heirs, 1 — 1 tl at if t of ent be not paid, the Feoffment to be void, and To pay Rent. 
We 10 Place is ſet 4 the on — * it; in this Caſe the Feoffee is not bound to tender 
3 A the ſaving of the Condition, but upon the Land, and a 
And if a Man makes a Feoffment in Pee, without any Reſervation of R | 
| * ent pre- 
: cedent 7 the * on 1 4 that * Feoffee and his Heirs ſhall render © yet 
s — mo 8 - = 5 8 — -_ 1 his Heirs, and if they fail, that the Feoffor 
W tha ＋ n . 4 7 byes or Tender muſt be upon the Land. 
But i - e ** e, t 2 all tender 20s. a Year to a Stranger and his 
ew . 8 = 1 e _ a Rent, and therefore the Feoffee muſt 
- : memes Ag __ where he can find him at the Day, or elſe he 
reaks the = | = and a Tender upon the Ground js not ſufficient. 
| = . * on — N the Thing to be done be ſuch as will not ad- 
Init of ſuch a Carriage rom Place to Place to ſeek out the Perſon of the Feoffor, c. 
W there, altho' the Thing to be done be corporal or tranſient, and | ; 
1 Fake - 5 not a local Thing, 
2. at is to do it ſhall not be bound to ſeek out the Perſon of the other; as tor 
f an Eſtate be made, on Condition that the Grantee ſhall deliver 
a twenty Quarters Jo deli 
4 - _ > =_ = of W ood to the Grantor at ſuch a Time, and * ob is Corn * 
i - - t : _ t _ in this Caſe the Grantee is not bound to carry the ſame Wood. 
E 3 5 5 coffor — er e as he is bound to carry Money; but before 
= yt . 1 2 of the Grantor where he will appoint to receive it, 
And the like Law is for the moſt part in Conditions of Obligati 
It is beſt therefore in all theſe Caſes that the Certaint | mp 
| us y of Time and Place be ſet A Caution. 
** NN the Performance of a Thing, and the more certain it is, FD 
a C» anctoneg bow 
If a Leaſe be made, on Condition that the Leſſee ſh 
| all pay to the Leſſor all ſuch 4. In reſpect 
| "th * * the Leſſor ſhall lay out in ſuch a Buſineſs; in this Caſe the of other Mat- 
13 as r outer to the Leſſee a Note of the Charges before the Leſſee is“ 
* PaY's = until this be done the Condition cannot be broken. To pay Mo: 
ae Mo — a Note is given alſo, he ſhall have ſome reaſonable Time to provide e. 
W And if he tenders him a Note of more than in T | 
| if he ruth he lays out, the Leſſee, if h 
FL, my pay ſo much as is laid out, and he may 8 pay any more. Now 
org y m_ 2 Condition that A. ſhall make an Eſtate of Lands at the To make an 
n SEN * aſe A. muſt do the firſt Act, viz. notify to B. what Aſſurance Eftate. 
1 . is bound to tender the Charges. 5 Co. 22. 
e — e made on Condition that the Feoffee ſhall give ſo much Houſhold- 
1 — or, or ſo much Money for it as it ſhall be rated at by two indifferent 
_m_— f t 4 Purpoſe to be choſen; in this Caſe the Election of the two Men 
N y the Feoffee: But if the Words be 4% two Perſons to be indifferently choſen, 
3 = 2 FN be by both Parties, for in the firſt Caſe the Word * 
W: e apprai ; 
WT if a Fer abba! ings a _ » the 18 Te 
rr e of a Ground, on Condition that the Feoffee ſhall rake the To clean 
Wc. rl ale if the Feoffee does it once it is a ſufficient Performance of the Ditches. 
And yet i : 
Nate Me $ on ron a Houſe for Life, on Condition that the Leſſee ſhall dwell To dwell in e 
er be duell. . : » _— _ the ** e in _ Caſe it is not ſufficient Houle. 
_ e during the Term, but muſt do ſo all the T ? 
ondition is broken. 27 H. 8. I. Plow. Ny ng Sad voy 
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| 7 roo 
| Annuity. If an Annuity be granted of ten Marks per Ann. to a Man, on Condition, or tl 
| he be promoted to a Benefice by the Grantor, and it is not ſaid of what Value th; 
Benefice ſhall be ; in this Caſe it ſhall be taken for a Benefice of as great Value and 
of as good an Eſtate as the Annuity is, otherwiſe the Grantee may refuſe it, and ye 
his Annuity ſhall continue. Perk. 5. 804. 


| To give If a Feoffment be made on Condition that the Feoffee ſhall give all his Goods 5 

| Goods. u fuerint, or give all his Pikes in his Pond Si gue fuerint; in this Caſe the Worg 

| Al be taken in the preſent 'Tenſe, for the Goods and Pikes that are at the Time 9 
the Grant. 


But if a Feoffment be made on Condition that the Feoffee ſhall give all his Good. 
in London, Si que fnerint, that did belong to F. S. in this Caſe the Words ſhall be 
taken in the præterperfect Tenſe. Perk. . 142. 
Not to diſturb Tf one makes a Leaſe of the Manor of Dale, (wherein is a Wood called Dal: Word) 
the Leſſor in excepting all the Woods and Underwoods growing in Dale Mood, and all the grex 


—_ _ rees growing elſewhere, and this is upon Condition that if the Leſſee ſhall diſturb th; 
; Leſſor, to cut and ſell the Wood and Underwood excepted, the Leaſe to be void; i 
this Caſe the Condition ſhall extend only to the Wood and Underwood in Dale M 
and not to the Trees elſewhere ; but if the Words of the Condition be (ſhall dif, 
&c. to cut, &c. the Wood and Underwood on the Premiſſes) contra. Hil. 3 Car. Hayn 
and Fulcher's Cale. 
To pay If one grants Land, rendring Rent at the Feaſts of St. Michael and our Lady-dn, 
Rent. or within a Month after, on Condition that if it be behind after the Feaſts and Day 


limited by the Space of eight Weeks, that the Leaſe ſhall be void; in this Caſe the 
eight Weeks ſhall be accounted from the Month which is the twenty-eighth Dy 
after the Feaſt. Dy. 142. 

If the Condition be made in the Copulative, and conſiſts of divers Parts, eren 
Part muſt be obſerved, or the Condition will not be performed. 

But when it is made in the Disjunctive, if any Part of it be obſerved, it is a {i 
cient Performance of the Condition. | 

And therefore if a Feoffment be made on Condition to reinfeoff and pay 200 anl 
the Feoffce reinfeoffs but does not pay the 20/. in this Caſe the Condition is broken 

But if the Condition be to reinfeoff or pay 20 J. and the Feoffee docs one of then, 
it is a good Performance of the Condition. 

And when it is made in the Copulative and Disjunttive both, it ſhall be taten in 
the Disjunctive only; as if a Leaſe be made to A. and B. his Wife, on Coadition 
that A. and B. or any Child between them, ſhall ſo long live; this thall be taken in 
this Senſe, if the Husband, Wife or Child ſhall fo long live, ſo that the Leaſe (hal 
not be determined by the Death of the Husband or Wife alone. . 

If there be two Proviſoes in two ſeveral Indentures of Conveyance of ſeveril 
Manors to A. and B. that if the Feoffor pays or tenders 20 35. to A. and B. or be 
Heirs of A. that the Conveyance ſhall be void, and A. dies; in this Caſe a Tent! 
to B. is not ſufficient, and it muſt be made to the Heir of A. and it muſt be 205. i! 
every Proviſo: But otherwiſe it is of a Collateral Act. 12 H. J. 10. Co. Lit. 20 
Perk. $. 146. Dy. 33, 372. ; 

If the Words of a Condition be thus, that upon ſuch a Contingent the Party | 
enter and retain the Land until the Thing be done &c. in this Caſe and by theſe Mot 

| the Eſtate is not determined, as it is by theſe Words, (that the Eftate ſhall le vi" 
that the Grantor ſhall re-enter, or the like). | 
And in theſe Words there is a Difference alſo to be obſerved, for if the Words de 
that upon ſuch a Contingent the Eſtate ſhall ceaſe and be void, and it be a Lese 
Years to which the Condition is annexed, the Eſtate is ip/s facto void without Lat 
or Claim, and can never be affirmed afterwards. 
| But if the Words of the Cloſe of the Condition be, that the Feoffor, Le” K* 
] Hall re-enter, without any other Words, altho' it be in a Leaſe for Years, y* 
| Leaſe is not void until he has made an actual Entry. 4 
| But in both Caſts, if the Eſtate to be voided be an Eſtate in Fee or for Life, “. 
| only voidable by the Breach of the Condition, and muſt be made void by Ent!" 
Claim, and until this be done the Grantor can make no new Eſtate of the Land ; 
But in the firſt Caſe before the Party ſhall retain the Land and take the Profs” 
it in the Nature of a Pledge until the Thing be done which was agreed upon! 1 
Condition, and then the other Party ſhall have the Land again. Co. Lit. 203, 20 
3 Co. 64. 11 H. J. 21. Dy. 6. 127, Dy” 
(Z2) M 
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1 27) Where a Court of Equity will relieve againſt the Breach of a Condition. 


* 


I 


„ 


u Court of Chancery relieves againſt ſome Breaches of Conditions, Ec. but 
1 T not againſt the Breach of a Condition precedent: It will relieve to prevent the 
deveſting of an Eſtate, tho* not to give an Eſtate that never veſted by reaſon of the 
Non- performance of a precedent Condition. Let in all Caſes where the Matter of a 
Condition lies in Compenſation, be the Condition precedent or ſubſequent, there 
W cught to be Relief in Equity. 2 Vern. 339. 1 Vern. 223. 
= On a Queſtion, whether Relief might be given for the Breach of a Condition on 
Non- payment at the Day, Ec. there being no Damage but what might be made up 
Eby Payment after with Damages: It was decreed that Relief ſhould be had. And 
ſiid, that it is now A general Rule of Equity, that no Advantage ſhall be taken of a 
penalty or 1 where a Compenſation may be made. 1 Chan. Ca. 144. Max. 
| „Es. 
dee Lands to J. S. upon Condition to pay 200007. to his Heir at Law, 
diz 1000 J. per Ann. for the firſt ſixteen Years, and 2000 J. per Ann. after till the 
M hole ſhould be paid, and the Heir entered for Non- payment of the 1000]. ns An. 
. ſhall be relieved upon Payment of the 10007. together with Intereſt from the 
ime it became payable, without any Deduttion for Taxes ; the Court declaring, that 
wherever they can give Satisfaction or Compenſation for the Breach of a Condition 
* can relieve. 1 Salk. 156. 2 Vern. 594. 
* The Lady Anne Knowls had deviſed to her by the Earl of N Newport Houſe, and 
other Tenements in the County of M. to her and the Heirs of her Body begotten, 
pon Condition that ſhe married with the Conſent of his Wife and of certain Truſtees; and 
4 ſhe married without their Conſent, or died without Iſſue of her Body, then the Premiſſes 
were given over to G. P. and to his Heirs for ever. The Lady Auue married without 
ſuch Conſent, but afterwards the Truſtees aſſented thereto: And now a Bill was 
Srought to be relieved againſt the Condition, and the Breach of it: It was held, that 
his was a conditional Limitation, and not relievable in Equity ; nor ſhall the ſubſe- 
vent Aſſent ſupply the want of Conſent precedent, for after the Marriage Conſent 
pnifies no more in this Caſe. | 
The Lord Keeper declared he was clear of Opinion, that Equity ought not to in- 
rpole in this Caſe ; and was glad to ſee that a Parent could ſettle his Eſtate, that it 
ight be out of the Power of a Court of Equity; and ſo diſmiſſed the Bill. 1 Chan. 
. 138, 141, 143, 144. 1 Mod. 300. 2 Chan. Rep 26. : 
A Man makes a Mortgage at fix per Cent. with Proviſo to take five if paid within 


Wcee Months after. If there is a great Arrear, the Court will not relieve. Secus if 
Sut a ſhort Time. 1 Wil. 652. 


„ 


= were ſettled by a Man on Truſtees to ſuch Uſes as he by Deed or Will 


I 


_— 


Would appoint; and by his Will he deviſed his Eſtate to his eldeſt Daughter, upon 
@Londition that ſhe within fix Months after his Death paid certain Sums to her other 

Siſters; and if ſhe failed, then he gave the Lands to his ſecond Daughter on the like 
Condition, Sc. The Plaintiff failed in Payment of the Money within the Time limited, 
ind was relieved ; and the Court of Chancery may inlarge the Time of Payment 


* * the Premiſſes are deviſed over; and even in the Caſe of a Condition precedent. 
em. 222. | 


4 Y to 
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Nr 
to a Woman, upon Condition that ſhe marries with the Conſent of J. & if the I, 
gacy be not limited over, it is only in terrorem, and tho* ſhe marries without Conf, 
it does not avoid the Legacy: But here in this Caſe the Father had revokeq y, 
Legacy, and ſhe was only prohibited to marry with one Man by Name, 1 %% 
19, 20. 
"my bequeathed 3007. to B. her Daughter, but if ſhe married under twenty-o 
without Conſent of the Executors, or major Part of them, the Legacy ſhould 90 U 
the Children of her Siſter, the Wife of C. and made C and two others Executy, 
B. being at the Houſe of C. there marries his Son by a former Wife, with hiz p; 
vity, being under twenty-one; B. and her Husband bring a Bill for the Legacy, 
in Favour of his other Children, inſiſts that the Legacy is forfeited. The other * 
cutors confeſſed they had Notice of the Courtſhip, and did not contradict or 6; 
prove of it; and the 300 J. was decreed the Plaintiff's, there being at leaſt a tw 
Conſent. 2 Vern. 580. 

A. deviſed to his Daughter M. 100 J. to be paid by his Executors upon her Day 
Marriage, or Age of twenty-five, which ſhould firſt happen, upon Condition that k 
ſhould marry with the Conſent of ſuch and ſuch Perſons ; and if ſhe marry with 
their Conſent, then to have 50 J. only, and no more, and gave the Reſidue of i; 

erſonal Eſtate ro N. M. married without ſuch Conſent before twenty ; and it w 
held by the Maſter of the Rolls, that this was more than a Clauſe in terroren, a 
that the Deviſe of the Surplus of the perſonal Eſtate was a Deviſe over of the zol u 
M's Diſobedience. Abr. Ca. Eg. 112. | 

A. deviſed to B. who was his Heir at Law, all his Lands, Ec. except, Gc. cha 
with a Sum of Money payable to his Daughter at her Age of twenty Years, or Mu. 
riage, and deviſed the excepted Lands in Truſt to be ſold for Payment of Dein, 
. that if his Daughter ſhould marry in the Life-time of her Mother, wih 

er Conſent firſt had in Writing, then 500 J. Part of the ſaid Sum charged ſhoul 
ceaſe, and ſhould be applied towards Payment of bis Debts charged on the ſad u. 
cepted Lands, and appoints his Wife Guardian of his Daughter, and makes her fv 
cutrix, and dies. The Daughter attains her Age of twenty-one, and without tt 
Conſent of her Mother intermarries with the Plaintiff, Per Lord Keeper, This i1 
Portion to be raiſed out of Lands, and therefore to be confidered as Land; and thy 
it be to go towards Payment of Debts on Breach of the Condition, and there a- 
pear one hundred and twenty Creditors concerned, yet none that are in Danger f 
loſing their Debts; and it is then to be conſidered as it ſtands upon the Conditon 
itſelf, and therefore the Plaintiff muſt have her whole Portion, for the Teſtaor hs 
appointed two Periods of Time to intitle her, viz. Marriage, or the Age of twenty 
one; and as ſhe has attained that Age, it becomes a veſted and ſettled Intereſt i 
her, not to be deveſted by the Marriage without the Conſent of the Mother, for ta 
Conſent cannot in any Reaſon be carried farther than during her Minority. # 
Ca. Eq. 112, 113. 

Where there is a Condition that a Feme ſhall marry with the Conſent of two f 
cutors, and one without Reaſon is againſt the Match, the Court will diſpenſe v1 
his Conſent, 2 il. 628. 

If the Father deviſes Lands in Truſt to permit his Daughter to receive the kw! 
until her Marriage or Death, and in Caſe ſhe marries with the Conſent of Truſtees 
then to convey the Premiſſes to her and her Heirs ; but if ſhe died before Mart 
or married without ſuch Conſent, then to convey to other Perſons; The Daugi* 
afterwards marries with the Conſent of her Father, who ſettles Part of the Lands 
her and her Husband, and dies ; this Settlement ſhall be no Revocation of the Wi 
as to the Deviſe of the other Lands to her ; and by the Father's conſenting n 
Life-time, the Condition is diſpenſed with. 2 Vern. 720. 

Lands were ſettled in Truſt for raiſing Portions for Daughters, payable upon re 
Marriages, with the Conſent of 'Truſtees ; but if they married without ſuch Contes 
then to remain over to another, Sc. The Daughters were old, and never intel 
to marry, but to lay out their Portions in a Purchaſe of Annuities for their L 
and it was held that they ſhould have their Portions immediately, upon giving der 
rity to indemnify againſt the Perſons to whom the Portions were delivered obe. 2 
Chan. Rep. 62.— And in 2 Vein. 452. the ſame Point was decreed upon giving Set 
to refund, if the Condition ſhould be broken, though no Mention made tha ® 
Daughters did not intend to marry. 
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= 4. by Will gave his Grandaughter 200 J. on Condition that ſhe ſhould continue 
W with his Executors till ſhe ſhould be twenty-one ; but if ſhe ſhould be taken from 
W hem by ber Father, (who was a Papiſt) or be married againſt the Conſent of his 
W p-xecutors, then he gave her but 107. The Daughter was placed by the Executors 
W with a Clergyman, who, before ſhe was twenty-one, with the Conſent of one of the 
W x-xecutors, permitted her to make a Viſit to her Father; and he took that Oppor- 
W unity to marry her to a Papiſt, and ſhe was decreed the Legacy at the Rolls; but 
W upon a Re-hearing, the Lord Keeper held that ſhe ſhould have but the 10/ only - 
© 1nd he (aid, that in this Caſe there was no Difference between a Condition that ſhe 
call not marry without Conſent, and that ſhe ſhall not marry againſt Conſent 
7 5%. &. Whether there was any Limitati ö ; 
N "Tay Q. y tation over? Vide the next Paragraph 
it by Leaſe 9000 J. is ſecured for a Feme Sole, in Caſe ſhe doc 
=. the Liking of A. and if ſhe does, then for ſuch Perſon as A tall e 
bor want of ſuch Nomination for A. and ſhe marries without the Conſent of A et 
be cannot diſpoſe of the Leaſe otherwiſe than for her Benefit. 1 Chan. Ca. 58 This 
(Ciſe is cited in 2 Vern. 575. where it is ſaid, that there may be a Difference between 
a Condition that the ſhall not marry without Conſent, and where it is that ſhe ſhall 
Snot marry _ Conſent. 
If a Portion of 8000 J. be given to a Woman, provi i 
the Conſent of A. and if hs dons ſhe ſhall 8 4 „ 2 
Frics without his Conſent ſhe ſhall be relieved, for the Proviſo is in terrorem on . 
1 Chan. Ca. 22, 2 Chan. Rep. 23. 1 Vern. 20. Nel. Chan. Rep. 145. 2 Vern. 2 8 
But it was ſaid, that if the Portion upon ſuch Marriage had deen limited —_ to 
Janother, it had been otherwiſe. 1 Chan. Ca. 22. 2 Chan. Rep. 95. 2 Vern. 351 
By the Law of England, a Deviſe upon Condition not to marry at al! or not to 
3 3 or ee = Calling, is void, whether there be a Limita- 
0 not; but if it be upon Conditi | | 
3 15 bend Ae — _ not to marry a Papiſt, or a certain Per- 
But by the Civil Law, a Gift or Deviſe upon Condition not to marr 
| the Civil or D nne nc y without 
4 nm of _ there be a Limitation over, for it is a Maxim there that Matri- 
A. deviſed his Lands to 'Truſtees for three Years if withi 
Where happened a Marriage between G. who was a - —— heyy tr 222 
Blood, and I. his Niece and Heir at Law, then to V for Life Remainder ro her 
ſt Son, Cc. in Tail Male by G. to be begotten : But if the Marriage ſhould not 
fake Effect within the three Years, or if the Marriage ſhould be 1 the Years of 
Conſent, and not ratified when of competent Age, then to E in Tail, who was like 
iſe a remote Relation of the Teſtator, but not of the fame Blood. The Marria > 
tween E. and W. did not take Effect within the three Years tho ſeveral Pro ofals 
Pere within the Time made by her Friends to his Guardians, but not acce 125 b 
. — and tho ſhe herſelf had preſſed the Match as far as the Modeſty of her 80 
F . She afterwards married B. and by her Bill prayed the Benefit of the 
wa ondition being anſwered by her as far as ſhe was capable, having mar 
7 ied a Perſon, as was alledged, equal in Circumſtances, Ec. to G Bur b 1 
| : * 222 Trehy Chief Juſtices, her Bill was diſmiſſed. Between Bertie and 
e — Y, "gr bg _— _ 231. it is ſaid, that the Decree in this 
2 are was ended by —4.— og ords. And in 2 Vern. 333. it is ſaid, that the 
7 4. deviſed to each of his Daugh if t 
* | ters 200001. payable at twenty-five, but if they or 
E 4 1 marry before ſixteen, or if the Marriage mould be e cho 
ih Would r —_ and Truſtees, then they ſhould loſe 10000. of the Portion, 
132 go to his other Children; one of them married before the Age of 
e Te. ba 72 8 with the Conſent of all the Parties, yet it was held, than dork 
Tent. 36s, — gg" a _ to 200» been obſerved. Lord Salisbury's Caſe, 
. 223. it is ſaid, that the Father treated with the Lord 


buy 4 . » . 
1 N bout the Marriage, tho' he died before it was ſolemnized; and there the 
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ir the . And Skin. Rep. 285. agrees with this laſt Reſolution. 
Winder to a {vu » es a voluntary Settlement on his Eldeſt Son in Tail Male, Re— 
er th ond Son, c. in which there is a Proviſo, that if the Eldeſt did not 
his Age of twenty-one Years, that then the Eſtate of the 
Eldeſt 
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Eldeſt ſhould in Law and Equity ceaſe ; and the Father afterwards marries a ſeenns 
Wife, and by Deed, taking Notice of the former Settlement, and that the 90 
had not paid the Money, conveys the ſame Lands to the Uſe of his Children 
his laſt Wife; the Eldeſt Son ſhall not be relieved, the Conveyance being pm 
voluntary, and the Condition ſpecial, that his Eſtate ſhould ceaſe in Law and Equi 
and the Son's Bill diſmiſſed accordingly ; and the rather, becauſe the Son had ſer 
a Leaſe againſt his Father, which was obtained by Surprize ; and the Deed in In 
was defective, and amounted only to a Declaration of Truſt. 1 Vern. 156. 

A Man being ſeiſed in Pee of Lands of the Value of 100007. ſettles it ſo, 4 
in Caſe his Eldeſt Daughter, within fix Months after his Death, ſhould pay 60001 » 
the Uſe of his other four Daughters, then the Eldeſt to have the Land; but if fe 
failed in Payment, then the ſecond to have the like Privilege; the fix Months jy 
without Payment, and the Eldeſt Daughter having aſſigned over her Intereſt to ws 
to whom ſhe was indebted, by which the Eſtate was to go out of the Family, ©, 
trary to the Intention of the Donor ; the Court took Time to conſider, whether thy 
could retrieve in this Caſe or not. 2 Vern. 166. This ſeems to be the ſame Cai y 
in 2 Vern. 222. which ſee before, but differently ſtated. 

If A conveys Lands to B. Sc. and their Heirs, upon Truſt that if C. the Son « 
A. within fix Months after the Death of A ſhould ſecure to Truſtees 5001. for th 
Younger Children of C. then after ſuch Security given, to convey to C. and b 
Heirs, and until the Time for giving ſuch Security, in Truſt for the Eldeſt Son aft 
and in Default of ſuch Security, to convey to ſuch Eldeſt Son and his Heirs, if 
dies before any ſuch Security given; yet this Condition precedent being only 
Nature of a Penalty, the Intent of the Truſt ſhall be regarded, which was to ſecur 
Soo J. to the Younger Children. 1 Chan. Ca. 89. 2 Mod. 307. 

A. deviſed his Eſtate to B. in Truſt for the Uſe and Benefit of P. but declared ti 
Will to be, that P. ſhould have no Benefit of the Deviſe, unleſs P.'s Father ſhoul 
ſettle on P. two full Thirds of the Eſtate ſettled on the Father on his Marriage; ad 
in Default thereof the Eſtate ſhould go to B. The Father made no Settlement o; 
but deviſed all his Eſtate to him for Life, but ſubject to the Payment of Debts | 
was adjudged that this Eſtate was executed in P. by the Statute of Uſes, and cans 
quently that this is a Condition ſubſequent ; yet the Court declared, that tho'Con- 
ditions ſubſequent, which are to deveſt an Eſtate, need not be literally performed; 
yet even in ſuch Caſe if the Party cannot be compenſated in Damages, it would be 
againſt Conſcience to relieve; and therefore the Maſter was ordered to examine 
the Value of the Eſtate deviſed, and the Amount of the Debts wherewith that 
Eſtate was charged, and to report to the Court, whether after Debts paid ther 
would be two full Thirds of the Father's Eſtate which was ſettled on him in Mu. 
riage, left to P. and upon a Re-hearing would not vary the former Order; c. 
claring that the Difference was, whether this Caſe lay in Compenſation, or not ; a 
if a Compenſation was made, he would relieve againſt the Breach of the Condition 
but in Caſe a ſufficient Compenſation was not made, the Court would then conſt 
further of it. 1 Vern. 19, 167. — In 2 Vern. 222 E 338 the ſame Caſe is cited #1 
Caſe wherein there was Relief. 

If a Feme Covert, having Power by Will to deviſe Lands, deviſes them to Ex 
cutars to pay 500 J. out of them to her Son; provided that if the Father does" 
give a ſufficient Releaſe of certain Goods to her Executors, that then the Deni 
the 500 J. ſhould be void, and go go the Executors; and after her Death a Relei® 
is tendred to the Father, and he refuſes ; yet upon making the Releaſe afterwis 
the Money ſhall be paid to the Son; for it was ſaid to be the ſtanding Rule of. 
Court, that a Forfeiture ſhould not bind where a Thing may be done after d! 
Compenſation made for it, as where the Condition is to pay Money, Ec. and 4 
it is generally binding where there is a Deviſe over, yet here it being to $0 to 17 
Executors, it is no more than the Law implies. 2 Vert. 352. 
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5 Ch.5. 97. Warranty. R 


SECT. VII. 
Of the Warranty. 


(A) Warranty what, and Warrantor and Warrantee who. 


6 Warranty is a Covenant real annexed to Lands or Tenements whereby the 
5 A Covenantor (whether he be Feoffor, Grantor, Leſſor, &c.) and his Heirs are 
bound to warrant and ſecure the ſame to the Covenantee and his Heirs, and that 
WT they ſhall quietly hold and enjoy the ſame, and either upon Voucher, or by Judg- 
ment in a Writ of Warrantia Chartæ, to yield other Lands and Tenements to the 
value of thoſe that ſhall be evicted by a former Title. Co. Lit. 365. a. 
And he who makes his Warranty is called the Warrantor, and he to whom it is 
made is called the Warrantee. 


(B) Kinds of Warranties. 


Arranties are either general, viz. by one and his Heirs to another and his General or 
Heirs ; or particular, and reſtrained to a certain Perſon. particular, 
And there are two Kinds of Warranties annexed to Freeholds and Inheritances. 
Fir, A Warrranty in Deed, or an expreſs Warranty, which is when a Fine or In Deed. 
Feoffment in Fee, or a Leaſe for Life is made by Deed, which has an expreſs Clauſe 
of Warranty contained in it, as when a Conuſor, Feoffor or Leſſor, covenants to 
arrant the Land to the Cgnuſee, Feoffee or Leſſee. 
Secondly, A Warranty in Law, or an implied Warranty, which is when it is not In Law. 
preſſed by the Party, but tacite made and implied by the Law. 
A Warranty in Deed is either lineal or collateral. 
A lineal Warranty is a Covenant real annexed to the Land by him which either Lineal. 
as Owner or might have inherited the Land, and from whom his Heir lineal or 
ollateral might by Poſſibility have claimed the Land as Heir from him that made the 
Warranty. 
A collateral Warranty is made by him that had no Right or Poſſibility of Right to Collateral. 
he Land, and is collateral to the Title of the Land. ; 
Alſo there is a Warranty which commences by Diſſeiſin or Wrong. By Diſſeifin 
Nate, That all theſe Things here are to be applied to Warranties of Lands and or Wrong. 


| my Freeholds and Inheritances, for there is a Warranty of Goods and Chattels 
In Contracts. 


(C) What Words and Clauſes in a Deed will make a Warranty. 


HE Words Dedi & Conceſſi, or Dedi only in a Feoffment make a Warranty, 
when an Eſtate in Fee or Inheritance paſſes by the Deed. 
But the Word Conce ſi only, or Demiſi & Conceſſi, do not make ſuch a Warranty. 
And by Force of the Statutes of Bigamis, Chap. 6. Dedi is made an expreſs War- 
ty during the Life of the Feoffor. Co. Lit. 383, 384. 4 Co. 81. 
Ide Word Warrantizo, or Warrant, is the only apt and effectual Word to make 
= _ Warranty, or a Warranty in Deed, and therefore this Word only is uſed 
Wn Fines, 
And the Words Defendo, or Acquitto, altho* they are commonly uſed in Deeds, 
5 4 themſelves without the other will not make a Warranty. Lit. F. 733. 5 Cv. 
= 7 . 
* If a Man by Deed warrants Land to J. S. and his Heirs, and the Warrantor does 
e ind his Heirs to the Warrantee ; or does not warrant to J. S. and his Heirs, but 
= / Ss. only; or warrants to J. S. and his Aſſigns, and not to F. S. and his Heirs; 
ons himſelf and his Heirs to warrant the Land, but does not ſay how long, nor 
. $2nſt whom ; theſe are good Warranties. Dy. 42. Co. Lit. 383. 
. _ bY 8 is uſually put before the Reſt of the Covenants, See ſeveral Forms 


Part, | | 
4 Z (D) What 
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of the Title nor the Warranty be interrupted, for if one binds him and his Heir 


| Eſtate of Freehold or Inheritance in eſſe, in Poſſeſſion, in Reverſion or Remi 


—) 


(D) What ſhall be ſaid a good Warranty in Deed, or not; and how it foal 


bar and bind. 


O _ good Warranty in Deed that muſt bar and bind, theſe Things as 
requiſite: 

Fir 41 hat the Perſon that warrants, be a Perſon able; for if an Inſant makes; 
Feoffment in Fee of Land, and thereby binds him and his Heirs to warrant the 
Land, in this Caſe altho' the Feoffment be only voidable, yet the Warranty is void 

Secondly, That the Warranty be made by Deed in Writing; for if a Man makes! 
Feoffment by Word, and by Word binds him and his Heirs to warrant the Land: 
this is not a good Warranty. | g 

So if a Man gives Lands to another by his laſt Will, and thereby binds him and 
his Heirs to warrant it; this Warranty, altho' the Will be in Writing, is void. (, 
Lit. 361, 386. Lit. 5. 103. 

Thirdly, That there be ſome Eſtate to which the Warranty is annexed that ny 
ſupport it; for if one covenants to warrant Land to another, and makes him ny 
Eſtate, or makes him an Eſtate that is not good, and covenants to warrant th 
Thing granted ; in theſe Caſes the Warranty is void. 10 Co. 96. Co. Lit. 384. 

Fourthly, That the Eſtate to which the Warranty is annexed, be ſuch an Eſtate xi 
able to ſupport it, and therefore that it be a Leaſe for Life at the leaſt ; for if on 
makes a Leaſe for Years of Land, and binds himſelf and his Heirs to warrant th 
Land; this is no good Warranty, neither will it have the Effect of a Warranty; ba 
this may amount to Covenant, on which an Action of Covenant may be brought, 
Co. Lit. 378. 26 H. 8. 9. 

Fifthly, That the Warranty deſcends upon him that is Heir of the whole Blood by 
the Common Law to him that made the Warranty, and not upon another; fir i 
Tenant in Tail in Borough Engliſh diſcontinues the Tail, and has Iſſue two Sons, ai 
the Uncle releaſes to the Diſcontinuee with Warranty, and dies; this is no good We 
ranty to bind the Son. : 

So if in this Caſe Tenant in Tail diſcontinues the Tail with Warranty, Ec. having 
two Sons, and dies ſeiſed of other Lands in the ſame Borough in Fee- ſimple, to the 
Value of the Land in Tail; the Younger Son is not barred by this Warranty. G. 
Lit. 12. Lit. QF. 735. | 

So if one gives his Land to the Eldeſt Son, and the Heirs Male of his Body, the 
Remainder to the ſecond Son, c. and the Eldeſt Son aliens with Warranty, having 
Iſſue 9 Daughter, and dies; this is not a good Warranty to bar the ſecond Sa. 
Lit. F. 161. 

So if Tenant in Tail has Iſſue two Daughters by divers Venters, and dies, and tht) 
enter, and a Stranger diſſeiſes them, and one of them releaſes all her Right, al 
binds her and her Heirs to warrant it; in this Caſe the Warranty is not good to le 
the Siſter: But if they had been by one Venter, contra. Lit. 6. 737. 

So if two Brothers be by Demi-Venters, and the Eldeſt releaſes with Warranty ! 
the Diſſeiſor of the Uncle, and dies without Iſſue, and the Younger dies; this i f. 
good Warranty to bar the Younger Brother, for a Warranty muſt evermore deſc 
"ir" oy is Heir at the Common Law to him that made it. Co. Lit. (35! 
Lit. F. 718. | 

Sixthly, That he that is Heir do continue to be ſo, and that neither the Deſcet 


Warranty, and after is attainted of Treaſon or Felony, and dies; this Warranty doe 
not bind his Heir. 5 | 

So if Tenant in Tail be diffeiſed, and after releaſes to the Diſſeiſor with Warrant) 
and after the Tenant in Tail is attainted of Felony, and has Iſſue, and dies; ® 
Warranty will not bind the Ifſue. Lit. 5. 745, 746. 

Seventhly, That the Eſtate of Freehold that is to be barred be put to a Right i 
fore or at the Time of the Warranty made, and that he to whom the Wart 
does deſcend have then but a Right to the Land; for a Warranty will not ber,? 


that is not diſplaced and put to a Right before or at the Time of the Warrant) u 


tho? after at the Time of the Deſcent of the Warranty, the Eſtate of Freehold o i 


heritance be diſplaced and deveſted. * 
4 | 
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And therefore if there be Father aud Son, and the Son has a Rent- ſervice, Suit to 

Mill, Rent-charge, Rent-ſeck, Common of Paſture, or other Profit Apprender out 
f Land of the Father, and the Father makes a Feoffment in Fee with Warranty, and 
dies; this ſhall not bar the Son of the Rent, Common, E2c. 

And altho' the Son after the Feoffment with Warranty, and before the Death of 
the Father had been diſſeiſed, and ſo being out of Poſſeſſion, the Warranty has de- 
(ended upon him, yet this Warranty ſhould not bind him. 

80 if my Collateral Anceſtor releaſes to my Tenant for Life with Warranty, and 
dies, and this Warranty deſcends upon me; this ſhall not bind my Reverſion or 

inder. 
| 2 in the Caſe before the Son be diſſeiſed of the Rent, Oc. and affirms himſelf 
to be diſſeiſed by the bringing of an Aſſiſe, (for otherwiſe he ſhall not be ſaid to be 
out of Poſſeſſion of a Rent, or the like) and after the Father releaſes with Warranty, 
and dies; in this Caſe the Collateral Warranty ſhall bar and bind the Son of his 

c. | 

| _ in the laſt Caſe my Tenant for Life be diſſeiſed, and my Anceſtor releaſes 
W +» the Diſſeiſor with Warranty, and dies; this is a good Warranty to bind and bar 
. me. 10 Co. 96, 97. Co. Lit. 388, a ; ; 
= Fightbly, That the Warranty does take Effect in the Life-time of the Anceſtor, 
dad that he be bound by it; for the Heir ſhall never be bound by an expreſs War- 
WT ranty, but where the Anceſtor was bound by the ſame Warranty, and therefore a 
Warranty made by Will is void. Lit. $. 734. 
& Nintbly, That the Heir claim in the ſame Right that the Anceſtor does; for if one 
de a Succeſſor only in Caſe of Corporation, he ſhall not be bound by the Warranty 
of a natural Anceſtor. Co. Lit. 370. 
= 97nthly, That the Heir that is to be barred by the Warranty be of full Age at the 
Time of the fall of the Warranty; for if my Anceſtor makes a Feoffment, or a Re- 
W leaſe with Warranty, and at this Time I am within Age, and after he dies, and the 
& Warranty deſcends upon me within Age; this Warranty ſhall not bind me: But if I 


become of Age after the Warranty of my Anceſtor, and before his Death; in this 
Cite the Warranty may bar me. 


And in the firſt Caſe it will bar me alſo whilſt it is in Force; but I may by my 
WEntry avoid it. 


And the ſame Law is of a Woman Coverrt. 

And yer if the Entry of an Infant or Woman Covert be not lawful when the War- 
anty deſcends; the Warranty ſhall bind them as well as any other, for ſuch a War- 
ranty cannot be avoided but by Entry and avoiding the Eſtate. | 

= And where the Husband is within Age at the Time of the Deſcent of a Warranty 
E his Wife, and the Entry of the Wife is taken away, there the Warranty ſhall 
bind the Wife. Lit. $. 726. 1 Co. 67, 140. Co. Lit. 380. 

= It Lands be given to A for Life, and after to the next Heir Male of A. and the 


* 
= 
- 


% 
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vent of the Land with Warranty to J. S. this is a good Warranty, and a Bar to the 
Iſſue, for a Man may be barred of his Right by a Warranty which he could never 
gavoid ; as where Leſſee for Life is diſſeiſed, and a Collateral Anceſtor of the Leſſor 
os releaſe to the Diſſeiſor with Warranty, and dies, and this does deſcend upon 
the Leſſor ; by this he is barred. 1 Co. 66. 44 Ed. 3. 30. 44 A pl. 35. 
| A Warranty made for Life or in Tail is good, and ſhall bind for fo long Time; as 
Wt Tenant in Tail of Land lets it for Life, the Remainder to another in Fee, and a 
dllateral Anceſtor confirms the Eſtate of the Tenant for Life, and dies, and the 
enant in Tail has Iſſue; this is a Bar of the Iſſue during the Life of the Tenant for 
Diez; and in this Caſe upon a Voucher the Recovery in Value ſhall be put for Life 
ly. Lit. $. 738. Co. Lit. 38. | | 
if one makes a Gift in Tail, and grants to warrant the Land given according to 
tic Gift; this Warranty is good no longer than the Eſtate laſts. | | 
L nd no Warranty that a Donor can make in this Caſe can bar him of the Land, 
the Donee dies without Iſſue, and the Eſtate determines. 10 Co. 96. 
{ And where a Warranty bars, it is Entry, and extends to all the Land, and to all 
erſons upon whom it deſcends, and is a Bar of all the Right that every one of them 
mn 10 the Land, ſo that if they have all Right jointly or ſeverally, or one only has 
e Right, and the Reſt none, he that has the Right is barred. 


And 


Heirs Male of the Body of that Heir Male, and A. having Iſſue B. makes a Feoff- 


— 
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ranty is a Bar to the Ifſue, and not void by the Statute of 11 H. 7.—Co. Lit. 30% 


And therefore, if Lands be given to A. and the Heirs of his Body, and for ww 
of ſuch Iſſue to E. his Siſter and the Heirs of her Body, and A. makes a Feoffmem 
with Warranty, and dies without Iſſue, having two Siſters E. and S. this is a Bar 90 
E. for the Whole, altho' the Warranty deſcends on her and another. 8 Co. 52, 0 
Lit. 373. : 

If there be Tenant for Life, the Remainder to his Son and Heir apparent in Ti 
and the Father makes a Feoffment in Fee with Warranty, and dies; in this Cate 
this is a good Warranty, and will not bar the Son, altho' it be made on Purpose 
to bar him. | 

But if by Agreement and Covin between him and A. and B. he makes a Leaſe t 
A. who makes a Feoffment in Fee to B. to whom the Father releaſes with hu. 
ranty, thinking by a Collateral Warranty to bar his Son; this is no Bar, for this 
Warranty began by Diſſeiſin: And if in the firſt Caſe the Son enters in the Life. tine 
of the Father upon the Land, he avoids the Warranty. 5 Cv. 19. 

If the Father be Tenant for Life, the Remainder to the next Heir Male of th 
Father, and to the Heirs Male of the Body of ſuch next Heir Male, and the Father 
makes a Feoffment to F. S with Warranty, and dies; it ſeems this is a good Wa. 
ranty to bar the Heir; and in this Caſe the Heir cannot enter in the Life-time of hi 
Father, for he cannot be Heir Male to his Father until his Father's Death. 1 Cz. 66 

If Tenant for Life makes a Feoffment with Warranty, or be diſſeiſed, and a fe. 
leaſe with Warranty, and he in Reverſion being Heir to the Tenant, and does n: 
enter in his Life-time, but ſuffers the Leſſee for Life to die, and thereby the Nu. 
ranty to fall and deſcend upon him; in this Caſe the Warranty generally is a br 
without any Aſſets. 

But if he that dues ſo alien, Sc. be Tenant by the Curteſy, this is no Bar to tht 
Heir without Aſſets in Fee- ſimple from the Tenant by the Curteſy, and then it is: 
Bar for ſo much. 

And if the Heir for want of ſuch Aſſets at the Time does recover the Land frn 
his Mother, and after Aſſets does deſcend from the Father; in this Caſe the Tenant 
ſhall recover the ſame Land of the Mother again. 

And if ſhe who ſo aliens, E9c. to be Tenant for Life of Inheritance or Purchaſed 
her deceaſed Husband, or given unto her by any of the Anceſtors of her Husband, 
or by any other Perſon ſeiſed to the Uſe of her Husband, or of any of his An» 
ceſtors; in this Caſe her Alienation, Releaſe or Confirmation with W arranty, ſhall 
not bind the Heir whether he has Aſſets or not. 

But if a Man conveys Lands to the Uſe of himſelf, B. his Wife, and the Heirs af 
his Body, and they have Ifſue C. and the Father dies, and C. difſeiſes his Mother, 0 
gets a Feoffment from a Diſſeiſor, and then ſuffers a Recovery with a ſingle Voucte) 
and after the Wife releaſes to the Reeoverer with Warranty; in this Caſe the Wa: 


366, 367, 1 Cs. 67. Stat. Glonc, c. 1. f. 6. Lit. Q. 724, 725. Stat. 11 H. J. 6 
3 Co. 58. | 
If the Husband that is ſeiſed of Lands in the Right of his Wife levies a Fine, d 
makes a Feoffment in Fee with Warranty, and the Wife dies, and then the Husde 
dies; this Warranty ſhall not bind the Heir of the Wife without Aſſets of alte 
Land in Fee-ſimple from the Father, altho* he be not Tenant by the Curteſy, but! 
is before her Death that he makes the Eſtate and the Warranty. , 
But a Fine levied by the Husband and Wife, in this Caſe is a good Bar to 
Heir. Co. Lit. 366, 381. Stat. Glouc. c. 6, Lit. F. 332. " 
If Tenant in Tail that is in of another Eſtate, i. e. either by Diſſeiſin, or by the 
Feoffment of a Diſſeiſor, ſuffers a Common Recovery, and a Collateral Anceſto! 
the Tenant in Tail releaſes with Warranty to the Recoverer, and after i K 
coverer makes a Feoffment to Uſes executed by the Statute of 2) H. 8. and we y 
Collateral Anceſtor dies; in this Caſe altho* the Eſtate of the Land be transferted 
the Poſt before the Deſcent of the Warranty, yet it ſhall bind. it 
So if he to whom the Warranty is made ſuffers a Common Recovery, and after 
Anceſtor dies. | * 
But if Tenant in Dower enfeoffs a Villain with Warranty, and the Lord 0. 
Villain enters into the Land before the Deſcent of the Warranty, and after 
Woman dies; this Warranty ſhall not bind the Right of the Heir. 1 
So if a Collateral Warranty be made to a Baſtard and his Heirs, and my ; 
Anceſtor, the Baſtard dies without Iſſue, and the Lord by Eſcheat enters; 4 . 
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the Anceſtor dies; this Warranty does not bind. 3 Co. 62. 22 A pl. 73. 29 . 


ö 4 a Collateral Warranty may deſcend upon an Ifſue in Tail before the Right de- 
Lend, and yet be good, with this Difference, that the Right be in eſe in ſome of the 
W anceſtors of the Heir at the Time of the Deſcent of the Warranty ; as, 

ek a Tenant in Tail diſcontinues the Tail in Fee, and the Diſcontinuee is diſſeiſed, 
Wd the Brother of the Tenant in Tail releaſes all his Rights Sc. to the Diſſeiſor 
ich Warranty, and dies without Iſſue, and the Tenant in Tail has Iſſue, and dies; 
In this Caſe the Iſſue is barred : But it is otherwiſe where the Right is not ix eſſe in 
the Heir, or any of his Anceſtors at the Time of the Fall of the Warranty, as if 
here be Lord and Tenant, and the Tenant makes a Feoffment in Fee with War- 
Wranty, and after the Feoffee purchaſes the Seignory, and after the Tenant ceaſes; in 
Ibis Caſe the Lord ſhall have a Ceſſavit, for a Warranty never bars any Right that 
commences after the Warranty. Co. Lit. 388. 


o 
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) Mat ſhall be a good Warranty in Law, and how it ſhall bar and bind. 


Warranty in Law may be good in its Creation, altho' it be made without 
Deed; for if a Man by his laſt Will and Teſtament deviſes Lands to another 

Man for Life, or in Tail, rendring Rent; to this Eſtate there is a Warranty in Law 

annexed. Co. Lit. 38 386. 

= The Words Dedi & Conceſi, or Dedi only in a Feoffment, make a good Warranty 

in Law. 

© But the Word Cnceſi only in Fine or Feoffment, does not make a Warranty 
in Law. 

And altho' there be an expreſs Warranty in the Deed, yet this does not take away 

1 he implied Warranty of the Law. | | 

And this Warranty in Law by Dedi & Conceſſi, or by Dedi only, is a general 

Warranty during the Life of the Feoffor. Co. Lit. 384. F. N B. 134. 4 Co. 80. 

Every Partition and Exchange implies in it, and has annexed to it a ſpecial War- 

Panty in Law. Co. Lit. 102, 384. 

& Every Tenure by Homage Anceſtrel, where a Tenant and his Anceſtors have held 

Land of a Lord and his Anceſtors Time out of Mind, by Homage, has a Warranty 

Law annexed to it, by which the Lord is bound to warrant to the Tenant and his 

eirs. 4 Co. 80. 

If one makes a Gift in Tail, or Leaſe for Life of Land by Deed or without Deed, 

Feſerving a Rent, or of a Rent-ſervice by Deed; in theſe Caſes there is annexed an 

implied Warranty againſt the Donor or Leſſor, his Heirs and Aſſigns. Co. Lit. 334. 

& \\hen Dower is aſſigned to a Woman, there is a Warranty in Law included, 

= hich is that the Tenant in Dower being impleaded, ſhall vouch and recover in Value 

third Part of the two Parts whereof ſhe is dowable. Co. Lit. 384. 

And this Warranty in Law is of the Nature of a lineal Warranty, and ſhall bind 

a lineal Warranty only, for it never bars any collateral Title. 

Und hence it is, that this Warranty and Aſſets in ſome Caſes is a good Bar; as if 

Tenant in Tail exchanges for other Lands which are deſcended to the Iſſue, and 
Wee has accepted of them, or if not, that other Lands are deſcended to him. 

hut if Tenant in Tail of Lands makes a Gift in Tail, or Leaſe for Life, rendring 

Rent, and dies; this is no Bar. 

And yer if other Aſſets in Fee-ſimple deſcend, this Warranty in Law and Aſſets is 

800d Bar. Co. Lit. 384. 


4 


) What ſhall be ſaid a lineal Warranty, and how ſuch Warranty will bar, 


1 P the Caſe be ſo that if no ſuch Warranty had been made by the Father or other 
.\nceſtor, the Right of the Lands or Tenements ſo warranted had or might have 
Kicended or come from the ſame Anceſtor, and that from and by him that made 
N ane Warranty, ſuch a Warranty is a lineal Warranty. Lit. $. 703, 711. | 
fry * Man be ſeiſed in Fee of Land, and makes a Feoffment of it to another, and 
him and his Heirs to warrant the Land, and has Iſſue, and dies, and the War- 
ty deſcends Aon the Iſſue; this is a lineal Warranty, for if none ſuch had been, 
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e 
the Right of the Land had deſcended to him as Heir to his Father, and he m. 
have made his Deſcent by him. 

And if there be a Grandfather, Father and Son, and the Grandfather be Cifſeife 
and the Father releaſes ,to the Diſſeiſor being in Poſſeſſion with Warranty, &; 10 
dies, and after the Grandfather dies; this is a lineal Warranty to the Son, and a, 
in this Caſe the Warranty deſcends before the Right, yet it is a good Bar. Cy, If. 

And if there be two Brothers, and the Father is diſſeiſed, and the Eldeſt Bray 
releaſes with Warranty, and dies without Iſſue, and after the Father dies, and t- 
Warranty deſcends to the Younger Son; this is a lineal Warranty to him. Liz. G. 7 

And if Lands be given to A. for Life, the Remainder to the right Heirs, and g 
makes a Peoffment with Warranty, and dies; this is but a lineal Warranty: And! 
there be two Parceners, and the Eldeſt enters into all the Land to her own jj, 
and then makes a Feoffment with Warranty, and dies without Iſſue; this as to bs 
own Part is a lineal Warranty, but as to her Siſter's Part it is a collateral Warray 
x Co. 66, 67. 

And in every Caſe where one demands an Eſtate-tail, if any Anceſtor of the If, | 
in Tail, whether he had Poſſeſſion of the Land or not, has made a Warranty, o& ; 
if the Iſſue, that was to bring a Writ of Formedon, may or might have by Poſſibil | 
by ſome Matter that might have been done, conveyed to himſelf a Title by Fi 
of the Gift by him that made the Warranty ; this is a lineal Warranty. 


As if a Man be ſeiſed of Land of an Eſtate-tail to him and the Heirs of hi; Body . 
begotten, and makes a Feoffment of it, and binds him and his Heirs to warrar i, 1 
and has Iſſue, and dies; this Warranty deſcending upon the Iſſue is a lineal . Fer 
ranty. 8 Co. 12. Terms de la Ley, Tit. Warranty. l 

And if Lands be given to one/and the Heirs Male of his Body, and for und bole 
ſuch Iſſue to the Heirs Female of his Body, and the Donee makes a Feoffment gi X 
Warranty, and has Iſſue a Son and a Daughter, and dies; this Warranty is linz! '» MT 1; 
the Son, and if the Son dies without Iſſue Male, it is a lineal Warranty from the be 
Father to the Daughter. | a 

But if the Brother in his Life-time releaſes to the Diſcontinuee, E?c. with Nr. A 
ranty, Sc. and after dies without Iſſue; this is a collateral Warranty to the Daughtz ) t 
Lit. F. 719. | : 

If Lands be given to the Husband and Wife and the Heirs of their two Bodies a. 7 
zendred, and they have Iſſue, and the Husband diſcontinues, and dies, and akz tit . 
Wife releaſes with Warranty, and dies; this is a lineal Warranty. Lit. $. 714 nd 
And if Lands be given to a Man and a Woman unmarried, and the Heirs of tht! d | 
two Bodies, and they intermarry, and are diſſeiſed, and the Husband releaſes! 2 

arranty, and dies, and after the Wife dies; this is a lineal Warranty to the l ſuc 
for all the Land. Co. Lit. 35. Lies 

And if Tenant in Tail has Iſſue three Sons, and diſcontinues, and the Me ter 
Brother releaſes with Warranty, and dies without Iſſue, and after the Fathe dt Sc 
and after the Eldeſt Brother dies without Iſſue, ſo that the Warranty deſcend! lea 
the Younger Brother; this is a lineal Warranty to him. Liz. f. 718. | War 
And if a Father gives Land to his Eldeſt Son and the Heirs Male of his Body, © 3.4. 
the Remainder to the ſecond Son, Ec. if the Eldeſt Son aliens in Fee with l If 
rarity, Sc. and has Iſſue Female, and dies without Iſſue Male; this is a lineal V# Wide 
ranty to the ſecond. Vid. | 

And in all theſe Caſes of a lineal Warranty, if the Right of the Eſtate to be 0% Be 1f 
be the Right of an Eſtate in Fee-ſimple, it is a Bar without any Aſſets. Pod) 


For the Rule is, that as to him that demands a Fee-ſimple by any of his * main 


ceſtors, he ſhall be barred and bound by a lineal Warranty that deſfcends upon 1% FT ail 
. unleſs he be reſtrained by ſome Statute. | Von. 
But it does not bind the Right of an Eſtate in Fee and Tail without Aſſets RR 1 
For in that Caſe the Rule is, that as to him that demandeth Fee-tail by Hor 
Formedon in the Deſcender, he ſhall not be barred by a lineal Warranty, unle > WW ; 
Aſſets by Deſcent in Fee-ſimple of other Land from the Anceſtor that made the wt 


ranty; and then it is a bar for ſo much only as deſcends to him, and no 07% © 

QC. 711, 712. Dog. & Stud. 152. "7 Co. 153. 8 Co. 52. res 

And yet if the Iſſue in Tail aliens the Aſſets deſcended, and dies; the Iſſue o 

Iſſue is not barred by this, Warranty and Aſſets. Co. Lit. 393. ſn 
But if the Iſſue to whom the Warranty deſcends brings his Writ of Formett,. 

is barred by Judgment by reaſon of the Warranty and Aſſets; in this Cs a.100 

aliens the Aſſeis afterwards, yet the Eſtate-tail is barred for ever. Lid. 0 7 

1 | 
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4 ) What ſhall be ſaid a collateral Warranty, and how ſuch a Warranty 
| ſhall bar. | 


Er Tenant for Life aliens in Fee with Warranty, or be diſſeiſed and releaſes to the 
Diſſeiſor with Warranty, and dies, and the Warranty deſcends on him in Rever- 

n or Remainder; this is a collateral Warranty. | 

so if the Leſſee for Life be diſſeiſed, and a collateral Anceſtor of him in Rever- 
on releaſes with Warranty, and dies, and the Warranty deſcends on him in Rever- 
on; this is a collateral Warranty, for that is collateral which is collateral to the 
ie of the Land. 2 Co. 67. 21 H. J. 10. Lit. F. 125. 

And if a Man ſeiſed of Lands in Fee has Iſſue two Sons, and the Father dies, and 
e Younger Son enters, and aliens the Land with Warranty, and dies without Ifſue ; 
Dis is no collateral Warranty that is deſcended on the Elder Brother. Lit. F. 107. 
Ded. & Stud. 152. 
And if a Son be diſſeiſed of his own Land, and brings an Aſſiſe, and after the 
ather releaſes to the Diſſeiſor with Warranty, and dies; this Warranty that deſcends 
> the Son is a collateral Warranty. 21 H. J. 10. | 
And if a Father diſſeiſes his Son of the Land he has of his own Purchaſe, without 
y Intent to alien afterwards and to bar his Son, and after he makes a Feoffment 
ith Warranty, and dies before the Entry of his Son, ſo that the Warranty de- 
ends; this is a collateral Warranty. Lit. §. 107. | 
© If there be Father and two Sons, and the Father is diſſeiſed, and the Younger Son 
Seleaſes Warranty to the Diſſeiſor, and dies without Iſſue, and then the Father dies; 
this Caſe the Warranty now deſcended is a collateral Warranty. 
If a Leaſe be made for Life to the Father, the Remainder to his next Heir, and 
je Father is diſſeiſed, and releaſes with Warranty, and dies; this is a collateral 
Warranty to the Heir. 
And if the Husband diſcontinues the Right of his Wife, and an Anceſtor collateral 
d the Wife to whom ſhe is Heir releaſes with Warranty, and dies, and after the 
Lusband dies; this is a collateral Warranty, and a Bar to her. Co. Lit. 388. 

And in every Caſe where a Man demands an Eſtate-tail by a Writ of Formedon, if 
u Anceſtor of the Iſſue in Tail, which has or has not Poſſeſſion, makes a Warranty, 
nd the Iſſue that is Demandant cannot by any Poſſibility that may be done convey 
d him a Title by Force of the Gift, from and by him that made the Warranty ; this 
e collateral Warranty; as if Tenant in Tail diſcontinues the Tail, and dies, having 

ue, and the Uncle of the Ifſue releaſes with Warranty to the Diſcontinuee, and 

Dies without Iſſue, ſo that the Warranty deſcends on the Iſſue in Tail; this is a col- 
ateral Warranty. 

bos if ſuch a Diſcontinuee makes a Feoffment in Fee, or be diſſeiſed, and the Uncle 

Welcaſes with Warranty to the Diſſeiſor or Feoffee, and dies without Iſſue, and the 


Marranty deſcends on the Iſſue; this is a collateral Warranty. Lit. $. 90g. Plot. 
34 10 Co. 96. Kelw. 78. 


ddle Brother releaſes to the Diſcontinuee with W arranty, and after the Tenant in 
Tal dies; this is a collateral Warranty to the Elder Brother. Lit. $. 708. 
7 If one has Iſſue three Sons, and gives Land to the Eldeſt and the Heirs of his 
PEady, and for want of ſuch Iſſue to the Middle and the Heirs of his Body, the Re- 
Painder to the Third and the Heirs of his Body, and the Eldeſt diſcontinues the 
. un in Fee with Warranty, and dies without Iſſue; this is collateral to the Middle 
* In the ſame Manner it is in Caſe where the Middle Son has the ſame Land by 
orce of the ſame Remainder, becauſe his Elder Brother made no Diſcontinuance, 
. died without Iſſue of his Body, and after the Middle Brother makes a Diſcon- 
1 mn with Warranty, Sc. and dies without Iſſue; this is a collateral Warranty to 
Wc Youngeſt Son. 
2 we in this Caſe if any of the Sons be diſſeiſed, and the Father that made the 
1 - t Sc. releaſes to the Diſſeiſor all his Right with Warranty ; this is a, collateral 
fr.” to that Son upon whom the Warranty does deſcend. Lit. $. 116. 
Ei ands be given to 4. and the Heirs of his Body, and for want of ſuch Iſſue to 
us Siſter and the Heirs of her Body, and 4. makes a Feoffment with Warranty, 


and 


It a Tenant in Tail has three Sons, and diſcontinues the Tail in Fee, and the 
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and dies without Iſſue, having two Siſters E. and &. this is a collateral Warranty ty 
E. 8 Cs. 52. Lit. F. 713. 

If Lands be given to a Man and the Heirs of his Body begotten, who takes a Wi 
and has Iſſue a Son by her, and the Husband diſcontinues the Tail in Fee, and den 
and after the Wife releaſes to the Diſcontinuee with Warranty, and dies, and th: 
Warranty deſcends to the Son; this is collateral to him. 

If Tenant in Tail diſcontinues the Tail in Fee, and the Diſcontinuee is diſſeiſe 
and the Brother of the Tenant in Tail releaſes to the Diſſeiſor with Warranty in Fee 
and dies without Iſſue, and the Tenant in Tail has Iſſue, and dies; this is collateri 
as to the Iſſue. 

If Tenant in Tail has Iſſue two Daughters, and dies, and the Elder enters into al 
to her own Uſe, and therefore makes a Feoffment in Fee with Warranty, and 6 
without Iſſue; this Warranty as to the other Siſter's Part is collateral, but not a f 
her own. Lit. F. Jol. 

If the Husband and Wife, Tenant in ſpecial Tail, bave Iſſue a Daughter, and the 
Wife dies, and the Husband by a ſecond Wife has Iſſue another Daughter; and 4. 
continues in Fee, and dies, and a collateral Anceſtor of the 1 ts releaſes to the 
Diſcontinuee with Warranty, and dies, and the Warranty deſcends upon both the 
Daughters; this is a collateral Warranty to them. 

If Lands be given to one and the Heirs Male of his Body, and for want of ſuch 
Iſſue to the Heirs Female of his Body, and the Father dies, and the Brother releaſes 
with Warranty, and dies without Iſſue; this is collateral to the Daughter, C. 
Lit. 373. 

If Tenant in Tail makes a Leaſe for Life, the Remainder to another in Fee, and 
a collateral Anceſtor confirms the Eſtate of 'Tenant for Life with Warranty, and die, 


and after the Tenant in Tail dies having Iſſue; this is a good binding collaterd D 
Warranty during the Eſtate for Life. Lit. F. 738. | {c 
And in all theſe and ſuch like Caſes of a collateral Warranty, whether the Right by 
be the Right of an Eſtate-tail, or the Right of an Eſtate in Fee-ſimple that is to be 
barred, it is a Bar without any Aſſets; for in this Caſe the Rule is, that a collaterd — 
Warranty is a Bar to him that demands Fee-ſimple, and alſo to him that demands di 
Fee-tail, without any other Deſcent of Lands in Fee-ſimple, ſo that the Heir on th 
whom the ſame Warranty is deſcended can never have the Land ſo warranted hilt 00 


the Warranty continues in Force, but is bound except it be in ſome ſpecial 
Caſes reſtrained by Act of Parliament; as where the Husband alone during tis 
Wife's Life, or after her Death, being Tenant by the Curteſy, makes a Feoffment by 
Fine or Deed of his Wife's Land which ſhe has by Deſcent or Purchaſe, with Mu- 
ranty ; this will not bar her Heir without Aſſets of other Lands in Fee-ſimple & 


ſcended from the ſame Anceſtor that made the Warranty. | : 

Or where a Wife after her Husband's Death ſhall alone, or with her ſucceedn ah; 
Husband, alien, releaſe, confirm or diſcontinue with Warranty, the Land ſhe hol "aa 
eth in Dower, or in Tail, of the Gift of her former Husband, or any of his At- B. 
ceſtors ; this Warranty is voidable, and will not bind with Aſſets. Lit. g. 712, 73% they 
Co. Lit. 374, 365. Stat. Glouc. c. 3. Stat. 11 H. J. c. 20, 10 Co. 66. ſelves 

Thus the Common Law is as to collateral Warranties ; but by Stat. 4 & 5 4 their 


c. 16. $. 21. All Warranties which ſhall be made after the firſt Day of Trinity Tem 
1705. by any Tenant for Life, of any Lands, Tenements or Hereditaments, the 
ſame deſcending or coming to any Perſon in Reverſion or Remainder, hall be void 
and of no Effect; and likewiſe all collateral Warranties which ſhall be made after tre 
ſaid Trinity Term, of any Lands, Tenements or Hercditaments, by any Anceltct 
who has no Eſtate of Inheritance in Poſſeſſion in the ſame, ſhall be void ag 


his Heir. 


(H) Nhat ſhall be ſaid a Warranty that beg? ns by Diſſeiſin, Abatemei if 
Intruſion, and what is the Effet thereof. 


F the Son purchaſes Land, Ec. and after lets it to his Father, or any othe 
ceſtor, for Years, or at Will, and he by his Deed enfeoffs a Stranger, at” *,. 
with Warranty, and after dies, whereby the Warranty defcends upon the Hen: © 
Warranty commences by Diſſeiſin. 


T Au- 


— TY ä — 
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80 if Tenant by Elegit, Statute. Merchant, Guardian in Chivalry, or Socage, or 


becauſe of Nurture, makes a Feoffment with Warranty, and this Warranty deſcends 
on his Heir; it does not commence by Diſſeiſin. 

80 if one who has no Right at all enters into my Land, and makes a Feoffment to 
another with Warranty. 

$ if one Coparcener enters into the whole Land, and makes a Feoffment in Fee 
with Warranty; this Warranty as to the one Mojety begins by Diſſeiſin. 

80 if Father and Son purchaſe Lands to them jointly, &c. and the Father aliens 
the Whole to another with Warranty, Oc. and after the Father dies this Warranty 
a; to the one Moiety begins by Diſſeiſin. 

But if the Purchaſe be to them two and the Heirs of the Son, it is otherwiſe ; for 
if the Son enters in the Life-time of the Father, the Warranty is avowed for all, but 
be does not enter, then as to the Father's Moiety it is a collateral Warranty. 

And if the Purchaſe be to the Father and Son and the Heirs of the Father, and 
the Father aliens with Warranty, Ec. in this Caſe the Warranty is good for the 
Whole. Lit. F. 699, Joo, ot, 902. Finch 82. Ch. Lit. 367. 

If the Father be Tenant for Life, the Remainder to his Son and Heir in Fee, and 
the Father by Covin and Conſent, on Purpoſe to bar the Heir by a collateral War- 
ranty, makes a Leaſe for Years, to the End that the Leſſee ſhould make a Feoffment 
in Fee, that the Father may releaſe to the Feoffee with Warranty; and all this is 
done accordingly, and the Father dies, and the Warranty deſcends to the Son ; in 
this Caſe the Warranty ſhall be ſaid to begin by Diſſciſin. 

But if the Father in this Caſe makes a Feoffment in Fee with Warranty, and dies; 
this is a good Warranty to bind the Son altho' it be done on. Purpoſe to bar him. 

So if one Brother makes a Gift in Tail to another, and the Uncle diſſeiſes the 
Donee, and enfeoffs another with Warranty, the Uncle dies, and the Warranty de- 
ſcends on the Donor, and then the Donee dies without Ifſue ; this Warranty begins 
by Diſſeiſin. | | 

30 if the Father and Son and a third Perſon be Jointenants in Fee, and the Father 
makes a Feoffment in Fee of the Whole with Warranty, and dies, and then the Son 
dies; in this Caſe, as to the Part of the third Perſon, and to the Part of the Son, 
the Warranty ſhall be ſaid to begin by Diſſeiſin. 

But Releaſes at this Day by a Tenant for Life, to a Diſſeiſor or any other without 
Covin, altho' it be to the Intent to bar him in Reverſion, ſhall bar him; for Intent 
without Covin and Diſſeiſin ſhall not avoid a Warranty. 

Warranties which begin by Diſſeiſin have theſe Qualities : | 

Hi, For the moſt part the Diſſeiſin is done immediately to the Heir that is bound 
by the Warranty. | 

Secondly, The Warranty and Diſſeiſin are ſimul and ſemel. 

And yet if a Man diſſeiſe another with Intent to make a Feoffment with Warranty, 
altho' the Feoffment be made twenty Years after the Diſſeiſin, yet it ſhall be ſaid to 
be a Warranty that begins by Diſſeiſin. 

But in all theſe Caſes of Warranties that begin by Diſſeiſin, this is the Rule, that 
they are altogether void and without Force as to all others but to the Parties them- 
ſelves that make them, and therefore they do not bar or bind any others at all of 
their Right that have any. 

And the ſame Law is of a Warranty that begins by Abatement or Intruſion ; that 
„ when an Abatement or Intruſion is made on Purpoſe to make a Feoffment in Fee 

vith Warranty, | 

And ſo alſo it is where the Tenant dies without Heir, and an Anceſtor of the Lord 
enters before the Entry of the Lord, and makes a Feoffment in Fee with Warranty; 


8 this ſhall not bind the Lord, becauſe it begins by Wrong. 5 Co. 80. Co. 
i, 3 7 3 7. 1 


0 To what Things a Warranty may be annexed and extended, and to what 
not, and how. 


A Warranty in Deed may be annexed to Eſtates of Inheritance or Freehold, and 
de 


* not only of corporeal Things which paſs by Livery, as Houſes, Lands, or 


Ke, but alſo of incorporeal Things which lie in Grant, as Advowſons, Rents, 
Mons, Eſtovers, and the like, which iſſue out of Lands or Tenements, and that 
5 B | | nor 


_ — ea 
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not only to Inheritances in eſſe, but alſo to ſuch as are newly created, as 3 M 
(ſome ſay) may grant a Rent, Sc. de novo, out of the Land for Life, in Tail * 
Fee with Warranty. N 

So a Warranty in Law may extend to a Rent newly created, and therefore if f q 
a Rent be granted in Exchange for an Acre of Land ; this Exchange and Was 
thereunto annexed is good, * 

But a Warranty may not be annexed to an Eſtate or Leaſe for Years, altho' it be 
a Leaſe of one thouſand Vears, nor to any other Chattel; and therefore in all Action: 
in which Leſſee for Years may have, as Treſpaſs, Sc. a Warranty cannot be pleaded 
in Bar. Co. Lit. 366, 389. 

A Warranty may be made upon any Kind of Conveyance, as upon Fines, Feoffment 
Gifts, Ec. alſo a Warranty may be made by and upon Releaſes and — 
made to the Tenant of the Land, altho' he that makes the Releaſe or Confirmation 
has no Right to the Land, Ec. and yet ſome ſay, that by a Releaſe or Confirmation 
where there is no Eſtate created, or Tranſmutation of the Poſſeſſion, a Warr 
cannot be made to the Aſſignee. 7 

But if A. be ſeiſed of Land in Fee, and B. releaſes to him, or confirms his Eſtate 
in Fee with Warranty to him, his Heirs and Aſſigns; in this Caſe the Warranty i 

; and ſo it is in the Caſe laſt before, and both the Party himſelf and the Aſignee 


may vouch. Co. Lit. 372, 385. Lit. $. 738, 745, 706. 


K) The Fruit and Ffett of a Warranty in Deed, ard what Uſe may l 
made of it. 


1 
HE Fruit and Effect of a Warranty in Deed is, that it always concludes and he 1 
i bars the Warrantor himſelf of the Land ſo warranted for ever; ſo that al Def 
his preſent and future Rights that he has or may have therein are hereby extint, over 
And therefore if the Father be diſſeiſed, and the Son in his Life-time releaſe i! Def: 
his Right to the Land to the Diſſeiſor, and makes a Warranty of the Land in the Def; 
Deed, and then the Father dies, and the Right of the Land deſcends to the Son; in B 
this Caſe altho* the Releaſe does not bar the Son, yet the Warranty bars him, ſumy 
And for the moſt part alſo it concludes and bars the Heirs of him that made the Wher 
Warranty, to whom the ſame Warranty deſcends, to demand the ſame Land againſt Man 
the Warranty, for if it be a lineal Warranty, it is a Bar of an Eſtate in Fee-fimple Valy 
without any Aſſets, i. e. without any other Land deſcended to him in Fee-fmple Ai 
from the ſame Anceſtor that made the Warranty: And with Aſſets it is a Bar of an 


Eſtate in 'Tail. 
And if it be a collateral Warranty, it is with or without Aſſets a Bar of an Eſta 


in Fee-ſimple or Fee-tail, and all Poſſibility of Right thereunto ; and yet ſo as it does 
not paſs any Eſtate or Right, but only binds the Right ſo long as the Warranty 
in Force, for if the Warranty be avoided, the Right may be revived. Co. Li. 265, 
372, 365, 384. 4 Co. 121. 10 Co. 97. 

But neither the lineal or collateral Warranty can enlarge an Eſtate, and therefore 
if the Leſſor by Deed releaſes to his Leſſee for Life, and warrants the Land to him 
and his Heir; this does not make his Eſtate greater, neither will it bar Tits 
Entry or Action in Cafes of Mortmain, Conſent to a Raviſher, Mortgage or Dovt!; 
and therefore if an Anceſtor of the Lord has 'Title to enter upon an Alienation i 
Mortmain, and he releaſes and makes a Feoffment with Warranty; this Warrant 
will neither bar him nor his Heir. | | 
So if a collateral Anceſtor will make a Warranty which afterwards deſcends up% 
one that has Title of Entry upon a Condition broken; this will not bar his Entry, C- 
neither will it bar any Right that ſhall commence after the Warranty made. 

And the Warranty that commences by Diſſeiſin does not bind or bar any Eſtar 
with or without Aſſets. Co. Lit. 389, Oc. 

And in Caſes where the lineal or collateral Warranty is a Bar, there if the Pa 
be impleaded by him or his Heirs that made the Warranty, the Party impleacth 
who is Tenant of the Land, may plead and ſhew forth his Warranty againſt bid 
and demand Judgment whether he contrary to his own Warranty ſhall be ſuff 
4 L to demand the Thing warranted; and this in Pleading is called 4 

ebutter. 


I an 
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And if he be impleaded or ſued by another for the Land, then he to whom the Voucher, 
warranty is made, or his Heirs, may vouch, 7. e. call in the Warrantor or Heirs to %%. 
t the Land. 
I this is an Interpleader in the Nature of an Action brought by the Warrantor Interpleader. 
zoginſt the Warrantee, wherein he that vouches (who is called the Voucher) is De- voucher. 
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mandant, and he that is vouched (who is called the Vouchee) is made Tenant or vonchee. 
Defendant to the Action, and the Voucher is as it were out of the Suit. 


And this ſecond Tenant the Vouchee is called the Tenant by the Warranty. Tenant by 


Warranty. 
And hereupon a Writ iſſues to the Sheriff to ſummon the Vouchee to appear, Summons ad 
called a Summons ad Warrantizandum. 


And if the Vouchee appears, he muſt plead to the Voucher; and if he ſhews Cauſe „„ 
why he ſhould not warrant, that muſt be tried ; and this ſhewing of Cauſe is called a to the '+ cane 
Counterplea to the Voucher. er. 

But if he pleads in Avoidance of the Warranty, it is called a Counter 


plea to the C | 
Warranty: And if he cannot defend himſelf againſt the Warranty, the Stranger ſhall to the War. 


recover the Land demanded againſt the Voucher, and he ſhall recover as much other ranty. 
Land againſt the Vouchee of the Lands he has or had at the Time of the Voucher. 

And this Recovery of other Land is called a Recovery in Value. ib Yak. 

And if the Vouchee at the Time of the Voucher and Recovery has no Lands de- 
ſcended to him to anſwer the Warrantee, but has afterwards Lands happening to 
him by Deſcent from that Anceſtor, then he may have a Re-ſummons, and recover 
the Land that afterwards happens. 

But if the Sheriff returns upon the Summons, that the Vouchee is ſummoned, and 
he makes Default, then he ſhall have a Magnum Cape ad valentiam, when if he makes 
Default again, the Judgment ſhall be given againſt the Voucher, and he ſhall recover 
over the Value againſt the Vouchee, and if the Vouchee appears, and then makes 
Default, the Voucher ſhall have a Parvum Cape ad valentiam, and then if he makes 
Default, Judgment ſhall be given as before. 

Baut if the Sheriff upon the Summons returns that he has nothing whereby he may be Sequatur ſab 
ſummoned, then the Vouchee may have a Writ called Sequatur ſub ſuo periculo, Jus pericuio. 
whereupon ſhall iſſue an Alias and Pluries, and if the like Return be made, the De- 
mandant ſhall have Judgment againſt the firſt Tenant, but he cannot recover in 
Value againſt the Vouchee. 

And if the Vouchee had a Warranty from ſome other for the Land, he may Derrairnment 
learraign, i. e. maintain the Warranty over, and ſhall recover in Value over alſo % Garrart. 
Þpainſt his Voucher in the ſame Manner as before. Co. Lit. 101, 265. 10 Co. 98, 99. 
Dyer 42. 

Or the Warrantee to whom the Warranty is made, or his Heirs, may at any Time 
deſore they be impleaded for the Land, if they will bring a Marrantia Chartæ upon 
he Warranty in the Deed againſt the Warrantor or his Heirs, and hereby all the 
Land the Heir of the Warrantor has by Deſcent from the Anceſtor, who made the 
— at the Time of this Writ brought, ſhall be bound and charged with the 


Warrantitans 
dum. 


Recovery. 


Warrantia 
Charte. 


in arranty into whoſe Hands ſoever it goes afterwards; ſo if the Land warranted be 
of fter recovered from the Warrantee, he ſhall have ſo much Land over again of the 
et; ther Land of the Heir of the Warrantor, or of the Warrantor himſelf, if he be 
E n 

10 And altho* the Warrantee or his Heirs recovers in this Writ, yet upon Occaſion he 


ay afterwards vouch the Warrantor or his Heirs notwithſtanding. 

And herein obſerve it is good Policy if a Man ſuſpect any Thing to bring this 

tit of IFarrantia Chart e betimes, becauſe it binds all the Land of the Warrantor 

m the Time of the Writ brought, and not any of his other Lands he had before 

Time that are now aliened. FE. N. B. 134. Co. Lit. 102. 

8 0 Fine nor Warranty ſhall bar any Eſtate in Poſſeſſion, Reverſion or Remainder, 

dich is not deveſted and put to a Right; for he who has the Eſtate or Intereſt 
m, cannot be put to his Action, Entry or Claim; for he has that already which 

my, Action or Claim can give him. 9 Co. 106. a. 10 Cv. 95. b. 96. a. 1 Sid. 

15 2 Inft. 517. Cro. Fac. 60. 5 Co. 124. 1 Vent. 8 1. 

1 Where the Entry is gone, and only a Right of Action left, there a War- 
7 ſhall bind; but it ſhall not bind where there is a Right of Entry. 
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(L) Who may take Advantage of a Warranty, and how and againſt «) 
it may be taken. 


LL thoſe that are Parties to the Warranty, 7. e. ſuch as are named in the Deed 
regularly, ſhall take Advantage of the Warranty; as if one warrants Land 9 
another, his Heirs and Aſſigns; in this Caſe both the Heirs and the Aſſigns may tj, 
Advantage of it, and they both may vouch or rebut, or have a H/arrantia Charts, h 
as they come in Privity of Eſtate; for otherwiſe the Heir or Aſſigns cannot vo 
or have a Warrantia Chartæ, and yet he may rebut notwithſtanding in divers Caſe, 

But thoſe who are not named for the moſt part ſhall not take Advantage of the 
Warranty; and therefore if Land be warranted to J. S. and not to him and hj 
Heirs, or to him and his Aſſigns, or to him, his Heirs and Aſſigns; in theſe Cf 
neither the Heir nor the Aſſignee may vouch or have a Warrantia Charte ; and ju 
in ſome Caſes where it is ſo, the Aſſignee or Tenant of the Land may rebut. ( 
Lit. 366. 1017. 

The Warranty annexed to an Exchange or Partition by Dedi, and by Homage 
Anceſtrel, always goes in Privity, and therefore an Aſſignee in theſe Caſes can take 
no Advantage of it. 

And yet in the Caſes of Exchange and Dedi, an Aſſignee may rebut. But the 
Aſſignee of a Leſſee for Life may take Advantage of the Warranty in Law annex 
to his Eſtate. Co. Lit. 384. 

If one grants to warrant Land to another, his Heirs and Aſſigns; in this Caſe the 
Heirs or Aſſigns, Heir of the Aſſignee, or Aſſignee of the Heirs of the Feoffee, u 
Aſſignees of Aſſignees in infinitum, ſhall take Advantage of the Warranty; and there 
fore, if one enfeoffs J. S. to have and to hold to him, his Heirs and Aſſigns, and ya- 
rants the Land to him, his Heirs and Aſſigns, and A. enfeoffs B. and his Heirs, ad 
B. dies; in this Caſe the Heir of B. ſhall vouch as Aſſignee to A. 

And if one enfeoffs 4. and B. Habendum to them and their Heirs, and warrants 
the Land to them, their Heirs and Aſſigns, and A. dies, and B. ſurvives, and die 
V his Heir enfeoffs C. in this Caſe C. ſhall take Advantage of this Warranty s 
Aſſignee. 

if one enfeoffs A. with Warranty to him, his Heirs and Aſſigns, and A. enfeofs 3 
and B. reinfeoffs A. in this Caſe neither A. or his Aſſigns ſhall ever take any 4“ 
vantage of this Warranty. 

And yet if B. enfeoffs the Heir of A. he may take Advantage of the Wang. 
5 Co. 17. Co. Lit. 384, 385. 

If one makes a Feoffment by Deed with Warranty to the Feoffee, his Heirs ad 
Aſſigns, and the Feoffee makes a Feoffment over to another by Word without Detl; 
in this Caſe the ſecond Feoffee ſhall have all the Advantage of this Warranty, fora 
— by Word ſhall have the ſame Advantage that an Aſſignee by Deed lu 

ave. Ibid. | | 

If a Feoffment be made with Warranty to a Man and his Heirs and Aſſignees, and 
he makes a Gift in Tail, the Remainder in Fee, and the Donee makes a Foffmen 
in Fee; this Feoffee ſhall not vouch as Aſſignee, but he muſt vouch his Donor up" 
the Warranty in Law, and yet he may rebut. id. 

If Lands be given to two Brethren in Fee-ſimple, with Warranty to the Ec 
and his Heirs, and the Eldeſt dies without Iſſue; in this Caſe, altho' the — 
Brother be his Heir, yet he ſhall have no Advantage at all by the Warranty, be 
he comes in above the Warranty. Jvid. 

But generally all that claim under the Warranty ſhall take Advantage thereof 
way of Rebutter, altho' they can take no other Advantage by it. id. p 

If one makes a Feoffment to two, their Heirs and Aſſigns, and one of them m 
a Feoffment in Fee; this Feoffee in this Caſe ſhall not take Advantage as Alge 
Ibid. 

An Aſſignee of Part of the Land ſhall take Advantage of a Warranty; 46, F 

If a Man makes a Feoffment of two Acres with Warranty to him, his Heirs 
Aſſigns, and the Feoffee makes a Feoffment of one Acre of it to another; in © 
Caſe the ſecond Feoffee ſhall take Advantage of the Warranty as Aſſgdee 
Lit. 385. 

Ard 


+ 
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And therefore herein there is a Difference between the whole Eſtate in Part, and 
part of the Eſtate in the Whale or in any Part; for if a Man has a Warranty to 
Im, his Heirs and Aſſigns, and he makes a Leaſe for Life, or Gift in Tail; in 
eſe Caſes the Leſſee or Donee ſhall not take Advantage of the Warranty as Aſ- 
mee, but they may vouch the Leſſor or Donor upon the Warranty in Law. Co. 
it, 385. 

"Ba if a Leaſe for Life be made, the Remainder in Fee; ſuch a Leſſee may 
doch as Aſſignee upon the firſt Warranty. Co. Lit. 384. 

If the Father has a Feoffment made to him and his Heirs with Warranty, and he 

makes a Feoffment to his Son and Heir with Warranty; in this Caſe the Son may 
ike Advantage of the firſt Warranty after his Father's Death. Jhd. 
If a Man enfeoffs a Woman with Warranty, and they intermarry and are im- 
leaded, and upon the Default of the Husband the Wife is received ; in this Caſe ſhe 
nay vouch her Husband, £9 ſic e converſo. If a Woman enfeoffs a Man with War- 
nty, and they intermarry and are impleaded ; the Husband in this Caſe ſhall vouch 
imſelf and the Wife. Co. Lit. 390. 

He that comes into the Land merely by Act of Law in the Poft, as the Lord by 
cheat, or the like, ſhall never take Advantage of a Warranty; and therefore if 
Tenant in Dower enfeoffs a Villain with Warranty, and the Lord of the Villain 
ters; or a Feoffment be to a Baſtard with Warranty, and he dies without Iſſue, 
nd the Lord enters by Eſcheat; the Lord ſhall never take Advantage of theſe War- 
nties, 

But it is otherwiſe where a Man comes to the Land by Limitation of Uſe, or a 
mmon Recovery, which is by the Act of the Party; for if Tenant in Tail being 
of another Eſtate, i. e. by Diſſeiſin, or Feoffment of a Diſſeiſor, ſuffers a common 
kecovery, and a collateral Anceſtor of the Tenant in Tail releaſes with Warranty to 
he Recoveror, and after the Recoveror makes a Feoffment to Uſes, which are exe- 
ted by the Statute of 27 H. 8. and after the collateral Anceſtor dies; in this Caſe 
he Tertenants may take Advantage of the Warranty by way of Rebutter, altho' the 
ſtate be transferred in the Poſt. 
So if he to whom the Warranty is made ſuffers a common Recovery, and after 
de Anceſtor dies; the Recoverer may take Advantage of the Warranty by way of 
Nebotter, for any Man that has the Poſſeſſion of Land, altho* he has no Deed to 
gew how he came by the Poſſeſſion of it, or how he is Aſſignee, may rebut the De- 
Wandant, and ſo bar him, and defend his own Poſſeſſion. 
And therefore the Tenant by the Curteſy, Donee in Tail that is in another Eſtate, 
Wn Aſſignee by Force of a Warranty made to a Man and his Heirs, Feoffee of a 
Ponee in Tail may rebut and bar the Demandant by the Warranty. 26 H. 8. 3. 
e Af. pl. 37. 29 Af, 34 3 Co. 62, 63. | 
If one enfeoffs another of an Acre of Ground with Warranty, and has Iſſue two 
ns, and dies ſeiſed of another Acre of Land of the Nature of Borough Engliſh; in 
1 N — theWarranty deſcends upon the Eldeſt Son only, yet both the Sons 
ay be vouched. 


And ſo alſo it is of Heirs in Gavelkind, the Eldeſt ſhall be vouched as Heir to the 
aranty, and the Reſt in Reſpect to the Inheritance. 

And in like Manner of the Heir at the Common Law, the Heir of the Part of 
ie Mother ſhall be vouched, or the Heir at the Common Law may be vouched alone 
the Election of the Tenant. 


And in like Manner the Heir at Common Law ſhall be vouched with the Heir in 

rough Engliſh. 

And ſo alſo a Baſtard ſhall be vouched with a Mnlier. 

And if a Man dies ſeiſed of certain Lands in Fee, having Iſſue a Son and a 

wphter by one Venter, and a Son by another, and the Eldeſt Son enters, and dies, 

d the Land deſcends to the Siſter ; in this Caſe the Warranty deſcends on the 

en, and he may be vouched as Heir, and the Siſter alſo may be vouched as Heir to 

. Co. Lit. 396. 1 Ed. 3. 13. 5 H. J. 2. g 

two make a Feoffment with Warranty, and one of them dies, the Survivor 

not be charged alone with the Warranty, but the Heir of him that is dead 
be charged alſo. 

2 if two be bound to warrant Land, and both of them die, the Heirs of both 
em ought to be vouched, and ſhall be equally charged. 


7. And 
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1 
And if the Heir be vouched in the Award of three ſeveral Perſons, the one gf 


them only ſhall not be charged, but they ſhall be charged equally. 3 Co. 14. 0 Li 


386. 16 H. 7. 13. 48 Ed. 3. 5. : tot 
If a Woman an Heireſs of the Diſſeiſor enfeoffs me with Warranty, and after g 
is married to the Diſſeiſee; in this Caſe I may take Advantage of this War, 13 
againſt the Diſſeiſee, and rebut him upon it, if he ſues me for the Land. bel 
So if the Husband and Wife ſues me for the Land of his Wife, and I have a Wy. Ca 
ranty of a collateral Anceſtor of the Husband's deſcended to him; I may make U | 
of this to bar the Husband and Wife. Co. Lit. 365. lea 
one 
cor 
(M) When a Warranty ſhall be ſaid to be defeated, determined or genidi | 
and bow or not. | 4 N 
itn 
A Warranty lineal or collateral may be defeated, determined or avoided in all 
in Part; and this is ſometimes by Matter in Law, and ſometimes by Matter 3 = 
Deed. Co. Lit. 392, 393. | od. 
If the Eſtate to which the Warranty is annexed be gone, the Warranty annexed oy 
thereunto is gone alſo. 0 
And therefore if an Eſtate-tail to which a Warranty is annexed be ſpent, the h 
Warranty is determined. * 
And if a Man makes a Gift in Tail with Warranty, and after the Donee males 4 ff 
Feoffment, and dies without Iſſue, the Warranty is gone. F 
So if Tenant in Tail diſcontinues the Tail, and the Diſcontinuee be difſciſed, ct 1 
makes a Feoffment on Condition, and a collateral Anceſtor of the Iſſue releaſes to the T 
Diſſeiſor or Feoffee, on Condition, with Warranty, and after the Diſcontinuee es. 1 
ters upon the Diſſeiſor, or on the Feoffee, for the Condition broken; in theſz Cale ful 
the Warranty made by the collateral Anceſtor is gone. i 
So if a Seigniory be granted with Warranty, and the Tenancy eſcheat, ſo thit the 2 
Seigniory is extinct; hereby alſo the Warranty is defeated. If 
So if a collateral Anceſtor heretofore had releaſed with Warranty, and then bd Heir 
entred into Religion; this Warranty had bound, but if after he had been dearraignet, "ae 
the Warranty had been defeated. 10 Co. 96. 1 Co. 2, 3, 62. Lit. . 741. C: v 
Lit. 392. | 
If the Father makes a Feoffment to his Son and Heir apparent with Warranty. and - 
dies, ſo that the Warranty deſcends upon the Son; hereby the Warranty is gone. 
And yet if a Feoffment be made to a Man and his Heirs, and he diss, ka in; after 
Iſſue Daughters; in this Caſe the Warranty ſhall be divided, and is not determi el Uſe 
Co. Lit. 384 Bro. Garranty 27. In 
If Tenant in Tail makes a Feoffment to his Uncle, and after the Uncle makes 1 and 
Feoffment in Fee with Warranty, Sc. to another, and after the Feoffee of the the 
Uncle reinfeoffs again the Uncle, and after the Uncle enfeoffs a Stranger in Fee wit to ha 
out Warranty, and dies without Ifſue, and the Tenant in Tail dies; hereby the W. A 
ranty made to the firſt Feoffee is defeated. Wart 
So if the Uncle makes the Warranty to the Feoffee, his Heirs and Aſſigns, ar agdin 
takes back an Eſtate in Fee, and after enfeoffs another. cauſe 
But if one makes a Feoffment with Warranty to the Feoffee, his Heirs and Aſſy” An 
and the Feoffee reinfeoffs the Feoffor and his Wife, or the Feoffor and a Strangef; “ Sheril 
theſe Caſes the Warranty is not defeated, but continues ſtill. | | [a Cop 
So if two make a Feoffment with Warranty to one, his Heirs and Aſſigns, and“ Sicut 
Feoffee reinfeoffs one of the Feoffors ; in this Caſe the Warranty is not gone. Makes 
And if in the firſt Caſe the Feoffee makes an Eſtate to his Uncle in Tail ot!“ ſever 


Life ſaving the Reverſion, or a Releaſe for Life, the Remainder over, Gt. i" 5 
Caſe the Warranty is only ſuſpended. Lit. 5. 743, 744. Co. Lit. 399. = 

If one makes a Feoffment or Releaſe with Warranty, and after is arrainted © 
Treaſon or Felony ; hereby the Warranty is gone; and altho' he afterwards obrall 
his Pardon, Tae. the Warranty is not revived. Co. Lit. 391. _ 

If a Feoffment with Warranty be made to two or more, and they being Jom 
nants afterwards by Deed make Partition; by this the Warranty is determined. 

So if there be two Jointenants, and one of them diſſeiſes the other, and fe __ 
diſſeiſed recovers in an Affiſe, and has Judgment to hold in Severalty ; hereby! 
Warranty is determined. 6 O. 12. 9 
5 I 
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80 if A. and B. be Jointenants of Mhiteacre for Life, and A. by Fine grants to B. 
um Ls quicquid habet in tenementis; hereby the Warranty is gone. 

But if a Partition be made by Judgment upon a Writ by Force of the Statute of 
1 H. 8. this does not defeat the Warranty fallen to them, but it ſhall be divided 
betneen them, and they ſhall all of them take Advantage of it. Euſtace and Shole's 
Caſe, adjudged H. 22 Fac. B. R. 

If one enfeoffs three with Warranty to them and their Heirs, and one of them re- 
leaſes to one of the other two; hereby the Warranty is gone for that Part. But if 
dne of them releaſes to the other two; in this Caſe the Warranty is not gone but 
continues, and they may vouch upon it. Co. Lit. 385. 

If one enfeoffs two Men and their Heirs, and one of them makes a Feoffment in 
Fee ; hereby the Warranty is not determined, but the other may take Advantage of 
* notwithſtanding. Co. Lit. 385. 

If the Party that has the Warranty, or the Eſtate to which the Warranty is an- 
nexed, releaſes to him that is bound to warrant all Warranties, or all Covenants real, 
or all Demands; by either of theſe Releaſes the Warranty is zone. 

$o alſo if in a Defeaſance made between the Parties it be agreed the Warranty ſhall 
he void, by this Defeaſance the Warranty may be void alſo. 

Or if it be ſo agreed that the Warrantee or his Heirs, Ec. ſhall not vouch, or 
have a Harrantia Chartæ; by this the Warranty is avoided in Part. 
Lit. F 148. | 
i 1 ay Tail enfeoffs his Uncle who enfeoffs another in Fee with Warranty, 
and the Feoffee releaſes the Warranty to his Uncle; thereby the Warranty is extinck. 
But if a Gift in Tail be made with Warranty, in this Caſe a Releaſe made by the 

Tenant in Tail of the Warranty will not extinguiſh it. Co. Lit. 291. 


If the Parties, between whom the Warranty is, intermarry, hereby the Warranty is 
ſuſpended during the Coverture in ſome Caſes. Co. Lit. 390. 


If Tenant in Tail makes a Feoffment in Fee with Warranty, and diſſeiſes the 
Continuee, and dies ſeiſed; this ſuſpends the Warranty. Co. Lit. 330. 

If two make a Feoffment in Pee, and warrant the Land to the Feoffee and his 
Heirs, and the Feoffee releaſes the Warranty to one of the Feoffors ; this does not 
determine the Warranty of the other as to the Moiety. 

So if one enfeoffs two with Warranty, and one of them releaſes the Warranty; 


| this —＋ not extinguiſh the Warranty for the other Moiety, but it continues ſtill. 
Wy Co. Lit. 393, 


A Warranty al 


Co. Lit. 392, 


ſo may loſe its Force by taking Benefit or making Uſe thereof; for 
after a Man has once taken Advantage thereof in ſome Caſes, he can make no further 
Uſe of it. Ibid. 

In a Præcipe the Tenant vouches, and at the Sequatur ſub ſuo periculo the Tenant 
and the Vouchee make Default, whereupon the Demandant has Judgment againſt 
the Tenant ; and afterwards the Demandant brings a Scire Facias againſt the Tenant 


to have Execution; in this Caſe the Tenant may have a Warrantia Charte. Ibid. 


And if in that Caſe a — had brought a Præcipe againſt the Tenant, the 
Warranty loſt not its Force; 


ut if the Tenant had Judgment to recover in Value 
againſt the Vouchee, he ſhould never vouch again by Reaſon of that Warranty, be- 
cauſe he had taken Advantage of the Warranty. IId. 


And it is to be obſerved, that upon the Summoneas ad Warrantizandum if the 
vieriff returns the Vouchee ſummoned, and he makes Default, the Tenant ſhall have 
E Copias ad valentiam; but if he returns that the Vouchee has nothing, then after the 
oct alias & pluries, a Sequatur ſub ſto periculo ſhall iſſue, and there if the Vouchee 
makes Default, the Tenant ſhall not have Judgment to recover in Value, for he was 
* ſummoned, and it appears of Record that he has nothing, but in the Capias ad 
v:!entiam it appears that he had Aſſets, and he had been ſummoned before. Vid. 


— a ſome ſpecial Caſes there ſhall be two Recoveries in Value upon one War- 
3 as, 


If a Diſſeiſor 


Huoband, the Husband aliens in Fee with Warranty, and dies, the Wife brings a Cui 


* the Tenant vouches and recovers in Value, if after the Death of the Wife 
tne Diſſeiſee brings 


6 a Præcipe againſt the Alienee, he thall vouch and recover in Value 
bun. Co. Lit. 393 | 


2 93. a. 
> it 15 where the Wife brings a Writ of Dower againſt the Alienee, he ſhall re- 
in Value again upon the ſame Warranty. 17614. 


And 


gives Lands to the Husband and Wife, and to the Heirs of the 


— 
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| Heirs during the Life of the Feoffor only, altho* there be no Service relerved by the 


. 
And it is in the ſame Manner if a Man be ſeiſed of a Rent by a defeaſible Title 
and releaſes to the Tenant of the Land all his Right in the Land, and warrantz th 
Land to him and his Heirs; if he be impleaded for the Rent, he ſhall youch ang 
recover in Value for the Rent, and if he be impleaded for the Land, he ſhall vouch 
and recover in Value again for the Land. bid. | 
But in theſe and the like Caſes, the Reaſon is in Reſpect of the ſeveral Eſtates i 
covered, but for one and the ſame Eſtate he ſhall never recover but once in Vat. 
and tho? the Land recovered in Value be evicted, yet he ſhall never take Beneki g 
that Warranty after. bid. 
And as Warranties may be defeated in the Whole, ſo they may be defeated uh 
Part of the Benefit that may be taken of the ſame; as, 
He who has a Warranty may make a Defeaſance not to take any Benefit by 11 
of Voucher: In the like Manner that he ſhall take no Advantage by way of j;, 
rantia Chartæ, or by way of Rebutter. Co. Lit. 393. 4. 


(N) How a Warranty ſhall be expounded. 


An L Warranties in general are favourably taken in Law, becauſe they ate Pan 
1 of Mens Aſſurances. . 
Every Warranty in Law is taken for and has the Effect of a lineal Warranty, 
The Warranty that is made by Dedi & Conceſſi, or Dedi only in a Feoffment, j 
and ſhall be taken for a general Warranty againſt all Perſons to the Feoffee and hi 


Deed nor Heir named; but it ſhall not extend to the Aſſignee of the Feoffee. 

And if there be any Service reſerved on the Deed, then it ſhall extend againſt 
Heir alſo. 4 Co. 81. 5 Co. 17. 

A Warranty in Law that is made upon Gift in Tail, or Leaſe for Life, rendirg 
Rent, is a ſpecial Warranty againſt the Donor and Leſſor, his Heirs and ſign; f 
that the Donee or Leſſee may vouch the Grantor after the Grant of the Reverſo, 
or the Grantee of the Reverſion after the Attornment of the Tenant at his Election 
4 Co. 81. Co. Lit. 384. 

A Warranty in Law that is made upon an Exchange, is ſpecial in divers Reſpech, 
for it extends reciprocally to and againſt the Heirs of both Parties, and it extends 
only to the ſame Land that is given in Exchange, and no other; and no Ule can be 
made of it but by Voucher, for no Warrantia Chartz lies upon it. 

So alſo the Warranty that is made in Dower, is taken to extend only to the other 
two Parts of the Land. 4 Co. 121. Co. Lit. 384. 

A Warranty in Law that is made upon the Tenure of Homage Anceſtral, extend 
reciprocally to the Heirs, and againſt the Heirs of both Parties. Co. Lit. 384 

If a Feoffment be made of Land to three jointly, and the Feoffors warrant tit 
223 the Feoffees, and every of them; this Warranty ſhall be joint and ud 
everal. | 

But if the Eſtate be ſeveral, as if one grants Whiteacre to A. and Blackacre to 5 
and grants to warrant the Land to them, and either of them; in this Caſe the Wit 
ranty ſhall be ſeveral. 5 Co. 59. | 

If a Man of full Age and an Infant join in a Feoffment with Warranty; this ſul 


be taken for a good Warranty as to the Whole for him that is of full Age, and v9 0 

for the Infant, and not void in Part and good in Part. Co. Lit. 367. 8 
If a Man makes a Feoffment in Fee, and binds bis Heirs but not himſelf to , hat ſo 

ranty ; by this his Heirs ſhall not be bound, and it ſeems alſo that it will not! * 


the Warrantor himſelf. Co. Lit. 386. 

But if a Man binds himſelf to warrant, and not his Heirs, by Feoffment; ti 
Feoffor himſelf is bound to the Warranty, but not his Heirs ; for it is a Maxi ® 
Law, that the Heir ſhall never be bound to any expreſs Warranty but where 
Anceſtor was bound by the ſame Warranty. ; 

If one makes a Feoffment to B. and his Heirs, and thereby grants to warrant be 
Land, and does not ſay to B. and his Heirs ; yet this Warranty ſhall be taken 9® 
tend to them. 2 

But if the Feoffor grants to warrant the Land to B. and does not ſay to bis Het 
this ſhall not extend to his Heirs. 


4d 


ch 5 9.8. 
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And if in this Caſe the Warranty be to B. and his Aſfigns, it ſhall not extend to 
his Heirs, neither ſhall the Aſſignees take Advantage of it after the Death of B. and 
the Warranty be to B. and his Heirs, and not to his Aſſigns alſo, this ſhall not ex- 
tend to his Aſhgnees. bY 

If one makes a Feoffment to A. Habendum to him and his Heirs, and binds himſelf 

and his Heirs to warrant the Land ig forma prædicta; in this Caſe the Warranty 

hall extend to the Feoffee and his Heirs. Co. Lit. 47, 385. Dyer 42. Kelw. 108, 

69. 

7 grants to warrant Land to another and his Heirs, and does not ſay againſt 

what Perſons; this ſhall be taken for a general Warranty againſt all Men. 1 Co. 1. 

If one makes an Eſtate and grants to warrant the Land, .but does not ſay how 
long ; this =_ * - wa for ſo long as the Eſtate to which the Warranty is an- 

ed does laſt, i , 

"If a Warranty be made againſt uy ſpecial Perſons, it ſhall extend to them and no 

further ; and it ſhall extend in all Caſes for and to all Titles and Entries upon Title, 

and it ſhall not in any ſuch Caſes extend to tortious and unlawful Entries. Dy. 328. 

If a Man be ſeiſed of a Rent-ſeck iſſuing out of the Manor of Dale, and he takes 
a Wife, and the Husband releaſes to the Tertenant, and warrants Tenementa pra- 
aida, and dies, this Warranty ſhall extend to the Rent as well as to the Land, and 
therefore if the Wife ſues for her Thirds of the Rent, the Tertenant may vouch 
the Heir 

And regularly the Warranty extends to all Things iſſuing out of the Land, viz. 
to warrant it in the ſame Manner and Plight as it was in the Hands of the Feoffor, 
and he ſhall vouch as of Lands diſcharged. 

And therefore if a Grantee of a Rent grants it to the Tenant of the Land on Con- 
dition, and the Tenant makes a Feoffment of the Land with Warranty ; in this Caſe 
the Warranty ſhall not extend to the Rent, altho* the Feoffment be made of the Land 
diſcharged of the Rent. 

And if a Woman has a Rent-charge in Fee, and ſhe intermarries with the Tenant 
of the Land, and a Stranger releaſes to the Tenant of the Land with Warranty ; 
this Warranty ſhall not extend to bar an Action to be brought after the Death of the 

Wife for the Rent. 

But if in this Caſe the Tenant makes a Feoffment in Fee with Warranty, and dies, 
dne Feoffee in a Cui in vita brought by the Wife ſhall vouch as of Lands diſcharged 
Wa: the Time of the Warranty made. 
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So if Tenant in Tail of a Rent-charge purehaſes the Land and makes a Feoffment ö | 
With Warranty, and the Iſſue brings a Formedon of the Rent, the Tenant ſhall not 14 
ouch, Sc. Co. Lit. 366, 388, 389. i 
11% 
S ECT. VIII. HA! 
Of the Covenants. 9 i 


(A) Covenant what, Covenantor and Covenantee who. iN 


\ Covenant is the Agreement or Conſent of two or more by Deed in Writing Covenant. | 

L ſealed and delivered, whereby either of the ſaid Parties promiſes to the other 1 
at ſomething is already done, or ſhall be done hereafter. Terms de la Ley, Tit. Cu- 14 f 
tant. Plow. 308. | 5 


He who makes a Covenant is called the Covenantor, and he to whom it is made is Covenantor. 
ed the Covenantee. Covenanees. 


A Covenant properly is a Specialty, but by Cuſtom, Conventio ore teuus facta is 
nding in Briſtol. 
The Plaintiff declared in Briftol of a Covenant made by Word by the Teſtator of 
e Defendant with the Plaintiff in Briſtol, and declared alſo within the ſaid City: Cuſtom of 
del a Cuſtom that Conventio ore tenus fada ſhall bind the Covenantor as ſtrongly Biel, Car- 
lt were made in Writing. ventio ore te- 
| r Cur”, This Cuſtom does not warrant this Action, for the Covenant binds the“ acta, 


Ta mantor by Cuſtom, but does not extend to his Executors, but ſhall be taken to be taken 
ie * I Leon. 2. | ſtrictly. 
5D A 
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Where a Co- A Covenant to do a preſent Act is not properly a Covenant, as a Covenant 1 
venant termi- ſtand ſeiſed. T. Raym. 26. 1 Sid. 48. It is no Action properly, but an Action 

nates in itſelf, the Caſe, On 
y 3 92 4 When a Covenant is to pay Money, it is a fingle Bill; but if it be to pay 
venant pro- Money upon the Delivery of any Thing, Accord is a good Plea. 1 Ke, 155. f 


perly. Margine. 


(B) How a Covenant differs from a Defeaſance, Condition, Warranty, © 
| Exception, &c. 


W HERE a Covenant terminates in itſelf, it is not properly a Covenant but! 

Defeaſance. Plow. 138. a. 

Deſeaſance As a Covenant that the Demiſe ſhall be void, it ſhall determine the Leaſe; and | 

and not a Co- cannot enure to other Effect, for the Leſſee cannot have an Action upon this Core. 

— nant, for ſuch Action does not lie but where the Thing for which the Covenant i 
made is to be done in Time after. T. Raym. 26. 

But in an Action of Covenant in Nature of a Defeaſance of a Recognizance, thy 

upon Payment the Recognizance ſhall be delivered up to be vacated and cauſed to be 
cancelled by the Defendant: This Covenant does not terminate in itſelf, but is for x 
collateral Act, and engages the Party to ſuch Act, and not only that it ſhould be 
void: 1 Keb. 103, 118. 1 Sid. 48. 

Covenant In Debt on a ſingle Bill of 68 J. with Covenant to pay it when ſuch Bills be dated 

quaſi a Deſea- and appear due for the Coſts of the Defendant Teſtator, and produced to tuo At. 

lance. tornies, Ec. indifferently to be choſen between them, Sc. The Covenant being in 
the ſame Deed, it works as a Defeaſance or Acquittance, and not as a diſtinct Deed, 


Sc. Keb. 624. 
Covenant in Sometimes a Covenant is in Noor of a Condition precedent, as in 3 Leo. 219 
Nature of a where the Lord of a Manor covenanted to aſſure the Freehold to one of his Copy- 
Condition holders and to his Heirs, and the Copybolder, in Conſideration of the ſame Cob 
— nant performed, promiſed to pay a certain Sum of Money: The Copyholder is nt 
bound to pay the Money unleſs the Lord firſt performs his Covenant; otherviſ: if 
the Covenant on the Part of the Copyholder had been in Conſideration of the Cove- 
nant to be performed. 2 Sand. 156. 
Covenant and A Feoffment by Dedi & Conceſſi in Action againſt the Feoffor does not warrant an 
_— Action of Covenant on Eviction of the Inheritance, but it muſt be deduced in the 
and ro real Lien by Warranty; but in Caſe of a Freehold only, it is a Ground for Coe. 
nant. nant, 1 Keb. 821. But in Telv. 139. Hob. 3. If a Man makes a Deed by Feoffmen 
with Warranty, and a Stranger extends a Recognizance of the Feoffor on the Lands 
of the Feoffee, an Action of Covenant lies. 
Difference be- Upon expreſs real Covenants which extend to Freehold or Inheritance, as war 
tween a Leaſe and defend; a Man cannot have an Action unleſs he be ouſted by one who has Tite 
and an Inheri- Boon}. 16 5. 
1 And if a Man makes a Feoffment with Warranty, Non froffasit is a good Plea; fr 
Warranty. if the Feoffment be avoided, the Warranty is alſo avoided, for that depends upon tit 
Feoffment. Ibid. h 
But if a Man makes a Leaſe for Years, and covenants that he will warrant 203 
defend the Land to the Leſſee; if the Leſſee be ouſted by one that has Title, 0" 
without Title, he may have an Action of Covenant, for the Leſſor bas the Fi 
dences, and ought to defend the Poſſeſſion of his Leſſee, and the Right alſo 2nd 
Damages are only to be recovered : And this is the Difference between a Leaſe 
Inheritance tho* the Words of the Covenant be all one. 
Covenant and If a Leaſe for Years be made by Indenture, provided always and it is agreed te 
not an EX- tween the Parties, Quod licitum foret & eſſet to the Leſſor and his Heirs, at an) * 
os every Time during the Term, to fell, cut. down and fel} all the Woods and Tre 
upon the Premiſſes. Per Cur', It is not an Exception of the Trees, but only 4 C 
nant, and ſo an Action of Waſte lies by the Plaintiff. Cro. Eliz. 690. | 
Covenant and If a Bond be conditioned for Performance of Articles, by which the Defend 
a Grant allo. grants and agrees with the Plaintiff, his Heirs and Aſſigns, Quod licitum fo 
at all Times to have and uſe a Way by and over the Cloſe of the Defendant, ' 
Conſideration whereof the Plaintiff agrees to pay the Defendant 20 s. 64. Pf 
This is a Grant of a Way, and not a Covenant only for the Enjoyment. 3 Len geh 
I 
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| de, except the Wood, and the Leſſor covenanted with Not a Cove- 
1 ages 19 0b Underwood, provided always and the Leſſee 2 1 
the Leſſee that not cut any Manner of Tiggber-Trees : This is no Condition, but an un 
evenants be IT what Wood he ſhould meddle, tho' in Truth it is of another Thing explanatory. 
8 d in the Covenant before; as if I am ſeiſed of the Manor of D. in 
yy {Black cre in D. and ſo ſeiſed, I covenant with J. S that he ſhall enjoy the 
. 2 rovided the ſaid J. & covenants that he ſhall not enjoy Black- 
Manor for Cc enant 5 not a Condition, but a Declaration deduced out of my Cove- 
= 2 2 Declaration that 'tis not my Intereſt that Blackacre ſhall paſs, be 
mw id Manor. Popb. 117, 119. 
it Parcel or 8 * Indenture, . 10 Words are, in Conſideration of the 
EM. he Rent hereaftcr mentioned, he leaſeth, Oc. and after in the ſame In- 
. enants for him and his Aſſigns, with 4. and his Aſſigns, to pay 10. 
— ar early, Sc. This ſhall be a Rent and not a Sum in Groſs; for upon Regrvation 
* 1 N — his ſhall be a Reſervation and not a Covenant, for the Words and not à Co- 
* 1 N 5 of the Rent hereafter mentioned] make it clear. 2 Roll. Abr. 449. venaut. - 
4 way wearing, Teſtator covenants and agrees with the, Defendant that he ſhall Rent and re. 
1 ſuch a Houſe and Land for fix Years, and in Conſidcratione præ- ſervation, and 
os * de Defendant covenants and agrees to pay to the Teſtator, his Heirs, Exe- not a Cove- 
1 4 AM 8 the annual Rent of 90 l. during the ſaid fix Years, at the Feaſt haut. 
1 «uk 22 and St. Michael; Defendant enters, Teſtator dies, Rent is in 
* *. * a Covenant it is due to the Executor, if it be a Reſervation it follows 
* K fon and ſo goes to the Heir. But per Cur', This is merely a Rent and 
= 4 ery and the Words covenant and grant that be ſhall enjoy, amount to a 
Leaſe, and is not a Sum yy _ he covenants to pay to him and his Heirs. 
* * Ns ono et eh Of per Ann. and by the ſame Indenture grants to 
the Leſſee and his Aſſigns, Dare & Reddere yearly 3s. 44. for Portage; the Rent 
reſerved is 4 J and tho' 3s. 4 d. is to be paid to the Leſſce for Portage, yer this is 
not any Part of the 22 Aer " r of Defalcation, and by way 
recei 44. 42. 
25 2 rg of 8 La * Life, executed a Deed to P. S. as a col- Leaſe not x 
HabPrans & to indemnify him for the Payment of 100 J. by which Decd, after a Coverant. 
Recital of the Counter-Bond given to P. and the Eſtate which T. S. had in the 
nds, he covenanted, granted and agreed for himſelf, his Executors, Adminiſtrators 
and Allgns with the ſaid P. that he, his Executors and Adminiſtrators, ſhould hold 
theſe Lands from the Time of making the ſaid Dced for ſeven. Years, and ſo from 
te End of ſeven Years to ſeven Years, for and during the Term of forty-nine Years, 
Wit T. ſhould ſo long live. The Court took this for a Leaſe, and ſo it is a Forfeiture, 
ibere being no Cuſtom to warrant it. It is a Rule, that the Word Cyverant will 
make a Leaſe tho* the Word Grant be omitted; nay, a Licence to hold Land for a 
ime, without either of theſe Words, will amount to a Leaſe, much more when the 
Vords are, To have, hold and Cy Lands for a Term certain. Hob. 35. 
2 Cro. 92 . I Roll. Abr. 847. Cro. Car. 207. 
x 6p — keel. that 4 Action of Debt may be brought upon ſuch a Cove- 
Tant, but it was ſmartly argued on the other Side. If the conſtruing of it to be a 
Leaſe will work a Wrong, then it is only a Covenant and an Agreement, and no In- 
reſt will veſt ; and therefore it ſhall not be intended a Leaſe in this Caſe of a Copy- 
old, for if it ſhould, there would be a Wrong done to the Leſſor and Leſſee, for it 
would be a Forfeiture of the Eſtate in one, and a Defeating of the Security of the 
der; but no Judgment was given. 2 Mad. 80. 3 Keb. 638. | 
In Articles of Agreement indented and ſealed between A. and B. the Words were, Rent and not 
tis Covenanted and agreed that A. doth let ſuch Land to B. for five Tears from Michael- a ry in 
"as ext, provided that the Leſſee ſhall pay therefore at Michaelmas and Lady-day 1001, Groſs. 
} equal Portions ; inaſmuch as the firſt Words are a preſent Leaſe, the Proviſo ſhall 
= a preſent Reſervation of the Recovery, and not a Sum in Groſs. 2 Roll. 
ur. 449. | | 
Covenant on Demiſe of a Coal-Mine, whereby it is recited, that before ſealing 0 Whew 14 
be Indenture it was agreed that the Plaintiff ſhould have the third Part digged, &c. On inn ramen 
Demurrer to the Declaration it was excepted, that here is no Covenant to pay the 
a Part, but only a Recital of an Agreement to have it. But by Hale, wo 1 
a Recital that before the Indenture they were agreed, it is a Covenant; and \ 1 22 
2 
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ſay, IVhercas it was agreed to pay 201. for now the Indenture itſelf confirms dhe 
Agreement and Intent precedent tho! it be relative to the former Act in pais, when i 
is declared by Deed, it is now a Covenantwby the Indenture. 3 Keb. 465. 
A Covenant D. covenanted by Articles, reciting that a Marriage was intended between the De. 
that doth not fendant and one R. I. who had ſeven Sons; the Defendant covenanted in the {4 
2 Articles, having recited that R. M. deceaſed, Father of the ſaid ſeven Brothers, hid 
that leads and by his Will bequeathed Cuilibet ipſor pred? Foſeph', Facob', Ec. (only leaving out N. 
occaſions it thaniel) the Sum of 50 J. a- piece; covenants with P. to pay to the ſaid ſeven 
ſhall nt naming Nathaniel, pred” ſeparales legationes vel ſum 50 l. and D. pleads further that 
2 he paid to the fix Sons 50 J. a- piece, and ſhews a Performance of the other Article; 
P. demurs, becauſe he ſhews not that he paid 50 1. to Nathaniel, and he did expreſy 
covenant to pay the ſaid Nathaniel and the Reſt the ſaid ſeveral Legacies or Sum uf 
50 J. Per Cur, In the Recital of the ſaid Will nothing is mentioned to have ben 
bequeathed to Nathaniel as well as the Reſt ; tho' he covenants to pay to Nathaniel 
well as the Reſt, yet it is Legationes ſummas prad', and there being no Legacy u 
Nathaniel, and that appearing by the Recital of the Will, his Covenant ſhall ng 
oblige the Defendant to pay him any Thing. 2 ent. 140. 

A. by his Deed Poll recited, that he was poſſeſſed of certain Lands for Years of i 
certain Term; by good and lawful Conveyance he aſſigned the ſame to J. S. with d. 
vers Covenants, Articles and Agreements in the ſaid Deed contained, which are 6 
ought to be performed on his Part; the Quere was, If the Recital be an Article or 
Agreement within the Meaning of the Condition of the Bond for Performance: per 
Gaudy, It is an Agreement ; every Thing contained in the Deed is an Agreement, and 

not only that which I am bound to perform. It was moved, that if the Recital be 

3 within theſe Words of the Condition, which are or ought to be performed on my Par; 

and ſome were of Opinion it is not within thoſe Words, for that extends only in fu 

Recital being #1y4m, but this Recital is of a Thing paſt, or at leaſt preſent, Per Clench, Recital df 

— itſelf is nothing but being joined and conſidered with the Reſt of the Deed; iti 

of the Deed is material, as here, for againſt this Recital he cannot ſay that he hath not any Thi 

material, in the Term; and it was clearly reſolved, that if the Party had not that Intereſt by 
good and lawful Conveyance, the Obligation was forfeited. 1 Leon. 122. 

In Babington and Allen's Caſe, theſe Words, Paying the Rent, is no Condition 
precedent, but rather concomitant, and is the Conſideration whereupon the Party is 
to do the Act, and is liable to Conſtruction, as the ſubject Matter is the Word 
paying, and without Conſtruction (unleſs as in the Caſe of Dyer 371. it be precedent) 
doth not import a Condition; but clearly here it can be no Condition, being an uſul 
Clauſe at the End of all Leaſes. 2 Keb. 9, 23. 


(C) What ſhall be ſaid an Agreement, and what Agreement amounts tus 
Covenant. 


If a Man lets a Manor by Indenture, except a certain Parcel of Land, and the 
Leſſee enters into Bond to perform all the Covenants, Articles and Agreement 
contained in the Indenture, and after the Leſſee enters into the Land exceptel, 
yet this is not any Breach of the Condition, for the Land excepted is not leaſed, an 
is as if it had not been named, and therefore cannot be intended an Agreement to 
2 on the Part of the Leſſee within the Intent of the Indenture. 1 Nd 

r. 431. 
On an Agreement made thus: It is agreed upon by Doctor J. P. and B. C. E(4; jug 
the ſaid B. C. ſhall give to the ſaid Doctor 500 l. for ſuch Land and Honſe and the Brevis 
Utenſils. In Witneſs whereof we do put our Hands and Seals, mutually given as Em! 
in Performance of this 5 s. the Money to be paid a Week after Midſummer 1668. | 
was adjudged per Cur, That the Earneſt ſhall be intended as Part of the Sum, 30 
: the Action is well brought without Averment of the Conveyance of Land, i” 
Where Agree- ſhall be intended that both Parties had ſealed the Specialty; and if the Plaintiff 
— 4. 4 not conveyed the Land to the Defendant, he has alſo an Action of Covenant ag 
medy, the Plaintiff upon the Agreement contained in the Deed, which amounts to 4 Corte 
nant on the Plaintiff's Part to convey the Land, and ſo each Party has mutual Ne 
medy againſt the other ; otherwiſe if the Specialty had been the Words of the ; 
fendant only, and not the Words of both Parties by way of Agreement, # a 
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b: and in the Concluſion it is ſaid that both Parties have ſealed it. 1 Saund. 319. 
1 Lev. 274. T. Raym. 183. 2 Keb. 569. ; 
A. by his Deed Poll recited, that whereas be was poſſeſſed of certain Lands for Tears 
1 certain Term ; by good and lawful Conveyance he aſſigned the ſame to J. &. with 
livers Covenants, Articles and Agreements in the ſaid Deed contained, which are or 
ought to be performed on bis Part; the Queſtion was, If the Recital, that whereas 
was, be an Article or Agreement within the Meaning of the Condition of the 
Obligation which was given to perform, &c. Per Gawdy, It is an Agreement; for in Where a Re. 


ſuch Caſe I agree I am poſſeſſed of it, for every Thing contained in the Deed is an Sal amounts 


to an Agree- 


Agreement, and not only that which I am bound to perform ; as if I recite bY WY mo. 


Deed, that I am poſſeſſed of ſuch an Intereſt in certain Lands, and aſſign it over by the 
ame Deed, and thereby covenant to perform all Agreements in the Deed ; if I be not 

ſſeſſed of ſuch Intereſt, the Covenant is broken. Per Clench, Recital of itſelf is 
nothing, but being joined and conſidered with the Reſt of the Deed, it is material, 
% here, for againſt this Recital he cannot ſay he hath any Thing in the Term; and 
it was reſolved, that if the Party had not that Intereſt by a good and lawful Con- 
reyance, the Obligation was forfeited. 1 Leon. 122. e 

A Condition to perform Covenants and Agreements; one was, that the Plaintiff 
had covenanted with the Defendant that it ſhould be lawful for the Defendant to cut 
down Wood for Fire- boot and Hedge- boot, without making Waſte, or cutting more 
than neceſſary; the Plaintiff aſſigns a Breach in that Covenant, (which is in Truth 
the Plaintiff's Covenant) the Exception was, that the Condition ought but to extend 


unto Covenants to be performed on the Part of the Leſſce; 75 non allocat'; it is the Agreement of 
loreement of the Leſſee, tho! it is the Covenant of the Leſſor. 1 Leon. 324. the Leſſee and 


Covenant of 


1 i ines ; , the Leſſor. 
Apreement in Articles with Covenant on the Plaintiff's Side to ſettle a Jointure, What 3 


and on the other Side to pay 6000 J. and it is agreed in the Articles that a Fine was mounted a 

intended to be levied of ſuch Lands, Ec. for ſecuring the Payment of the 6000 J. Covenant to 

this is a Covenant to levy a Fine. 2 Mod. 87. levy a Fine, 
Where a Man is Party to a Deed, his Agreement to pay amounts to a Covenant, 

ho the formal Words of Covenant, Grant, Sc. are wanting. 2 Mad. 269. For the 

Law has not appropriated any ſet Form of Words as abſolutely neceſſary for the 

reating a Covenant. 1 Chan. Ca. 294. 1 Leon. 324. 1 Roll. Abr. 518. 1 Brownl. 23. 


(D) The Kinds of Covenants relative to their Nature. 


' Firſt, In Deed or in Law. 


Orenants are either expreſs or in Deed, that is, where the Covenant is expreſſed Covenauts in 
in the Deed ; Deed, 
As, where A. by Deed covenants with B. to ſerve him for a Year, and B. cove- 
nants with 4. to pay him 101. for this Service. 
Or they are implied or in Law, that is, when the Deed does not expreſs it, but the Law. 
Law doth make and ſupply it. | 
As when one makes a Leaſe for Years by the Words Demiſe or Grant, without 
ny expreſs Covenant for quiet Enjoyment ; in this Caſe, the Law intends and makes 
lach a Covenant on the Part of the Leſſor, which is, That the Leſſee ſhall quietly 
bold and enjoy the Thing demiſed againſt all Perſons, at leaſt having Title under 
£ mas, and at leaſt during the Leſſor's Life, and (as ſome think) during the 
inole Term. | 
And hereupon an Action of Covenant may be brought againſt him in the Rever- Action. 
on; ſo that if the Heir that is in by Deſcent puts out the Termor of his Father, 
ie Termor may have this Action againſt him. 
here the Covenant is created by Law, the Covenantee cannot bring an Action of 
-oVenant, if he be not ouſted by one who has a Title; but it is otherwiſe in Caſe of 
n expreſs Covenant. 2 Brounl. 161, 162. | 
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Secondly, Real or Perſonal, 
wt 


Real. Covenants are alſo either Real or Perſonal. 

A Covenant Real, is where a Man binds himſelf to perform a Real Thing, a; Lang 
or Tenements ; as a Covenant to levy a Fine of Land, in which Caſe the Lang itſelf 
is to be recovered; or when it runs in the Realty fo with the Land, that he Who hy 
the one has or is ſubje& to the other, and ſo a Warranty is called a Real Covenant 

Perſonal. A Covenant Peeſonal is when it runs in the Perſonalty and not with the Land, jy 
ſome Perſon in particular ſhall have Benefit by it, or be charged with it; as when 
Man covenants to do any Perſonal Thing, as to build or repair a Houſe, ſerye hin, 


Se. 5 Co. 10. 
Note ; For more relating to Covenants that run with Eſtates, vide poſt. 


Thirdly, Inherent or Collateral, and to ſtand ſeiſed to Uſes. 


Alſo Covenants are Inherent or Collateral. 

Taherent. An Inherent Covenant is converſant about the Land or Eſtate ; as that the Thi 
demiſed ſhall be quietly enjoyed, ſhall be kept in Repair, ſhall not be aliened, orifj 
be to be ſold that the Leſſor ſhall have the firſt Refuſal, to pay Rent, not to d 
down Timber-Trees, or do Waſte, to fence the Copices when they are new cut, u 
make further Aſſurance, E9c. 

Collateral. A Collateral Covenant is converſant about ſome Collateral Thing that does ie 
at all, or not ſo immediately concern the Thing granted; as to pay a Sum of Mong 
in Groſs, to build a Houſe in another Man's Ground, to make a Feoffment 4 
of other Land, to give other Security to perform the Covenants, or to pay the Ren, 
or that the Leſſor ſhall diſtrain for the Rent in ſome other Land than that whit is 
demiſed, or the like. 

Seifed to Uſes, There is alſo a Covenant to ſtand ſeiſed of Land to Uſes which is of late Tears 

become a Kind of Conveyance of Land. 

Note; Theſe Diſtinctions are of very great Uſe, eſpecially with Relation to Aſigne 


ments. 


Fourthly, Copulative or Disjunctive. 


Aﬀent. Covenant, that the Defendant would not take Timber without the Aſſent or Af. 
ſignment of the Leſſor or his Aſſigns in the Disjunctive; and in the Breach the 
Plaintiff _ the Defendant with cutting of Timber, without the Aſſent and 
Aſſignment of the Leſſor or his Aſſigns; ſo he will compel the Defendant to prove 
more than he ought, for if he did it with their Aſſent only, or Aſſignment only, it 
had been ſufficient ; but if the Covenant had been in the Copulative, both had bet 

neceſſary, 1 Leon.)251. | 
Where mu- T. covenanted with T. his Son and A. S. (whom he intended to marry) to gde 
tual Diſagree - them Meat and Drink in his Houſe; and if any Diſcontent ſhould happen betten 
one (0s to the Father and the Son, ſo that he and his Wife ſhould diſagree to dwell with the 
Sed. Father, then they ſhould have fix Beaſts, Gates, Ec. F. the Son died, A. diſagres 
to dwell with T. the Father, and married with one C who with his ſaid Wife bring 

an Action of Covenant againſt Z. the Father: Per Cur', The Declaration is not good, 

and the Caſe is grounded upon the ſecand Covenant, which conſiſts upon a Cor 

tingency, which Contingency is, if there happen any Diſcord, &c. the Words att 

joint, and they ought all to diſagree ; true it is in ſome Caſes, a Conjunctive ſhall be 

taken for a Disjunctive; but this is according to the Matter and Circumſtance of f 

Fact; but in this Caſe it ſhall not be taken disjunctively: Alſo it is alledged in the 
Declaration, that ſhe diſagreed ; whereas a mutual Diſagreement between all ought 10 

be alledged; and Judgment was, Quer*uil cap”. But all agreed, the Wife might ha 
boarded with T. the Father, but her new Husband could not. Poph. 2044... 
Declaration, that the Covenantor ſhall pay to the Covenantee, Oc. at the Choc 


and Election of the Covenantee, within a Month after the Death of J. & 30% 4 
twenty Kine. Defendant pleads, that the Plaintiff within the Mont 
Death of J. S. did not make any Choice or Election. It is a good Plea, 
Covenantor is not bound to make a Tender of both, and the Election of the 


ought to precede the Tender of the Defendant. 1 Leon. 69, 70. Moor Moon 
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Election which of them he would do. 1 Roll. Abr. 44". 

Defendant covenants to deliver to the Plaintiff before ſuch a Feaſt ſuch a Ship and 
Tackle; or in Default thereof, to pay at the ſame Feaſt ſuch a Sum as F. F. ſhall 
value them to be worth. Defendant pleads before ſuch a Feaſt F. S. did not value 
them. On Demurrer it was adjudged for the Plaintiff; for tho' the Covenantor has 
Election to do one or the other, yet the Covenant being for his Benefit, he ought to 
-ovide the Value; the Value ſhall be aſſeſſed, otherwiſe he is to deliver the Goods 
themſelves. Law of Covenants 65, 66. 

Covenant to pay to A. or his Heirs annually 127. at Michaelmas and Chriſtmas, or 
to pay to him or his Heirs at any of the ſaid Feaſts 150/. The Covenantor has 
Election, yet he ought to pay the 12 J. yearly, till he pays the 1507. and becauſe 
he did not alledge Payment of the one or the other, it is a Breach, Law of Cove- 

ts 66. 

"The Condition of a Bond on Articles was, that if the Defendant paid the Money 
according to the Articles of the ſame Date, that then the Bond ſhould be void ; or 
otherwiſe it ſhould and might be lawful for the Phintiff to enter into the Land co- 
venanted in the Articles, to be ſettled on the Plaintiff by the Defendant. Defendant 
pleaded that the Plaintiff did enter into the Land. Plaintiff demurred. This is a 
disjunctive Condition, and in the Defendant's Election to perform either Part. Judg- 
ment for the Plaintiff. 2 Keb. 103, 117. 

In Debt on Bond for the Performance of Covenants, if Defendant pleads generally 
the Performance of the Covenants, and the Plaintiff demurs generally upon it, 
without ſhewing Cauſe of Demurrer, Judgment ſhall be given according to the 
Truth of the Caſe, for that Default of Pleading is but Matter of Form, and is 
aided by Stat. 27 Eliz. But if any of the Covenants be in the Disjunctive, ſo as it 
ij in the Election of the Covenantor to do the one or the other, then it ought to be 
ſpecially pleaded, and the Performance of it, for otherwiſe the Court cannot know 
what Part has been performed. 1 Leon. 311. 

On Bond, that if the Defendant ſhould work out the 407. which he owed, E?c. at 
the uſual Prices in Packing, when the Plaintiff ſhould have Occaſion for himſelf or 
his Friends to employ him therein, or otherwiſe ſhould pay the 40 J. that then, Oc. 
Defendant pleads, that he was always ready to have wrought out the 40 J. but that 
the Plainiif did never employ him. It is an ill Plea, becauſe the Defendant did not 
aver that the Plaintiff had any Occaſion to make uſe of him, and for that it was at 
his Election to have Work or Money; and not having employed him, but brought 
his Action, that is a Requeſt in Law, and ſo he has determined his Election to have 
the Money. Judgment for the Plaintiff. 2 Mod. 304. 

In Debt on Bond for Performance of Covenants, upon the Demiſe of a Mill by 
the Plaintiff's Teſtator to the Defendant for thirteen Years, at the yearly Rent of 87. 
The Defendant covenanted for himſelf, his Executors and Adminiſtrators, to leave 
Mill-Stones upon the ſaid Mill at the End of the Term, as good as when he entred, 
or elſe to give Satisfaction in Money for as much as they ſhall be worſe, according to 
the Diſcretion of the Parties that viewed the ſame at firſt: And Defendant further 
Peads, Nod ipſe ad finem & expirationem termini prædict' reliquit duo ſaxa molaria in 
U ſuper malendinum pred” quoq; partes ( Anglice, the Parties) qu primo inſpiciebant 
lara molaria que fuei nt ſuper molend præd' tempore intrationis ipſius Johannis in molend 
illad bucuſque non agree avere quantum duo ſaxa præd per ipſum ad expirationem termini 
ed 1 prefertur relicta fuer pejora quam præd ſaxa molaria in & ſuper moleudinum 
dredid pred” tempore intrationis ejuſdem Johannis ad inde ; and general Performance as 
to the other Covenants. Replicat', Demand of the Oyer of the Indenture, wherein 
er alia the ſaid Covenant is ſet forth, and ſay, Præcludi non, for that at the Time 
the Entry of the Defendant upon the Mill, there were two Stones of the Value of 
bl. and that at the End of the Term the Defendant did not leave ſo good Stones, 
dor give any Satisfaction in Money, Nec dedit aliquam ſatisfationem in moneta alicui 
mw cuicunque per tant quant Lapides molar per eundem (Def) in eodem molendino 
ax fuer pejores quam pred” Lapides molares in eod' molendino exiften* tempore pred” 
"Wag thſius Defendentis Et hoc parat”, Ec. Rejoinder pront the Bar. Demurrer. 

miff's Counſel inſiſted, That it was incumbent upon the Defendant to procure the 


"008 who had the View of the Stones at the Time of the Defendant's ORE * 
the 


Covenant to deliver ſuch Obligation before ſuch a Day, or to pay, him 107. if he Ele gion of 
requeſts it; if he does not requeſt the 107. the Covenantor ought to deliver the Obli- the Cove. 
gation, for he had not Election till Requeſt made, but after Requeſt made, he had anton t Co- 


venantee. 
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, m 
the Mill, to have adjuſted how much the Stones of the Mill, which were left at th 
End of the Term, were worſe than thoſe which were there at the Time of the l. 
fendant's Entry of the Mill, and for Default thereof he has broken his Covenant; fy 
he does not pretend by his Plea, that he has left Stones ſo good as the firſt yy, 
The Disjunctive Covenant is in Advantage of the Covenantor, and therefore he ouphe 
to ſhew the one or the other is . and therefore he ought to have pfocuttei 
an Adjuſtment in the Caſe; as if a Man obliges himſelf to reſign a Benefice, he ouehe 
to procure the Biſhop to accept his Reſignation. So if a Man be bound to pay 1001 
or ſo much as J. &. ſhall appoint, if he will be excuſed the Payment of the 100“ þ 
ought to procure J. &. to appoint a leſs Sum to be paid. To which Defendan!, 
Counſel anſwered, That by the Covenant, he was to leave at the End of the Tem 
as good Stones as were in the Mill at the Time of his Entrance, or to give $a. 
faction in Money for ſo much as they were worſe, according to the Diſcretion g 
the former Viewers of them; ſo that the Covenant is in the Disjunctive; and if os 
Part of a Disjunctive Covenant becomes impoſſible, the Covenantor is excuſed to per. 
form the other Part; and this Caſe is like to Submiſſion to Arbitrament : And for thi 
the Defendant is not bound to procure the Viewers to make any Adjuſtment in th 
Caſe, and they not having made any, and the Disjunctive Covenant being for hy 
Advantage, he was entirely excuſed. Per Cur', Conditions are for the Benefit d 
the Obligor, if poſſible, but if impoſſible, the Obligation is abſolute. There is no in, 
poſſibility in this Caſe, if the Viewers cannot be procured to adjuſt the Damage, ye 
| the Defendant might have left as good Stones at the End of the 'Term as were ther 
4 at the Entrance of the Defendant, which is the other Part of the Covenant ; and thi 

| Caſe is not like Submiſſion to Arbitrament, for by it both Parties oblige themſchs 
| to ſtand to the Arbitrament of the Arbitrators, but none of them obliges himſelf u 
procure them to make an Award. But in this Caſe the Disjunctive Condition bei 
in Advantage of the Defendant, he ought to procure the firſt Viewers to make 46. 
judication of the Damages. 1 Lutw. 691. | 
If one binds himſelf to pay 101. or ſo much as J. S. ſhall appoint, if J. S. wilt 
| appoint any Sum to be paid, the Obligor ſhall pay the 101. Vid. | 
| If one be bound to make a Leaſe to F. S. or pay him 100 J. before Mich nc, 
and J. S. dies before Michaelmas, the 100 J. ought to be paid. Jbid. 
A Man covenants, in Conſideration of 100 J. to make a Leaſe to 7. S. for his Life 
before Michaelmas, or to repay the 100 J and J. S. dies before Michaelmas: Relolved 
that the 100 f. ſhould be repaid, bid. | 


— — — — 


Fifthly, Executed, Executory or Preſent. 


Some Covenants are Executed, i. e. That a Thing is done already; and ſome att 
q Executory, i. e. That a Thing ſhall be done hereafter ; and theſe are good. 
| But if it be of a Thing preſent, as I covenant that my Horſe is your's, it is void. 


Sixthly, Affirmative or Negative. 


| If the Leſſor covenants with the Leſſee, that he ſhall have ſufficient Hedge - bod 
by Aſſignment of the Bailiff of the Leſſor; by this the Leſſee is not reſtrained 
from that Liberty which the Law allows him, and therefore he may take withan 
Aſſignment ; but if the Words be Negative, that he ſhall not take without Aſſignment 
| or that he thall rake by Aſſignment, and not otherwiſe, contra. Dy. 19. 
| P. brought an Action againſt D. on a Covenant that he ſhall go in ſuch a Ship olt 
of the River Thames to ſuch a Place in Hain; the Words of the Covenant etz 
Quod decederet, procederet & non deviet. D. pleaded Performance generally; 5e CY 
The Plea is not good: And this Diverſity is taken between a Negative Covenanh 
which is only in Afirmance of an Affirmative Covenant precedent, and a Nee 
Covenant which is additional to an Affirmative Covenant, as here; for in the fr 
Caſe Performance generally is a good Plea, but in the laſt not; he ought to p- 
| ſpecially; and in this Caſe the Def gone 
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endant might have departed, proceeded and? 
| to Africa, or to the Meſt- Indies, if he had not been reſtrained by the Negative Corte 
nant, & non deviet. 1 Sid. 87. RN 

A Negative Covenant, as that P. ſhall not uſe a Trade, i Conſideraticn? iu, D 
promiſes him 100. per Ann. during Life: This does not amount to a Condition * 
cedent, (but is mutual) for then P. ſhall never have the 100 J. per An. grew. 


— — _ —_— 
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e; for it is not poſſible for P. to perform his Covenant in his Life, for at any 
4 during his Life he may break it; and a Negative Covenant is not ſaid to be 
"formed until it becomes impoſſible to break it, which Impoſſibility may not happen 
ut by P's Death. 2 Saud. 155, 156, 157. 1 Mod. 64. 2 Keb. 674. 

On a Covenant that D. ſhould not deliver up Poſſeſſion to any Perſon but the 
Mor, or ſuch Perſons as ſhould lawfully recover; an Action of Debt on a Bond for 
de Performaace was brought, to which D. pleaded that he did not deliver up Poſ- 
Ton but to ſuch Perſons as lawfully recovered it: Twiſden ſaid, He ought to have 
enn that he delivered it to 7. S. per lawful Title; but on the other Side it was 
:1 the Bar is purſuant to the Count; and Twiſden conceived that in Affirmative 
ovenants pleading Performance generally is ſufficient, and ſo on Negative; for it is 
Mcient for the Defendant to plead an Excuſe, and the Plaintiff muſt aſſign Breach 
intitle himſelf. //indham ad idem. Negative Covenants may enwarp many Parti- 
lars; as to ſay he did not cut down any Timber, unleſs to make Bars and Stiles, 
udgment pro Defendant. 1 Keb. 380, 413. Sed vide 2 Palm. 70. 


Seventhly, Joint or Several. 


If the Merchants in a Charterparty covenant with the Owners ſeparatim, That one 
lerchant ſhall pay 3 J. and another Merchant 3 1. C ſic de cæteris; but the Words 
re Comveniunt ſeparatim, and in the End there is this Clauſe, Et ad performationem 


ſercatorum prædictorum ſeparatim obligat pra fat” ſeipſum Magiſtro & proprietariis in 
uble the Freight: The Covenants are ſeveral by the Words Conveniunt ſeparatim, 
d the laſt Part by which quilibet eor' obligat ſeipſum, c. refers to the precedent 
ovenant, where they Conveniunt ſeparatim; and ſo it is alſo ſeveral. Tho' the Co- 
nants of the Maſters and Owners were joint, yet the Covenants of the Merchants 
re ſeveral ; therefore if any of the Seals of the Merchants be broke off, this only 
ojids the Deed unto him. 5 Cv. 22. 6, 

In Covenant upon a Charterparty, between B. the Owner, and L. and A. Mer- 
ants Freighters of a Ship, by which B. put to Freight to them the Ship in a Voyage 
G. at 48 J. per Month; there were mutual Covenants between the Parties, Et quem- 
het eorum modo ſequent*, c. 

Exception was taken to the Declaration, becauſe the Action is brought againſt one 
the Merchants, only upon Breach of a Covenant, omitting the other; and the 
orenant is between the Parties by mutual Covenant. And the Covenant by them, 
t guemlilet, does not make it Disjunctive between each Party of each Part, but 
paves it a joint Covenant of the one Part, and ſeveral of the other, as the Duty is, 
hich ought to be paid by both the Defendants, each having equal Benefit, Ft gquem- 
et corum ſhall be referred to the Plaintiff only, who is the ſole Party of this Part ; 
de Covenantor was to pay Freight, which the Defendant had not paid. Per Cur”, 
jen allocat”] the Covenant between them, Et quemlibet eorum, it is joint and ſeveral 
each Part. 2 Lev. 56. 

In Covenant the Plaintiff declared, That the Defendant and J. & convenerunt pro 
e q!olibet eorum, that they, or either of them, would lade ſuch a Ship, and pay 
r the Freight, Sc. The Defendant pleaded in Abatement, that the other Covenantor 
5 in full Life not named, and prayed Judgment of the Writ. Holt C. J. took a 
Jiverſity between the Words, A. and B. couveniunt & quilibet corum convenit, and A. 
nd B. conveniunt pro ſe & quolibet eorum; for in the firſt Caſe, quilibet corum convenit 


at is, that they both, or either of them, would do it; but the other Juſtices econ- 
a; and the Judgment was, that the Defendant ſhould anſwer over. 1 Salk. 393. 

a Man covenants with ten, and each of them, to make the Sea-Banks in D. and 
des not do it, by which the Land of two of the ten is ſurrounded, thoſe two may 
ave an Action of Covenant without the others. Bro. Fointenants, pl. 12. 

n Action of Covenant was brought by the Herald Painters, G pro quolibet & ſingu- 
„um, that they ſhould bring their Work to ſuch a Place, and that there ſuch 
ork ſhall be done, Sc. and becauſe one of the Covenantors did not bring his Work 
the Place aforeſaid, there to be worked, the others brought this Action; and the 

on was adjudged to be well brought, for it is founded upon the Work not being 


ght to the Place appointed for it; and in this Part the Covenant is joint, and the 
nereſt joint. Sein. 401. : 


s F In 


mnium ks ſingulorum conventionum ex parte predidorum Mercatorum perimplend quilibet 


dpreſly ſerves the Lien; but pro quolihet eorum ſeems to go to the Thing to be done, 


_ ——__ — — 9 


386 Covenants. Mat 
PEO 3 e 
In Indentures of Apprenticeſhip, the Father covenants to pay the Apprentign, * 
Money, the Son covenants to account for his Maſter's Goods, and in the Conciy, C 
the Father and Son each bind themſelves for the true Performance of all the Gn. 2 


nants and Agreements therein. Per Cur', The End of binding the Father vat to an. 
ſwer Wrongs done by the Son; and he muſt anſwer for any; and the Covenant c 
each did bind himſelf, Sc. muſt be ſo where the Son is bound to perform the This 
for which this Covenant was made; and this Clauſe is uſually inſerted, that the Go 
nants may be taken diſtributively, biz. That each of the Covenantors ſhould verſo 
his Part, and this makes the Covenant.of the Son bind the Pather, who COvenanted 
for him as well as for himſelf. 6 Mod. 190. | 

In Covenant Plaintiff declared that by Indenture Tripartite, made between q of 
the firſt Part, the Defendant of the ſecond Part, and C the Plaintiff's Teſtator, d 
the third Part, (on Contract with the Lords Commiſſioners for buying all Pri 


Brandies which ſhould be condemned by the Admiralty) and it was declared that al Ob 
the Parties had an equal Intereſt in the Contract: Er ſuperinde quilibet eorum reſpefly — 
pro ſe, Executoribus & Adminiſtratoribus ſuis, & pro ejus proprio alu ſive aftis, & y Ele 
tanto quant ad ejus proprium officium ( Anglice, Duty) attinebat, ſed non pro at fie wy 
officio alterius convenit & agreeavit ad & cum altero & alteris eorum reſpectivun, & ti and 
£9 eorum reſpettivum Executoribus & Adminiſtratoribus, Ec. per eandem Indent mtv 
forma ſequent, That 600 J. Stock ſhould be put into a Goldſmith's Hand, That 4! - 
the Prize Brandies ſhould be bought by them in Partnerſhip upon their joint Account Ak 
That none of the Parties (during the Time of Partnerſhip) ſhall ſell or trade j - 
Brandy Wines, by himſelf only, or in Company with any other, but only upon th * 
ſame joint Account. That the Monies received by any of the Parties ſhall be pad! - 
to the Goldſmith. No Advantage of Succeſſorſhip, and Account to be given to th 0 
Executors, Sc. And then the Plaintiff aſſigned for Breach, A 

1. That the Defendant, during the Partnerſhip without the Aﬀent of J. and ( hal 
ſold ſeventy Tons of Brandy which came to his Hands, Vertute contract pred u Co 


Perſons not known to the Plaintiffs. : 
2. That the Defendant had merchandized and traded with 200 Tons of Branch, 

Pro computo ſuo proprio & non pro juncto computo pertinen” ad Indentur* pred”, cut 
mam & effectum Indentur* pred. | 

3. That he had received ſeveral Sums of Money, and had not paid them in to the 
Goldſmith. | 

4. That he had not given Account to the Plaintiff's Executors, c. upon Judge 
So by Default, Writ of Inquiry of Damages awarded, and Damages entirely a-i 
eſſed. O. 

3 to the Declaration upon the ſecond Breach, becauſe he does not ſtew 
whether the ſaid 200 Tons of Brandy were Prize Brandy, received upon the joint 
Account, or others; for the Defendant might trade with Brandy Wines upon bs 
own Account; and this ought to be ſhewed in particular, for if they were Prit 
Brandies, then Part of it is comprized within the firſt Breach of ſelling 70 Tow; 
and fo for this Incertainty, the Damages being entirely aſſeſſed, it is ill. 

2. The Covenant is joint with the Plaintiff*s Teſtator, and with the ſaid 7. wv 
ſurvived him; for tho* the Covenant is joint and ſeveral in the Words, yet the I 
tereſt and Cauſe of Action is only joint, for it is equal Damage to C. and J. if it 
Covenants be broken, and ſo they ought to have joined in the Action; and C. beg 
dead, the Action ſurvives to T. as in 5 Co. 18. b.” Per Cur, The Declaration is ill fo 
both Points. 1 Saund. 154, 155. 

If a Conveyance of a Refory be to two, and the Grantor covenants with tht 
Rt eorum altero, that he was Legitime ſeifitus of the Rectory ; they muſt both jo 
© Action, becauſe the Intereſt of the Covenantees is joint. 1 Saund. 153. 5 
18. 5. | | | 

An Indenture Tripartite was made between three; A. was one of them, and 
covenanted with them & quolibet- eorum; and the Covenant was, That the L. 
which he had aliened to one of them was diſcharged of all Incumbrances; and be 
whom the Alienation or Limitation of the Land was made, brought Covenant 15 
Per Cur, It ought to be brought by both. 

The Covenant was with EK G. and F. Et cum quolibet eorum: Theſe Word ® 
not make Covenant to be ſeveral ; ſo is Reckwith's Caſe, 5 Co. 

One covenants with four, that he was lawfully and ſole ſeiſed of the ReQory c 


and two of the four bring an Action of Covenant; it does not lie, . mw - 
1 ore 


i _ 1 * 


ch.5. 6.8. Covenants. 


—— 


387 


— A. — 8 A 


tees ought to have joined notwithſtanding the Words, Et ad & cum guolibet 
N FE 4 theſe Words, this Diverſity was agreed in S/ingsby's Caſe, 5 he 

W hen it appears by the Covenant, that every of the Covenantees has, or is to have 
ſereral Intereſts or Eſtates; theſe Words, Et cum quolibet eorum, make the Covenant 
-veral in reſpect of their ſeveral Intereſts. 

As if a Man by Indenture demiſes to A. Blackacre, to B. Mbiteacre, and to C 
Creenacre, and covenants with them, Et guolibet eorum, that he is lawful Owner of all 
the (aid Acres; by the Words Et cum quolibet eorum, the Covenant is made ſeveral. 

But if he demiſes the Acres to them jointly, then the Words, Et cum quolibet 
eum are void, for a Man by his Covenant (unleſs in reſpect of ſeveral Intereſts) 
may not make this firſt joint, and then make it ſeveral by theſe or other Words. 

And altho' divers Perſuns may bind themſelves, Et quemlibet eorum, and fo the 
Obligation ſhall be joint or ſeveral at the Election of the Obligee; yet a Man may 
dot bind himſelf to three, and to every of them, to make it 9 


joint or ſeveral, at the 
Election of the ſeveral Perſons for one and the ſame Cauſe, for the Court ſhould be 


in doubt as to Which of them to give Judgment. 5 Co. 18, 19. And to this Purpoſe 
and for the ſame Reaſon it is ſaid in Hinabam's Caſe, 5 Co. 

D. covenanted that he would not agree to take the Farm of the Exciſe for the 
County of Terk, without the Conſent of P. and another. P. alone brought an Action 
of Covenant, and aſſigned for Breach, that he did agree to take it without his Con- 
ſent; and 1000 J. Damages given by Verdict. Per Cur, Here is no joint Intereſt, but 
that each of the Covenantees might maintain an Action for his particular Damages. 
Vide 2 Mod. Rep. 82. 

Covenant for three jointly and ſeverally to pay; Breach aſſigned that Defendant did 
net pay. Per Doderidge, he ought to aver, nor any of the others. Cur” contra, The 
Difference is, if the Action had been brought againſt all, then the Non-payment 
ſhall be alledged in all; but when the Action is brought againſt one only, it is ſufficient 
zo ſay, that he did not pay; and if any of the others paid it, it ſhall be properly 
pleaded by the Defendant. Palm. 398. Latch 50. 

If there be three of the one Part and two of the other Part in an Indenture, in 
hich the two covenant jointly and ſeverally to do a certain Thing; and the three 
ovenant alſo jointly and ſeverally with the two, after the Performance of the ſaid 
hing by the two, to pay to the ſaid two a certain Sum for every Particular, Ec. 
Wand after, theſe general Words follow, (viz.) Pro vera & reali performatione omnium 
Iniculoram & Agreamentorum pradidorum alternatim utraq; partium prædictarum obli- 
pavit ſe, Heredes, Executores, Adminiſtratores & Aſſignatos — in & ſubter penalitatem 
ſexagint” librarum Sterlingorum. The Queſtion was, Whether in an Action of Debt 
pon the laſt Clauſe for the 60 l. the Action may be brought againſt one of the ſaid 
bree only? or, whether this be joint and ſeveral, as well as the Covenant? Adjudged 
hat the Covenant was joint and not ſeveral, by three Judges, againſt the Opinion of 
Roll, 2 Roll. Abr. 149. | 
The Covenant is joint and ſeveral, in as much as the ſubject Matter is joint, vis. 
he Freight of the Ship, for and by them all; and the Words, for every of them, refer 
0 the Words, ſeverally covenant, and the firſt Word, viz. themſelves, make it joint. 
Liv of Covenants 200, 
And Roll ſays, that upon putting the Caſe to divers of the Judges and Serjeants at 
he Table at Serjeants- Inn in Fleet- Street, they were of his Opinion. 2 Roll. Abr. 149. 


Conventum & agreatum eft between the Parties make a joint Covenant, and they 
dacht all to join; aliter where ſeveral. 1 Bulſt. 25, 26. | 


* A Covenant with two, Conjunctim & Diviſim, is joint or ſeveral, according as the 
0 l 0 BY (viz. the Intereſt whereupon the Covenant is founded. Moor 849. pl. 1154. 


de 7. Raym. 459, 460, 461. 1 Saund. 155. 
if wo Tenants in Common covenant, their Covenants are ſeveral ; contra of Par- 
ners or Jointenants. Per C. J. Holt in Coleman and Sherman, M. 1 V. & M. 


Eighthly, Mutual and Reciprocal. 


tees, and Liberty to root them up, fell them and carry them away, Cum averiis 
— ſepes & implendo foveas; and that M. afterwards granted the Trees and 
ty to A. and that he and the other Defendants, as hie Servants in Proſtration, 


Se. 


* 


In Treſpaſs Quare clauſum fregi 7 eſſe 
| | egit & ſepes proſternavit, brought by Leſſee for Years. Mutual and 
wtendants juſtified, for that M. ſeiſed of the Lands let them to Plaintiff, excepting reciprocal. 


Covenants. | Perc] 


clared he failed ſuch a Day with the firſt fair Wind, and upon all the other he” 


Sc. uſed this Liberty (which is ſpecially pleaded) and juſtify Cu eft eadem frafli 
Plaintiff demurred, for that the Defendants have not alledged that they have ji, 
up the Ditches, and amended the Fences according to the Agreement. Per c 
This is not a Condition, which not * performed deſtroys the Agreement ad 
avoids the Liberty; but it is a Covenant, for which the Leſſee has Remedy by e. 
tion. Upon which the Chief Juſtice cited the following Caſe: 
Sir C. B. covenanted with P. that he ſhould quietly enjoy the Land demiſed, Paying 
the Rent reſerved ; Defendant pleaded that the Plaintiff had not paid the Rent x. 
cording to the Reſervation. And upon a Demurrer it was adjudged, that the Wor 
aying does not make the Covenant conditional, but that it was a reciprocal Cinengs 


upon which the Party may bring an Action. T. Jones 205. h 
The Lord of a Manor covenanted to aſſure the Freehold to one of his Copyholte; 4 
and to his Heirs; and the Copyholder, in Conſideration of the ſame Covenant pe. \ 
formed, promiſes to pay a certain Sum of Money; the Copyholder is not bound t 0 
pay the Money, unleſs the Lord firſt perform his Covenant. Aliter if the Covent In 
on the Part of the Copyholder had been in Conſideration of the Covenant to be per. St 
formed. 2 Saund. 156, 157, M 
- If the Covenant on the one Part be Negative, and the Affirmative Covenant of th Ct 
other Part be, in conſideratione performationis inde ; altho' the Negative Part is broken, Pl 
yet the Affirmative Covenant ought to be performed. Mid. K 
If A. by Indenture in December 22 C. 2. leaſes to B. a Meſſuage for twelve Year, It; 
and covenants with B. to repair it with all neceſſary Reparation, before Mid/unr | 
following; and B. covenants on his Part, Quod ab && poſt tale tempus quale A. repararg 2 
emendaret pred” meſſuag quod tunc præd B. ſufficient” repararet pred” meſſucg d 
omnia tempora durante termino 2 A. brought an Action of Covenant againſt 3 af 
for Non-reparation of the Houſe after Midſummer ; and declared, That altho' he ha 8 
performed all the Covenants on his Part to be performed (without any particuly 4 
Averment) that he had repaired it before Midſummer, Sc. yet the Detendant hit PR 
not repaired after the ſaid Feaſt: This is a good Declaration, for the Covenant 4 — 
to repair it before Midſummer is not a Condition precedent, but only the Time 4. b , 


vided and mutual between A. and B. wiz. that A. ſhall repair it before Midſimmer, and 
B. after, during the Term, for which each of them may have Remedy by Adtion 
againſt the other. 1 Roll. Abr. 416. Stile 140. This is a reciprocal Covenant, and 
tho* one does not perform his Part, it ſhall not excuſe the other. 

Plaintiff declared, that he was poſſeſſed of a Term for eighty Years, and it was 
agreed between him and the Defendant, that he ſhould aſſign all his Intereſt therein 
to the Defendant, who proinde ſhould pay 250J. and that he promiſed, that in Con- 
ſideration that the Plaintiff at his Requeſt had promiſed to perform all on his Fart, 
that he would perform all on his Part ; and then ſets forth, 'That Defendant had pad 
a Guinea in Part of the ſaid 250 l and that he (the Plaintiff) obtulit ſe to aſſign ibe 
Premiſſes to the Defendant by Indenture, which was written and ſealed, and would 
have delivered it to him, but he refuſed, and aſſigned the Breach in the Non-payment 
of the Money. Defendant demurred, for that the Aſſignment ought to precede the 
Payment, and that it was not a mutual Promiſe ; it is, that the Plaintiff is to afhgn, 
and the Defendant proinde, which is as much as to ſay, pro afſignation” (vide Dit 
16. b.) But per Cur', It is a mutual Promiſe, and the Plaintiff needs not aver the Per- 
formance ; and it is as reaſonable that the Plaintiff ſhould have his Money before he 
makes the Aſſignment, as that the Defendant ſhould have the Term aſſigned before 
he pays the Money. 2 Mod. 33. 

I. was to raiſe 500 ſoldiers, and bring them to ſuch a Port, and C. was to fnd 
Shipping, for which he ſued upon the Covenant, tho' the other had not raiſed tne 
Soldiers; for that can only be alledged in Mitigation of Damages, and is no Excut 
for the Defendant; and it was adjudged, that this was not a Condition precedent 
but diftin# and mutual Covenants, upon which ſeveral Actions might be brougit 
2 Mod. 175. Stile 186. | 1 

In a Charterparty the Maſter of the Ship covenanted to ſail with the firſt fut! in 
to B. and that the Mariners ſhould attend with a Boat to relade the Ship, and e 
to return with the firſt fair Wind to L. and to unlade and deliver the Goods; * 
the Merchants covenanted to pay ſo much for Freight, and ſo much for Dur 
every Day. The Maſter brought an Action for the Freight and Demurrage, and 


And the Defendant as to the Freight pleaded, that the Ship did not return die a 
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L. but went to A. and T. and made divers Deviations, a 
Goods were ſpoiled; and as to Demurrage, that this was — Nx 
gence of the Mariners in not atrending with their Boat to relade the Ship. Plairdife 
FFF 
ad t ij 
of the other; and perhaps the Damage on the one Side and he — . yo — 
220 not pleadable in Bar the one of the other; but each by his Action ſhall — t 
againſt the other the Damage certain for him. 3 Lev. 41.—T. Fones 216 TEE 
In Covenant upon a Charterparty, the Plaintiff declares, thar i ; 
his Ship ſhall be ready and provided with a ſufficient Crew, OD the be Vera 
* SY Hon 9 upon the 12th of August, and there ſhould lade with 
erchandizes of the Defendant, and ſhould bring them back to T. and that Defen- 
dant covenanted N pay 3 J. 15 5. for every Tun ſo brought, and aſſigns the Breach 
FE 
. 1 2 
Merchandize. Plaintiff demurs. Per Cur', The Plea is — . er chat oy — 
ciprocal Covenants, & nutraque pars has Remedy for Non-perf 7 
n performance. Judgment for 
It is ſaid, if one covenant . 
Le 15 E E 4 " pou " wk To. oy on to pay him 10 J. for 
ETC ET OE eee 
if : : 
„„ 
er e e eee 
tionally, ſo as one Thing is the Cauſe of another and is = ſer _— er 
reciprocal Covenants; in all theſe Caſes if the Cauſe or Coadicion 49 
VVV 
to the Defendant, and that he * «pf — Lr -I 
Conſideration of the Performance thereof, Defendant nw Be: Beet .. 
1 949 78 — — — the Agreement Plaintiff before any T hing 
e ( J. . uſtomer. Plaintiff demurs. Judgment for the Plaintiff. 
his is not a Condition precedent, but theſe are mutual C ine 
needs not wait for Performance, for th igh pee e 8 
n 4 * * at might be as long as he lives; but as on 
e 71 reach, either Party has Remedy. 2 Keb. 674. 1 Mod. 64. 
In Covenant Plaintiff declares that by I ; 
3 , y Indenture between him and the Defendant 
recit f e 
(r . 1 5 Sc. for Determination whereof ) the 
he Lenten of . 5 ee 7 of 12 4. given to each other, to 
and Def „Sc. to arbitrate, Sc. de E9 ſuper premiſſis, and the Plaintiff 
. endant mutually covenanted to do ſeveral Matters. That the Arbitrator did 
1 — ab and the Defendant did covenant with Plaintiff, that in 
fa leaf be Ka $ 2 and delivering (at Defendant's Requeſt) one Part 
11 to * ward annexed) for the Rent therein reſerved, that 
the ald 3 A 5 2 Money for the Tithes: It was alſo awarded by 
the Plaintiff for Ill fuck 7 efendant did covenant that he would be accountable to 
ns Re. _ rrears of Rent, Tithes, and Compoſition Money for 
begs ack = mn renewing upon the ſaid Land, Ec. according to ſuch 
l ereof the Defendant could not lawfully diſcharge himſelf. The 
=" ay 4 as obſerved all the Covenants on his Part, &c. and aſſigns for 
* J 2 as = accounted with him for all Arrears of Tithes and Compo- 
refuſed, he and that he has requeſted him to come to account, and that he 
_ ant pleads actio non, and confeſſes the Indenture ; but ſays, in eadem 
* =o = 2 fuit & proviſum, That the Plaintiff ſhould allow and 
the PlaintiF 4. 1 3 all Sums of Money for Parſons Dinners at the Requeſt of 
uy PARSE, fait 85 TO * which he had directly laid out, and that ſuch a 
Rent, if the Pla A, ulit ſe, & adbuc paratus eſt, to account for all Arrears of 
Money, Er. _—_ Ae. diſcount, Oe, and the Plaintiff refuſed all ſuch Sums of 
in to be accou wy emurs. Per Cur”, It is an abſolute Covenant which charges 
ntable, and not if the Plaintiff would allow Parſons Dinners, for it is 
5 G impoſſible 


— 
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impoſſible the Plaintiff can make ſuch Allowance till the Defendant has account. 
they are mutual and diſtin Covenants, and they have each a Remedy upon then. 
and the Proviſum E Agreeatum eſt does not amount to a Condition, but is a Com 
nant. Judgment for Plaintiff. 2 Mod. 13. 

There were mutual Promiſes and Agreements between P. and D. which p ;, 
forth in his Declaration, and alledged generally that D. Non performavit agrec amet, 
ſuum predictum, without ſhe wing a particular Breach. Verdict and Judgment for p 
in C. B. Error was aſſigned, that the Breach was too general, which being Matter of 
Subſtance, the Right of the Action could not be tried, and therefore it is not ith, 
any of the Statutes of Jeofails. But Judgment was affirmed. Knight and Ke; 
Paſch. 3 M. & M. B. R. | 

On an Agreement between P. and D. that P. ſhould pull down old Walls 2 
build a Malt-houſe, and that D. would pay him 8 J. pro labore ſuo; P. averred, thi 
after the Agreement parat fuit & obtulit performare, &c. he had a Verdict, ith 
averring Performance of the Work, and for that the Premiſſes are tual, the Bread 
was well aſſigned. Judgment for Plaintiff. 4 Mod. 188. 

In Debt upon a Deed Poll, concerning the Purchaſe of Land by the Defendant 
the Plaintiff. Plaintiff declares, that by the ſaid Deed it was agreed between hn 
and the Defendant, that the Defendant ſhould pay to the Plaintiff ſo much Monet 
upon ſuch a Day for the Land, which he has not done. Defendant demurs upon the 
Declaration, for that the Plaintiff does not aver that the Defendant enjoyed ti 
Land ; and where there is not a mutual Remedy, the Deed not being indented, ther 
ought to be ſuch Averment. This ſeems a Covenant by itſelf. Judgment for th 
Plaintiff. But the Defendant brought a Writ of Error. T. Raym. 183. 9. for, 

In Debt on an Obligation for 70/7. in theſe Words, Memorandum, that (ſuch a Dn) 
it is agreed between (the Plaintiff ) and (Defendant), that the (Defendant) the fri 
October next, pay (the Plaintiff) 770 l. for (ſuch a Houſe); in Witne/s where ut 
have bereunto mutually ſet our Hands aud Seals. Defendant demutred, for thi tie 
Declaration was ill, it not having averred that the Plaintiff had conveyed the Haut 
to the Defendant, and that for is a Condition precedent, and if it be not, the Dt 
fendant has no Remedy for the Houſe; for tho' both ſealed, yet it is not an Indo. 
ture of two Parts, nor like the. Caſe in Cro. Car. Hee and Taylor, where the Words 
It is agreed between the Parties, Leſſee to repair, Leſſor to find great Timber, were age 
to be a mutual Covenant. To which it was anſwered, it ought to be intended thi 
the Houſe was conveyed before, for it is not to pay 707. for the Convevance of tit 
Houſe, but for the Houſe itſelf; and the Court held it a mutual Covenant ; and i 
the Houſe was not conveyed before, as it may be intended it was, the Defendant 
may have an Action of Covenant for the Houſe, for it is to be intended, that ti 
Plaintiff ſealed to the Defendant another Part by the Words, have mutually ſet tit! 
Hands and Seals. Judgment for Plaintiff Defendant brought a Writ of Er: 
Judgment affirmed. 1 Lev. 274. 

Upon mutual Promiſes, Performance needs not be averred, and an ill Averment el 
that which needs not be averred, does not hurt. 1 Lev, 293. 2 Keb. 542. 

Declaration upon mutual Promiſes of Agreement, by which Plaintiff agrees tot 
leaſe to Defendant his Equity of Redemption in two Cloſes; in Conſideration 0 
which Defendant undertakes to pay Plaintiff 5]. The making the Releaſe is a C. 
dition precedent to the Payment of the Money. Thorp and Thorp, Law af Ct 
nants 84. 5 | 

The Books vary much, where in an Action of Covenant Averment of Performats 
needs be alledged, and where Promiſe may be pleaded againſt Promiſe, and »t*" 
each muſt bring his Action; and therefore the Point is well ſettled in the {aid Ct 
1 : 

The Caſe of Nichols and Rainbred was agreed in Hob. 88. to be good Law; the 
in Conſideration that M promiſed to deliver to Defendant a Cow, the Defenda 
promiſed to deliver to him 50 6. Adjudged, Plaintiff needs not aver the Delive!) 0 
the Cow, becauſe there was Promiſe for Promiſe. 

It is generally true, that where there are mutual Promiſes the Plaintiff need 
alledge Performance on his Part, but then it depends upon the Words of the Agr 
ment, whether it ſhall be ſo or not; and certainly an Agreement may be made, 
ms one ſhall not be bound to part with his Money until he bad a Conſideraua 

r it. 
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There is no Reaſon that one ſhall be compelled to pay Money for the Performance 
of an Act before the Act be done; but here obſerve theſe Differences, 

I. If a Day certain be appointed for Payment of Money, and this Day happens be- 
fore the AF can be performed for which the Money is to be paid; there, aſtho' the 
Words are, that one ſhall pay ſo much for the Performance of ſuch an Act by the 
ather, yet the Party may have an Action for the Money after the Day appointed for 
the Payment of it, and before the Act to be done; as Sir Ralph Poole's Caſe, cited 
1 Rep. in Ugbtred's Caſe: One covenants to ſerve the other in the Wars of France with 
three Eſquires, and the other covenants for this to pay forty-two Marks; an Action 
es before the Service performed. 

So 1 Vent. 147. One promiſes that in Conſideration the other will permit him to 
enjoy ſuch Land for ſeven Years, that he will pay him 20 J. pro quoltbet anno, an 
Action lies after every Year; and for the ſame Reaſon (in 1 Saund. 319.) where it 
was agreed that C. ſhould give P. 500 J. for all his Land, the Money to be paid a 
Week after Midſummer, It was adjudged that an Action lies for the Money before 
the Land is conveyed, 

2. If a certain Day be appointed by Agreement, yet if the Day happens after 
the Conſideration is to be performed, there ought to be an Averment that the Service 
is to be performed. Dyer 76. , 

If a Contract be made between two, that for a Hawk of the one to be delivered at 
ſuch a Day, the other ſhall have his Horſe at Chriſtmas; if the Hawk be not delivered 
at the Day, the other ſhall not have an Action for the Horſe. Vide 1 Roll. Abr. 414, 
415. 1 Bulſt. 167. Cro. Eliz. 384, 433. 2 Mod. 33. 


i... at. 


Ninthly, Diſtiuct and Several. 


If in Articles of Agreement made between A. on the Behalf of B. and C. in which To convey 
A. covenants that B. for the Conſideration expreſſed in the Deed, ſhall convey cer- Lands. 
tain Lands to C. in Fee, and after C covenants on his Part, for the Conſideration 
aforeſaid, to pay to B. 160 . In this Caſe tho' B. does not aſſure the 338 C yer 
C. is bound to pay the Money for the Aſſurance of the Land. It is not a Condition 
precedent, but a diſtinct Covenant. 1 Roll. Abr. 415. 
If by Charterparty C. and three others covenant with P. and C to let to Freight Charterparty. 
a Ship wherein they are Owners to the ſaid P. pro ſu & ex parte of one B. for a 
Voyage, modo & forma ſequenti. G. and the other three covenant with B. that the 
WF Ship ſhall go to L. and ſhall take ſuch Freight, and then to Y and from thence to II 
and thence to return to the T. And C. covenants with G. and the other three, that 
B. ſhall cauſe Lading to be put into the Ship at T and H. Ec. within ſo many Days, 
and covenants that the ſaid B. ſhall pay to the ſaid C. and the other three, pro tota 
[ransfretatione 147 J. at ſuch a Day; G. and the other three may have an Action of 
Covenant againſt C. for the Non-payment of the 147 J. without Averment of the 
Performance of the Covenants on their Part, for this is not a Condition precedent, 
but a Covenant diſtinct of the other Part. 1 Roll. Abr. 414. 
If A upon a Marriage intended by C. his Son with D. covenants with D. to ſtand Marriage. 
tiled, and to make other Conveyance of Land to the Uſe of C. for Life, and after 
to B. for her Jointure for Life, and after to other Uſes of their Iſſues, and ſo of 
other Lands, as before; and then A. covenants modo Ed forma ſequentibus, (viz.) Pr.ed* To ſtand 
A. pro & non obſtante aliquo actu ſive re per ipſum fatto in contrarium tempore ſigilla- \eitee. 
louis & deliberationis Indenturæ pred” ſtabat es legitime fuit ſeiſitus ac uſq; tales bong 
ſuffic lentes conveyancie & aſſuranciæ in Lege forent fate & legitime execute ut ſu- 
pradit 'eft fteteret & eſſet ſeiſitus de præmiſſis ſibi & Heredibus ſuis in ſcodo ſimplici 
ſy; aliquo genere (Anglice, Manner, Condition, Defeaſance, Mortgage, Limitation) 
"we Poteftatis revocationis mutare permutare eadem ac inſuper quod dicta terra & premiſſa 
red antea limitata pro juuctura dictæ B. a tempore deceſſus pred? A. pro es durante ter- : 
mm vite dictæ B. continuarent remanerent & forent eid' B. & aſſignat' ſuis pleni 69 = 9 


11 "7 a7 valoris 200 l. ultra & preter omnia onera ſolution” exitus & repriſas quæcung; . 

Jure mat no Reverſion was then in the King. Altho' this bears Semblance to be one 1 
45 0 nent, becauſe the Words of the Covenant are but once named ; and altho? it be # | 
rad couples Ul, Beginning, he covenants in Manner enſuing; and altho* the Word Et The Word Fe. pd 1 


| together, yet the laſt Part touching the Value is an abſolute, ſeveral diſtinct \ "0 | 
= zenant of itſelf; ſo that if the Land limited for the Jointure is not of the Value 
200 / fer Ann. altho' it is not per any Act of her own, yet he had forfeited his 
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Covenant; and the Words, votwithſtanding any ud, do not refer to the ſaid Core. 
nant, but only to the firſt, and the Value is properly in the Cogniſance of 1, 
Covenantor ; and it is not proper to ſay, that for any Thing by him, Ec. it ſhould be 
of ſuch a Value. Cro. Car. 495. Tones 403. 
Notwith- A Teſtator covenanted in a Deed of Feoffment, 1. That notwithſtanding 
———rveny Fug Thing by him done to the contrary, he was ſeiſed in Fee-ſimple or Fee- tail, withyy 
2. any Condition or Limitation to determine it. 2. That he had Power and Authort 
the contrary. to ſell. 3. That the Lands were free from Incumbrances. 4. And that the Feofy 
ſhall peaceably enjoy againſt all Perſons claiming under him, his Father and Gran, 
father. 

The Plaintiff declared, that the Teſtator had not Power to ſell the Land. 

The Defendant pleaded, that the Teſtator, notwithſtanding any Thing done hy 
him, had Power to ſell the Land. 

Covenants Plaintiff demurred. And thereupon it was held by three Juſtices againſt N 
1 or That tho' the Covenants are diſtinct, yet the firſt two are ſynonyma, and of th 
„ ſame Nature; for if he is ſeiſed in Fee, he has Power to ſell; and it may not be in 
tended, that when by his firſt Covenant he covenanted againſt his own AR, th 
immediately by another Covenant of the ſame Effect he ſhould covenant againſt al 
the World; and the two ſubſequent Covenants are particular and limited, and there 
fore the middle Covenants ſhall not be more indefinite and general. But North hel! 
this abſolute and not limited, by Things made by him in the firſt Covenant, or h 
him, his Father or Grandfather, as in Cyo. Eliz. 106. a Covenant that notwithſtandin! 
any Thing done by him, be was ſeiſed in Fee; and that no Reverſion was in th 
Crown, and it was of the yearly Value of 3007. each one is diſtinct and abſolur, 
8 3 Lev. 46. 

pay pot hr 7. and P. enfeoff & of Lands, and they covenant That J. is ſeiſed of a girl in 
E- to fol. deſeaſible Eſtate in Fee-fimple in this Land, and that be or P. had a good Anthority ' 
ſell, and that there is not any Reverſion in the Crown by any Af done by J. or P. or eit 
of them. The Queſtion was, Whether the Words, By any Ad, refers to all befor 
or to this laſt Part only, the two firſt Covenants being in the Affirmative, and the 
laſt in the Negative: Per Cur', They are ſeveral Covenants. Lit. Rep. 62, 65, be, 

185, 203. 1 Sid. 328. 

The Bargainor and his Son, for themſelves and their Heirs, did covenant and 
grant to and with the Bargainee, Ec. that they the ſaid Bargainor and his Son, àc- 
cording to the true Meaning of the ſaid Indenture, were ſeiſed of a good Eſtate in 
Fee-ſimple, and that the ſaid Bargainor and his Son, or one of them, have a good 

Authority to ſell, according to the true Intent of the ſaid Indenture; and that ther? 
was no Reverſion in the King by any Act or Acts, Thing or Things, done by bim ot 
them. Hob. held, that they are all one Covenant, and that the Words, By ay 45 
or Acts done by them, relate to the other two precedent Sentences ; for if theſe Words 
had begun the Sentence, it had been clear, and why not ſo now? Hutten and Mind 
held, they were three ſeveral Covenants. Hob. agreed, they were ſeveral Covenan 
in Point of Fact, but not in Point of Obligation, there being not ſeveral Words dl 
binding. Adjudged to be ſeveral Covenants, and one independant on the older 
2 Roll. Abr. 250. | 
Marriage, In: Debt on a Bond for the Performance of Covenants, Defendant pleaded Ft 
formance; the Covenants were, That T. B. Son of V. B. ſhould marry 4. A 
Daughter: And in Conſideration of this Marriage M. covenants to pay 300“ N. B. 
covenants to aſſure ſuch Lands to the ſaid J. B. and A. for her Jointure, and tien 
Simoniacal were other Covenants for quiet Enjoyment, Sc. Et (inter alia) M. covenants thit e 
Agreement. will procure the ſaid J. B. to be preſented, admitted, inſtituted and inducted in 
ſuch a Benefice, upon the next Avoidance of the ſaid Church, which he did not Pf 
form. Defendant demurred upon this Aſſignment of the Breach, becauſe the Cc, 
nant is againſt Law, being a ſimoniacal Agreement: But per Cur”, If it had appette 
to have been, that in Conſideration of the ſaid Marriage, Sc. he would procure hn 
to be preſented, Cc. it had been a ſimoniacal Contract, and had avoided che Olle 
tion; but this Covenant depends not on the former Covenants, but is a diſtiu (e 
venant by itſelf, and without a ſpecial Averment, or ſhewing, chat it was a ſimond 


4 


Contract, it ſhall not be ſo intended. But it may be a Covenant upon a good Con. 


ſideration. Cro. Car. 425, 426. | | 
The Aſſignor of a Leaſe for Years, covenanted that he bad not made at 
But that, Sc. Grant, or any Thing by which the Leaſe may in any Manner be fruſtrate, 5 
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cree and bis Executors, Ly Virtue of this Grant and Aſſignment, may quietly enjoy the 
premiſes during the Term, without the Diſturbance of him or of. any Perſon : The Words, 
bat, &c. depend upon the former Words, and are not new Matter or Sentence ; 
0 therefore the Entry of a Stranger by Eigne Title had not broken the Covenant. 
. pl. 43. | 
Pu ebe Wife of the Leſſor had recovered in Dower, 
In Covenant that a Leaſe aſſigned to the Plaimiff was a ſure and indeſeaſille Leaſe, 
11 that Plaintiff ſhould quietly enjoy without the Let, Trouble or Interruption by bim; 
a Performance pleaded, Plaintiff aſſigns a Breach by the Entry of a Stranger, to 
tich the Defendant rejoined, it was by Diſſeiſin; the Queſtion was, Whether this 
e one entire Covenant, or not. Per Cur', The latter Words cannot qualify the 
mer, they not being Senſe joined together ; as, on Covenant that the Land is of a 
ain Value, and that the Covenantee ſhall enjoy it notwithſtanding any Act done b 
m; this can never be applied to the former Part of the Value. So here the Demiſe 
us made before the Aſſignment, and the Aſſignor had nothing to do with it, there- 
re the Saying that the Plaintiff ſhould enjoy it without the Let of the Defendant 
oes not effect the former Part: So was Dr. Caldecott's Caſe, who purchaſed Biſh ops 
and of the Lord Salisbury, with juſt ſuch a Covenant, and he had Relief in Chan- 
ery thereupon, becauſe the Intent was only to make good his own Aſſignment, not 
e original Title. But per Cur, Had the Words been, to enjoy notwithſtanding any 
(7, that ſhould have gone to the Whole, 2 Keb. 96, 201, 213. 1 Saund. 58. 
Sid. 328. 
2 Covenants or Aſſumpſits are always in Conſideration one of another, yet 
ing diſtinct, one is no Bar of another. 3 Keb. 3 52. 


lonths Warning, ſufficiently repair, and at the End of the Term leave it ſufficiently 

paired to the Leſſor: The laſt Clauſe is diſtin by itſelf, he muſt leave it ſuffi- 

jently repaired without Notice. 2 Keb. 505, 543, 569. 1 Sid. 429. 1 Saud. 321. 

A Covenant with two Conjfunttim & Diviſim, is joint or ſeveral, according as the 

ale is. Moor $49. pl. 1154. 

A Covenant in an Indenture Tripartite between three, & guilibet eorum, if one is 

imnified, they muſt both join. 2 Leon. Caſe 60. 

A Covenant with three jointly and ſeverally that they ſhould pay, Sc. and one of 

e three was ſued, and a Breach aſſigned that he has not paid: And it was de- 

Wurred to, becauſe he had not ſaid, Nor any of the other had not paid. Per Cur, If 
e Action had been brought againſt all, the Non-payment of all muſt be alledged ; 

ut when brought but againſt one, then it is ſufficient to ſay, That be has not paid, 

nd if either of them has paid, the Party ſued ought to plead it. 

So if two are jointly and ſeverally bound in a Bond; in an Action againſt one, it 

ſufficient to ſay, that he has not paid it. Latch 50. 


In a Charterparty the Covenants are ſeveral and not joint. $5 Co. 22. ö. 


enthly, General or Particular ; and where the particular or expreſs Covenant qualifies 
the general, or not. 


HA covenants that be has lawful Right to grant, Ec. and that B. ſpall enjoy not- 
thſtanding any Claim under A. Theſe are two ſeveral Covenants, and the firſt is 
tueral, not qualified by the ſecond ; one Covenant goes to the Title, and the other 
d the Poſſeſſion. 1 Mod. 101. | | 
A Grantor covenanted that he had good Right. Plaintiff ſays he had no good 
ght. Defendant ſays, that the Covenant was wterius, that the Son ſhould enjoy 
notwithſtanding any Act done by the Father, and that he did no Act. The latter 
* „wenant reſtrains the former; it is pleaded to te in the ſame Indenture, all the 
tes whereof ſhall be taken together, (vide 4 Co. 81.) and the particular ſhall 
vify the general; that Covenant being that the Covenantor fantum modo warran- 
waer. And they need not ſet forth the Indenture, for it is confeſſed by the De- 
1 7 and the Plaintiff deſired Leave to diſcontinue. 1 Keb. 234. 1 Lev. 57. 

4. (in a Conveyance of Land) covenants that he is ſeiſed of a good and inde- 
aſivle Eſtate in Fee, and that he bad good Power to convey it to B. according to the In- 
_ notwithſtanding any Act done by him: This laſt Clauſe and Covenant does not 
n the firſt Clauſe of the Covenant, viz. That he had a good and indefcaſible 
de in Pee, notwithſtanding any Act done by him; but this is abſolute and 

; H general, 


If a Leſſee covenants that he will from Time to Time during the Term, after three Reparation; 
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general. And the general Uſe of a Conveyance is to make it ſo, and the one Core. 


fuit in eadem Indentura, that the Covenants in the Indenture ſhall not extend to 4%; 


— 


nant independant on the other. 2 Roll. Abr. 250. 
Covenant to enjoy abſaue legali moleſtatione of the Defendant. Rainsford co. 
ceived a general Entry no Breach, (for that ſhall be intended tortious) and the 
general Covenant is reſtrained by ſpecial Covenant againſt any lawful Let. 2 xy 

17, 723. 
b r Covenant controuls an implied one, but he may uſe either of them , 
his Pleaſure. 

A ſpecial Warranty controuls a general, and the Reaſon is, no Man will take z 
expreſs ſpecial Warranty, when the Intent is that he thall have a general Warrany, 
Winch 93, 94. 

D. by Indenture granted a Fee-Farm Rent to P. which he had purchaſed of tte 
King's Lands, and covenanted that he was ſeiſed in Fee, and had good Right to ſel 
The Breach aſſigned, that he had not good Right. D. pleaded, that »lterjus agrees 


further than to Acts done by the Vendor and his Heirs, P. demurred. Per C, 
Tho' this is a remote Agreement at the End of the Deed, and far diſtant from t- 
other Covenant, yet it has qualified the firſt Covenant, and reſtrains it to Ads dog 
by the Covenantor himſelf only. 1 Lev. 57. 1 Keb. 234. 

J. and V. were Jointenants of a Mill by a Leaſe for Years. V aſſigns all his I 
tereſt in the Mill to another, without F.'s Aſſent or Privity, and dies. J. afterwar 
(reciting the ſaid Leaſe, and that all came to him by Survivorſhip) granted the (i 
Mill, and all his Eſtate, Title and Intereſt to P. and covenants that he ſhall peaceaby 
enjoy it notwithſtanding any Act done by him, and gave a Bond for the Performance 
of Covenants; upon which P. brought an Action of Debt. F. pleaded, that the 
Plaintiff had enjoyed it notwithſtanding any Act done by him. P. replied, tha]. 
Jointenant with F. aſſigned his Eſtate to F. D. who entered and expelled him. De. 
fendant demurred ; and it was adjudged againſt the Defendant, for the Grat ny 
never good, for he had no Power to grant one Moiety, and yet he had exrely 
granted the Mill to P. And the Condition of the Obligation being to perform il 
Grants, the Grant being defective at the firſt as to a Moiety, which is the Subſtance 
of the Agreement of all the Parties; this is not qualified by the Covenant enſuing, 
And it is not like Nokes's Caſe, 4 Rep. for there the Grant was good for the Whole, 
and becomes ill by Eviction afterwards, and therefore in that Caſe the Covenant en- 
ſuing qualified the general Covenant. Telv. 175. Cro. Fac. 233. Lit. Rep. 206 
1 Bulſt. 3, 4 2 Brownl. 212. 

D. let a Houſe to P. by the Words Demiſe and Grant, which Words impor 1 
Covenant in Law; and the Leſſor covenanted that the Leſſee ſhould enjoy the Hou 
during the Term, without Eviction by the Leſſor, or any claiming under him, («bc 
expreſs Covenant was narrower than the other) and gave a Bond for the Performance 
of the Covenants. The Plaintiff granted his Term over to a Stranger, and afſigne 
for Breach, that one F. entered upon the Aſſignee, and recovered in Ejectment, nd 
Debt was brought upon-the Bond. Per Cur', By this Covenant in Law the Afhgnet 
ſhall have a Writ of Covenant, and for the Breach of the Covenant in Law dhe 
Obligation was forfeited ; but becauſe the Plaintiff did not ſhew that S. had a Cot 
nant-Title, (for.otherwiſe the Covenant in Law was not broken) Judgment agu 
the Plaintiff; and the expreſs Covenant qualifies the Generality of the Covenant it 
Law, and it ſhall not extend further than the expreſs Covenant, Nokes's Caſe, 3G 


63. 4. 
Eleventhly, Obligatory or Declaratory. 
Covenants Obligatory, as to enjoy, free from Incumbrances, ſhall never be cht 


ſtrued to raiſe an Uſe, becauſe they have another Effect. 1 Sid. 27. 
Covenants Declaratory ſerve to limit and direct Uſes. Ibid. 


(E) What Words will create or amount to an expreſs Coverant, or bu 


ly pp to Suge is no need of the Word Covenant to make a Covenant, but an) This 
under the Hand and Seal of the Parties, which imports an Agreement, “, 
amount to a Covenant. 1 Roll. Abr. 518. 


L 
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A, made a Bill of Debt againſt B. for the Payment of 207. at four Days, and in the 
End of the Deed covenanted and granted with B. his Executors and Adminiſtrators, 
that if be made Default in any of the ſaid Payments, that then he will pay the Reſidue 
that then ſpall be unpaid ; and afterwards A. fails in the firſt Payment, and before the 
ſecond Day B. brought Action of Debt for the whole 20/. It was moved, if B. will 
ſue A. before the laſt Day, it ought to be by way of Covenant, and not by Debr. 
But per Or, The Action lies; for if one covenants to pay me 1001. at ſuch a Day, The Word 
in Action of Debt lies, a fortiori when the Words of the Deed are covenant and Cv<nant 
ant; for the Word Covenant ſometimes ſounds in Covenant, ſometimes — 


in Contract, pands in Co- 
ſecundum ſubjetam materiam. 1 Leon. 208. venant, ſome- 


times in Con- 
An Action of Covenant was brought upon theſe Words, (viz.) I oblige "myſelf to "at. 
pry ſo much Money at ſuch a Day, and ſo much at ſuch a Day. Per” Cur, Action of Covenant on 
Covenant lies, eſpecially if both Days are not paſſed ; but the Chief Baron Bridgman Nhat Words. 
doubted how the Law would have been if the Words were Teneri & firmiter obligari, s 8 fore 
for that thoſe Words ſound in Debt and not Covenant. And per Cur', The Words ir. © 
ud teneat convent ionem de conventione fracta, are all one. Hardr. 178. 

It is a general Rule that the Word Covenant makes a Leaſe tho' the Word Grant Where the 
be omitted, much more when the Words are To hold, enjoy, &c. 2 Med. Rep. 80. Word Cove- 
But if one covenants to grant, and ſuffer one to enjoy ſuch Lands; this will not want will 
amount to a Condition, for the Intent of the Parties is only to make it a Covenant. Wale a Male. 

In Covenant on a Feoffment and Grant of Biſhops Lands, Breach was aſſigned that 
the Defendant had no good Title. On Demurrer the Court conceived that this will 
not make any expreſs Covenant, but Dedi will, and ſo will Reſervando. 3 Keb. 549. 

Covenant does not lie againſt Executors of Tenants in Tail upon theſe Words De- Demiſe and 
miſe and Grant. 1 And. 12. 

Upon the Words Demiſe and Grant, without any other Words which comprehend 
Warranty in them, an Action of Covenant lies; and a Leaſe by Eſtoppel is a good 
Leaſe to ground the Action upon Eviction, and to traverſe that he was not poſſeſſed 
by Virtue of a Leaſe, is no Plea againſt the Leaſe by Indenture, which is an 
Eſtoppel, without ſhewing a particular Cauſe. Cro. Fac. 73. 

If the Lord grants to his Tenant that be will not diſtrain him in ſuch a Part of his 
— oy Rent; this ſhall be taken to be a good Covenant by this Word Grant. 
Perk. J. 09. 

If a Man makes a Leaſe for Years, and warrants it to the Leſſee, his Heirs and 
_— tho' this be not a Warranty, yet it is a good Covenant in Law. Bro. Cove- 
nant 35. 1 
Tho' the Words Vendidit, IMignavit and Tranſtulit do not amount to a Covenant , 45 
againſt an Eigne Title, yet againſt the Covenantor it will amount to a Covenant. Hr, 

3 Keb. 304. Tranſl ui t, 

If a Leaſe for Years made to A. determinable upon the Lives of B. C. and D. 

B. dies, A. aſſigns to E. and E. reciting the Death of B. and the Aſſignment to 
bim, aſſigns the Term to E and covenants with him that he himſelf is lawfully poſ- 
ſeſſed of all the Premiſſes of a good and ſufficient Eſtate for the Reſidue of the ſaid 
Term, if the ſaid C. D. or either of them, ſhall happen ſo long to live; and they 
the ſaid C. and D. are yet in full Life, tho' the Words are not, and that the ſaid C. 
«nd D. are yet in full Life; yet this is implied by the Words, and is as a ſeveral 
Corenant, or otherwiſe the laſt Part would be void and of no Effect. The Breach 
vs, that C. was dead at the Time of the Aſſignment. 2 Roll. Abr. 249. pl. 2. | 

he Words gielding and paying make an expreſs Covenant, and not a Covenant in Yielding and 
au only; as if a Man lets Land for Years, reſerving a Rent, Action of Covenant paying. 
© tor Non-payment of Rent, for Reddendo the Rent is an Agreement for the Pay- 

Went of the Rent, which will make a Covenant. 1 Lentr. 10. 1 Roll. Abr. 519. pl. 10. 

Theſe Words in a Leaſe for Years, that the Leſſee ſhall repair, make a Covenant. Words of A- 
> in the Caſe of Indentures of Apprenticeſhip there are not the formal Words of greement 
be 2 but only an Agreement that the Maſter ſhall do this and the Appren- make a Co- 
« ball do that; theſe are Covenants, but in all theſe Caſes there is ſomething of . 
in Undertaking, 1 Roll. Abr. 519. ; | 
Says i ords in a Deed of Leaſe, and the Leſſee ſpall repair the Mills (being the The Leſte 
the 55 rp ed) as often as Need ſhall require, and ſhall leave them ſufficiently repaired at ſhall repair 
ad oth of the Term, make a Covenant ; for it is the clear Agreement of the Parties, 

anerwiſe the Words, ſpall leave, &. will not have any Effect, and becauſe ag 
the 


Grant. 
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the laſt Words it cannot be a Condition, and being by Indenture it is the Word & 
both Parties. Poph. 136. Cro. Fac. 399. 1 Roll. Abr. 518. 
If Leſſee for Years covenant to repair, Sc. provided always and it is agreed that, 
Leſſor ſhall find great Timber; this makes a Covenant on the Part of the Leſſor y 
find great Timber by the Word agreed, and ſhall not be a Qualification of the C. 
venant of the Leſſee. | 
But if the Leſſee covenants to repair, provided always that the Leſſor ſhall find greg 
Timber, without the Word agreed; this Proviſo ſhall not be any Covenant on th 
Part of the Leſſor, but ſhall only be a Qualification of the Covenant of the Leg, 
1 Roll. Abr. 518. 
In the Indenture of Apprenticeſhip that the Apprentice ſhall be loyal, & [24 f 
velaret, theſe Words imply a Covenant. Abor 135. . 
Words in the If a Deed be made to another in theſe Words, viz. I have a Writing iy 
future Tenſe. Cuſtody in which W. ſtands bound to B. in 1001. and I will be ready to produce it; thy 
is a Covenant, for this is a preſent engaging to do it, 1 Roll. Abr. 519. 
Bond to pay The Teſtator was indebted to the Plaintiff by Bond, which tre did thereby cox. 
401. when an nant to pay when ſuch a Bill of Coſts ſhould be ſtated by two Attornies, indifferent 
Account ſhall to be choſen between them; and ſets forth in his Declaration, that he named ot: 
—_—_— * Attorney, and deſired the Defendant's Executor to name another, which he refuſe, 
and ſo brings Action of Covenant; this is a Covenant and not a Solvend', and ifi 
ſhould not be a Covenant but an intire Bond, then it would be in the Power of the 
Obligor whether ever it ſhall be payable, and the Plaintiff having named an Attone, 
ought to recover. 2 Mod. 266. 
Jam content to give to W. 10 l. at Michaelmas and 10 l. at Lady-day ; an Action d 
Covenant lies upon it as well as Debt. 3 Leon. 119. 
If A. makes a Deed to B. in theſe Words, I have in my Cuſtody one IM riting olligum 
in which Writing obligatory one W. now ſtandeth bound to the ſaid B. for the Paym if 
400 l. ſuch a Day, being the proper Money of B. and I will be ready at all Time gin] 
ſhall be required to deliver the ſame Writing obligatory to the ſaid B. If B. abet de. 
mands the Obligation of the ſaid A. and he refuſes to deliver it, B. may bam n 
Action of Covenant upon this Deed by Force of theſe Words, And I will be nut a 
all Times, when I ſhall be required, to re-deliver the ſame. 11 Car. B. R. 
If there are Articles of Agreement between A. and B. by which it is agreed (unn 
a Marriage intended between A. and C) that all the Stock of C. ſhall remain in tit 
Hands of B. until A. ſhall make a certain Jointure to C. ip/o B. annuatim ſolvents u 
A. intereſſe pro inde ſecundum ratam 81, per Cent. Ec. and if B. does not pay the ſi 
Intereſt, an Action of Covenant lies againſt him upon theſe Words, for that ev] 
Agreement by Deed is a Covenant, and otherwiſe A. ſhall not have any Remedy fit 
the Money. 8 Gar. B. R. Croſs and Northey, 1 Roll. Abr. 518. pl. 6. 
So where a Man acknowledges himſelf to be accountable to another for all Money 
by him charged upon A. to be paid to B. 1 Lev. 47. | 
Covenant oo If a Man conveys Lands to another in Fee with Warranty, and after the Land“ 
Warranty ac- evicted > | Eigne Title for certain Years, the Grantee of the Land may have 4 
— Leda Action of Covenant upon the ſaid Words againſt the Grantor upon this Eiche 
"1-02 15 altho' the Warranty be annexed to the Freehold, for the ſaid Words make a Co 
nant if a Chattel be evicted, and a Warranty, if a Freehold be demanded, 18% 
Rep. 25. Vide Hob. 3. Telv. 139. 
Coneeffi ( An Action of Covenant was brought on the Words Conceſi && Feoffavi in a Cov 
F-rfavi, veyance of an Inheritance, and Breach aſſigned in Entry on the Plaintiff: Defend 
demurred, and the Queſtion was, Whether Cunceſi makes a Warranty or Coven 
in Caſe of Inheritance as it doth on a Term. The Court inclined it would 9 
3 Keb. 188. 


(F) What Words amount to a Covenant and not to a Condition, or 10 f Ct 
dition and not to a Covenant, 


2 Treſpaſs Defendant juſtified, for that M. ſeiſed of Lands let them to the Pi 
1 tiff, except the Trees, and Liberty of eradicating & aſport” cum averits rep" 


fepes & implend foveas ; and M. granted the Trees and the Liberty to 4 _ 
and the other Defendants, as his Servants, uſe this Liberty, which is ſpeci 


pleaded, Que eſt ead fraftio. Plaintiff demurred, and for Cauſe beret 2 
I 


A. 


e 
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Defendants have not alledged that they have filled the Ditches and amended the 
Hedges, according to the Agreement. Pollexſen for the Plaintiff ſhewed that this is a 
Condition, and not being performed deſtroys the Agreement, and avoids the Liberty. 
But Per Cur, This is not a Condition but a Covenant, for which the Leſſee has 
Remedy by Action. 

It was objected that the Power and Liberty was annexed to the Reverſion, which 
is not granted to A. ſed non alloc', for the Liberty is annexed to the Trees, and inci» 
dent to them, and 1 with them. T. Jones 205. 

One made a Leaſe for Years, Leſſor covenants that the Leſſee ſhould have Houſe- A Covenant 


boot, Hay-boot and Plough-boot, without committing any Waſte, upon Pain of For- ® the Part of 


fiture of the Leaſe; the Covenant is no more than what the Law appoints, and = . 


therefore vain; and it is a Covenant on the Part of the Leſſor, and fo cannot be Condition. 
a Condition. Cro. Eliz. 604. 

A. made a Leaſe of Lands to B. for ten Years, rendring Rent, and B. covenanted Covenants in 
to repair; afterwards A. by his Will deviſed that F. ſhould have the Lands for thirty * * 
Years after the ten Years, under the like Covenants as are compriſed in the Leaſe; * 
this makes them to be Conditions in the ſecond Leaſe what were Covenants in the firſt, ſecond. 
for they cannot be Covenants for want of a Deed ; and if they ſhould not be Condi- 
tions, the Heir of the Leſſor were without Remedy if they are not performed. Godb. 

98, 99. 2 Leon. pl. 40. Owen 54. „ 
Leſſze covenanted in an Indenture of Leaſe, that he would not alien nor aſſign his Where a Co- 
erm to any other but his Wife for Life, and the Reſidue of his Term to his — : 
hildren, or one of his Youngeſt Brothers, upon Pain of forfeiting his Leaſe ; the defeat the 
Leſſee aſſigned it to his Brother, having a Wife: This Covenant is a Condition to Eſtate. 
jefeat the Eſtate, for being by Indenture they are the Words of both Parties, and 
re ſufficient to determine the Leaſe. Cro. Fac. 398. 2 Bulſt. 290. 
A Leſſee brought Covenant, and declared that the Leſſor covenanted with him Paying, per- 
hat he paying the Rent, and performing the Covenants on his Part to be performed, forming: 
hall quietly enjoy; the Breach aſſigned was a Diſturbance by the Leſſor; Leſſor 
leaded the Plaintiff did enjoy quietly till ſuch a Time, but then he cut Wood down, 
hich was contrary to his Covenant, and then he entred: The Queſtion was, 
Vhether the Defendant's Covenant was conditional or not; for if it amounted to a 
ondition, then the Leſſor's Entry is lawful ; but if it be a Covenant, he ought to 
ring his Action. Per Cur”, The Covenant is not conditional, for the Words paying 
1 performing ſignify no more than that he ſhall enjoy under the Rents and Co- 
enants. 
Indeed the Word paying may in ſome Caſes amount to a Condition, but that is Where the 
here without ſuch Conſtruction the Party can have no Remedy. 2 Mod. 35. Vaughan 
2. 1 Kad. 266, 280. Condition, 
| A Leſſor covenanted that the Leſſee paying his Rent ſhall enjoy the Land demiſecd and Where 
luring the whole Term, the Leſſee did not pay the Rent, and was afterwards ejected not. 
Ja Title Paramount; by two Judges againſt one the Covenant is conditional, and 
e Leſſee ſhall not have Advantage of it if he did not perform the Condition, which 
created by the Word paying. 4 Leon. 50. | 
One covenants that the Plaintiff ſhall quietly enjoy the Land demiſed, paying the 
kent reſerved ; and it was pleaded that Plaintiff had not paid the Rent according to 
e Reſervation. On Demurrer it was adjudged that the Word paying does not 
ike the Covenant conditional, but it is a reciprocal Covenant, for which the Party 
lay have his Action. T. Jones 206. 
A Man lets Land by Indenture, and in it is ſuch a Clauſe, and it is covenanted 
or agreed) between the ſaid Parties that the Leſſee ſhall not do ſuch a Thing, upon 
an of forfeiting his Eſtate. It is a Condition, for the Words being indifferent not to a Co- 
iether of the Leſſee or Leſſor, they ſhall be taken for the Words of the Leſſor. venant. 
Roll. Abr. 40), 408. | 
P. covenanted with D. to aſſign over his Trade to him, and that he ſhould not 
deavour to take away any of his Cuſtomers, and in Conſideration of the Per- 
8 of this Covenant D. covenanted to pay P. 60 J. per Ann. during his Life; 
* Words in conſideratione performationis make it a Condition precedent, which 
| * be averred. Per Cur, præter Twiſden, who ſaid, How long muſt he ſtay till he 
* titled to his Annuity ? as long as he lives; for this Covenant may be broken at 
If Time, Maledicta expoſitio. 1 Mod. 64. 2 Saund. 155. 2 Keb. 674. : 
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In Lord Cromerell's Caſe the Words covenanted, provided and agreed, give an 14, 
vantage of a Condition or a Covenant, 

B. R. let Lands to the Defendant ; Plaintiff replies, that the ſaid Leaſe waz von 
Condition, (viz.) the Leſſee by the Indenture of the ſaid Leaſe did covenant he 
he would not put out nor diſturb any of the Tenants inhabiting within the fa 
Manor out their 'Tenements doing their Duties, according to the Cuſtom of the fd 
Manor; and ſhewed that the Defendant had put out one A. C. a Tenant, Gg at 

A Condition that B. R. had re-entred for the Condition broken: Per Cur”, It is a Condition the 
tho' the Words the Words ſound in Covenant, and be the Words of the Leſſee, yet the Leaſe bein 
ſound in Co- made by Indenture, the ſame is the Deed of both, and every Word in it is ſpoke 
1 by both Parties; and tho he may have Action of Covenant, yet he cannot thergy 
overthrow the Leaſe, as by Entry for Condition broken; and yet by the \Ware; 
ſeems that the Meaning of the Indenture was, that by the Breach of this Coveny: 
the Eſtate ſhould be deteated. 
Covenant not So in 24 Eliz. Hill and Lockham, by Indenture the Leſſee covenanted to grind al 
7 his Corn at the Leſſor's Mill, and in the End of the Indenture the Leſſee covenants 
Manor out of to perform all Covenants, ſub pena forigfacturæ; and by the Opinion of the whe, 
their 'T'ene- Court the ſame was a Condition, but in the principal Caſe the Breach was not ue! 
ments doing aſſigned. It is ſaid he had put out a Woman «nam tenentem, Ec. and perhaps ſhe wy 
their Duties. but a Tenant at Will, and the Covenant refers only to Copyholders, and perhaps ſi 
had diſſeiſed one of the Tenants, and then the putting her out was no Breach; it i 
ſaid ſhe had done her Duty, that might be once; he ought to have ſaid ſhe had dar 
her Duty always, and the Exceptions were incurable. 1 Leon. 245. 

The Parſon of DP. covenanted with one of his Pariſhioners that he ſhould pay 
Tithes, for which the Par;ſhioner covenanted to pay to the Parſon an annual Sum d 
Money, and afterwards the Tithe not being paid, the Parſon ſued him in the (ur 
Chriſtian ; and the other prayed a Prohibition. Per Cur”, It is a bare Covenant, and 
no Intereſt of the Tithes paſs ; and the Party who is ſued for Tithes has no Ren 
but by Action of Covenant. Poph. 140. 

If Articles are made by Indenture between A. and B. by which A. covenint th 
pay 100 J. to B. at a Day, and B. covenants, upon Receipt of the 100]. to give an 
Acquittance for it, and to enter into Bond to 4 conditioned to ſave A. harnith 
from all Claims to certain Lands in his Poſſeſſion: If A. tenders the 100 “ at th 
Day to B. it is no Breach of B.'s Covenant, if he refuſes to receive it, and to mile 
an Acquittance, Ec. for perhaps it was the Intention of the Parties that it ſhould it 
in the Election of B. to receive the Money, and make Acquittance, Cc. or | i 
alone. Stil. 481. adjudged Ni. Sed Quare. | 

Where a Pro- A Proviſo coupled with other Words of Covenant and Grant ſhall not create 
viſo ſhall not Condition, but be of the ſame Nature as other Words of Grant, as Proviſo ſent! 
make a Con- and the ſaid A B. covenants and grants to and with, Ec. that the ſaid E. of II ad 
dition, 3 
I. M. may dig for Oar. 4 Leon. 147. Moor 174. 
Proviſo where If A. makes a Leaſe to B. for Life, with a Proviſo that if the Leſſee dies within 
it makes not the Term of forty Years, that then the Executors of the Leſſee ſhall have it for i 
4 apy ov many of the Years which ſhall amount to the Number of forty Years, to be accounts 
wer | from the Date of the Indenture of Leaſe; this Proviſo ſhall not make a Leaſe, bd 
only a Covenant. Dyer 150. 1 Co. 155. 

On Marriage agreed on between the Defendant and one Mary J. 15001. was be 
paid by Articles at ſeveral Days to the Plaintiff, and he to convey ſeveral Lands and 
an Office to the Defendant, Proviſo that the Defendant out of the firſt three Tees Peril 
ſhould pay 500 l. to the Plaintiff, Plaintiff brings Debt on this Proviſo, averring F. 
fits above the Value received, and that the Marriage took Effect. Defendant d. 

Where a Pro- murs, becauſe this Proviſo is in Nature of a Defeaſance or Condition. Per Cl 
. This Proviſo can never have any Effect as a Condition; Aoyle was to ſurrenc*! . 
Chinon hed bring the other in, but could not re-enjoy it on Breach of Condition: There de ; 
is by way of Words that refer or direct to any Proviſo to be in the future Grant, nor would tee 
Agreement, Matter bear it, being an Office of Juſtice, and therefore it could not be ted“ 
on Breach of the Condition, it muſt be conſtrued by Agreement of the Parties ® 
be a Covenant. 1 Keb. 842, 860, 892. This Proviſo is not by way of D 
ſance but Agreement. 1 Lev. 155. Per tot Cur, It amounts but to a Coe, 
by Articles, - 

ws | 


— ä — — — 


—B— — a 


It is covenanted and agreed between the Parties, that F. H. doth let the ſaid Articles e. 
Lands for and during five Years, to begin, Oc. Provided always [that the ſaid De- _—_— 
fendnt] ſball pay to Plaintiff yearly at ſuch Feaſt-Days, by equal Portions, &e. during Leatt. 8 
the Term; and the ſaid Parties agree that the Leaſe ſhall be made purſuant. Per 
Ou, 1. This is an immediate Leaſe becauſe of the Words he doth let. 2. This Pro- 
viſo is a good Reſervation of the Rent, it being by Articles whereunto either of 
them were Parties. Per Popham, It is a Reſervation and a Condition alſo; Proviſo Where Pro- 
joined with the Words of Covenant make it a Condition and a Covenant alſo, Cr. viſo makes 5 
Eliz. 486. Moor 459. Ney 57. 1 

If a Man by Indenture lets Lands for Years, provided always and it is covenanted Go. 
and agreed between the ſaid. Parties that the Leſſee ſhould not alien; and it was ad- 
judged that this was a Condition by Force of the Proviſo, and a Covenant by Force 
of the other Words. Co. Lit. 203. C. : 

A Grant was made by the Earl of P. of the Lieutenancy or Deputyſhip of the where « Pro- 
Weſt-Part of the Foreſt of S$-/wood, ro Sir M. B. and the Heirs Male of his Body, vii amounts 
Provided always, and the ſuid Sir M. covenanted and granted, &c. with the ſaid to a Condi- 
Earl, bis, &c. that it ſhall be lawful for the ſaid Earl, his Heirs and Aſſigns, to have 1 0 
all the Pre-eminence aud Commanadinent g the ſaid Game and Hunting there as if the n 
Grant had not been made; Pꝛovided allo, and the [aid Sir M. covenanted for, &c. to Provided alſo, 
and with the ſaid Earl, bis, &c. that the ſaid Sir M. and the Heirs Male of bis Body, nd it is co- 
rund preſerve the Game, as it bad been uſed, and that they ſhould not cut any Il bod, — 4 
Kc. Sir H. B. Son of Sir M. cut down four Timber-Trees: Now the Quzre was, — —_ 
whether this is a Condition, and ſo gives Entry to the Earl on a Covenant, or not ? it is a Cove- 
Per Cur”, The firſt Proviſo is not a Condition but a Covenant, either becauſe by this nant, and 
he is not to do more than he may do by his ſuperior Cuſtody, in which Caſe he ought _ a Con 
to do it by his own Authority; or if it be taken, that he may kill the Game at © 
Pleaſure, it is void, becauſe againſt his Office. The ſecond Proviſo is but a bare Co- Where a Pro- 
venant, it ſhall be intirely the Words of the Grantee himſelf as the Covenant is, and vilo is © bare 
without the Words of the Grantor a Condition cannot be; and therefore ſuppoſe it ce, =_ 
had been on the other Part; Pꝛovided always, and the Grantor covenants that the © ©" 
Grantee ſhall have the Refuſe of the Browſe, &c. this is a meer Covenant. Poph. 116. 

Vide Moor 706. Cro. Elix. 384, 560. where this Caſe is differently reported. 

Pwvided always, and it is covenanted, granted and agreed between the Parties, 
What if the Leſſee ſells or aliens the Term, that the Leſſor ſhall have the Preferment ; 
_ good Condition, becauſe of the Words of the Leſſor as well as the Leſſee. 

b. 117. 

P. made a Leaſe for Years to H. of a Farm, except the Wood, and covenanted 
with the Leſſee that he ſhould take all Manner of Underwood; Provided always, and 
Phe Leſſee covenants, that be will not cut any Manner of Timber-Trees ; this was adjudged 

o Condition. Poph. 117. 

If by Articles of Agreement made by Indenture between A. and B. A. agrees that 
3. ſhall have a Houſe in a Street of London for certain Years ; Provided and upon Co1:- 
uitzon that B. ſhall receive and pay the Rents of the other Houſes in the ſame Street of A. 
nentoned in a Schedule; and it is further agreed that B. for bis Labour in colleding the 
[17 Rent, ſhall have the Overplus of the Rents beyond ſuch a Sum ; this is not any Co- 
nant on the Part of B. to bind him to receive and pay the Rents mentioned in the 
chedule, but the Proviſo will make the Eſtate of B. void in the Houſe (this being a 
Leaſe, and will not make a Covenant). Cro. Car. 128. Yet ſee 1 Lev. 47. 

lf there be Articles of Agreement made by Indenture between A. and B. in which 
agrees, that B. ſhall have a Houſe in a Street in London for certain Years ; pro- 

"0d and upon Condition that B. ſhall receive and pay the Rents of the other 
ouſes of A. in the ſame Street, mentioned in a Schedule annexed to the Indenture ; 
8 it is further agreed that B. for his Labour in the Collection of the ſaid Rents, 
all have the Overplus of the Rents over and above ſuch a certain Sum: This is not 
ly Covenant on the Part of B. to bind him to pay and receive the Rents mentioned 
9" Schedule ; but the Proviſo and Condition only will make the Eſtate of B. 


b 4 Houſe, (this being a Leaſe) and will not make a Covenant. 1 Rol. 


| <coverors to an Uſe before the Statute 27 .8. made a Leaſe for ninety-nine Proviſo a- 
= by Indenture at 10 . Rent; Leſſee by the ſame Indenture covenanted that 6m. 
would pay the Rent to C que Uſe, his Heirs and Aſfigns, proviſo ſemper if the Cenant. 


ſaid 
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ſaid Ceſtuy que Uſe did not make his Heir Male his Aſſignee, that then he ſhovlg pa 
the Rent to the Recoverors, their Heirs and Aſſigns. Afterwards Ceſtuy que Uſe died, 
and did not make his Heir Male his Aſſignee, Leſſee did not pay the Rent to the 
Recoverors : The Queſtion was, if this 1 was forfeited, and if this Proviſo make; 
his Eſtate conditional: Per Cur”, It is no Condition that went to the Eſtate, but only 
abridged the Covenant. Cro. Eliz. 73. 2 Leon. 128. 


— 


(G) What Words of Covenant or Agreement amount to a Grant, Leaſe, &c. ad 
what to a Covenant only. 


Covenant to TF a Man covenants to permit and ſuffer another to have, hold and enjoy cer 
N 2 1 Lands à die dat for Life; this is a Covenant and no Leaſe, and the Lay yil 
a 2 not expect any Livery, and for this he ſhall not be Tenant at Will. gy 
and no Leaſe. Abr. 859. 
Where Cove- Covenant in ſome Caſes ſhall amount to a Grant; as where one covenants Qu 
nant ſhall a- Jicitum foret for the Leſſee to take neceſſary Fire-boot and Houſe- boot, to be «. 
=_ to a pended, and for the Reparation of the Premiſſes. Cro. Fac. 291. 
rant, 
Covenant and The Words Covenant and Grant that he ſhall enjoy the Lands for ſix Year; + 
grant that one mounts to a Leaſe, and ſhall bind the Heirs. 
1 And the Words of the Covenant and Grant of the Leſſee that he ſhall pay ſuch 
amounts toa Rent yearly, amounts to a Reſervation. Cro. Fac. 207. | 
Leaſe. 
Mortgage G. H. being ſeiſed of Land in Fee, covenanted with M. V to convey it by Fine c 
and not a other Aſſurance to M. I. and his Heirs before, Sc. which ſhould be to the Uſe c 
Leaſe. him and his Heirs, with a Proviſo that if he paid to M. /. 1001. at the End of 
thirteen Years, that then he might re-enter, and that all Aſſurances ſhould be to the 
Coniſor ; and covenanted and granted for him and his Heirs with the ſaid MH. ud 
bis Heirs, that he and his Heirs ſhould enjoy the ſaid Land until the End of the lid 
thirteen Years, and after for ever, if the ſaid 100 J. was unpaid ; and M. V. cots 
nanted to pay yearly two Capons, and that he would not commit any Waſte. Px 
Cur', This is not a Leaſe, for the Intent of the Parties was that it ſhould be a Mon- 
gage, which is but a Covenant that he ſhall enjoy during the Time of the Mortgag, 
and not a Leaſe; and the Covenant for quiet Enjoyment ſhews as much. Cr. 
"Fac. 172. 
Coverant and 7 If one covenants and grants with another that he ſhall have and hold his Lands fir 
_ -= ſo many Years, it is a good and abſolute Leaſe ; but if he covenants and grants thi 
and hold the he ſhall enjoy his Lands for ten Years, it is not a Leaſe, becauſe it ſounds only it 
Land, Cc. is Covenant. Cro. Fac. 172. | 
a Leaſe, If A. covenants with B. that C. ſhall have his Land for ſo many Years, rendrit; 
ſuch a Rent, here is not any Leaſe, and therefore no Rent. 
But if A. had covenanted with C. himſelf, it had been otherwiſe, becauſe betnil 
the ſaid Parties. 1 Leon. 136, 118, 119. : 
Agreement An Agreement or Covenant made between J. S. and J. N that J. D. ſhall hüt 


eee = ſuch Lands for Years; this being made between Strangers cannot amount to a Leite 
to — % So if 7. & covenants with J. D. that his Executors ſhall have ſuch Land e 
a Leaſe. twenty-one Years ; this cannot amount to a Leaſe, for they are in this Degree # 


Strangers. Cro. Eliz. 173. 1 Leon. 136. 

In an Indenture of Articles the Plaintiff covenants that Z. Brother of the D* 

fendant, ſhould enjoy ſuch Lands until the Feaſt of St. Michael! next follovly 

rendring ſuch a Rent at the End of the ſaid Term, and that E. ſhould pay fie 

Rent. The Defendant pleaded that his ſaid Brother paid to the Plaintiff befor te 

ſaid Feaſt of St. Michael, in full Satisfaction of the ſaid Rent, 3 s. The Plea | gow 

and upon the Matter the Covenant is well performed, for there is not any Rent n 

this Caſe, for here is not any Leaſe; for if A. covenants with B. that C. ſhall bie 

his Land for ſo many Vears, rendring ſuch a Rent, here is not any Leaſe, and fo 

Rent; otherwiſe if A. had covenanted with C. himſelf. x Leon. 136. q 

Conceſſit Where 7. S. covenants & Conceſſit to F. M that he ſhall have twenty — 
makes a Land for twenty-one Years; it is a good Leaſe, for this Word Conceſſt is as goo 

Lenſe. Dimiſit. 1 Leon. 118, 119. vr 


4 


* 
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By Articles between H. and . it is covenanted and agreed between the Parties 

that the ſaid I. doth let the ſaid Lands for and during five Years, to begin ar 

Michaelmas next enſuing, provided that the ſaid Defendant ſhall pay to the Plaintiff 

:nnually during the Term, at the Feaſts of St. Michael and the Aununciation, 120 J. 

yy equal Portions : And the ſaid Parties do covenant that a Leaſe ſhall be made and Afrucles mates 

(-aled, according to the Effect of theſe Articles, before, Sc. the Feaſt of All Saints. an immediate 

per Cur), 1. It is an immediate Leaſe, becauſe of the Words, it is agreed that he doth 8 tho 
, being in the preſent Tenſe, and that which followed is in Reference to further 8 
Aſſurance, and the rather for that it is to be made after the Beginning of the Term, 


in th 
{> he ought to have the Term preſently at Aichaelmas. 2. This Proviſo is a good Lenſe ſhall be 
Reſervation of the Rent. Cro. Eliz. 486. Meor 459. | made and 


The Word Agreement being only in the Stile, and not in the Article itſelf, a Co- fealed. 
enant and Promiſe alone will not amount to a Leaſe of a Freehold. Per Tyrrell, 
The Reaſon of Hob. 3. was becauſe the Word Convenit was joined with Agreeavit, 
and a Covenant to enjoy has been held no Leaſe. 2 Keb. 268. 


(ih How a Covenant in Law may be created, and ile Operation and Conſe- 
quent upon it. 


T F a Man leaſes for Years, and ouſts the Termor, he ſhall have Covenant againſt Action of Co- 
him tho* there be no expreſs Covenant in the Deed. 1 Roll. Abr. 519. venant. 

But it is held to be otherwiſe where a Stranger ouſts him; for when Covenant is 

rought upon the Word Demiſi, the Plaintiff ſhall not recover Damages, but the 

erm itſelf, which he cannot againſt a Stranger. 2 Leon. 104. Cro. Eliz. 214. 


Yet Quere, for the Books don't ſeem to admit of this Diverſity where the Ouſter 
dy the Stranger is with Title. 


If a Man makes a Leaſe for Years of Land, by the Words Conce ſi or Demiſi, they Cencai, Dew 
mport a Covenant; and if the Leſſee or his Aſſignee are evicted, they may bring an . | 
Action thereupon. 5 Co. 17. 4. 18. 4. 
But D. let to P. a Houſe in London by the Words Demiſe, Grant, Oc. and the Demiſe, 
eſſor covenants that the Leſſee ſhall enjoy the Houſe during the Term without Graz. 
viction by the Leſſor, or any claiming under him; and the Leſſor was obliged to 
Perform all Covenants, Grants and Articles in the Indenture. P. grants his Term 
er to a Stranger: In Debt, upon this Obligation, D. pleads Performance of all 

ovenants; P. aſſigns a Breach, that one Savery entered upon the Aſſignee, and made 
Leaſe for ſeven Years to one D. if he ſhould ſo long live, who brings Ejectment 


gainſt the Aſſignee, and recovered. D. demurs in Law: The Court was againſt P. 
d reſolved, 


1. That by this Covenant in Law upon the Words Demiſe and Grant, the Aſſignee Aſſignee ſhall 
all have a Writ of Covenant. Dyer 257. have & Writ 
2. That by this Breach of Covenant the Obligation in Law was forfeited, for he » Covenanc 


4 bound to perform all Covenants, Grants, Sc. which extends as well to Cove- 5 _ 


8 Demiſe and 
ants in Law as to Covenants in Fact. Grant. 4 
3. Altho' that the Recovery was by Verdict, yet P. ought to have ſhewed that Pleading En- 


very had elder Title, for otherwiſe the Covenant in Law was not broken; and be- try by a 
ale he did not ſhew it, for this Cauſe they reſolved againſt P. Stranger he 
4 The (aid expreſs Covenant qualifies the Generality of the Covenant in Law, 7# ſhew he 


ad reſtrains it by the mutual Conſent of both Parties, that this ſhall not extend ha 'gne 
ther than the expreſs Covenant. 
And it is but Reaſon that the particular Covenant ſubſequent ſhould qualify the particular Co- 


Faeral Force of the Word Demiſi, for otherwiſe the particular Covenant ſhould be in venant ſuble- 
in, if the Force of the Word Demi/i ſhould ſtand, 4 Co. 80. | gar. quod 
date; when a Covenant is created by Law, the Covenantee cannot have Covenant f 7 8 - 
be be ſt | * * 3 „„ neral Force 0 
es dot ouſted by one who hath Title; but upon expreſs Covenant it lies tho' a this Word 
anger enters without Title. 2 Brow. 161, 162. [Demiſe.] 

bu, altho' upon expreſs Covenant to pay Rent, Covenant lies againſt the Leſſee 


* Rent after Aſſignment; yet it ſeems ſuch Action does not lie againſt a Leſſee 
on a Covenant in 


Law (as yielding and paying] after the Aſſignment. Sid. 447. 
: c. and B. are joint Leſſees of a Mill, and B. aſſigns to C. and dies, and after 
nr N Mul 1 Jointenancy and Death of B. and that all ſurvived to A. grants the 


© P. and covenants that D. ſhall enjoy it for an Act done by A. &c. If G 
5 K enters, 


— 
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enters, Ec. D. may have Covenant againſt A. for as to a Moiety the Grant w;; void 
and A. had no Power to grant what before was granted by B. Telv. 15. ; 
And if the ſpecial Covenant ſhould qualify the general, the Grantee ſhoula 
have any Remedy for the Half at all. 2 Brownl. 214. * 
Demiſe. The Word Demiſi imports a Covenant. The Plaintiff declared, that at the T; 
of the Leaſe made the Leſſor was not ſeiſed of the Land, but a Stranger, and * 
Covenant in Law broken; but he did not lay any actual Entry by Force of his Leaſe 
nor any Ejectment of the Stranger, nor any claiming under him, and ſo no Eau 
ſion. Per Cur', The Action did well lie, for the Breach of Covenant was, that th 
Leſſor had taken upon him to Demiſe that which he could not, and Demiſi impor, 
Power of letting, as Dedi does of giving; and it is not reaſonable to force the Leſks 
to enter upon the Land, and ſo to commit a Treſpaſs, Hob. 12. 
And ſo by the Word Demiſi an Action of Covenant lies, tho? he never enters, 
But Covenant was brought upon the Word Demiſi, for not repairing a Pun 
where the Uſe of the Pump is ler, h 
It is ſaid in 1 Sid. 430. 1 Sand. 321. and 1 ent. 26, 44. that regularly no Cor, 
nant lies upon the Word Demiſi, unleſs in Caſe of Eviction of the Leſſee, and adu 
Ouſter or Expulſion by the Leflor, or a Stranger, as Noke's Caſe is; and ſo it xx 
adjudged in the Exchequer-Chamber, that Covenant lies not. And tho' the Soil ir{ 
was excepted where the Pump ſtood, yet the Leſſee may enter and repair the Pu 
Demiſe, Tenant for Life, Remainder in Fee to another; the Tenant for Life by the War 
Grant. Demiſe or Grant made a Leaſe for Years, and died, and after he in Rematte 
entered, and ouſted the Leſſee for Years; in this Caſe upon this Covenant in Ln 
he cannot charge the Executors or Adminiſtrators of the Leſſor, but upon an end 
Covenant for quiet enjoying he may. Dyer 257. pl. 13. Cro. Car. 157). 1 Lern 1 
Dei, Conceſi R. lets the Manor of D. to H. for twenty-one Years, and after by the Words J 
& ad firmam Eg Conceſſi & ad firmam tradidi, lets the ſame Manor to the Plaintiff for Life, 30 
. enters and is ouſted by H. and ſo he brought Covenant: If the intire Eſtate fr Li 
Eviction of a be evicted under the Title of the Leſſor, Leſſee ſhall not have Covenant, ſu ty thi 
Frechold. he ſhall recover but Damages, which are Perſonal, and are not a Recompence fo 
the Loſs of a Freehold, aliter for the Loſs of Poſſeſſion for a Time, and ſo it benz 
but a Term evicted, the Leſſee ſhall have Covenant upon thoſe Words in Law. Tix 
Words in the Leaſe will enure to a double Warranty, Dedi to a Freehold, and Dem! 
to an Eviction for Years. Hob. 3. Telv. 139. 1 Roll. Rep. 25. Noy 131. 
Fendidit, of The Words aſſign, ſet over and transfer, vendidit, aſſignavit & tranſulit, do nt 
ignavit amount to a Covenant againſt an Eigne Title, yet againſt the Covenantor himſef! 
trarftulit. will amount to a Covenant againſt all claiming by, from or under me; and if I e, 
Covenant lies againſt me upon the Wrong: So upon the Reſervation of Rent u. 
Stranger, Debt lies not by the Stranger, he may have an Aclion of Covenant fit 
Non-payment, and ſo may the Leſſor. 3 Keb. 304. 
A Grant of an Authority to act, Ec. ahſque impetitione, denegatione, reftrifiu,% 
amounts to a Covenant. 1 Leon. 277. 
Covenant in If a Man lets the Land wo" S. by Deed to F. D. J. S. being in Poſſeſſion at tit 
Law ought to Time of the Leaſe, and Leſſee enters upon F. S. who re-enters, yet J. D. ſal tn 
be — have an Action of Covenant upon this, becauſe the Covenant in Law ought wk 
15 * fixed upon an Eſtate; but here was not any Eſtate, for this was a void Leaſe, i 
the Leſſee a Diſſeiſor by his Entry. 1 Roll. Abr. 520. 
Tf a Stranger And by Fenner, If a Man let Lands for Years, and a Stranger enters before be 
enters before Leſſee enter, he ſhall not have an Action of Covenant upon this Ouſter, becaule k 
— enters, was never Leſſee in Privity to have this Action. But it is ſaid in ile and Hes. 
= venant Caſe, If a Man lets to me my own Land, whereof I am ſeiſed in Fee, or other 
: by Indenture, if I am ouſted by another that had Right, I ſhall have a 56 
Covenant. > 
No Covenant If a Man leaſes certain Goods for Years by Indenture which are evicted within” 
in Law upon Term, yet he ſhall not have a Writ of Covenant, for the Law does not create A 
—_ of Covenant upon ſuch perſonal Things. 1 Roll. Abr. 519. Sed Qu. 
Goods. So if a Man leaſes certain Goods to 7. D. which are the Goods of anoth*!, 1 
in his Poſſeſſion; if he cannot enjoy them, yet he ſhall not have any Coch 
againſt the Leſſor, becauſe he was never a Leſſee. Dubitatur, 1 Roll, Abr. 5% 
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A Covenant in Law ſhall not be extended to make a Man do more than he can. A Covenant 

E and bis Wife ſeiſed of Land in the Right of the Wife for Term of her Life, in Law ſhall 
and they join in a Leaſe by the Words Demiſe and Grant; F. dies, his Wife enters — ex- 
and avoids the Leaſe, the Leſſee is put out of Poſſeſſion by Ejectment, and brings tended to 


make a Man 


Covenant againſt the Executors of E upon the Words Demiſe and Grant ; and on do more than 
Demurrer Judgment pro Defendant: The Words were, Demiſe, Grant and to Farm he can. 
'et for Tears, if the Wife ſhould ſo long live. 1 Brownl. 22. 

If one by Deed grants a Water-courſe, and after ſtops it, an Action of Covenant 
lies againſt him. 1 Sand. 322. | 

If a Man leaſes to me by Indenture the Land of 7. S. of which F. F. is ſeiſed at 
the Time, upon which I enter, and he re-enters, I ſhall have a Writ of Covenant 
upon this Indenture, tho' I was not in the Land by the Leaſe, but by Eſtoppel ; for 
the Leſſor is eſtopped to ſay, that I was not in his Leaſe. 1 Roll. Abr. 520. 

80 for the Cauſe aforeſaid, if a Man leaſes to me my own Land, of which I am 
ſeiſed in Fee, or otherways by Indentute: If I am ouſted by another that has Right, 
1 ſhall have a Writ of Covenant. hid. 

When a Man leaſes to me the Land of F. S of which J. S. is ſeiſed at the Time, 
I ſhall have a Writ of Covenant before Entry upon F. & and re-enter by him, for 
I need not alledge an Eviction, for this is a . in Law, which is broke when 
he is not ſeiſed of the Land at the Time of the Demiſe, for the Word Demiſe im- 
ports a Power of Letting; and it is nor reaſonable to enforce the Leſſee to enter into 
the Land, and ſo to commit a Treſpaſs. Hob. 18. 

If a Man leaſes Lands for Years, and a Stranger enters before the Leſſee enters, 
he ſhall not have an Action of Covenant upon this Ouſter, becauſe he was never a 
Leſſee in Privity to have the Action. Vid. 

If there be ſeveral Leſſors, and one wrongfully enters on the Leſſee, without the 

ent of the others; the Covenant in Law ſhall not be taken to be joint, ſo as to 

harge the other Leſſors with this perſonal Wrong of their Companion; and therefore 


he Action may be brought againſt him alone. Carth. g9.—Show. 79. Comb. 163. 
Walk. 137. ; 


(1) By whom Covenauts may be made: 


N Attorney covenants on the Behalf of another, that the Covenantee qniete £3 Attorney, 


HA prcifce ſhould enjoy ſuch Lands, Sc. Per Cur, Theſe Articles amount to a 


eaſe tho made by a Stranger, for he acted on the Behalf of the Owner of the 
Land, and it ſhall be taken that he had his Authority to Demiſe. 2 Vent. 62. 

When an Attorney makes a Leaſe as Attorney, by Virtue of a Warrant to him for 
that Purpoſe made, he muſt not make the Leaſe in his own Name, but the Name of 
ne Perſon authorizing him ſo to do. 9 Co. 76. b. 1 Roll. Abr. 330. Cro. Eliz. 115. 


Moor pl. 1106, And there muſt be a particular Memorandum of the Matter indorſc 
on the Deed, | 


(K) Vith whom Covenants may be made. 


AN Indenture of Charterparty was made between A. and others, Owners of the No Covenant: 
II Ship called E. whereof B. is Maſter, of the one Part, and C. of the other Part, or Grant to be 
n which Indenture A. covenanted with C. and B. and C. covenanted with A. and B. made with 
" bound himſelf for Performance of Covenants in 6007. and the Concluſion of the he i. 


not Party to 


"pe was thus, In Witneſs whereof the Parties aboveſaid have put their Hands and the Deed in 
a e ſaid B. to the ſaid Indenture put his Hand and Seal, and delivered it: In Indentures ; 
- 1 B. is not any Party to the Indenture, ſo that B. may not releaſe any Action 2% Poll. 
T . upon it, for this is an Indent᷑ure reciprocal between Parties of the one Part, Deed Fol. 
* * of the other Part; in which Caſe no Obligation, Covenant or Grant, 

de made with any who is not Party to the Deed ; but where the Deed is not 


N. but is without the Words Between, Oc. as Omnibus Chriſti fidelibus, Ec. 


2 Rel 1 Grant or Obligation, may be made to divers ſeveral Perſons. 


the 05 Indenture of Charterparty be made between A. and B. Owners of a Ship, of 
ne Part, and C. and D. Merchants, of the other Part; and there are ſeveral 
| Covenants 


| 
N 

j 
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Covenants of the one Part, and on the other; and A. only ſeals the Indenture of th 
one Part, and C. and D. on the other Part; but in all the Indenture it is not men, 
tioned, that A. and B. covenant with C. and D. and C. and D. covenant with A. ud 
B. In this Caſe A. and B. may join in Action againſt C. and D. on this Indentyy 
for Breach of Covenant, tho? B. never ſealed the Deed, for he is Party to the D- 
and C. and D. had ſealed the other Part to RB. as well as to A. upon which the Adio 
is brought. 2 Roll. Abr. 22. 

Where a Deed is indented, and is not between Parties, a Covenant may bein 
with a Stranger, as if it was a Deed Poll; or in the firſt Perſon ; as, Know ye lin 
A. B. fc. aliter if it is between Parties. 3 Lev. 139, 140. 

S. by Articles of Agreement let and ſet a Houſe to B. for a yearly Rent pay; 
gry ; and in the ſame Deed it was recited, Whereas B. has agreed and taken t\ 

onſe aforeſaid, paying the Rent Quarterly, &c. and that the ſaid Rent may be ſatigy, 
Be it known that I K. do covenant for myſelf, &c. on the Bebalf of B. that B. ſul, 
the Rent and perform the other Covenants, reciting them particularly, which Deed un 
ſealed by B. and K. In Covenant on this Deed, MX. after Oyer, demurred generally; 
and it was adjudged that the Action did lie; for one who is no Party to a Deed ny 

' covenant with another who is, and thereby oblige himſelf by his ſealing the Dee 
Carth. 76.—Sbow. 58. | | 


(L) The Uſe and Operation of a Covenant. 


The Uſe and s i H E moſt frequent Uſe of a Covenant is to bind a Man to do ſomething i j 
Operation of turo, and therefore it is for the moſt part executory; and if the Covenantor d 
a Covenant. not perform it, the Covenantee may have thereupon for his Relief an Action or At 
| of Covenant againſt the Covenantor ſo often as there is any Breach of the Covenant 
A Writ or And this Writ of Covenant is therefore defined to be a Writ lying where a Man 
actor of Co- is bound by a Covenant in a Deed, and hath broken it. And in this Cit con- 
, monly the Party damnified ſhall recover Damages only for the Breach : Ant iſhe 
have a Judgment in an Action brought for one Breach, and after the Covenantor 
breaks the Covenant again; in this Caſe he may bring a new Action, and fir 

every Breach. 


Ut. But a Covenant ſometimes alſo makes a Tranſmutation of a Property and Pol 
ſeſſion of Things, as in Caſe of a Covenant to ſtand ſeiſed of Lands to Uſes. 

Leaſe. And in Caſe where one covenants that another ſhall have a Piece of Land for fie 
Years; this is a good Leaſe for five Years. 


Contract. And in Caſe where one covenants with another, that if he pays him 10 0 ſuc 
Day, he ſhall have all his Cattle in Dale, or his Leaſe for Years which he has of itt 
Manor of Dale; in this Caſe if he pays the Money at the Time he ſhall have t“ 
Property of the Goods and of the Leaſe for Years. It is ſaid therefore that in lone 
Caſes upon the Writ of Covenant, the Party ſhall recover the Land itſelf out « 
which he has been ejected. Shep. Touch. 161. 


(Ma) Nhat ſhall be ſaid a good Covenant in Deed upon which au Ain i 
0 Covenant may be had, and what not. 


1. In Reſpe of the Manner of making it. 


Covenant, as before obſerved (D), may be in the Affirmative, or in the Neg 
tive; and it may be executed, 1. e. that a Thing is done already, of executed 
z. e. that,a Thing ſhall be done hereafter; and theſe are all good; but if it be 
Thing preſent, as if I covenant that my Horſe is your's, this is void. Plow 33% 
27 H. 8. 16. | 
And theſe Covenants being made by a Deed Poll, are as good and effectua a 
when they are made by a Deed indented, ſo as the Party has the Deed to (hes; . 
otherwiſe a common Perſon cannot have an Action of Covenant, for it docs not 
upon a verbal Agreement, neither can it be grounded without a Writing, except . 
by a ſpecial Cuſtom, as in London. E. N. B. 145. G. 3 Co. 63. * 
And there needs not in this Caſe formal and orderly Words, as covena?!, 2 10 
and the like, to make a Covenant on which to ground an Action of Covenalts | 
a Covenant may be had by any other Words, and upon any Part of an age 
in Writing, in what Words ſoever it be ſet down for any Thing to be or not 
1 ; 


— 
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done, the Party to or with whom the Promiſe or Agreement is made may have the 
Aion upon the Breach of the Agreement. 

And therefore if theſe Words be inſerted in a Deed amongſt other Covenants, That 
the Leſſee ſpall repair, provided always that the Leſſor ſhall allow Timber; or the Leſſee 
ſpall ſcour Ditches, provided always that the Leſſor do carry the Earth; theſe are good 
Covenants on both Sides. 2 Co. Cromwell's Caſe. Dyer 57, 150. 2) H. J. 37. 

4 WP 
* if : Leaſe be made of Houſes by Patent to 7 S. for twenty-one Years, and 
therein is inſerted this Clauſe, And that the ſaid J. S. and his Aſſigns ſhall repair the 
Houſes when they ſhall be decayed ; this is a good Covenant. 

And ſo alſo it is where theſe or the like Words be inſerted amongſt other Cove- 
nants, And the Leſſee ſhall pay 108. a Tear Rent, or that the Leſſee ſhall not alien : 
Theſe ſhall be ſaid to be Covenants, unleſs it be in any ſuch Caſes where there is 
ſome other Means to inforce the doing of the Thing; as if in Caſe of the Rent there 
te a Clauſe of Diſtreſs, Re- entry or Nomine pane. Bret v. Cumberland, 14 Fac. B. R. 

And in all Caſes regularly where the Words that begin the Sentence are conditional, 
land have the Effect of a Condition, and do give another Remedy, there they ſhall 
not be conſtrued to make a Covenant, as in the Caſes of Condition before. 
| And yet if Words of Condition and Words of Covenant be coupled together in the 
ame Sentence, as provided always, and it is covenanted, or the like; in ſuch Caſes 
che Words may be conſtrued to make a Covenant and a Condition both. Bro. Cove- 
bn 21, 26, 2 Co. Cromwel's Caſe. Dyer 5", 150. 

If a Man takes a Leaſe for Life by Indenture, and therein are inſerted theſe 
'ords, It is provided that if the Leſſee dies within ſixty Tears, that then his Executors 
nd Aſſigns ſpall have the Land until the ſixty Tears be ended, to be accounted from the 
Pate of the Indenture ; tho' this is not a good Leaſe, yet it is a good Covenant. Dyer 
d. 1 CC. 155. 

"I a Man makes a Leaſe for Years, and warrants it to the Leſſee, his Heirs and Leaſe. 
Aſſigns during the Term, or he that has Right to the Land confirms the Eſtate of 
he Leſſee for Years with Warranty ; this is not a Warranty, nor in the Nature of 
Warranty, yet it ſhall be conſtrued a good Covenant in Law for the quiet enjoying 
ef the Thing. Bro. Covenant 38. Deſcent 50. 21 f. J. 32. 

If the Lord grants to his Tenant, that he will not diſtrain him in ſuch a Part of 
bis Land for his Rent; this ſhall be taken to be a good Covenant, by the Word 

rant. Perk. F. 69. 


4 


2. In Reſpect of the Matter or Subſtance of it. 


A Covenant to do any Thing that for the Subſtance and Matter of it is lawful ; or 
dot to do any Thing that for the Matter of it is unlawful, is good; as, 
| If the Grantor covenants that he is ſeiſed or poſſeſſed of a good Eſtate of and in 
We Thing which he grants, and has Power to grant it; that the Grantee ſhall quietly 
ey it; that it is and ſhall be free from Incumbrances ; that he will make further 
Aſſarance, if need be; that if the Grantee be evicted, he ſhall pay no Rent; that 
ſe Grantce ſhall pay a Rent; that he ſhall diſcharge all dues, and fave and keep 
armleſs the Grantor ; that he ſhall not alien the Thing granted, or if he do, that 
De Grantor ſhall have the firſt Refuſal thereof; that he ſhall not do Waſte; that he 
Fall have Houſe-boot and Hay-boot ; that the Grantor or Grantee ſhall repair the 
i houſing, or build new; that he ſhall pay and diſcharge all Rents and Payments 
ung out of the Land; that he ſhall not eil Trees; if he does, that he ſhall pay 
o the Grantor ſo much in Money for every Tree; that if he fells any Underwood 
e hall fence it; that he ſhall make an Eſtate of Land; that he ſhall be quit of any 
it, Service or Payment; that he ſhall give ſufficient Security to J. S. for 100 /. 
> he owes him; and all theſe and the like Covenants are good, 
nd generally where a Condition for the Matter of it is good, a Covenant com- 
"enending the ſame is good alſo. 
out if the Matter required to be, or not to be done by the Covenant, be for the apaing Lass. 
Woſtance thereof unlawful, then is the Covenant void, and does not bind. 
| wy therefore if one covenants to kill or rob a Man, or the like, this Covenant 


” if one covenants that he will maintain another in his Suits, or that he will ap- 
he lik Inqueſts, or that he will break the Peace, or that he will foreſtall Corn, or 
e; theſe Covenants are void. 

SE So 
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So if one be Tenant in Fee- ſimple of Land, and he covenant that he will not alen 
it, this Covenant is void. So if a Man be a Tradeſmen, and he covenants that by 
will not uſe or exerciſe bis Trade; this Reſtraint, if it be abſolute and continual, i 
void; but if it be ſub modo only, as that he ſhall not uſe his Trade at one Time a 
in one City or Town only, this Covenant may be good. y 

So if a Man be by Covenant reftrained to ſow the Land which hath been uſe to 
be ſowed, and this be either abſolutely, or ſub modo, i. e. that if he ſows it he ſhall 
ſo much an Acre for it; theſe Covenants have been held to be void. Seq quare hog 
the Law is now; for it ſeems the Statute of 39 Els. c. 9. is diſcontinued. 9. 

If A owes Money to B. and B. owes Money to C and B. makes a Letter of ,, 
torney to C. to fue A. at his own Charge, and B. covenants with C. that he will Not 
releaſe the Debt to A. in this Caſe altho* this be Maintenance in C to ſue at his om 
Charge, yet this is a good Covenant, and not againſt Law. 

So alſo if a Dean and Chapter, or the like, covenant to renew a Leaſe contrary 
to the Meaning of the Statute of 18 Eliz. c. 11, this is a good Covenant. 

And if the Thing covenanted to be done be in the Nature of it impoſſible, the 
Covenant is void; as if a Man covenants to go to Rome in three Days, or the li, 
the Covenant is void, 

So if a Man covenants to make a Feoffment to his Wife; this Covenant is void, 

But if a Man covenant to make a good Eſtate of Land to her in Fee-ſimple, 
other wife, or to find her Maintenance, or to give her ſo much by the Year; the 
are good Covenants. 

And generally there where the Matter being in a Condition which makes the Co 
dition void, becauſe it is againſt Law; there it being in a Covenant will make tie 
Covenant void. 

If a Leſſor covenants with his Leſſee, that he ſhall and may have Houſe. bon, 
Hay-boot, Plough- boot, Sc. by the Aſſignment of the Bailiff of the Leſſor ; this i 
a good Covenant; and yet it does not reſtrain the Power that the Leſſee has by the 
Law to take theſe Things without Aſſignment: Bur if the Leſſee covenants thit he 
will not cut any Timber or Fuel without the Leave, or without the Aſſignment the 
Leſſor; this is a good Covenant, and reſtrains him, for in. this and ſuch like Caſe 
the Rule is, Modus & conventio vincunt legem. Dyer 19, 115. Shep. Touch, 163, 164 

If an Obligee covenants with the Obligor, that he will not ſue him upon the 
Obligation until Eaſter following; this is a good Covenant, but no Releaſe « 
Suſpenſion of the Debt. Deaux v. Feſſeries, M. 36 & 37 Flix. C B. 21 H.. 23. 

If there be Lord and Tenant of three Acres of Land, II hiteacre, and two other, 
and the Lord grants to the Tenant by Deed that he will not diſtrain in //biteacre for 
his * 94 Services; this is a good Covenant, but does not determine the Seignior, 
Perk. F. 69. 

If one Man grants a Mill within his Manor, and covenants for him and his Her! 
that there ſhall be no other Mill ſet up within the Manor; this is a good Covenat 
Fitz. Covenant 5. | 

If one makes a Leaſe wherein are divers Covenants to be performed on the Fu! 
of the Leſſee, and after the Leſſee covenants, that if any of the Covenants be broke!, 
the Leſſor ſhall enter upon the Land demiſed, and hold it till the Leſſee make hn 
Amends for the Damage done by the Breach of the Covenant ; this is a good Coit 
nant, and that the Leſſor may take Advantage thereof accordingly. Fitz. Covenatt } 

If a Man ſeiſed of Land in Fee covenants to ſtand ſeiſed of it to Uſes, and ® 
Eſtate ariſes by the Covenant; yet this may be good by way of Covenant, and gf 
Remedy to the Covenantee in an Action of Covenant; but with this Difference, 
the Covenant be future; as where one covenants with another, that in Confideratt 
of a Marriage his Lands ſhall deſcend, remain or revert to his Son and Heir appt 
and to the Heirs of his Body on the Body of his Wife; in this Caſe the Covenin® 
may have a Writ of Covenant upon the Covenant, for if a Covenant be preſent, 
that a Man and his Heirs ſhall from henceforth ſtand and be ſeiſed to ſuch and ſüd 
Uſes, and the Uſes will not ariſe by the Law; in this Caſe no Action of Coven” 
will lie upon this Covenant, for this Action will never lie upon any Covenant, 
upon ſuch a Covenant as is either to do a Thing hereafter, or that a Thing i d 
heretofore been done, and not when it is for a Thing preſent; as when 4. coven#? 
with B. that bis black Horſe ſhall be for ever after the Horſe of B. that is no 
Covenant to give the Horſe to B. or to give him an Action of Covenant for bi 
but A. may keep him ſtill notwithſtanding. Plow. 30), 308. 21 U. 7. 18. 27H 
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If one mortgages upon Condition to re-enter upon Payment of an hundred Pounds 
at a Day, and the Mortgagee covenants that he will not take the Profits of the Land' 
until Default of Payment: this is a good Covenant, and the Mortgagee therefore 
may not meddle with the Profits until the Day of Payment come, 


at ſhall be ſaid a good Covenant in Law, upon which an Action 
(N) JW 1 Covenant may be had, and what not. 4 


F one makes a Leaſe for Years of Land by the Words Demiſe or Grant, and there 

| | is dot contained in the Leaſe any expreſs Covenant for the quiet enjoying of the 
Lund; in this Caſe the Law doth ſupply a Covenant for the quiet enjoying of it 
zpainſt the Leſſor, and all that come in under him by Title during the Term ; and 
upon this the Leſſee, his Executors, Adminiſtrators or Aſſigns, may have an Action 
of Covenant, if he be diſturbed; but where there is an expreſs Covenant in the Deed 
| for the quiet enjoying of the Land, there the Law will not make this implied Cove- 
gant. 1 facit ceſſure tacitum. 

And therefore this is not like the Caſe, where a Man makes a Leaſe for Life by Warranty. 
the Words of Dedi & Conceſſi, or makes a Leaſe for Life by other Words, reſerving 
FE Rent, (in which Caſes the Law creates a Warranty againſt all Men during the Life 
of the Leſſor) for if in theſe Caſes there be an expreſs Warranty in the Deed, yet 
| this does not take away nor qualify the implied Warranty; but the Leſſee may make 
uſe of which of them he will, if he be ouſted or evicted by one that has an elder 
F Title. 4 Co. 80. 5 Co. 17. 


(0) Who ſhall or may hare Advantage of a Covenant in Deed or Law, and 
bring a Writ of Covenant upon the Breach of it, or not. 


ANT one who is Party to the Deed to whom a Covenant is made may take Ad- Party to the 
vantage of ir, but not a Stranger; for if A. covenants with B. to do an Act to Deed not a 
who is vo Party to the Deed, and he does it not, B. and not C. muſt ſue him upon Sanger. 
this Breach ; but fee the Statute poſt. 
There are ſome Covenants, of which none fhall have Advantage but the Party or The Party or 
bis Heirs, 42 Ed. 3. 4. 1 Roll. Abr. 520. his Heir. 
buch as are knit to the Eſtate ; ſecus of Covenants in Groſs. Palm. 558. 
If a Breach be made in the Time of the Covenantee, the Action ſhall be brought Executor. 
Wy his Executor tho? the Covenant was with him, his Heirs and Aſſigus only. 1 Vent. 
275,116. 2 Lev. 26. 2 Keb. $31. | 
Covenants of Inheritance ſhall deſcend to the Heir. 1 And. 55. Palm. 558. Heir, 
As if an Abbot covenants, and has uſed Time out of Mind to ſing in the Manor 
dt B. for him and his Servants, his Heirs ſhall have Advantage of this Covenant, if 
. does not alien. 1 Roll. Abr. 520. 
If an Abbot and Covent covenant to ſing for the Covenantee and his Heirs in ſuch 
Chapel, his Heirs at all Times ſhall have a Writ of Covenant for the not doing 
hereof, 5 Co. 18. 1 Roll. Abr. 520. 
lf a Man leaſes for Years, and the Leſſee covenants with the Leſſor, his Executors 
nd Adminiſtrators, to repair, and leave it in good Repair at the End of the Term, 
nd the Leſſor dies, c. his Heir may have an Action upon this Covenant, for this is 
ovenant that runs with the Land, and ſhall go to the Heir tho? he is not named; 
nd it appears that he was intended to continue after the Death of the Leſſor, inaſ- 
uch as his Executors, Ec. are named. 2 Lev. 92. 
If a Feoffment be made in Fee, and the Feoffor covenants to warrant the Land, 
' otherwiſe, to the Feoffee and his Heirs; in this Caſe the Heir of the Feoffee ſhall 
7 Advantage ; as if A. covenants with B. and his Heirs ro enfeoff B. and his Heirs 
Land, and B. dies before it be done, in this Caſe his Heirs ſhall take Advantage 


alt ereof | 

, 9 | | 

: 10 on if 4. B. and C have Lands in Coparcenary, and they purchaſe other Lands 

we "te, and they covenant each to other, his Heirs and Aſſigns, to make ſuch Con- 
od 8 to the Heir of him that ſhall firſt die of a third Part, as he ſhall Deviſe; in 


»\Ue the Heir, not the Executor, ſhall take Advantage of the Covenant. Dy. 338. 
. ecutors and Adminiſtrators ſhall take Advantage of inherent Covenants altho' Executors and 
de not named; and therefore, 5 . — 


If tors, 


K 
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| Grantees, 
| Lellees. 


Aſſignee. 


* 
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IF A. covenants to do a Thing to B. and does not name his Executors or Admim. 
ſtrators, and if it be not done, the Executors or Adminiſtrators of B. may have 23 
Action of Covenant for not doing of it; as if one covenants with J. S. to pay hin 
Money at Michazlmas, and does not ſay to his Executors, Oc. and he dies before the 
Time; in this Caſe his Executor or Adminiſtrator ſhall take Advantage of the Coye. 
nant, and may recover the Money, $5 Co. 17. F. N. B. 145. H. Dyer 112, 211, 

Grantees of Reverſions ſhall have the like Advantage againſt Farmers (by Adi 
only) for any Covenant or Agreement contained in their Leaſe, as the Leſſors, ther 
Heirs or Succeflors, might. 

And ſo alſo ſhall Leſſees againſt Grantees of Reverſions (Recoveries in Value ei. 
cepted) by the Statute of 32 H. 8. c. 34 And herein a Difference is taken betwen 
Covenants that are inherent, and Covenants that are collateral ; for the Covenant 
whereof Grantees by this Statute ſhall rake Advantage, are inherent Covenant, i, 
ſuch Covenants as concern the Thing granted, and tend to the Supportation of it, 
as where a Leſſee for Life or Years covenants with his Leſſor and his Heirs to keg 
the Houſes demiſed in good Reparations, or the like, and after the Leſſor grand 
away the Reverſion of all or Part of the Houſes to J. S. in this Caſe J. H. thall tate 
Advantage for any Breach of the Covenant in his Time the Reverſion was granted, 

Bur if the Leſſee covenants with his Leſſor and his Heirs to pay him a Sum d 
Money, or make him a Feoffment, or the like, and then the Leffor doth grant the 
Reverſion to F. S. in this Caſe F. S. ſhall take Advantage of the Covenant. [4 

Co. 18. | 
: If a Man leaſes Land to another by Indenture, this Covenant in Law, created by 
the Word Demiſe, ſhall go to the Aſſignee of the Term, and he ſtall have Advantax 
of it. 1 Roll. Abr. 521. 

If one by Indenture leaſes an Houſe for forty Years, and the Leſſee covenants 
with the Leſſor, that he will ſufficiently repair the Houſe during the Term, and the 
Leſſor may enter every Year to ſee if the Repairs are done, and if upon Vier ofthe 
Leſſor it was repaired according to the Agreement, that then the Leſſee ſill bold 
the Houſe for forty Years after the firſt Term ended, and the Leſſee grans to 
another Totum Intereſſe, Terminum & Terminos que tunc habuit in Tenementis, and iter 
the firſt Term ends, the Aſſignee ſhall not take Benefit of this Agreement. Adjudge 
in Kern's Caſe, Trin. 3 Eliz. (Moor 27. pl. 88.) three Judges againſt Cathn, wiv 
held, That the Poſſibility was inherent to the Land and Term; but the three Judge 
held the contrary, and that the Words would not carry the Poſſibility to the Al 
fignee ; ſo that there was a Separation between the Term and the Poſſibility, and dy 
Conſequence the Poſſibility (vide Moor 159. pl. 300.) was determined, for that | 
could not ſtand in Groſs: And by all the Judges, That the Want of the Word 4/z" 
upon the Creation of the Covenant was immaterial, for if the Poſſibility was inheren 
it would paſs however. 

If Leſſee for Years covenants to leave the Houſes in good Repair at the End of 
the Term, and the Leſſor grants his Reverſion to another: Tho? this Covenant is 10! 
to be performed during the Term, yet for a Breach thereof the Grantee of the Rt 
verſion may bring an Action, and there cannot be a more apt Covenant to run vill 
the Land. And the Covenant was inſtantly broken upon the Determination of tht 
Term. Cro. Eliz. 599, 600, 617.—Goulſ: 175, 176. | 

So where the Leſſor covenants to make a new Leaſe at the End of the Term, 20 
the Leſſor grants over his Reverſion, c. Moor 150. 1 And. 82, 83. 

If A. leaſes Lands to B. for 200 Years, and A. by the ſame Deed covenants for 
bimſelf, his Heirs an® Aſſigns, with B. his Executors and Aſſigns, that if B. 8 0. 
ſturbed for Reſpite of Homage, or inforced to pay any Charge of Iſſues loſt, that ie 
ſhall with-hold Yo much of his Rent as he ſhall be inforced to pay; and A grant? 
Reverſion to C. and B. aſſigns the Term to D. D. may take Benefit of this Covenir 
againſt C. for it runs with the Land; and in an Action for the Rent, D. may plea 
it in Bar. Cro. Car. 137. ; 

A. made a Leaſe for Years of Lands in Jreland, and the Leſſee covenanted to 
the Rent in London. A. aſſigned his Reverſion, and the Aſſięnee brought Cont 
in London for the Rent. The Defendant pleaded to the Juriſdiction, that the 2 
lay in Jreland, and on Demurrer the Plea held good; for this is a local — 
and adheres to the Land. The Leſſor could not have maintained this Action bei 
and the Aſſignee has it in the ſame Plight the Leſſor had it. Salk. So. pl. 1. 3 


136. Show. 191. Carth. 182. j 
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if 4. by Deed enfeoffs B. of certain Lands, reſerving Rent, Fealty and Suit of 
Court, and by the ſame Deed grants, that if the Feoffee thall be diſtrained, vexed or 
charged for other Rents or Services, then he may enter and diſtrain for his Amends 
in other Lands: This is annexed to the Eſtate of the Land, and ſhall go with it to 
exery Aſſignee. Moor 185. PI. 331. 

If A. leaſes an Houſe to B. for Years, who covenants to repair, and that A. his 
Heirs and Aſſigns, may at all Times enter, and ſee in what Flight the ſame is; and 
if upon ſuch View any Default ſhall be found in the not repairing, and thereof Warn- 
ing ſhall be given to B. his Executors, Sc. then within four Months after ſuch 
Warning ſuch Default ſhall be amended ; and after the Houſe, in Default of B. be- 
comes ruinous, and A. grants the Reverſion to C. who, upon View of the Houſe, 
pives Warning to B. of the Default, Oc. If it is not repaired, C. may have an Action 
gunſt B. as Aſſignee of A. tho' the Houſe became ruinous before C. was intitled to 
the Reverſion ; for the Action is not founded upon the ruinous Eſtate of the Houſe, 
tut for not repairing within the Time appointed by the Covenant. 1 Leon. 62. 
Aur 242. pl. 380. 

But 2 Apnee ſhall not have an Action upon a Breach of Covenant before his 
Time, Cro. Eliz. 863. 3 Leon. 51. 2 Vent. 218. 


Yet he may upon a Breach after his Time, tho' his Eſtate is determined. 1 Roll. 
Rep. 80. Owen 152. 2 Bulſt. 281. 

A Prior covenants with B. to ſing in a Chapel in his Manor of D. for him and his 
zerrants, (in Fee, as it ſeems to be intended) the Aſſignee of the Manor ſhall have 
Covenant for a Default, 43 Ed. 3. 3. b. 5 Co. 17. b. becauſe it is annexed to the 
Manor. 2 H. 4. 6.6. 


But if the Covenant be to ſing in the Chapel of a Stranger, the Aſſignee ſhall not 
have Covenant. 2 H. 4. 6. 5 Co. 18. Co. Lit. 385. a. 
Upon Equality of Partition, if one Coparcener covenants to acquit the other and 
er Heir of Suit, the Aſſignee of the Land ſhall have Benefit of this Covenant. 
2 Ed. 3. 3. b. 5 Co. 18. Co. Lit. 384. b. 385. a. 
If A. ſeiſed of Lands in Fee, conveys it by Deed indented to B. and covenants 
th B. his Heirs and Aſſigns, to make any other Aſſurance, upon Requeſt, for the 
tetter Settlement of the Land, Cc. and after B. conveys it to C who conveys it to 
D. and after D. requires A. to make another Aſſurance according to the Covenant, 
nd he refuſes, D. ſhall have an Action of Covenant in this Caſe againſt A. by the 
-ommon Law, as Aſſignee to B. 1 Roll. Abr. 521. f 
Regularly every Agnce of the Land or Thing demiſed ſhall take Advantage of in- 
erent Covenants; as if a Covenant be, to have Eſtovers to burn in the Houſe de- 
Wiſed, or to have Timber to repair, or if the Covenant be that the Leſſor or Leſſee 
dall repair, or the like. | 
And therefore of theſe Aſſignees in Deed and in Law, Aſſignees of Aſſignees in in- — — 1. 
ſitum ſhall take Advantage, and Aſſignees of Executors or Adminiſtrators, Tenants — BY 
3 Statute or Elegit, or after a Sale upon a Feri Facias, a Husband in the Right of tors, Se. 
is Wife; any one of theſe and any other that ſhall come lawfully to a Term unto Tenants by 
hich ſuch a Covenant is incident, altho* he be not named yet he may take Advan- png nary 
ge of it. 5 Co. 17. Ilaband . 
| Wite's Right, 

lf a Leaſe for Years be made to 7. S by the Words Demiſe or Grant, and the &c. 
eſſee aſgns this over to J. D. in this Caſe 7. D. may take Advantage of the Cove- 
nt in Law, and bring an Action againſt the Leſſor, if he be diſturbed. 4 Co. 80. 
Mer 257. Fitz. Covenant 30. 
a Leaſe for. Years be made of Land, and the Leſſor covenants with the Leſſee 
n We Aſſigns to do or not to do ſomething ; in this Caſe an Aſſignee by Word, or 
er by Deed, may take Advantage of this Covenant. 3 Co. 63. F N. B. 145. 
15 two Coparceners make Partition of Land, and one of them covenants with the 
A to acquit her and her Heirs of a Suit that iſſued out of the Land, and the Co- 
2 aliens her Part to a Stranger; in this Caſe the Alienee ſhall have the ſame 
G f b, for Acquital of the Land as the Covenantee had. 
N rl A. be ſeiſed of the Manor of B. whereof a Chapel is Parcel, and a Prior, yendee or 
.. A Conſent of his Covent, had covenanted with A. and his Heirs, Lords of Afignee. 
NN to celebrate Divine Service in the Chapel; and aſter 4. had ſold the 
= in this Caſe-the Vendee or Aſſignee of the Manor ſhould have had the ſame 

age of the Covenant the Vendor had. But if the Lord had ſold the Chapel, 


- # _ Bs the 


—_—Y 
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Alienee. 
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the Aſſignee of the Chapel ſhould not have Advantage of the Covenant, Ang if th 
Covenant be to ſay Divine Service in the Chapel of a Stranger; in this Case th 
Aſſignee of the Manor in which the Chapel is ſhall take Advantage of the Covenay 
Ca. Lit. 385. 5 Co. 23, 18. : 
Hutband and IF a Leaſe be made of Land to a Husband and Wife for Years, and the Le 
Wife. enters upon the Land and puts them both out, or the one of them after the Death a 
the other; in this Caſe both of them whilſt they both live, and the Survivor after the 
Death of one of them, may have this Action of Covenant upon the Covenant in Lat 
So if a Wardſhip be granted to a Woman by Deed, and ſhe takes a Husten 
and dies, the Husband ſhall have Advantage of this Covenant in Law made by the 
Word Grant, if he be diſturbed. So if one by the Words Demiſe or Grant, leis 
Land to a Woman Sole for Years, who takes a Husband, and dies; in this Cate if 
the Husband be diſturbed he ſhall take Advantage of this Covenant in Law. son 


Dyer 257. 47 Ed. 3. 12. 


By Stat. 32 H. 8. c. 34. aſter reciting, That whereas divers bad leaſed Manors, & | 
other Hereditaments, for Life (a) or Lives, or Tears, by Writing, containing certain (yn, 
tions, Covenants and Agreements, as well on the Part of the Leſſees and Grantees, they 
Executors aud Aſſigns, as on the Part of the Leſſors and Grantors, their Heirs ani hu. 
ceſſors ; and whereas by the Common Law, no Stranger to any Condition or Covenant cal 
take Advantage thereof, by Reaſon whereof all Grantees of Reverſions, and all Grate 
and Patentees of the King of Abbey Lands, could have no Entry or Action for any Brea, 
&c. it is enatied, That all Perſons, Bodies Politick, their Heirs, Succeſſors and Ahn, 
which have or ſhall have any Grant of our ſaid Lord the (b) King, of any Lordſhip, & 
Rents, Tithes, Portions, or other Hereditaments, or any Reverſion thereof, which lemi 
to the Monaſteries, Wc. or which belonged to any other Perſon, &c. and alſo all ther Pr 
fons, being (c) Grantees or (d) Aſſignees (e) to or by our ſaid Lord the King, wt 
by any other Perſon or Perſons, and the Heirs, Executors, Succeſſors and Aſſign: if ry 
of them, (f) ſhall and may have (g) like Advantage, by Entry, for Non pipnen f 
Rent, or for doing Waſte, or (h) other Forfeiture ; and the ſame Remedy by () Ain 
only for not performing other Conditions, Covenants aud Agreements contained in ile [ai 
Leaſes, againſt the Leſſees and Grantees, their Executors, Adminiſtrators and gun a 
the (k) Leſſors and Grantors, their Heirs or Succeſſors, ought, ſhould or might bart lu 
at any Time or Times, &c. | 

And by the ſame Act it is enacted, That all Farmers, Leſſees and Grantees of Liniſoih 
&c. Rents, Tithes, Portions or other Hereditaments, for Tears, Life or Lives, tit 
Executors, Adminiſtrators and (1) Aſſigns, ſhall and may have like Aftion and Rent 
againſt all Perſons, Bodies Politick, their Heirs, Succeſſors and Aſſigns, which ty Gras 
of the King, or other Perſons, ſhall have the Reverſion of the ſame Lordſhips, Sc. | 
letten, or any Part thereof, for any Condition, Covenant or Agreement contained in i 
Leaſes, as the Leſſees, or any of them, might and ſhould have bad againſt the Leſſors ah 
Grantors, their Heirs and Succeſſrs ; Recovery in Value, by reaſon of any Il arri i 
Deed or Law, only excepted. 


(a) It extends not to Gifts in Tail. Co. Lit. 215. a. Cro. Eliz. 863. 

(b) It extends to his Succeſſors tho? not named. Co. Lit. 215. 4. | 

(e) It extends to Grantees of Part of the Eſtate of the Reverſion, Ec. _ 
215. a, Godb. 162. 1 Roll. Rep. 80. Ow. 151, 152. 2 Bulſt. 181. But not l 
Grantees, Oc. of the Reverſion in Part of the Land. Co. Lit. 215. a. Co. El bi 
Moor 98. pl. 241. Nor to Grantees by Fine till Attornment, for it mult be _ 
of ſuch only as have had all Ceremonies by Law requiſite. Co. Lit. 215. 4. * 
112, 113. Hob. 178. It extends to him that comes in by Limitation of an Uſe, * 
in le Poſt; for coming in by the Act and Limitation of the Party, he is 4 ſuffi 
Grantee, &c. within the Statute. Co. Lit. 215. a. b. Moor 98. pl. 241. 4 Le 
29. But it does not extend to ſuch as come in merely by Act in Law, 45 the 4 
upon an Eſcheat, Alienation in Mortmain, c. Co. Lit. 215. 5. Nor to him that 
in of another Eſtate. Moor 86. pl. 1228.—If a Copyholder by Licence of the x 
leaſes for Years, c. and after ſurrenders the Reverſion to the Uſe of another 4 
who is admitted, yet he is not a Grantee, Sc. within the Act, for he is not pri), 
the Leaſe made hy the Copyholder, nor in by him, but may plead a Grant 0 2 
Eſtate immediately from the Lord. elv. 222. Cro. Fac. 205. & vide Cro. Car. wet 

a | 
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Hb, 198. But in 3 Lev. 326. it is adjudged, that ſuch Surrendree may have an 
Aion of Covenant by this Act. ; 

4) Leſſee for twenty Years leaſes for ten Years, and his Leſſee covenants, Cc. and 
the firſt Leſſee grants his Reverſion: This Grantee is a ſufficient Aſſignee within the 
atute. Moor 525. Pl. 694. Cro. Eliz. 649, 599, 617. Moor 527. pl. 695. Goulſ. 
15. & vide Goab. 161, 162. 

(e) Tho! after Breach and before the Action brought their Eſtate determines. 1 Roll. 
Rep. 80. Ow. 15 1. 2 Bulſt. 281. 

t) Whether this does not imply that the Grantor ſhall not, Dubitatur, 3 Lev. 155. 
£7 vide 1 Sid. 402. 

) But he ſhall not take Advantage of a Condition before he has given Notice to 
the Leſſee. Co. Lit. 215. 5 Co. 113. b. Secus of a Covenant. Godb. 262, Cro. Fac. 

"6. Briag. 130. 

(6) * b, Force of a Condition incident to the Reverſion, as Rent; or for the 
Benefit of the Eſtate, as for doing Waſte, not keeping Houſes in Repair, Sc. and 
ot for the Payment of any Sum in Groſs, Delivery of Corn, Oc. ſo as other For- 
ziture ſhall be taken for other Forfeitures, like to theſe Examples, viz. Payment of 
tent, and not doing Waſte, which are for the Benefit of the Reverſion. Co. Lit. 
15. b. & vide 5 Co. 18. Moor 159, 243. pl. 382, 876. pl. 1228. Ow. 41. 1 And. 
2, 83, J. Raym. 250. 1 Sand. 159. So if the Proviſo be to enter for Non-pay- 
nent of a Rent or Groſs Sum by way of Fine, the Grantee of the Reverſion ſhall 
ot take Advantage of it, for the Condition cannot be apportioned. Sil. 316. 

(i) The Privity of Action is transfer'd, and it may be brought in the County 
here the Covenant was made, tho' the Lands lie in another. 1 Sand. 237. 1 Sid. 
ot. 1 Lev. 259. 1 Vent. 10. vide 3 Mod. 338. 

(k) Therefore if the Conuſee of the Reverſion, before Attornment, hargains and 
ls to another, to whom the Leſſee attorns, the Bargainee may, Ec. tho* his 
argainor could not. 5 O. 113. 4. —— A. deviſes to B. for Years, rendring Rent, 
pon Condition to re-enter for Non- payment, and after deviſes the Reverſion in Fee 
d another, and dies; the Deviſee may take Advantage of the Condition, tho' there 
35 never any Reverſion, E9c. in the Deviſor. 2 Leon. 33. 

(1) But if Leflee for thirty Years leaſes to another for ten Years, he is no Aſſignee 
thin the Statute, for he is not Tenant to the firſt Leſſor. Moor 93. pl. 230. 


4 ) Who ſhall be bound and charged by a Covenant, and againſt whom a Writ 
| ade of Covenant lies, and where, or not. | 


Egularly all thoſe who ſeal and deliver the Deed, and are named and bound by Parties, 

the expreſs Words of the Covenant, whether the Covenant be collateral or 
herent, are bound by the Covenant contained in the Deed ; and therefore if Heirs, Heirs, Execu- 
xecutors, Adminiſtrators or Aſſigns be named in the Covenant, for the moſt part ts, Admini- 
ey are bound by the Covenant; and in Caſes of inherent Covenants alſo, where a 2 * 
Nan covenants for himſelf only, and does not name his Executors and Adminiſtra- * 

* 2 of them, they are bound and may be charged by the Covenant not- 
Pithſtanding. 

And in Ka Caſes the Law is ſo alſo for collateral Covenants, and in moſt Caſes 

inherent Covenants that tend to the Support of the Thing granted; (in Reſpect 
Which it is preſumed the Leſſor took the Leſſee for the Land) ſuch as have the 
nd, altho' they be neither Executors nor Adminiſtrators, or either of them, but 

gnees, Sc. they ſhall be charged by the Covenant tho? they be not named, for Aſlipnees, 
ie Covenants are ſaid to run with the Land. 5 Co. 16, 1, 18. 


Man covenants for him and his Heirs to do any Thing whatſoever ; hereby his Heir 
eirs are bound: ; 


Lat = otherwiſe except the Heirs be bound by the Deed by expreſs Name, an Heir 
hat k * be bound or charged in any Caſe by a Deed. 

Lol * therefore it is, that if the Leſſee for Years be ouſted by any other but the 
Fer, Ir himſelf, n 


o Action of Covenant will lie againſt the Heir, unleſs there be an ex- 


1 F nant wherein and whereby the Leſſor and his Heirs are bound; but if he 
f bi | = the Heir himſelf, it ſeems an Action of Covenant will lie againſt him ; 
7 Jet if he be ouſted by an elder Fitle from the Leſſor, contra; ſor in this Caſe 
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Executors, 
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tors. 


Aſſignees or 
Grautces, 


Fxecutors. 


no do to be erected on the Thing, as to ſet up a new Houſe, or the like; in this Ct 


the Heir ſhall not be charged. 5 Co. 17. Bro. Covenant 38. 32 H. 6. 32. D/ To 
Fitz. Covenant 31. : 

In every Caſe where the Teſtator is bound by a Covenant the Executor ſh; he 
bound by it, it it be not determined by his Death, viz. where it was to be perfomei 
by the Perſon of the 'Teſtator, the Executor cannot perform it. Cro. Eliz. 553. 57 
14. pl. 69. 48 Ed. 3. 2. & vide 2 Mod. 268. | 

if A. be Tenant for Life, the Remainder to B. in Fee, and A. by Indenture dt. 
miſes, c. to C. for fifteen Years, and after A. dies, and B. enters upon C. yetC 
ſhall have no Action of Covenant againſt the Executors of A. for the Covenant us 
but during the Term, which determined by the Death of the "Tenant for Li. 
1 And. 12. adjudged. And in Dy. 257. the ſame Point is adjudged by three Jude 
againſt one, who differed from the others becauſe the Leaſe was by Indenture, whic 
is a Matter of Concluſion ; but if it had been by Deed Poll, he agreed with dhe 
Reſt. Quere diverſitatem. And in 1 Brownl. 22. the ſame Point is adjudged. 

So if Tenant in Tail demiſes and dies without Iſſue. 1 Aud. 12. 1 Leon. 179. C. 
Eliz. 157. E vide Lit. Rep. 334 | 

So if the Leſſee had granted, bargained and ſold all his Eſtate to another, 44. 
mitting that by theſe Words a Warranty was implied, yet it determines with the 
Eſtate. Cro. Eliz. 157. 

If a Man covenants that A. ſhall ſerve B. as an Apprentice for ſeven Years, and 
dies; if A. departs within the Term, a Writ of Covenant lies againſt the Ex:cutor d 
the Covenantor without naming. 1 Roll. Ar. 519. 

If a Man covenants for himſelf only to pay Money, build a Houſe, or quiet ei. 
joying, or the like, and he does not ſay in the Covenant, his Executors, Aaminifre 
tors, &c. yet hereby his Executors and Adminiſtrators are bound and ſhall be charged, 

And yet if a Leſſee for Years covenants for himſelf to repair the Houſes demiſed, 
omitting other Words; he is bound to repair only during his Life, and the Executors 
or Adminiſtrators are not bound, 

So if a Leſſor covenants for himſelf only to diſcharge the Leſſee of all Quit-Rents 
out of the Land; this Covenant is only Perſonal, and ſhall bind the Covenanter only 
during his Life. 

But if in theſe Caſes the Words during the Term be added in the Covenant, s f 
a Leſſee covenants for himſelf to repair the Houſes during the Term; in theſe Cale 
the Executors and Adminiſtrators alſo will be charged after his Death. 10 U 7. 18, 
Dy. 19, 14. Bro. Covenant 5o. Dy. 114. 

If a Leſſee be ouſted by one that has Title, an Action of Covenant will lie for th 
Ouſter againſt the Executor or Adminiſtrator upon the Covenant in La, if he ver 
put out in the Life-time of the Leſſor, and not otherwiſe; for if Tenant for Lit 
by. the Words Demiſe or Grant, makes a Leaſe for Years, and dies, and after hen 
the Remainder enters and puts out the Leſſee for Years; in this Caſe he cannot 
upon this Covenant in Law charge the Executors or Adminiſtrators of the Leſa; 
but upon expreſs Covenant for quiet enjoying he may. Dy. 257. 

In ſome Caſes an Aſſignee ſhall be charged tho he be not named, and in ſont 
Caſes he ſhall not be charged tho' he be named, and in ſome Caſes he ſhall be charge 
when he is named; as when the Covenant extends to a Thing in eſſe, Parcel of lt 
Demiſe, there the Thing to be done is appurtenant & guodammodo annexed to the 
Thing, and ſhall bind the Aſſignee tho' he be not expreſly named, as a Covenant“ 
repair, Ec. But if the Covenant be annexed to a Thing not u ef? before, bu? 


it will not bind the Aſſignees unleſs they be named in the Covenant. 

And if the Covenant be to do a Thing merely collateral ; in that Caſe it will na 
bind the Aſſigi.ees altho* they be named expreſly. 

Alſo when a Contract is Perſonal only, and a Man binds himſelf and his Ay" 
his Aſſigns ſhall not be bound hereby: As if one demiſes Sheep or other Stock 0 
Cattle, or any other perſonal Goods for any Time, and the Leſſee covenants for hin 
and his Aſſigns, at the End of the Term, to deliver them in as good Flight 4 tre 
were at the Time of the Demiſe, or ſuch a Price for them, and the Leſſce af 
them; in this Caſe the Covenant will not bind the Aſſignee, but the ExecutÞ 10 
Adminiſtrators of the firſt Leſſce are bound hereby. cy 

So if one demiſes a Houſe and Land with a Stock, or Sum of Money for Jes 


rendring Rent, and the Leſſee covenants for him and his Aſſignees to 2 
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Money at the End of the Term; in this Caſe an Aſſignee ſhall not be bound by this 
Covenant as the Executors and Adminiſtrators of the Leſſee ſhall. 5 Co. 16. 

If a Leſſee covenants to repair the Houſes demiſed, or to diſcharge the Leſſor De Aſſignees, 
amibus oneribus circa terram, or the like; in theſe Caſes and ſuch like, altho* Aſſignees 
de not named in the Covenant, yet Aſſignees and Aſſignees of Aſſignees in infinitum, 
1nd all others that ſhall come to the Land by the Act of Law, or by the Act of the 
Parties, ſhall be bound and charged by the Covenant. 5 Co. 17. Dyer 27. Bro. 

+ | Th 
"TI | efſee covenants for him and his Aſſigns to build a new Houſe upon the 
Land demiſed within ſeven Years, and the Leſſee aſſigns it over; in this Caſe the 
Aſſignee is chargeable, 

But if a Man covenants for him and his Aſſigns to make a Feoffment, Obligation, 
or the like; in this Caſe the Aſſignee ſhall not be charged altho' he be named. 

And if the Leſſee covenants for himſelf, or for himſelf, his Executors and Admi- 
niſtrators only, to build a new Houſe upon the Land demiſed, and the Leſſee 
aſizns over the Land; in this Caſe the Aſſignee is not bound by this Covenant. 

5. 17. 

+ a Leaſe be made rendring Rent, and if it be in Arrear, that the Leſſee, his Exe- 
cutors and Aſſigns, ſhall forfeit 3s. 4d. Nomine pene, and the Leſſee aſſigns the 
Term; in this Caſe the Aſſignee ſhall be charged with the Nomine pane. Thin. v. 
Coolmley, 36 Eliz. C. B. | 

If a Man leaſes for Years, and the Leſſee covenants in this Manner? Provi/o ſemper Aſſignee with- 
& pred” J. the Leſſee does covenant that he will repair, maintain and ſuſtain the but namirg. 
Houſes upon the Premiſſes, Ad omnia tempora neceſſaria, during all the ſaid Term; 
and after the Leſſee aſſigns over the Term: The Aſſignee ſhall be bound by this Co- 
renant to repair the Houſes during the Life of the firſt Leſſee, tho' the Aſſignee be 
not named, becauſe the Covenant runs with the Land, being made for the Mainte- 
nance of a Thing in eſſe at the Time of the Leaſe made. 1 Roll. Abr. 521. Cro. 
Eliz. 457, 552, $53- Moor 399. 5 Co. 24. 

When a Covenant extends to a Thing in eſſe, Parcel of the Demiſe, it is quaſi an- 
nexed to the Thing demiſed, and runs with the Land, and ſhall bind the Aſſignee, 
tho' not expreſly named. 5 Co. 16. b. & vide Godh, 270. 

But the Aſſignee ſhall not be charged in a Writ of Covenant for any Breach after 
the Death of the firſt Leſſee, inaſmuch as it is Perſonal to the Leſſee himſelf. id. 

u A. leaſes for Years to B. and B. for himſelf, his Executors and Adminiſtrators, 
covenants with 4. to build a Wall upon Part of the Land demiſed, and after B. 
aſſgns: The Aſſignee is not bound by this Covenant, for the Law will not annex the 
R Covenant to a Thing not in eſſe. 5 Co. 15. 

But if B. had covenanted for him and his Aſſigns to build the Wall, Ec. this 


, would have bound the Aſſignee, becauſe it is to be done upon the Land, and the 
f Aſſignee is to have the Benefit thereof, hid. | 
; And if a Leſſee covenants for him and his Aſſigns to build in ſuch a Time, and 


4 after the Time expired he aſſigns, it ſhall not bind the Aſſignee, becauſe broke before 
5 the Aſfignment; aliter if broke after. Salk. 199. pl. 6. 

But tho the Covenant be for him and his Aſſigns, yet if the Thing to be done be 
g merely collateral, and no way concerns the Thing demiſed, the Covenant ſhall not 
* bad the Aſſignee, as if it be to build an Houſe upon other Land of the Leſſor, or to 
4 Pay a collateral Sum. 5 Co. 15. Cro. Fac. 438. | 
« But if a Man demiſes Sheep, or other perſonal Things, for a certain Time, and the 


- eſſee covenants for him and his Aſſigns, at the End of the Term, to deliver ſuch 
Phetp, Ec, or the Price of them, and the Leſſee aſſigns them over; the Aſſignee 

4 dall not be bound by the Covenant, for it is but a perſonal Contract; and there is 

7 * Privity as between Leſſor and Leſſee of Land and his Aſſigns. 5 Co. 16. b. 

U a 

* ; do if a Man leaſes Land for Years, with a Stock of Cattle, and the Leſſee for him 

roy ? s Aſſigns covenants to deliver the Stock at the End of the Term. 5 Co. 17. a. 


15 ellee for Years, for himſelf, his Executors and Adminiſtrators, covenants with 
8 Leſſor to leave fifteen Acres every Year for Paſture, ab/que Cultura, and after the 
a 1 + aligns: The Aſſignee, tho' not named, muſt perform the Covenant, becauſe 
by, the Benefit of the Eſtate, according to the Nature of the Soil ; but a col- 
Jac. Oy as to build de novo, Oc. ſhall not bind him unleſs named. Cro. 


5 N If 
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Where Cove- If A. demiſes to B. ſeveral Parcels of Land, and the Leſſee covenants for hin 
nant lies a. his Aſſigns to repair, &c. and after the Leſſee aſſigns to D all his Eſtate, in Parcel gf 
— the Al- the Land demiſed; and after D. does not repair that to him aſſigned: The 
— may have an Action of Covenant againſt the Aſſignee. 1 Roll. Abr. 522, Becauſ 
this Covenant is diviſible, and follows the Land with which the Defendant is char 
able by the Common or Statute Law. Co. Car. 221, 222. 1 Jones 245. * 
So if the Leſſor had granted the Reverſion of Part to one and of other Patt! 
another, they might have brought an Action of Covenant. 1 Lev. 109. 1 84 l q 
T. Raym. 80. Againſt Aſſignee of Leſſee for Years, who was Adminiſtrator, with 
good. Salk. 309. | 
If a Man leaſes for Years, and the Leſſee covenants for him and his Aſſigns to 
the Rent ſo long as he and they ſhall have the Poſſeſſion of the Thing let; and th 
Leſſee aſſigns, the Term expires, and the Aſſignee continues the Poſſeſſion afteryary; 
An Action of Covenant will lie againſt him for Rent behind after the Expiration o 
the Term; for tho? he is not an Aſſignee ſtrictly according to the Rules of Lay yet 
he ſhall be accounted ſuch an Aſſignee as is to perform the Covenants. Sil. 407. 
If a Man leaſes for Years, rendring Rent, and the Leſſee covenants for hm ni 
his Aſſigns to repair the Houſe during the Term, and after the Leſſee aſſigns over th; 
| | Term, and the Leſſor accepts the Rent from the Aſſignee, and after the Covenant; 
broke: Notwithſtanding the Acceptance of the Rent from the Aſſignee, yet an 4. 
7 tion of Covenant lies againſt the firſt Leſſee, for the Leſſee has covenanted exprelf 
| for him and his Aſſigns; and this perſonal Covenant cannot be transferred by tt 
Acceptance of the Rent. 1 Roll. Abr. 522. 
If a Leſſee covenants that he and his Aſſigns will repair the Houſe demiſed, ai 
the Leſſee grants over his Term, and the Aſſignee does not repair it: An Action of 
7 Covenant lies either againſt the Aſſignee at Common Law, becauſe this Covenant 
runs with the Land, or it lies againſt the Leſſee at the Election of the Leſſor, J 


| 

| | 

& 1 Jones 223. 
| 

| 


He may charge both, but Execution ſhall be only againſt one of them; for if he 
takes both in Execution, he who is laſt taken may have an Audita Querela. Ct. 
ac. 523. 
| a If A. leaſes to B. rendring Rent, and B. covenants to pay it, and after B. aſſign 
| to C. and A. grants the Reverſion to D. and D. after accepts Rent from C yet tor 
| Non-payment at another Day, D. may have an Action againſt B. it being upon u 
expreſs Covenant. 3 Lev. 233. 

And in all the Caſes before where a Covenant is broken, an Action of Covenant 
may be brought. But herein Note, that howſoever Aſſignees are chargeable upona 
| Covenant, yet the Leſſee himſelf is not hereby diſcharged ; but the Leſſor or Grantes 
| Eleclion. of the Reverſion hath Election to charge which of them he will. 

And therefore if a Leſſee covenant for him and his Aſſigns to repair, and the 
L_ aſſign ; in this Caſe the Leſſor may have his Action of Covenant againſt either 
of them. | | 

And if a Leſſee covenants for him, his Executors, Adminiſtrators and Aſſigns, to 

repair the Houſes deviſed, and he in Reverſion grants away his Reverſion, and tit 
Leſſee aſſigns his Eſtate: In this Caſe altho' the Grantee of the Reverſion has 4 
cepted the Rent of the Aſſignee of the Term, yet he may ſtill have an AQton d 


Covenant againſt the Executor of the Leſſee upon this Covenant. x 
So if a Patentee covenants for him and his Aſfigns to repair, and he aſſigns, tte ” 
King may have his Action againſt either of them. Bret v. Cumberland, I. 16 Fac. B k * 
If A. and B. covenant for themſelves jointly, without more Words; the Coven - 
is joint, and one of them cannot be charged without the other; but if they covenant * 
for themſelves ſeverally, the Covenant is ſeveral, and they may be ſued apart; and | * 
if they covenant jointly and ſeverally, then the Covenant is joint and ſevera, and ay 
they may be ſued either way at the Election of the Covenantee. 5 C. 23. vr & 
Husband and If a Feoffment or Leaſe be made to two, or to a Man and his Wife, and ther A 
Wite. are divers Covenants in the Deed to be performed on the Part of the Feoffces dt 1 
Leſſees, and one of them does not ſeal, or the Wife does, or does not ſeal cur"; 


| the Coverture, and he, or ſhe that does not ſeal, notwithſtanding accepts of if 
Eſtate, and occupies the Lands conveyed or demiſed: In theſe Caſes as touching 
inherent Covenants, as for Payment of Rent, and the Acceſſaries thereof, as Chat, | 
of Diſtreſs, of Re-entry, of Nomine pane, Reparations, and the like, they are bor 
by theſe Covenants as much as if they do ſeal the Deed. 9 
1 | 


— 


Covenants; 


Ch. 5. C 8. | 


— 


80 if a Leaſe be made to AH. for Years or Life, the Remainder to F. S. in Fee, and Grantees, 


there is a Rent reſerved ; or there be divers Covenants on the Part of the Grantees, 
and 7. F. never ſeals the Deed or Counterpart; yet if in this Caſe he accepts the 


fſtate after the Death of A. he muſt pay the Rent, and perform all the Covenants 
that are inherent. 


$ alſo if there be Covenants in the King's Patent to be performed on the Part of Patentees; 


the Patentee; as if there be this Clauſe in the Patent, Aud that J. S. (the Patentee) 
ſhall repair the Honſe when it is decayed; the Patentee is bound by this Covenant, and 
all ſuch like Covenants. But Quere of collateral Covenants in the firſt Caſes, for 
therein it ſeems the Feoffee or Leſſee is not bound. 

And yet it is ſaid, that if an Indenture be made between A. of the one Part, and 
B. and C. of the other Part, and therein there is a Leaſe made by A. to B. and C. 
on certain Conditions, and B. and C. are bound to A. by the Indenture in 201. to 
perform the Conditions, and B. only ſeals the Deed and not C yet in this Caſe if C. 
accepts of the Eſtate, he is bound by the Covenants, and one of them cannot be 
ſued without the other whilſt they are both living. Qui ſentit commodum ſentire debet 
o os. Et tranſit terra cum onere. Co. Lit. 23 r. y. 13. Bro. Covenant 6. Der, 
go, & Bret and Cumberland's Caſe, Paſ. 14 Jac. B. R. 


Infant ſhall not be bound by his Covenant, unleſs for Neceſſaries; or by Covenants How and in 


in Indenture of Apprenticeſhip. 


$ 
Cafe, the Covenant of an Infant to pay Money for the curing him of the Falling- 


bckneſs, is good. 

In 2 Roll. Rep. 211. If Infant have Houſes, it is neceſſary for him to have them in 
repair, and yet Contract to repair does not bind him; no Contract binds him bur 
what concerns his own Perſon. | 

If Infant promiſes another, that if he will find him Meat and Drink, and pay for 
his Learning, that he will pay him 7 }. per Ann. an Action lies on this Promiſe ; and 
altho' it is not mentioned what Learning it is, yet it ſhall be intended that that is fit 
for him, until it be ſhewed to the contrary of the other Part. 1 Roll. Abr. 129. 


Learning, tho' it be not neceſſary de eſſe, yet it is ſo de bene eſſe; & omne quod eſt 
utile eft aliquando neceſſarium. Co. Lit. 172. Palm. $28. 


But a Contract for dancing is not binding. 

It was a Queſtion in /hittingham and Hill's Caſe, Whether an Infant buying of 
Neceſſaties to maintain his Trade were binding, or not? Error of Judgment was 
brought in Shrewsbury in Aſſumpſit, to pay ſuch a Sum for Wares ſold. Defendant 
pleads he was within Age at the Time of the Wares being ſold. Plaintiff proteſtands, 
that he was not within Age, Pro placito ſaith he bought them pro neceſſario vidu E 
opparatu, & ad manntenentiam families ſux. Defendant rejoins, that he kept a 
Mercer's Shop at Salop, and bought thoſe Wares to ſell again, and traverſes that he 
bought them pro neceſſario victu & apparatu. Plaintiff demurs, for whom it was ad- 
udged. Error was affigned in Point of Law, that ſuch buying ſhall not bind an In- 
fant: And per Cur, His buying to maintain his Trade, tho' he gets bis Livelihood 

by it, ſhall not bind him. Cro. Fac. 494- 


But if an Infant is Houſe-keeper, and buys Neceſſaries for his Houſhold, it ſhall 
dind him. 3 Keb. 387. | 

lt was ſaid by Coke, arguendo in Stone and Mithypool's Caſe, 1 Leon. 113. in Debt 
PRainſt Infant on Contract for Neceſſaries, the Plaintiff ought to declare ſpecially, fo 
as the whole Certainty may appear ; upon which the Court muſt judge if the Ex- 
kences were neceſſary or convenient, or not, and alſo upon the Reaſonableneſs of the 
Price. Bur in Ru ſſel and Lucy's Caſe, 1 Keb. 382. & 1 Lev. 86. the Particulars are 
deedleſs to be ſet forth. It muſt be averred in the Declaration, that the Clothes were 
or his own Wearing, and that they were convenient and neceſſary. 

Lu Infant and another of full Age covenant one againſt the other; the Covenant 
i the Perſon who is of full Age ſhall bind him. 1 Sd. 446. 

| n Covenant to inſtru an Lorna or cauſe him to be inſtructed in the Trade 
1 or, and to find him Meat, Drink and Lodging during the Term. The 
r the Teſtator's Death, and that ſuch a Day he was turned out of 
in © y the Defendant, & ſi conventionem fregit in hoc, (viz.) in not inſtructing 

2 Ve, Defendant demurs, becauſe it is a perſonal Covenant, and diſcharged by 


Death, 


what Caſes an 
Now Infant ſhall be bound by his Codtract for Neceſſaries, viz. Diet, Apparel, Infant ſhall be 


Learning and neceſſary Phyſick; therefore it was adjudged in Dole and Copping' _ =. 
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Covenants. Part! 
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Death, and cannot be aſſigned: But all the Court inclined, had it been only to h. 
ſtruct, it had been diſcharged, but * complex to inſtruct and find Meat, it 
not; and if it were, yet the Breach is ſufficiently aſſigned, if either Part be true, a 
here in turning him out. Judgment pro Quer. 1 Keb. 820. 


(Q) What hall be accounted real Covenants that run with the Land, or al 
Melt the Aſſets only. 


A Covenant to repair the Copyhold Eſtate runs with the Land aſſigned by Con. 
mon Law; and Aſſignees of the Reverſion of Copyhold Lands ſhall be witi; 
the Statute of 32 H. 8. c. 34. Vide 3 Lev. 326. 

See before Letter (D), for Covenants real and perſonal. 

A Bill in the Exchequer was brought to ſubject the Defendant's Lands to the Pay. 
ment of a Fee-Farm Rent; for that the Duke of N. who had in his Hands both the 
Plaintiff's and Defendant's Lands, ſubject (inter alia) to the Payment of this Ren, 
had granted the Plaintiff's Lands unto one under whom the Plaintiff claims, ard 
covenanted that theſe Lands ſhould be diſcharged of the Rent; upon which Covenant 
the Plaintiff ſought Relief, and would have it to be as a real Covenant running vit 
the Land, and charge the other Land with the whole Rent: But per Cur, It is u 
more than an ordinary and perſona] Covenant, which muſt charge the Heir only n 
Reſpect of Aſſets, and not otherwiſe. And the Bill was diſmiſſed. Hard. 8). 

Where by the Grant or Deviſe of the Reverſion the Rent reſerved upon a Leit 
for Years is well transferred to the Grantee, the Law alſo transfers the Covenant d 
the Leſſee to him for the Payment of it, as incident to the Rent. 2 Sand. 311, 

Upon a real Covenant there is but Remedy four Ways: 1. By Rebutter, 2. Jy 
Voucher. 3. By Warrantia Charte, 4. By Aid-Prior. 

Feoffee with Warranty makes a Leaſe, Leſſee may not vouch ; ſo he that comes 
in the Poſt ſhall not vouch; aliter in Covenants perſonal. 1 Roll. Re). 26,1, 
5 Rep. Spencer's Caſe. 

Covenant for quiet Enjoyment. The Aſſignee ſhall have Action of Covenant vith- 
out ſhewing the Deed of the firſt Aſſignment, for it is a Covenant that runs with the 
Eſtate. Cro. Eliz. 436. And the Executors of the Husband, who is Aſſignee in Lin, 
ſhall have the Benefit of ſuch a Covenant. 

If I covenant with J. S. and his Heirs to make a Conveyance to one and his Herz 
his Heirs may not have Covenant, becauſe it is a Sum in Groſs ; but otherwiſe whe 
ſuch a Covenant is in another Conveyance, and goes with the Eſtate. As if I co. 
nant with A. and his Heirs to convey Land to him and his Heirs ; there the Feob 
ment ſhall be to the Heir, for the Heir ſhall have the Covenant. Palm. 558. 

Declaration, That the Defendant enfeoffed his Teſtator in certain Lands, and thit 
he covenanted for him and his Heirs, that he was ſeiſed of a good Eſtate in It 
and he alledges the Breach. Per Cur, The Covenant being made with the Ht! 
the Executor ſhall not have the Action, for the Covenant is annexed to the Las 
Winch 19. 

Tenant per Statute Merchant, Staple, Elegit of a Term, and he to whom a Leit 
for Years is ſold by Force of any Execution, ſhall have Action of Covenant in { 
Caſe as a Thing annexed to the Land, altho' they come to it by Act in L- 


1 Roll. Abr. 521. Cro. Eliz. 457. Moor 399. $5 Co. 24. 1 Sd. 157, K S 
Moor 399. Cro. Eliz. 383, Maor 357. pl. 486. Goldsb. 129. 5 Co. 77. Cart h. iN 
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Altho' the Leſſee has not covenanted for him and his Aſſigns, yet Covenant lies 
er what is for the Support of the Thing demiſed, becauſe it is appurtenant to, and 
runs with the Land. 5 Co. 24. b. 1 Lev. 109. 

A Leſſor made a Leaſe of an Houſe, except two Rooms and a free Paſſage to 
them ; the Leſſee aſſigned the Term, and the Leſſor brought Covenant againſt the 
\ſignee for diſturbing him in his Paſſage to thoſe Rooms: Adjudged that the Action 
lies; for the Covenant goes with the Tenement. 1 Salk. 196. Carth. 232. 1 Show. 
188. Vide Moor 553- Cro. Elix. 657. | 

A Covenant with the Leſſor, his Executors and Adminiſtrators, to repair; this is 
Covenant which runs with the Land, and the Heir, tho' not named, ſhall have ir. 
E Lev. 92. Skin. 305. 8 C. Lucas 158. 

Where a Covenant is to a Man, his Heirs and Aſſigns, yet the Executors, tho? 


ot named, who are the Repreſentatives of the Teſtator, may bring the Action. 
b Lev. 26. 1 Vent. 175. 


(R) JWhere Covenants are placed in a Deed, and in what Form written. 


Ovenants may be placed in any Part of the Deed, but the moſt proper Place is 
after the Condition or after the Warranty (where there is one) which is a Co- 
enant real. 

| The following Form will ſerve for the Beginning of Covenants in moſt Caſes. 


And the ſaid A. B. doth for himſelf, his Heirs, Executors, Adminiſtrators and Aſſigns, 
ereby covenant, &c. 


But where there are more Covenantors than one it is beſt to ſay, 


1 
And the ſaid A. B. C. do for themſelves, and each of them for bimſelf, his Heirs, 
xecutors and Adminiſtrators, covenant, &c. 


And when a Covenant is made to more than one, ſay, 


—— to and with the ſaid C. D. E. F. and G. H. and to and with either of them, and 
itber of their Heirs, &c. 
And yet this will not divide the Action in all Caſes. 


W There is no ſet Form appointed in Law for Covenants, but the Words covenant 
rd promiſe are the Words by which Covenants are uſually made in Form; but any 


a 


? ther Words declaring any Thing to be agreed between the Parties, may make a 


10 8 but it is beſt to keep to uſual Forms, of which ſee a great Variety in the 
en cond Fart. i | 

. Covenants for the Matter of them muſt contain Things lawful and poſſible to be 
if. one; for if the Thing to be done be unlawful or impoſſible, the Covenant is not 


ood nor binding. 


hat Some Covenants properly belong to Fee-ſimple and Fee-tail Eſtates, and ſome be- 
et, ong to Eſtates for Lives and Years, Ge. 

lei Moſt of the Covenants that are applied to a Fee-ſimple Deed may be made to ſerve 
and a Leaſe for Years; but then in all Places of the Deed where he to whom the Deed 


$ made, does covenant that be, his Heirs and Aſſigns, ſhall do any Thing ; and where it 


— be, bis Heirs and Aſſigns, it muſt be ſaid he, bis Exccutors, Adminiſtrators and 
Ns. 


And ſo on the other Side the Covenant that is ſuited to a leaſe for Years, may be 
"tin a Fee. ſimple Deed ; but then where in the Leaſe it is ſaid of him to whom the 


xe u 3 be, bis Executors, Adminiſtrators and Aſſigns, it muſt be, he, his Heirs 

ern Alus. L . 

qty 0 3 ons who makes a Leaſe for Life vr Years of Land has the Fee-ſimple of the 
and in him 


„then the Covenant in this Part, as to him, is the like in a Leaſe for 


ir r ears by Deed as it is in a Fee-ſimple Deed. 

ws 1 

e $ 

4 (S) Nhat Covenants are void at Law. 


Firſt, For being againſt Law. 
Laintiff declared, 


p that the Defendant covenanted for the true Impriſonment of 
debe Def o eſcaped, and thereupon the Plaintiff was ſued, and forced to pay the 
| ciendant pleaded the Statute of H. 6. and that the Covenant was for Eaſe 
1 and 


. * — 


— 


Covenants. | Par | 


' Defendant pleads the Statute 32 H. 8. which makes Leaſes to alien Artificers void 


— 


n 
and Favour of J. S. Plaintiff replied, the ſaid Covenant was entered into for bene 
Security, abſque boc, that it was for Eaſe and Favour. Defendant demurred and 
Judgment pro Defendant, becauſe there was a Covenant to pay Chamber - Rent 60 
which in itſelf is for Eaſe and Favour. J. Raym. 222. Em 

Agreement, that D. before Eaſter Term next following, at the Requeſt qr þ 
would ſurrender up to P. his Letters Patent of the Stewardſhip of B. to the Inte 
that he might renew the Letters Patent in his own Name. The Stewardſhip of 
Court-Leet is within the Statute 5 Fd. 6. c. 16. of buying of Offices. 1 Brownl. 11 | 

C. the Teſtator had the Office of Surveyor of Cuſtoms by Letters Patent to tin 
and his Deputies; and by Indenture between him and S. for 600 J paid, and 1001 
Ann. to be paid during the Life of C. makes Deputation of the ſaid Office to & 2 
covenants with S. that if C. dies before him, then his Executors {hall pay to him zel 
and C was bound to S. for the Performance. Per Cur, The Bond was voig, , 
againſt the Statute 5 & 6 Ed. 6. of buying of Offices. 

No Leaſe ſhall be made of any Benefice or Eccleſiaſtical Promotion, or any Pj 
thereof; and not being impropriated, ſhall endure any longer than whilſt the Leſs 
ſhall be ordinarily reſident, and ſerving the Cure of ſuch Benefice without Abſeng 
above eighty Days in any one Year; and all Bonds and Covenants for ſuffering ay 
ſuch Parſon to enjoy any ſuch Benefice with Cure ſhall be void. Star. 13 Ei. 4 2. 
14 Eliz. c. 12. either by Parſon or Curate ; and fo by the Stat. 13 Fliz. of Lea 
made by Parſons, that upon Non-reſfidence for eighty Days the Leaſe ſhall be yo 
This Statute voids Bonds and Covenants for Non-refidence.  - | 

Covenants upon uſurious Contracts are alſo void, and Bonds of Covenants upot 
ſuch Contracts. _ 

Debt on Bond to perform Covenants in an Indenture, which was to pay Ren, 


Sid. 357. | 
Generally where the Matter being in a Condition will make the Condition vid, 
becauſe it is againſt Law; there it being in a Covenant will make the Covenant vod. 
And yet a Man may reſtrain himſelf where the Law does not reſtrain him; a 
Tenant covenants that he will not cut any Fuel without the Aſſignment of the Leſſa, 
Sc. for in ſuch Caſes Modus & conventio vincunt Legem. 

If a Man ſeiſed of Lands in Fee, covenants to ſtand ſeiſed of it to ſuch Uſcs as m 
Eſtate will ariſe by the Covenant; yet it may be good by way of Covenant, and 
give Remedy to the Covenantee in an Action of Covenant; but with this Difference 
if the Covenant be future, as where one Man covenants with another, that in Cor 
ſideration of a Marriage his Lands ſhall deſcend, remain or revert to his Son nc 
Heir apparent, and to the Heirs of his Body on the Body of his Wife; in this Cat 
the Covenantee may have a Writ of Covenant; for if the Covenantee be preſent, 
that a Man and his Heirs ſhall from henceforth ſtand and be ſeiſcd to ſuch and fic 
Uſes, and the Uſes will not ariſe ; by Law in this Caſe no. Action of Covenant v. 
lie for the Covenantee but where it is covenanted that a Thing ſhall be done her 
after, or has been done heretofore, and not for a Thing preſent ; as when 4. com 
nants with B. that his black Horſe thall be for ever the Horſe of B. this is no gou 
Covenant, and altho' he keeps the Horſe, ſtill B. can have no Remedy. Pl. ze, 
308. 27 H. 8. 16. Finch Ley 49. : 

The Sheriff made B. Under-Sheriff, and the Under-Sheriff covenanted that be fu 
not ſerve Executions above 207. without his ſpecial Warrant: This is a void Cort 
nant, for that it is againſt Law and Juſtice ; for the Under-Sheriff is liable to execu 
all Proceſs as well as the Sheriff. Hob. Norton and Simms. 

A Covenant that a Man ſhall not levy a Fine within 4 H. J. or that he ſhall te 
ſuffer a common Recovery, is void. 10 Co. 386. 5. 

If one covenants that he will maintain another in his Suits, or that he will app 
in Inqueſt, or that he will foreſtall Corn, Cc. theſe are againſt Law, and void. 

If a Man be a 'Tradeſman, and he covenants that he will not uſe or excrile n 
Trade: This Reſtraint if it be abſolute and continual is void; but if it be /i U 
only, as that he ſhall not uſe his Trade for ſome Time, or in ſuch a Town c, 
this is good. | It 

If A. owes Money to B. and B. owes Money to C. and B. makes a Letter of ” 
torney to C. to ſue A. at his own Charge, and B. covenants with C. that be will . 
releaſe the Debt to A. tho in this Caſe it be Maintenance in C to ſue at hc 
Charge, yet the Covenant is not againſt Law. I; 

I 
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In Debt upon Bond for Performance of Covenants: Plaintiff aſſigns a Breach. 
Defendant demurs. It was an uſurious Covenant, and againſt Law ; and a Breach 
cannot be aſſigned in omitting the doing of that which is unlawful to be done. Cyo. 

378. 

We 1 a Deed ſome Covenants are again Law, and ſome good: Thoſe which are 
aoainſt Law are void, ab initio, and the Reſt ſhall ſtand. 11 Co, 27. 

"A Covenant to perform a void Grant is void. So alſo is a Bond to perform it. 
＋ Raym. 27. 1 Lev. 45. 

Let a Leaſe be good or void, yet when there is an Eviction Covenant lics. 5 Co. 
17. 4. 63 vide 2 Roll. Rep. 399. | 

Where a Covenant is only Malum prohibitum, (as not to import prohibited Goods) 
there it is a good Covenant, and an Action lies upon the Breach of it; but where it 
todo a Thing which is Malum in ſe, (as to kill a Man) there it is a void Cove- 
nant, and no Action lies upon it. Hill. 35 & 36 Car. 2. E Co. Lit. 206. 

Where there are Covenants for Non-feaſance, and Covenants for Feaſance, the 
Defendant muſt plead to the one that he bas not done, and to the other that be bal 
terſormed generally; but if the Covenant for Non-feaſance is a void Covenant, he 
may plead Performance generally. Moor 859. pl. 1175. Godb. 212. Hob. 12, 13. 

A Covenant to enter a void Leaſe is a void Covenant, but where the Leaſe is but 
roidable, it is not. Moor 875. pl. 1223. | 

Upon an Eviction of Leſſee for Years, all Rents, Bonds and Covenants depending 

uoon the Intereſt are gone. Yelv. 19, 123. 1 Sid. 309. Style 357. 
Where an Eſtate is created in which is implied a Covenant in Law, there if the 
Tate is void, the Covenant alſo is void; but where there is an expreſs Covenant in 
a Deed, there it is otherwiſe, altho* the Leaſe is void or voidable; as if the Cove- 
nant is, that the Leſſee ſhall enjoy during the Term; there if the Leſſor reſigns his 
Benefice, the Covenant is good altho* the Term is gone. Owen 136. 1 Brownl. 21. 
Mor 879. & vide 2 Brownl. 134, 136, 158. 

A Man gave, granted and confirmed Lands to his Son after his Deceaſe ; this 
Deed had been void if Livery had been made. Vide Cro. Eliz. 344, 345. Hob. 170. 
Cs. Lit. 48. Mecor 687. Poph. 47, 48. 2 Roll. Abr. 7. 

Becauſe there was no Execution of the Deed to paſs an Eſtate out of which the 
Uſe may ariſe. x 


And it could not enure as a Covenant to ſtand ſeiſed, becauſe the Deed was void 
lin the Frame of it. 2 Vent. 319. 


Secondly, For being impoſſible to be performed. 


Covenant to aſſign to the Covenantee a Commiſſion of Bankruptcy, void. So a 
Bond. Street and Dazxiell ; for it is impoſſible to aſſign the Commiſſion. 

_ Covenant to go from St. Peter's Church in Weſtminſter to the Church of St. Peter's 
in Rome in three Hours; it is impoſſible. Co. Lt. 206. b. 

If a Man covenants to do a certain Thing before a certain Time; altho' it becomes 
impoſſible by the Act of God, yet this ſhall not excuſe him, inaſmuch as he had 
bound himſelf preciſely to do it. 1 Roll. Abr. 450. &. 

If a Man covenants to leave a Wood in as good Plight as he finds it: If the Trees 
are thrown down by Tempeſt, by this the Covenant is not broken, for now it is be- 
= impoſſible by the Act of God, and in this Caſe the Covenantor is not bound to 

pply it. | 
f one covenants to ſuſtain Houſes or Sea-Banks, or covenants to leave them in as 
vod Caſe as he finds them: If the Houſes are burnt, or thrown down by Tempeſt, 
the Sea-Banks overthrown by a ſudden Flood, the Covenant is not broKen by this 
Accident only ; but if the Covenantor does not repair, and make up theſe Things 


| A" Time, the Covenant will be broken. Perk. F. 738. Plowd. 227. 
15. 
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Covenants. Part] 


Collateral 
Covenant. 


render and depart at any Feaſt of Michae/mas, at any Time within the Term, ge, 


1 Roll. Abr. 455. | 


— 


(T) Nhat ſball excuſe the Performance of a Covenant, or not. 


Firſt, The AF of God. 


F a Man covenants to do a certain Thing before a certain Time, tho? it becomes 

impoſſible by the Act of God; yet this ſhall not excuſe him, foraſmuch as he pre: 
ciſely bound himſelf to do it. 1 Roll. Abr. 450. 

If a Man covenants to deliver Goods at L. and the Boat is overturn'd by Tempet: 
yet this ſhall not excuſe him. Tompſon and Miles, Trin. 32 Eliz. B. R. | 

If a Man covenants to build a Houſe before ſuch a Day, and afterwards the Plague 
is there before the Day, this ſhall excuſe him from the Breach of the Covenant i 
not making it before the Day; for the Law will not compel him to venture his Lit, 


but he ought to do it after. 1 Roll. Abr. 450. Y 
5 ther 
Secondly, The Ads of the Parties. — 

ou 

If Leſſee for Years covenants to convey the Water which ſtands upon the Ln I 
before ſuch a Day, and after the Leſſor enters before the Day, and continues ther plea 
till the Day paſt; yet this ſhall not excuſe the Performance of the Covenant, becuit port 
it is collateral to the Land. Hill. 37 Eliz. B. R. 1 Roll. Abr. 453. Thit 
If a Man covenants with me to collect my Rents in ſuch a Town, and I interrox 7 

1s DI 


him, this ſhall excuſe the Covenant. H. 37 Eliz. B. R. 

Plaintiff declared, that the Defendant covenanted to deliver to him 1500 Meafurs 
of Saltpetre before ſuch a Day, and that he had not done it. The Defendant de. 
mands Oyer of the Deed, in which the Covenant was as before: Provided that if ay 
Miſchief ſhall happen by Fire or Water to diſable him, he ſhall not be excuſed; and 
pleads he was diſabled by Fire: Iſſue and Verdict pro Quer. Moved in Arreſt of udg- 
ment, that there was a Variance in the Deed, on which he declared; and this yto- 
duced in Court, for one is abſolute, the other conditional: But Judgment was given 
pro Quer* ; for he needs not declare on more of the Deed than the Covenant, ant it 
is on the Part of the Defendant to ſhew the Proviſo, which goes by way of Deter 
ſance of Covenants. 1 Lev. 88. | 

If the Thing to be performed by the Covenant may not be performed without the 
Preſence of the Covenantee, there his Abſence ſhall excuſe the Performance. 1 
Abr. 457. As if the Covenant be to make a Feoffment to the Obligee. 

If a Man be bound to B. that J. S. ſhall marry J. E. before ſuch a Day, and be 
fore the Day B. marries her himſelf: Hereby the Covenant is diſcharged. C: 
Lit. 206. 

Piracy is no Excuſe of Breach of Covenant. 1 Brownl. 21. 

If Leſſee for Years of a Houſe covenants to repair, and to leave it in as g 
Plight as he found it, and after certain Sparks of Fire come out of the Chimney d 
the Leſſor into this Houſe near adjoining, by which the Leſſee's Houſe is bun 
down ; this ſhall excuſe the Performance of the Covenant, ſo that he is not bound u 
re-edify it, becauſe it came by the Act of the Leſſor himſelf, 1 Roll. Abr. 454 

Covenant to enfeoff the Covenantee before ſuch a Day; and after and before t 
Day the Covenantee diſſeiſes the Covenantor, and keeps it with Force and Arms t 
after the Day, ſo that the Covenantor cannot enter; this ſhall excuſe the Perform 
ance. 8 Co. 92. | | 

* If Leſſee for Years covenants to relinquiſh Part of the Land at the End of! 
Term, fallowed and fit for Wheat, Provifo the Leſſee upon ſuch Warning may fl 


forming the Covenants ; if he after ator ge - ſurrenders and does not leave the La 
fallowed, he has forfeited his Covenant, for the Acceptance of this Surrender & 
not diſpence with the Covenant, inaſmuch as by the Covenant he is to acc} 


A Covenant not to aſſign without the Leſſor's Conſent, is not diſcharged d x 
Leſſor's Entry into Part of the Land, Stiles 265. it being a collatera! Covenant 

A Condition recited, that the Defendant ſerved the Plaintiff as a Brewer Cle 
and that if he performed ſuch Covenants, E9c. Defendant pleads, Performac! 


Plaintiff replies, that one of the Covenants was to give the Plaintiff a true AC 


* * tenth * 
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of all ſuch Monies as the Defendant ſhould receive, when requeſted ; and alledgeth that 

zol came to his Hands, and he requeſted, and Defendant refuſed. Defendant rejoins, 

"onfeſſing the Receipt, ſaith, that before the Requeſt made by the Plaintiff, he laid 

ir up in the Plaintiff's Warehouſe, and that certain Malefactors (to the Defendant Excuſe that 
unknown) ſtole it away; Et hoc prædict', Sc. Plaintiff demurs generally: he was robhed. 

1. Becauſe it is a Departure, it is rather an Excuſe than Account. 

2. He ought to have averred his Plea, but concluded to the Country; for the 
Phintiff in his Replication alledgeth 30 J. the Defendant gave no Account, and the 
Defendant in his Rejoinder ſets forth, he did give Account. There was an Iſſue; but 
doch were over-ruled : | 

1. It is no Departure, but a Fortification of the Bar; for ſhewing that he was Departure. 
robbed, is giving an Account. 

2. The Concluſion is proper, becauſe the Defendant alledgeth new Matter, and Concluſion of 
therefore ought to give the Plaintiff Liberty to come in with a Surrejoinder, and an- Plea. 
ſrer to it; for he does not ſay he gave an Account, but ſets forth the ſpecial Matter 
bow. 1 Vent. 121. 

In Covenant concerning a Charterparty for the Freight of a Ship, Defendant 
pleaded, that the Ship was laden with French Goods, prohibited by Law to be im- 
ported, Upon Demurrer, Judgment was given pro Quer*. For per tor” Cur', If the 
Thing to be done was lawful at the Time when the Defendant did enter into the 
Covenant, tho? it was afterwards prohibited by Act of Parliament, yet the Covenant 
is binding. Durus ſermo. 3 Mod. 39. 

If the Deed irſelf wherein the Covenants are, or the Eſtate on which the Cove- 
ants, as acceſſary to the Principal, do depend, is gone and determined, there regu- 
rly the Covenants are gone alſo; and therefore if a Leaſe for Life or Years be ſur- 
ndered, whereby the Eſtate is gone, or a Deed becomes void by Raſure, or the 
ke, and there be Covenants in the Deed, hereby the Covenants are gone alſo; but 
his Surrender doth not diſcharge the Breach. Dyer 28. 5 Co. 23. 40 Ed. 3. 27. 
ro. Surrender 47. Covenants 42. | 

An Action of Covenant was brought upon an expreſs Covenant in a voidable Leaſe, 
nd the . was, If the Covenant be good, the Leaſe Being void? Adjudged 
hat the Action lies well, altho' the Leaſe be void. 1 Brow). 21. 

If a Leſſee covenants for him and his Aſſigns to build an Houſe upon the Land 
demiſed within ſeven Years, and the Leſſee aſſigns it over; in this Caſe the Aſſignee 

chargeable. 5 Co. 17. 

But if a Man covenants for him and his Aſſigns to make a Feoffment, Obligation, 
or the like; in this Caſe the Aſſignee ſhall not be charged altho' he be named, 

A Leſſee covenanted that he would repair the Houſe with convenient, tenantable 
nd neceſſary Reparations. Leſſor brought Covenant, and alledged a Breach for not 
epairing for want of Tiles and dawbing with Mortar; and did not ſhew that it was 
ot tenantable. The Opinion of the Court was, that he ought to have ſhewed it; 
er the Houſe may want ſmall Reparations, as a Tile or two, and a little Mortar, 
nd yet have convenient, tenantable and neceſſary Reparations. March 17. 

If I covenant that a Man ſhall enjoy ſuch Land until or to the 15th of April, the 
ﬆth Day ſhall be taken excluſive. | 


3. Ad of a Stranger. 


If a Man covenants that his Son ſhall marry the Covenantee's Daughter: If the 

Pauphter refuſes, yet the Covenant is broken; for the Daughter is a Stranger, and 
has taken it upon him that his Son ſhall marry her. Perk. F. 756. 

If in a Leaſe for Years N covenants to repair, Ec. and to yield up at the End of 
erm: But during that one B. enters by elder Title, the Leſſee by that is diſ- 


ged of the Covenant to yield up all; if the Land be gone, the Covenant is diſ- 


4. Aft of Law. 


There is a Diverſity where the Law creates a Duty or Charge, and the Party is 

e 1. © Perform it without any Default in him, and has no Remedy over, there 

* 7 will excuſe him; as in Caſe of Waſte, where the Houſe is deſtroyed by a 
But when the Party by his own Contract or Covenant creates a Duty or 

"Þ Wl Charge 


. > - 
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| Charge upon himſelf, aliter ; as if Leſſee is bound to repair, tho? it be burnt down by 


- pertaining to the Houſe, to one who ſold Coals there, and after he lets all the Houle 


formed. bid. 


Lightning, he muſt do it. Allen 27. 


(VU) Nhat is a good Performance of a Covenant, or not. 1 

| 0 

Firſt, Vith Reſpect to the Subſtance of the Covenant. def 

200 

F the Covenant be performed in Subſtance and Intent, it is good tho? it differ i Joir 
Words; as when one covenants to deliver the Teſtament of the Teſtator, if h the 
pleads he has delivered Literas Teftamentarias, it is good. / Ed. 4. 3. per 
If a Covenant be to give Licence to the Covenantee to carry Trees or any other Def 
Thing which he had bought of him; yet if a Stranger who has Right diſturbs kin +3 
the Coyenant is performed, for this extends but to the Perſon of the Covenany ng 
18 Ed. 4. 20. b. : Mar 
Aliter if the Covenant had been, that he ſhall have Licence, for this extends to fl _ 
Strangers. bid. Thir 
If a Covenant be to withdraw a Suit, a Diſcontinuance is no Performance, and | Side 
differs in Subſtance, for a Retraxit is a Bar in another Action, a Diſcontinuance ng — 
2 Ed. 4. 8. | 139. 
A Leffor covenants with the Leſſee for Years, that it ſhall be lawful for the Leſſe 1 
peaceably to enjoy the Land; and afterwards the Leſſor enters tortiouſly upon th ie 
Leſſee, and ouſts him: This is a Breach, for the Intent was, that he ſhould enjoy n K. 
it without the Interruption of the Leſſor. 1 Roll. Abr. 427. 2 


If a Leſſee of a Hauſe covenants not to leaſe the Shop, Yard, and other Thi 
to one who ſold Coals ; he has broken the Covenant, for the Intent ought to be per- 


If the Condition or Covenant be to aſſure certain Lands to ſuch a Perſon the 
Obligee or Covenantee ſhall name, and after he aſſures this to the Obligee himſef; it 
is a good Performance, tho' it be not alledged that the Obligee named himfzl}, fa 
this Acceptance is a Nomination of himſelf, 1 Roll. Abr. 424. 

A Man by Deed indented bargained and fold Lands to another in Fee, and con- 
nanted by the ſame Deed to make him a good and ſufficient Eſtate in the ſaid Land 
before Chriſtmas next; and afterwards, before Chriſtmas, the Bargainor acknowledgtd 
the Deed, and the ſame is inrolled. Per tot' Cu], By that Act the Covenant is not 
performed, for he ought to have levied a Fine, or to have made a Feoffment, . 
3 Leon. 1. g | 

A Covenant to convey Land muſt not only be an abſolute but an effectual Con 
veyance. 

If a Man be bound. to ſurrender a Copyhold to the Uſe of A. and his Heirs 
Conſideration of Money; if he ſurrenders into the 'Tenant's Hands, he muſt get! 


preſented, for it muſt be an effectual Surrender; as, | Whi 
If a Man be bound to make a Feoffment to me upon Requeſt, if I requeſt him t0 1 
make a Deed of Feoffment with Letter of Attorney to B. to make Livery to me, AC 
he does ſo, this is a good Inception ; yet if Livery be not made, it is a Fortcitu * 
1 Roll. Abr. 425. | Vords 
A Man covenants that T. H. Son and Heir apparent of F. H. ſhall marry EL Whe 


before the ſaid T. H. and E. L. ſhall attain their ſeveral Ages of fourteen Years, i 
E. L. would conſent thereunto. Afterwards T. H. married E. L. T. I. being ther 
thirteen Years old, and E. L. nine Years, and no more. Afterwards J. H. came & 
fourteen Years, and diſagreed to the ſaid Marriage. All this was pleaded in Bar # 
Performance of the Covenant, and good. The Covenantor is bound that 7. H 
marry E. L. which was executed, but he is not bound to the Continuance of it, 
ought to be left to the Law. 

If I be bound to you, that J. S. (who in Truth is but an Infant) ſhall levy on 
before ſuch a Day, which is done accordingly, and afterwards the ſame is reverſed 
Error, yet the Condition is performed. 1 Leon. 52. acht 

A Merchant covenants that if a Maſter of a Ship will bring his Freight to { 
Port, he will pay him ſo much, and Part of the Goods were taken by Piraten 
the Reſt he unladed ; he ought not to pay the Money, becauſe the Agreement 
not performed. 1 Brownl. 21. | 4 

x Perſorm 
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Performance in a Plea is intended of actual Performance. Vide 2 Lev. 6). 

Agreement to ſurrender a Copyhold to ſuch a Uſe: If a Surrender into the 
Hands of two Copyholders, according to the Cuſtom, be ſufficient Performance, 

293. 

* — a Jointure to Mary his Wife, and died without Iſſue, and the Land 
deſcended to T. C his Brother and Heir, who grants an Annuity or Rent- charge of 
2001. per Ann. to Truſtees, in Truſt for Mary, and this to be in Diſcharge of the 
Jointure, Habenfttm to them, their Heirs, Executors, Adminiſtrators and Aſſigns, for 
the ſaid Mary for Life, with a Clauſe of Diſtreſs, and a Covenant to pay the 200 /. 
per Ann. to the Truſtees for the Uſe of Mary; and the Breach aſſigned was, that the 
Defendant had not paid it to them to the Uſe of Mary. Per Cur', 1. This Rent-charge 
5 executed by the Stature of Uſes by expreſs Words, and tho' the Power of diſtrain- 
ing is limited to the 'Truſtees by the Deed, yet the Statute transfers the Power to 
Mary, and ſhe may diſtrain alſo, and the Covenant lies in this Caſe. 2, The Aſſign- 
ment of the Breach according to the Words of the Covenant is good: And if any 
Thing be done which amounts to a Performance, they may plead it on the other 
Side; as the Defendant may plead the Money was paid to Mary, which is a Per- 
farmance in Subſtance, but it ſhall not be intended without being pleaded. 2 Mod. 

$. 1 Mod. 223. | 
"if A. covenants with B. before Eaſter next to aſſure his Houſe to him and K. his 
Wife during the Life of J. S. and A. ſurrenders his Houſe to the Uſe of B. and ſuch 


is no Performance of it. 


If Leſſee covenants to pay his Rent to the Leſſor, and he pays it before the Day, 
he ſame is not any Performance of the Covenant ; contrary of a Sum in Grols, 
t Leon. 136. | | 

The Plaintif covenants to go with his Ship, with the firſt fair Wind, a Voyage to 
les. And the Defendant covenants, that if he ſo do, to pay him at his return ſo 
wch for Freight, The Plaintiff alledged he had been there, and was returned, and 
he Defendant had not paid him. The Defendant pleaded a Plea, and traverſed, 
(que bor, that the Plaintiff ſailed with the firſt fair Wind. Per Cur”, It is an ill 
raverſe; for the Subſtance of the Covenant is to perform the Voyage, and the firſt 
air Wind is no material Part of it. Hard. 69. 


Secondly, With Reſpe to the Time and Place of performing a Covenant. 


If the Covenant be to pay Money without limiting any Time, he is not bound to 
ay before Requeſt. 1 Roll. Abr. 438. 2. | 

A Covenant for Payment of Money, and no Time is limited: It is to be paid 
eſently, that is within convenient Time. So in other Covenants to do tranſitory Atts, 
3 of Charters, Sc. aliter of local Acts. 6 Co. 30. Co. Lit. 208. Cro. Eliz. 
9%. Poph. 198. 

here a Covenant is to make a Retraxit of Suit, he ought to do it in convenient 
ime. So if it be to acknowledge Satisfaction in ſuch a Court. 1 Roll. Abr. 436. 

ovenant to make further Aſſurance at all Time and Times, and the Cove- 
antee adviſes he ſhall levy a Fine, he ſhall have convenient Time to do it; for the 
Nords, at all Times, ſhall have a reaſonable Conſtruction. 1 Roll. Ar. 441. 

Where by the Covenant a Thing is to be performed por Demand, yet he ſhall have 
reaſonable Time to perform it after the Demand. 15 Ed. 4. 30. 

Where the Act to be done is of its own Nature local, as to make a Feoffment, Ec. 
fre the Covenantor, no Time being limited, has Time during his Laſe to perform it, 
the Covenantee does not haſten the ſame by Requeſt; for this is collateral, and not 
te to Payment of Money. Cyro. Eliz. 798. | 
et when the Covenantor may do that that is local in the Abſence of the Cove- 
mee, as to acknowledge Satisfaction in the Court of B. R. there he muſt do it in 
menient Time. Co. Lit. 208. a. 6 Rep. 30. b. 

antiff declared, that the Defendant by his Deed bearing Date, Oc. did covenant 
Bat he would do every Act and Acts at his beſt Endeavour to prove the Will of F. G. 


d otherwiſe that he would procure Letters of Adminiſtration, by which he might 
1 . ſuch a Term lawfully to the Plaintiff, which he had not done, Licet ſpins re- 
= Defendant pleads, that he came to Dr. Drury, in the Court of che Arches, 


e offered to prove the Will of F. & but becauſe the Wife of 7. & anc not 
| wear 


23 K. ſhall name, at the Requeſt of B. in this Caſe the Covenant is broken, for this 
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ſwear that it was the Will of her Husband, they could not be received to Prove z 
Plaintiff demurs. | 

Per Cur, Tho' there be no Time limited by the Covenant when the Thing ſoul 
be done by the Defendant, yet he bas not Time during bis Life, but he ought tov 
it upon Requeſt within convenient Time. 

But in ſome Caſes a Man ſhall have Time during bis Life, as where no Benefit fl 
be to any of the Parties; e.g. if it were to go to Rome. 

And as to the Requeſt, he ought to have ſhewed it ſpecially with the Place ng 
Time, for it is for the Benefit of the Covenantee; for without Requeſt the Adin 
doth not lie, and the Bar ſhall not help the inſufficient Declaration. 

Per Gawady, The bringing the Action is a Requeſt. 

Per Clench, A Writ of Debt is a Præcipe, for which there Licet ſæpius requiſits 
ſufficient, but a Writ of Covenant is not ſo. 1 Leon. pl. 124, 125. 

If the Covenant be to do a Thing upon Requeſt, the Plaintiff muſt make R 
to the Perſon, and not by Proclamation giving Notice of the Requeſt. 1 Roll, Abr. A. 

But a Condition to do ſuch Acts, &c. for the better Aſſurance, Oc. to B. thi 
ſhall be deviſed by B. or his Counſel, Cc. B. deviſes a Releaſe. A. not being letter. 
ed, defires to ſhew it to Counſel before he ſeals it: He ſhall not be allowed rea 
Time to ſhew it, he having taken it upon him to do it. 2 Rep. Manſel's Cite 
I Roll. Abr. 440. | 


Thirdly, Vith Reſpe to Notice as where it is neceſſary (or not) for the Performant g 
a Covenant. 


If a Man covenants with J. S. that if he will marry A. MV. his Couſin, to pay to hin 
10 J. at the Day of his Marriage; J. S. needs not give Notice at what Day he yl be 
married, but he ought to take Notice of it at his Peril, inaſmuch as he hath taten 
upon him to pay it at the Day, tho* the Marriage is to be made by F. S. tinſtb 


. Beresford and Goodronſe, 14 Fac. Quere. 


If A. ſells Lands to B. by the Name of twenty Acres, according to the Rate d 
201. for every Acre; and it is agreed between the Parties, that the Land ſhall be 
meaſured by F. S. before the firſt Day of Fanuary next enſuing, and A. covenants to 
repay according to that Rate for every Acre before the firſt of May after: If 
there are not twenty Acres upon the Meaſure, and it is found there are not tyenty 
Acres, A. ought to pay this before May at his Peril, without any Notice given hor 
many Acres there wants of twenty, for he had taken upon him to perform it at bs 
Peril. 1 Roll. Rep. 314. Cro. Fac. 390. 

If a Man leaſes a Mill for Years, and the Leſſee covenants to repair the Mill, ad 
the Leſſor covenants to find him great Timber for it; the Leſſee ought to give Ns 
tice to the Leſſor how much will ſuffice for the Reparation, and not to demand 
Timber for Reparation in general, or otherwiſe the Leſſor is not bound to delie 
any. Holder and Taylor, 12 Fac. C. B. 

A. covenants to pay to F. all ſuch Money as by a true and juſtifiable Bill und 
the Hand of the Attorney of B. ſhall appear to be before disburſed by B. or his At 
torney. In Action if B. aſſigns for a Breach, that 24 5. by a true and juſtifiable Bil 
under the Hand of 7. S Attorney of B. appears to be disburſed, which 4. has" 
paid: This is a good Breach, without alledging A. had Notice of it, or that the B 
of Attorney was ſhewed to him, for that the Attorney was a Stranger, of which 
ought to take Notice at his Peril. Dewell and Wilmott. 

If I be bound to you to make you ſuch an Aſſurance as J. S. ſhall deviſe, In 
bound at my Peril to procure Notice; but if I be bounden to you to make 1e 
Aſſurance as Counſel ſhall deviſe, there Notice ought to be given to me. 1 Lell 

The Defendant covenants to pay the Plaintiff and other Mariners their Ware 
and the Plaintiff avers that 57. was due for a Month after his Departure in the Shi 
ſuch a Day from B. but avers no Notice given to the Defendant of his Retur', 
going out, nor what was due, for which Cauſe the Defendant demurs. And ber Cu, 
The Defendant has bound himſelf, and muſt take Notice of it, as well as if it wet (0 
do a Thing in his own Conuſance. 1 Keb. 681. | 

7. Leſſee of the Biſhop of Rocheſter for Years, covenants to find neceſſary om 
fion for the Steward, the Biſhop, his Servant and Horſe, at all Times that he Þ 
Courts there. Per Dodderidge, He ſhall take Notice, and there needs no *. 
Notice, for general Notice, as a Proclamation at Court, is given to him. Pa 5}, 


„ä. et _ 
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in Covenant the Plaintiff declares upon a Writing of the Defendant's Teſtator, 
knowledging himſelf to be accountable to the Plaintiff for whatever Money the 
7 intiff ſhould charge upon 7. S. payable to Sir T. J. Per Cur), It lies well, being 
al Executors, and ſo had it been againſt the Party himſelf; no Notice is given 
e the Plaintiff to J. S. who upon ſuch Bills was to pay to Sir 7. V. and it is not ne- 
Cary. I Keb. 155. 1 Lev. 47. - : a 1 

n Point of Covenant, Notice is not to be fo ſtrictly given as upon an Obligation, 
«hich is in Point of Forfeiture. Cro. Fac. 390. 


hly, With Re ſpect to Caſes, where a Demand, Requeſt or Tender, is neceſſary Cor 
PIs Pp not) for the Performance of 'a Covenant. , 


1f 4. covenants with B. upon reaſonable Requeſt to him made by B. to ſurrender 
tain Land and all his Intereſt in it to B. and alſo to permit B. to take the Profits 
f the Land; in this Caſe the Requeſt does not go to the taking the Profits, but 
only to the Surrender ; ſo that he is bound to ſuffer him to take the Profits without 
Requeſt, altho* there is but one Word that goes to the Whole. 2 Roll. Abr. 248, 249. 
Whereas B. by other Indenture had affigned to C. a Meſſuage, Cc. Now this In- 
entire —_—— that B. covenants that he or his Brother would deliver to C. or, in his 
blence, to E. at bis Shop, a Tarrier of the Premiſſes, and of the Verity of this, ad 
ptimam eorum peritiam, upon Requeſt made to them by C. would take their Oath before 
Maſter of the Chancery, and alſo would deliver to one W. ſafely to be kept, to the Uſe of 
he [aid B. and C. the original Demiſe, whereof he then had a Copy, &c. Tho' in this 
id they are not bound to make Oath without Requeſt, yet they are to deliver the 
riginal Demiſe ſans Requeſt, for the Requeſt refers not to this, but the firſt, as ap- 
ears by putting the Requeſt amongſt the Covenants, and not in the Beginning or 
nd. 2 Roll. Abr. 250. 
The Condition was, to make Aſſurances of certain Lands to the Obligee before the 
oth of March 17 Eliz. and if it happens that the Obligee refuſes to accept the Aſ- 
urance, and ſhall make Requeſt to have 1007. in Satisfaction for it; then if upon 
uch Requeſt, within five Months after, he pays the 1007. that then, Ec. and at the 
Day refuſed the Aſſurance; and afterwards 27 Eliz. he makes Requeſt to have the 
oo, The Queſtion was upon Demurrer, Whether this Requeſt was ſufficient for 
ne Time? Per Cur', A Requeſt at any Time during his Life was good, and he is 
ot reſtrained to make it at or before the Day the Aſſurance was to be made. Judg- 
nent pro Quer'. Cro. Eliz. 136. ; 

Covenant to make a good and lawful Eſtate, as by the Counſel learned of the 
Plaintiff, upon Requeſt made, ſhall be adviſed ; and Plaintiff alledgeth M. T. was of 
is Counſel learned, and gave his Advice to the Plaintiff, that the Defendant ſhould 
ake ſuch Aſſurance, Cc. and that the Plaintiff gave Notice to the Defendant of the 
ad Advice, and requeſted him to perform it, and the Defendant denied. 

lt is molt proper the Counſellor ſhall give his Counſel to him with whom he is of 
ounſel, and he to notify it to him that makes the Eſtate ; and if the Counſellor 
les Advice to him that is to make the Eſtate, he may be ignorant whether he be of 
's Counſel or not. 5 Co. 19. 5. | 
In Conſideration the Plaintiff had promiſed to pay the Defendant yoo 1. for the 
everſion of a Manor, the Defendant covenanted to ſeal the Inſtrument for the 
ſurance of it, with Warranty, Ec. according to the Draughts between them before 
reed; and tho' the Defendant tendered to him the firſt of March the Inſtrument 
uten, ſecundum trafationes præd', and the third of March requeſted him to ſeal 
dem, yet he had not ſealed them, nor conveyed the Reverſion of the Manor; after 
dit pro Auer moved in Arreſt of Judgment : 
5 at he ought to ſhew the Inſtruments to the Court, that they might judge of 
Ip to which it was anſwered and reſolved the Inſtruments were agreed before, 
nd therefore he need not ſhew them to the Court. | 
2. He does not ſhew that he tendered him Wax, Pen, Ink, Ec. as he ought; to 


lich it was anſwered and reſolved, there need no Tender, for the Defendant had 
Ken upon him to do it. 
2 Requeſt is not well made, being at another Time, not when the Tender 
* ut it was reſolved the Tender after the Requeſt was the better, for ſo he had 
e to read them and conſider them. 


5 Q And 
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That the Co- And if I bargain and ſell Land by Deed indented to B. and before the Deed is 


venantor is 

ſeiſed of a 

. Eſtate, 
c. 


For quiet en- 
joy ing. 


Premiſſes, without the Let of the Leſſor, his Heirs or Affigns, or any other Fe 


1100 

And by Windbam Juſtice, Where Conveyances are before agreed and to be ſeal 
according to this Agreement, ſo that there is not any need of Counſel, the Defendz 
is to do it at his Peril; and where one is to grant a Reverſion, he had Time to 00 
at any Time during his Life, if it ſo long continues a Reverſion, if he be not hasen 
by Requeſt. Here is a Requeſt, and the Conveyances being agreed, no Tender net y 
be ; but if one be to ſeal a Conveyance generally, there the Counſel of the Purchy, 
is intended to draw them, and then the Purchaſor ought to tender them, 1 1 
1 Keb. 122. 

The Plaintiff declares that the Defendant had covenanted to pay bim ſo ny 
Money as he ſhould expend for repairing and victualling a Ship for bim; and av 
that he had ſpent 300 J. in repairing and victualling it, and that he gave the Deer. 
dant Notice of it ſuch a Day, and for Non- payment brings the Action. Defendan 
proteſtando, that the Plaintiff had not laid out 300 J. in Manner and Form as he jy 
declared: Demurs to the Declaration; 1. Becauſe he has not averred a ſpecial Breach 
Covenant; but this has been often over-ruled. 2. There is no Requeſt alledged to Pay 
the Money, and without Requeſt he is not bound to pay it. Per Cur', The Plainif) 
Action is not an Action of Debt where a Demand is neceſſary, but an Aion d 
Covenant where it is not neceſſary to alledge a Demand. Stile 31. 


(V) When a Covenant is broken or not. 


1 F one be ſeiſed of Land in Fee, or poſſeſſed of a Term of Years, and he alien; , 
and ſuppoſing be has a good Eſtate, he covenants that he is lawfully ſeiſed or pol. 
ſeſſed; or that he has a good Eſtate, or that he is able to make ſuch Alienation, &, 
and in Truth he has not, but ſome other has an Eſtate in it before; in this Caſe the 
Covenant is broken as ſoon as it is made. Dyer 303. 9 Co. 60. 


inrolled I grant the ſame Land to C. and covenant that I am ſeiſed of a god Ee 
of it in Fee, and after the Deed is inrolled ; in this Caſe the Covenant'is broken, 
Sir Perall Brocas's Caſe. 

If A. lets Land to B. and covenants that he ſhall quietly enjoy it without the Let 
of any Perſon whatſoever, and A. himſelf, or any other Perſon that has any Title to 
the Land by or under him; as if he makes a Leaſe of it, or grants a Rent out of t 
ro another, or any other Perſon that has any Title to the Land, altho' it be notby 
or under A. as if A. were a Diſſeiſor, and the Diſſeiſee enters or diſturbs E in 
theſe Caſes the Covenant is broken. 

And ſo alſo is the Law deemed to be by ſome, in Caſe of Covenant in Deed li 
quiet enjoying, where a Stranger or one that hath no Title to the Land doth ent 
or diſturb B. | 

But otherwiſe it is in Caſe of Covenant in Law for quiet enjoying; for in til 
Caſe if a Stranger that has no Title to the Land enters or diſturbs the Leſſee, th 
no Breach of the Covenant in Law; and in all Caſes where any Perſon has Tits 
the Covenant is not broken until ſome Entry or other actual Diſturbance be mi 
by him upon bis Title. M. 8 Fac. Lam's Cafe. Dy. 328. F NM B. 145. 26.5 
H. 39 Eliz. B. R. Corne's Caſe. Fitz, Covenant 26. Bro. Covenant 40. 

If a Man makes a Leaſe of Land, and after makes a Feoffment of the ſame Land 
and the Feoffee diſturbs the Leſſee; it has been ſaid, that this is a Breach of Co 
nant for = enjoying. Sed Queare. Bro. Covenant 6. 

If a Man purchaſes Land to him and his Wife and his Heirs in Fee, and be 
makes a Leaſe for Years of it to F. & and covenants for him, his Executors # 


Aſſigns, that the Leſſee, his Executors and Aſſigns, ſhall quietly hold and en a 


by or thro' his or their Means, Title or Procurement; and after the Leſſor dies z0d 
his Wife enters and diſturbs; in this Caſe and by this Means the Covenant 1 broben 
H. 20 Fac. B. R. Butler v. Swinerton. 1 
And ſo it is alſo if A purchaſes the Land of B. To have and to hold to 4. for 
the Remainder to C. the Son of A. in Tail, and after A makes a Leaſe of this * 

to D. for Vears, and covenants for the quiet enjoying, as in the laſt Caſe, and! 
he dies, and then C doth ouſt the Leſſee; this was held to be no Breach of the 0 
nant. Swan's Caſe, M. 5 e 8 Elix. tet 
So likewiſe if A be ſeiſed of Yhiteacre in Fee, and takes to Wife B. and in 
makes a Leaſe of it to C. with ſuch a Covenant as before for the quiet ene 1 
1 
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4 then A dies, and after B. recovers Dower, by this the Covenant is broken; and 
j if the Mother of A. recovers Dower, and ouſts the Leſſee, contra. 
80 alſo if a Tenant in Tail makes a Leaſe with ſuch a Covenant, and his Iſſue 
iſturds the Leſſee ; this is no Breach of the Covenant. 
| And yer if the Leſſor be the Cauſe of the Gift in Tail, or procure the Diſturbance ; 
this may be a Breach of the Covenant. : 
And fo allo it is where a Man is ſeiſed of Land in Fee, and he makes a Leaſe 
with ſuch a Covenant, and after wards dies, and then his Heir is in Ward by Reaſon 
{1 Tenure, and thereby the Leſſee is diſturbed ; this is no Breach of the Covenant. 
5 42. 26 H. 8. 3. Fitz. Covenant 6, 26. 
1 one covenants that the Wife he is about to marry ſhall quietly enjoy all her 
Goods, and that the Covenantee ſhall take them into his Poſſeſon, and the Husband 
only takes the Goods and keeps them in his Poſſeſſion ; this is no Breach of the Co- 
nant. Paſ. 6 Car. B. R. Crowle's Caſe. 
If a Covenant be for the quiet enjoying againſt all Perſons but the King and his 
excceſſors, and the Patentee of the King diſturbs; this is a Breach of the Covenant. 
[. 38 Eliz. Woodroffe v. Greenwood. 
If two make a Leaſe, and covenant that the Leſſee ſhall enjoy the L. and without 
we Let of them, or any other, and one of them alone diſturbs the Leſſee ; this is a 
Þ--ach of the Covenant. M. 2 Car. B. R. Sanders Caſe. | 
If a Leſſee grants and aſſigns all the Land contained in his Leaſe to A. and cove- 
ants with him that he has not done any Act or Thing by. which the Grant or Aſ- 
joument might be impaired, but that the Aſſignee, his Executors, Ec. may enjoy it 
2inſt all Perſons; and before this Time the Wife of the Leſſor had recovered and 
24 Execution of a third Part of this Land for her Dower ; this is no Breach of the 
ovenant, for the Words, but that, &c. do refer to the former, and are not abſo- 
te. Dyer 240. : 
If 1 — the Bailiwick of V to B. for Life, and B. aſſigns it to C for three 
ears, and after D. and C. covenants that he will not do, or ſuffer to be done, any 
\+ during the ſaid three Years by which the Grant made to A. may be forfeited, 
ut that her the three Years ended he may enjoy it in as ample Manner as C. did 
r might have done, without any Act by C. and after the three Years ended C. exe- 
tes a Proceſs there, and thereby incroaches upon the Office ; this is no Breach of 
he Covenant. 13 fac. C. B. Rich v. Row. | 
If A. grants Land to B. and his Heirs, rendring 10 J. Rent, and B. ſells the Land 
d C and his Heirs, and covenants with C that from ſuch a Day he ſhall enjoy it, 
iſcharged of all Incumbrances, and before that Day a common Recovery is had 
gainſt C in which A. is vouched, and this is to the Uſe of C and his Heirs, ſup- 
oling hereby the Rent had been gone, which is not ſo; in this Caſe the Covenant 
_ for this Rent is an Incumbrance. II. 20 Fac. C. B. Greenway and Tuck- 
ils Caſe. 
If a Leaſe be made of Land for Years, and the Leſſee deviſes it to his Wife du- 
ante diduitate, and after to his Son, and he in Reverſion ſells the Fee to the Woman 
ring the Widowhood, and covenants that the Land is diſcharged of all former 
les, 1 Titles, Charges; in this Caſe the Covenant is broken at the firſt by 
eaſon of the Poſſibility of the Son. 10 Cv. 52. 
lf 4 grants Mhiteacte to B. and covenants that B. ſhall enjoy it againſt all Incum- To free from 
ances, and C. diſturbs him in the taking of a Common there, and this is a Com- . «gba 
on which is againſt common Right, and which he has by Preſcription ; this is a — 
— . ”y Covenant; but if it be of a Common that is of comman Right, contra. 7 
iz. C. B. 
I A covenants with B. before Eaſter to make him a good ſure Eſtate of Land diſ- To make E- 
arged of all former Bargains, Leaſes and Incumbrances whatſoever, (Leaſes or ſlates and Af- 
prants for Life or Years, reſerving the antient Rent during the Term only excepted) an: 
4 4. after this and before the Eſtate made makes a Grant of all or Part of the 
and, reſerving the old Rent; this is no Breach of the Covenant. Dy. 139. 
one makes a Leaſe to J. S. for Years, and covenants with him that upon the 
Tender of that Leaſe he will make him a new Leaſe, and the Leſſor before F. . 
make any Surrender ſells away the Reverſion, or makes a Leaſe to another of 
© Land, and ſo diſables himſelf ; this ipſo facto is a Breach of the Covenant without 


0 A urrender made by the Leſſee, which in this Caſe is not lawful. For Lex neminen 
„ ad vana & inutilia peragenda 80 
i 
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To pay Mo- 
ney and give 
a Bond. 


Teo build a 
Houte. 


To cleanſe a 
Ditch. 


To repair. 


J. S. by a Day, upon Requeſt, and the Covenantor before the Day makes a Feoff 


So if one be ſeiſed of Land in Fee, and covenants to make a Feoffment of h % 
of it to another, and then dies before any Requeſt made to him; in this Cat 10 
Covenant is broken. 5 Co. 21. y 

If A. covenants with B. to make ſuch Aſſurance as B. or as the Counſel learned h 
the Law of B. ſhall deviſe, and B. tender ſuch an Aſſurance to A. to ſeal, and 4 
refuſes or delays to ſeal it; this is a Breach of the Covenant. Dy. 338. 2 Cy, x, 

IF 4. covenants with B. C. D. and E. to make them a Feoffment ſuch a Day, an 
then come to the Land at the Time to take it, and A. does not make the Fys. 
ment ; by this the Covenant is broken. 

And ſo alſo if B. and C. only, or one of them, comes to the Land, for it may be 
made to any of them in the Name of the Reſt ; but if none of them come, alte 
the Feoffor never comes there, the Covenant is not broken. Bro. Covenant z. 

If A. covenants with B. before Eaſter next to aſſure his Houſe to him and K h 
Wife during the Life of F. S. and A. ſurrenders his Houſe to the Uſe of B. and fig 
as K. ſhall name, at the Requeſt of F. in this Caſe the Covenant is broken, for thy 
is no Performance of it. B. R. 

If A. having Licence by Patent to buy Spaniſh Wool, Ec. by Indenture grants th 
Licence to B. for eight Years, and in Conſideration thereof B. covenants to pay hin 
100 J. yearly at Lady-day and Michaelmas, and that every Year at Lady- day, or with 
twenty Days after, he will make a new Bond for Payment of the Money; provide 
that if B. does not yearly make the Bond, or fails in Payment of the Money, the 
then and from thenceforth the Indenture, and every Clauſe, Ec. therein contained, 
ſhall be void ; and B. fails of making the Obligation at the firſt Day, yet 4 may 
have an Action upon the Covenant, for it was ſaid, the Intent of the Parties uz 
only that it ſhould be void as to have any Benefit of Covenants broken in fm; 
but as to Covenants broken before, it was never their Intent but that the Part Huld 
have Advantage of them. Adjudged, altho' it was objected that the Breach of the 
Covenants made the Indenture void; and being both at a Time, there was no Pris 
ority. . Cro. Fliz. 77, 78. 

If A. covenants with B. to build a Houſe by a Day, and B. forbids him, and 
thereupon he forbears to do it, and does it not; in this Caſe the Covenant is broken, 
for this will not excuſe him; but if he by an actual Impediment hinders him, or ix 
the Cauſe why the Thing is not done, then the not doing of it is no Breach d 
Covenant. 

And therefore if a Leſſee covenants to cleanſe one of the Ditches in the Land d- 
miſed, and the Leſſor enters upon the Land itſelf and keeps out the Leſſee, and it 
does not cleanſe the Ditch by the Time; by this the Covenant is broken: But ifin 
this Caſe the Leſſor by Force keeps the Leſſee out of the Ditch or Place itſelf, c 

18 Ed. 4. 8. Kew. 34. T. 36 Eliz. B. R. Carrell v. Read. 

If one covenants to repair, ſuſtain and amend a Houſe, and the Houſe is burnt iy 
the Negligence of the Covenantor, and not repaired again; this is a Breach of ti 
Covenant. . 

And if the Leſſee covenants for him and his Executors to repair at his own Col 
(the principal Timber not hurt or in decay for lack of Reparations, or othervile, i 
Default of the Leſſee or his Executors only excepted) and he dies, and afterx nd 
the Houſe is burnt in Default of the Executors; in this Caſe the Covenant is broxt 
and the Executors may be charged. Dy. 324. 7 

If one covenants to leave a Wood in the ſame Plight he found it, and he cuts 00 
Trees; in this Caſe the Covenant is broken preſently, for it is now become impoſe 
to be performed by his own Act: But if in this Caſe ſome of the Trees be bone 
down with the Wind, or the like, by this the Covenant is not broken, for it 15 
become impoſſible to be done by the Act of God, and in this Caſe the Covenanio® 
not bound to ſupply it. | 

And ſo likewiſe of a Covenant to repair Houſes; or if one covenants to {ili 
Houſes or Sea-Banks, or covenants to leave them in as good Caſe as one finds rneth 
and the Houſes be burnt or thrown down by Tempeſt, or the like, or the Banks * 
overthrown by a ſudden Flood, or the like Accident; in this Caſe the Coven" 5 
not broken by this Accident only; but if the Covenantor do not repair and make i 
theſe Things again in Time convenient, the Covenant will be broken. " 

And if Houſes be let to me for Years, and I covenant to leave them in oo 
Plight as I find them, and I throw down the Houſes ; this is no Breach of tt - 
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nant, for I may rectify them, and therefore no Action will lie upon this Covenant 

until the End of the Term. Fitz. Covenant 29. 5 Co. 15. E N. B. 145. 1 Co. 98. 

Perk. 5. 738. Dyer 33. Plow. 29. 40 Ed. 3. 5. 

If one covenants to repair a Houſe before a Day, and it happens the Plague is in 
he Houſe before and until the Day, and thereby it is not done; in this Caſe the 
Covenant is not broken, for this will excuſe, but then it muſt be done in convenient 
Time afterwards, for otherwiſe the Covenant will be broken. H. 8 Fac. 

If a Leſſee covenants to do all the Reparations of a Houſe demiſed at his own 
Coſts and Charges, and he cuts Trees upon ſome of the Ground demiſed to amend 
the Houſe ; this is a Breach of his Covenant. Dyer 198. 

If one covenants to pay Money at five ſeveral Days, and he fails of Payment the To pay Mo- 
frſt Day; by this rhe Covenant is broken. Co. Lit. 292. ney. 

If one takes Land ſowed, or a Stock of Cattle in Leaſe for Years, and the Leſſee To leave a 
covenants to leave it in as good Plight as he takes it; in this Caſe he muſt leave it Stock, &c. 
ſowed again, and if any of the Cattle die, he muſt make up the Number, otherwiſe 
de breaks his Covenant. 40 Ed. 3. 5. 

If a Corporation covenants not to take Toll, and their common Officer appointed Not to take 
for that purpoſe takes it; this is a Breach of the Covenant. 43 Ed. 3. 1). Toll. 

If A. and B. be Jointenants of a Shop, and A. covenants with B. that he and his To have Li- 
Aſſigns ſhall have free Ingreſs and Egreſs in and out of the Shop, and A. appoints C. Þerty to go in 
his Servant to enter as a Servant to him, and to occupy in common with A and this — ** 
Servant expells the Servant of B. this is a Breach of the Covenant. H. 16 Fac. B. R. 4 
Hlard v. Loe. | | 

If A covenants with B. that B. ſhall come four Times into the Houſe of A with- To come into 
out being ouſted by A. and A. when he ſees B. coming ſhuts the Doors and Windows, ® Houſe. 
and does not ſuffer B to come in; by this the Covenant, is broken. 3 H. 4. 8. 

If A. covenants with B. to marry the Daughter of B. to make a Feoffment, or do To marry an- 
any other Act to C. (who is a Stranger to the Covenant) and A. doth tender it, other, make a 
and offer to do as much as doth lie in his Power, but the Stranger doth refuſe it, and 1 
thereby it is not done; yet this doth not excuſe, but the Covenant is broken; but if 
the Covenant be to do any ſuch Act to the Covenantee himſelf, and the Covenantor 
tenders it, and the Covenantee refuſes it; by this the Covenant is performed. 33 H. 6. 

16. Bro. Covenant 3. Fitz, Barre 62. 

The Dean and Chapter of Norwich, 8 Blix. leaſed to B. for ninety-nine Years, To fave 
and after, in 42 Eliz. they leaſed to C. for three Lives, and covenanted to ſave him Þarmlefs, 
harmleſs againſt B. if he is diſturbed by B. he may have an Action of Covenant 
Wagainſt the Dean and Chapter, tho' the Leſſor is Owner, Sc. and the Covenant was 
broke immediately upon ſealing the Leaſe to C. Owen 136. ; | 


(W) IWWhat will extinguiſh, ſuſpend or diſcharge a Covenant, 


HERE the Deed itſelf wherein the Covenants are contained, or the Eſtate 
on which the Covenants, as acceſſary to the Principal, do depend, is gone 
and determined ; there regularly the Covenants are alſo gone; and therefore if a 
Leaſe for Life or Years be ſurrendred, whereby the Eſtate is gone, or a Deed be- 
comes void by Raſure, or the like, and there be Covenants contained in the Deed ; 
by theſe Means the Covenants are gone alſo. Dyer 20. 5 Cv. 23. 
But this Surrender does not diſcharge the Breach of Covenant which was before 
de Surrender, For if a Parſon leaſes his Glebe for Years, and after reſigns, whereby 
{the Leaſe for Years becomes void ; in this Caſe the Covenants of the Leaſe, as to 
the Time before the Reſignation, ſhall be ſaid to be in Force ſtill. 40 Ed. 3. 27. 
bro. Surrender 47. Covenant 42. Hil. 4 Fac. B. R. Moile v. Auſtin. 
Where there is an expreſs Covenant in Deed for quiet enjoying, the implied Co- 
ant is gone. Expreſſum facit ceſſare tacitum. 2 Co. 80. 
By a Releaſe of all Covenants from the'Covenantee, the Covenant is diſcharged, 
- as the Releaſe be by Deed, for a Covenant by Deed cannot be diſcharged by 
mord; and therefore if A. by Deed covenants with B. to build a Houſe by a Day, 
od B. wiſhes him to let it alone; there is no Diſcharge of the Covenant. bid. 
bp Owner of a Ship covenants with B. that he will receive ſuch Loading that 
e Hall appoint at 7: by ſuch a Day, and then to go with the firſt fair Wind to R. 


and there unload and take in other Wares; and after B. diſcharges him of the taking 
5 R in 
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in the Goods at 7: but that he ſhall receive his Loading at R. this Diſchar e g 
Parcel of the Covenant is not any Diſcharge of the Reſidue, for theſe are ny 
1 Roll. Abr. 472. 

By Raſure breaking of the Sea}, by Raſure of the Date after the Delivery Y 
Covenants may be avoided. Ns. 
Where the Covenants are ſeveral, if the Seal of one of the Covenantors be hr; 
off, yet this ſhall not avoid the Deed but as to him only; aliter where the Corn 
are joint; there by the breaking one of the Seals of the Covenantors, all the Core. 

nants are defeared. 5 Co. 22. ; 

If the Eſtate be created and a Covenant in Law annexed to it, if the Eſtate cen 
the Covenant ſhall ceaſe; if expreſs Covenant be annexed, aliter. Vide 2 Hrn 
162, 163. | 


The Mayor and Citizens of London covenanted to find eight Men to grind er yet 
Day in Bridewell Mill, which they let to the Defendant; and agreed that if they b. 
failed therein, the Defendant ſhould retain fo much of the Rent out of his Rem 
The Defendant pulled down the Corn Mill, and made it an Horſe Mill, and vou the 
now defalk ſo much out of his Rent as he ought to be allowed for the eight Men him 
Per Cur', By the Alteration of the Mill in this Manner, the Leſſors are diſcharged of Thi 
their Covenant. Cro. Fac. 182. a L 

Leſſee covenants to repair; Leſſor grants the Reverſion to another: Grantee d Leſ 
the Reverſion ſhall not recover Damages but from the Time of the Grant, and not the 
for any Time before: And by Manwood, by the Recovery of the Damages the Leſk the 
ſhall be excuſed for ever after, for making of Reparations ; ſo as if he ſuffer the Houſe, and 
for want of Reparations, to decay, no Action ſhall be brought thereupon aſter for lf 
the ſame, but that the Covenant is extinct. 3 Leon. 31. brok 

Covenant brought againſt the Aſſignee of Leſſee for Years, whereas he made 4 for i 
Leaſe for Years, reſerving Rent, Sc. Leſſee covenanted to build a Houſe upon the X 
Land within the firſt ten Years that he affigned over his Term. He brought the _ 
Action againſt the Aſſignee. Aſſignee pleads, that the Leſſor entered, and had Par — 


of the Poſſeſſion for Part of the ninth Year. It is not good: That B. did enter it is 
too general, and ſhall be taken ſtrictly againſt him that pleads it; and it may be that 
he entered by Wrong, and ſo it may be that he entered by Right, as for Nou pay. 
ment of Rent, as the Truth was; and if he entered lawfully, then it is no Suſpenſion 
or Extinguiſhment of the Covenant; and if the Covenant was ſuſpended, it was only 
for the Time the Leſſor had Poſſeſſion, and the Party has not anſwered the Time 
before or after; and cited a Caſe, M. 28 29 Eliz. in B. C Leſſee for five Yea 
covenanted to build a Mill within the Term, and becauſe he had not done it, 
Leſſor brought an Action of Covenant. Defendant pleads, that within the laſt three 
Years the Leſſor held him out, Ec. ſo as he could not bring it. Per Cur', He ought 
to ſay, that the Leſſor with Force held him out, otherwiſe it would be no Plea; and 


in the principal Caſe, he ought to have ſhewed that he would not ſuffer him to build 

Godb. 69, 74. Moor 402. 4 
It is reſolved in Brett and Cumberland's Caſe, that no Act of the Leſſee ſhall db Wh 

charge himſelf or his Executors of a ſpecial Covenant to pay Rent, of which de Join 

Aſſignee of the Reverſion ſhall have Advantage. Stat. 32 H. 8. T. Jones 144 45 
Leſſee covenants to repair the Banks, which by ſudden Floods are broken dong 


under Penalty of 10 J. Leflee is excuſed of the Penalty, but he muſt repair in co 
venient Time. Dyer 32. 

S. and J. covenanted jointly and ſeverally with two ſeverally, and afterwards one df 
the Covenantors marries with one of the Covenantees: Per Maller, the Covenant" 
gone. March 103. 

Covenant by. two, artificially to build a Houſe : The one makes Default, and tht 
Iſſue is found for the other, the firſt ſhall be diſcharged. 1 Sid. 76. 

Where a Covenant is become impoſſible to be done by the Act of God; a5 vi" 
one covenants to ſerve another ſeven Years, and he dies before the ſeven Years 4 
expired, by this the Covenant is diſcharged. 1 Cv. 98. Plow. 286. 

If one covenants to leave a Wood in the ſame Plight he finds it, and he cuts dom 
the Trees, the Covenant is broken preſently, for it is now become impoſſible © 
own Act; but if the Trees are blown down with the Wind, the Covenant ib " 
broken, for now it is become impoſſible by the Act of God, and the Covenants * 
not bound to ſupply it. 
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If a Man covenants with Tenant for Life of an Houſe to find a Chaplain to ſing, 
£2, in the Houſe every Saturday during the Life of the Covenantee; if the Cove- 
dantee ſarrenders to the Leſſor the Houle, and retakes an Eſtate for Years, yet the 
Covenant remains. 1 Roll. Abr 522. 

The ſame Law if he had granted the Houſe over, and he had not retook an Eſtate. 
6H. 4 3. (Sucre th's, for after the Grant, how is it lawful for the Chaplain to 
come into the Houſe without a Treſpaſs?) id. 

If A grants a Rent charge to F. for the Life of C Habendum to B. his Heirs and 
Aſſigns, to the Uſe of C. and A, covenants to pay it ad «ſum C. if the Rent is behind, 
B. may have an Action of Covenant agiinſt A. for tho' the Rent-charge is executed 
by the Statute, and the Power of diſtraining, as incident thereto, transferred to C. 
yet the Covenant being collateral, is not transferred nor diſcharged, but remains with 

1 Mod. 223. 

11 A. covenants with B. to build an Houſe by a Day, and B. forbids him, and 
thereupon he forbears to do it; the Covenant is not broken, and this will not excuſe 
bim: But if he by an actual Impediment hinders him, or be the Cauſe why the 
Thing is not done, then the not doing it is no Breach of Covenant; and therefore if 
a Leſſee covenants to cleanſe one of the Ditches in the Lands demiſed, and the 
Leſſor enters upon the Land itſelf, and keeps out the Leſſee, and he does not cleanſe 
the Ditch by the Time, the Covenant is broken: But if the Leſſee by Force keeps 
the Leſſor out of the Ditch or Place itſelf, contra. Trin. 36 Eliz. B. R. Carre 
and Read. 

If the Leſſor accepts the Rent of the Leſſee or his Aſſignee after a Covenant is 
broken; this does not diſcharge the Breach of the Covenant, but the Leſſor may ſue 
for it notwithſtanding. Adjudged in Batchelor's Caſe, Paſ. 6 Car. B. R. 

A Covenant is not a Duty nor Cauſe of Action till it be broken, and therefore it is 
not diſcharged by a Releaſe of all Actions; and when it is broken the Action is not 
merely founded on the Specialty, as if it were a Duty, but ſavours of Treſp:ſs ; and 
therefore an Accord is a good Plea to it, and it lies in Damages. Allen 38, 39. 


(X) How a Cooenant ſhall be taken and expounded. 


8 in particular (being one Part of a Deed) is ſubject to the general 
Rules of Expoſition of all Parts of Deeds in general; as, 

1. To de always taken moſt ſtrongly againſt the Covenantor, and moſt in Advan- 
Wave of the Covenantee, leſt the Covenantor by the obſcure Wording of his Covenant 
ſhould find Means to evade and elude it. 

2. To be taken according to the Intent of the Parties. 

3. Ut res magis valeat, c. 

4 When no Time is limited for the doing of the Thing, it ſhall be done in 

reaſonable Time, and the like. Plow. 287. Lit. Rep. 2079. Moor 458. 8 Co. 83. 

Wherever the Intent of the Parties can be collected out of a Deed, for the not 

bing or the doing of a Thing, an Action of Covenant will well lie. Char. Rep. 194. 
Altho* in an Indenture the Words are the Words of the Feoffor only, yet if the 

| _ puts his Seal to one Part of it, it is the Deed of both, Co. Lit. 230. b. Lucas 

1, 45, , 


The Word either may be taken Conjunctive or DisjunCtive, and has often Re- 
ence to more than two. 2 Sid. 107. | 


 Paicatar Covenant in Fact reſtrains a general Covenant in Law. 1 Sauud. 

9 yy VO, 

An expreſs Covenant qualifies the Generality of the Covenant in Law, and re- 

ans it by the mutual Conſent of both Parties; ſo that it thall not extend further 

dan the expreſs Covenant. 4 Cv. 80. Y. Cro. Eliz. 614. Telv. 175. 

The Words yielding and paying were adjudged to be an expreſs Covenant, where- 

bon an Action lies againſt an Executor. Sryle 406, 431. 2 Brownl. 215. 1 Sid. 266, 
on. 2 Mod. 92. 1 Vent. 10. 2 Jones 102. 3 Lev. 155. | 

on _—_ Words at the Commencement or End of a Sentence govern all. 
328. 8 


| A general Covenant may be reſtrained by a particular expreſs Covenant, but not 
an implied Covenant. Lit. Rep. 64, 67. | 


And 


— — — — 


* * * m * tt. Mt. thts. i — —_—_ — — 
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And where there are two particular Covenants, the one may reſtrain the Other, 


Lit. Rep. 64. | 
If the Words of the Reſtraint are at the Beginning of the Sentence, or in 
Middle, they ſhall always be expounded according to the Generality of the Word 
Intent of the Parties, and Scope of the Deed. Lit. Rep. 68. L 
See more concerning Words antea (F), (G). 
Where Covenants are coupled with an intire Sentence, the latter may explain the 
former; aliter if the Sentences are ſeveral. Lit. Rep. 63. 
When the Exception is laſt put in the Covenant, it refers to all the Premiſſ.s, J 
Rep. 63. 9 Rep. 53. 
A Man covenants that he is ſeiſed of a good, perfect and indefeaſible Eſtate in be. 
ſimple, and that he hath good Right and lawful Authority to fell, and there js 90 
any Reverſion or Remainder in the Crown for any Act done by the Defendant, Th 
Plaintiff aſſigns a Breach, that he was not ſeiſed of a good Eſtate in Fee; whether 
theſe Words, by an Ad done by bim, at the End of the Covenant ſhall refer t 
before, or only to this laſt Part. Lit. Rep. 62, 63, to 69 & 203. Adjudged by a 
the Judges for the Plaintiff, and that the Covenant upon which rhe Breach was i{; 
ſigned was an abſolute Covenant of itſelf. Lit. Rep. 203, Sc. See Cro. Car. 106 
107. pl. 8. | | 
Wikre a Covenant is to permit a Man to enjoy without Moleſtation, the Won 
Moleſtation ſhall not extend to perſonal Torts, as to beating or aſſaulting of him; by 
to an Entry upon him, and a Diſturbance in his Poſſeſſion. Cro. Elix. 421. pl. 16, 
Joint and In Caſes where the Covenantees have or are to have ſeveral Intereſts or Eſtate, 
ſeveral. there when the Covenant is made to and with the Covenantees, & cum guolibet em, 
ant altero eorum ; theſe Words make the Covenant ſeveral; as, 
If one by Indenture demiſes Blackacre to A. and Hhiteacre to B. and Greenarr: t 
C. and covenants with them and either of them, or covenants with them and every 
2 them, that he is lawful Owner of all theſe Acres; in this Caſe the Covenant is 
everal. | 
But if he demiſes to them the three Acres together, and covenants in this Manner; 
the Covenant is joint and not ſeveral. 
And if A. and B. covenant jointly and ſeverally ; the Covenant may be joint ot 
ſeveral, and the Covenantors may be ſued either the one way or the other, at the 
Election of the Covenantee. 5 OG. 19. Dy. 338. Bro. Covenant 49. | 
To convey If A covenants with B. that whereas a Marriage is intended to be ſolemnized be. 
Lands of the tween A. and C the Daughter of B. at or before the 14th Day of Augu/? next, and 
Value of, Sc. where the ſaid B. has paid to the ſaid A. 1000 J. for Portion, Ec. the ſaid A. in Con 
ſideration thereof covenants with B. that within one Year of the Day of the Martig 
he will aſſure Lands of the Value of 400 J. per Ann. in this Caſe altho' the Mattig 
be not before that Day, yet the Covenant muſt be performed. George v. La, 
T. 21 Fac. B. R. 
Thet the If one makes a Leaſe for Years of a Manor, and covenants that the Leſſee ſul 
Leſſee ſhall make Eſtates for Life or Years, and they ſhall be good; this Covenant ſhall not k 
make Eſtates. taken to enable the Leſſee to make his Eſtates for a longer Time than his Eſtate ul 
| bear. Per Bridgman ]. h 
That Lefor If the Leſſee covenants with the Leſſor, that if the Leſſee be minded to {ellis 
hall have the Eſtate, the Leſſor ſhall have the firſt Refuſal; in this Caſe when the Leſſce is minded 
firlt Refuſal. to ſell, he needs do no more but acquaint the Leſſor with this Purpoſe, and kn 
his Mind, and if he does not anſwer him preſently, he may ſell it to whom he «i 
And if the Covenant be that the Leſſor ſhall give as much as another vill ie 
Leſſee muſt tell him what another offers him, and ask him whether he ill give ® 
much, and if he refuſes or does not accept it preſently, the Leſſee may ſell to #0 
he will. Dyer 13. | Ay 
To do one If one covenants to ſerve me a Year, and I covenant to pay him 10. for it;“ 
Thing for an- this Caſe, altho' he does not ſerve me, yet I muſt pay him 10 l. But if I covenant ® 
* pay him 107. if he ſerve me a Year, contra; for in this Caſe I am not bound to 5, 
him the Money unleſs he ſerves me a Year. a0 
So if one covenants to make new Pales ſo as he may have the old; he is not bei 
to make the new Pales unleſs he may bave the old Pales. k 
So if one covenants to pay Money for Service, Counſel, or the like, or cove 
to marry one's Daughter, or make an Eſtate, and the Covenant is penned cot 


tionally, and ſo as one Thing is the Cauſe of another, and it is not {ct — 
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"tual and reciprocal Covenants; in all cheſs Caſes if the Cauſe or Condition be not 
ſerved, the Covenant ſhall not be performed. Co. Lit. 204. Dyer 371. 

if one makes a Leaſe for ten Years, and covenants that if the _ pays bim 10 l. That the Let. 
lin ten Tears, that be ſhall have the Fee- ſimple, and the Leſſee ſurrenders his = = have 
rügte within the Time; in this Caſe if the Leſſee pays the Money, the Leſſor is“ “ 
und to make the Fee-ſimple to him. 
But if the Words of the Covenant be, that if be pays him 10 l. within the Term, he 
1 have the Fee, and the Leſſee ſurrender his Term, and then pays the 10 J. in this 

ie the Leſſor is not bound to make the Fee- ſimple, for it was not paid within the 
erm. 1 Co. 144. 


If one covenants to do a Thing to F. S. or his Aſſigns, or to J. S. and his Aſſigns Asfgne. 
y a Day), and before the Day J. S. dies; in this Caſe it muſt be done to his Aſſigns, 

ſhe before the Day names any Aſſignee, and if he does not, it muſt be done to his 
jecutor or Adminiſtrator, which is an Aſſignee in Law, 27 U. 8. 2. 

If one makes a Leaſe of Land to another, and covenants that he ſhall quietly enjoy For quiet en- 
without the Let of any Perſon whatſoever, or without the Let of any Perſon joying. 
hatſoever claiming by or under the Leſſor; in both theſe Caſes the Covenant ſhall 
+ taken to extend to ſuch Perſons as have Title, or claim ſome Eſtate under the 

eſſor; for if in the firſt Caſe any Perſon that has no Title, and in the ſecond Caſe 
ny Perſon that ſhall claim under another, and has Title, or that ſhall claim under 
he Leſſor, claims or enters, or otherwiſe diſturbs the Leſſee; this is held to be no 
reach of the Covenant. Sed Qrere of the firſt Caſe, for herein ſome conceive a 
difference between a Covenant in Deed and a Covenant in Law; and that a Cove- 

ant in Law is extended only to Evictions by Title, but the Covenant in Deed (tall . 
extended further. 
And therefore if 4. makes a Leaſe for Years to B. and covenants that B. ſhall 
uietly enjoy it during the Term without the Interruption of any Perſon or Perſons ; 

a Stranger in this Caſe that has no Right interrupts B. he may have an Action of 
orenant: As when ſuch a Promiſe is by Word, an Action of the Caſe will lie upon 
FE. N. B. 145. I. Dyer 328. 26 H.8. 3. 4 Co. 80. 

And if the Leſſor covenants with his Leſſee, that he has not done any Act to Pre- 
ice the Leaſe, but that the Leſſee ſhall enjoy it againſt all Perſons; in this Caſe 

de Words, againſt all Perſons, ſhall refer to the firſt, and be limited and reſtrained to 
Ads done by him, and no Breach ſhall be allowed but in ſuch an Act. 

The Covenant in Law upon the Words Demiſe or Grant, alſo for the quiet en— 
ying of the Thing demiſed, is general againſt all Perſons that have Title during the 
erm, and extends to the Heir after the Death of the Leſſor, as againſt himſelf only, 

d ſhall charge the Executors or Adminiſtrators for any Diſturbance in the Life of 
de Covenantor, but not from any Diſturbance afterwards; he that ſues therefore 
pon this Covenant, muſt ſhew that he was moleſted or evicted by one that has an 


der Title. Tervis v. Peade, M. 40 C41 Eliz. B. R. 5 Co. 1). 22H. 6. 52. 4 Co. 
d. Dyer 257. 


If one covenants t 


o enter into Bond for the quiet enjoying of Land, and does not 


; j what Bond; in this Caſe it ſhall be taken to be a Bond of ſo much as the Land 

1 be enjoyed is worth. 5 Co. 78. 

| Varranty in a Leaſe for Years ſhall be taken for a Covenant for quiet enjoying. 

| . Covenant 21. 

ö 222 with another to acquit him of all Charges iſſuing out of the Land, To be fie 


12 Parliament the tenth Part of the Value, not of the Iſſues of all Lands 1 
dea to the King; the Covenant ſhall not extend to this. 


it | Charges. 
Ay if the Parliament had given the tenth Part exituum terre ; the Covenant would , 
de extended to this 


h th ; as well as to Rents, Commons, and ſuch like Things, where- 
ine Land is charged. Y Ed 4. 6. Bro. Grant 164. 


So 22 with B. to make ſuch Aſſurance, or ſuch further Aſſurance of 

ab the Counſel learned in the Law of B. ſhall adviſe; in this Caſe altho' B. be 

yy 1 ” 2 himſelf, yet he may not deviſe this Aſſurance, but ſome other 
a 


ant And if w muſt adviſe; otherwiſe A. is not bound to make it. 5 Co. 19. 
F He; 4. covenants. with B. to make ſuch Aſſurance of Land by a Day as B. or To make A! 
na eirs ſhall devi 


1 ſe; in this Caſe B. or his Heirs muſt firſt deviſe the Aſſurance be- ſur2nces of 
4% 18 bound to do an Thing. the Land. 


tis d bene if one ſells Land for Money, and the Vendee covenants to make 
e Vendor and his Heirs ſuch Aſſurance of the Land as the Counſel of the 


5 8 Vendor 
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viſe with his Counſel upon the Deed ; but if he be illiterate. and cannot reid the 


To repair the 
Houſes. 


For having 
Houſe-boot, 
Lc, 


e 
Vendor ſhall deviſe within one Year, provided that if the Vendee makes Defaul: ; 
the Aſſurance, then if he does not pay 20/7. to the Vendor, that then the Veal 
ſhall ſtand ſeiſed to the Uſe of him and his Heirs, and the Vendor tenders n, 10 
ſurance, and the 20 J. is not paid; in this Caſe the Land is in the Vendee freed fin 
the Covenant. 

And therefore in theſe and ſuch like Caſes, where a Man is to make ſuch J. 
ſurance as A. or his Heirs, or their Counſel, ſhall deviſe; A. or his Heirs mug tale 
Care that in Time they have an Aſſurance reaſonably drawn and ready to be ſealed 
and to tender it to him that is to ſeal it, for until then there can be no Brea i 
Covenant. 

But if A. be bound to make a Feoffment, Leaſe, or other Aſſurance of Land to} 
by a Day; in this Caſe B. needs not demand or tender the Aſſurance, for A  k; 
Peril muſt do it, or otherwiſe he doth break his Covenant: And yet if in this Cafe 
gets the Aſſurance drawn, and tenders it to A. A. is bound to ſeal it, or othernif x 
breaks his Covenant. 5 Co. 19, 20. Dyer 361. & Steed v. Spike, T. 20 Fac. B. . 

And if A. is bound to make ſuch Aſſurance to B. by a Day, at the Coſts of 2 ; 
this Caſe A. muſt do the firſt Act, viz. notify to B. what Manner of Aſſurance h. 
will make, that he may know what Money to tender; and when the Money i 
tendred, A. muſt ſee that he makes the Aſſurance accordingly at his Peril, and if N 
fails in either of theſe, the Covenant is broken. $5 Co. 20, 22. 

If 4. be bound to make ſuch Aſſurance to B. as by the Counſel learned of B Upa 
Requeſt made ſhall be deviſed; in this Caſe it is ſufficient if the Advice be given y 
B. and that he makes it known to A. and it is not needful it be given to A inge 
diately. 5 Co. 20. 

And if A. covenants with B. to make ſuch Aſſurance to B. as J. &. ſhall deile 
and F.S. deviſes a reaſonable Deed of Bargain and Sale, and he tenders it to 4 t 
ſeal; in this Caſe A. is bound to ſeal it preſently, and he ſhall not have Time to ad- 


Deed, he may refuſe and delay to ſeal it until he can get Somebody to read it, which 
he muſt do as ſoon as he can. 2 Co. 3. Dyer 338. And if one be bound by Cove- 
nant to make an Aſſurance upon Requeſt, the Covenantee muſt requeſt and tencer 
an Aſſurance alſo, and he muſt tender ſuch a one alſo as is reaſonable, otheryile the 
Covenant will not be broken by the Refuſal or Neglect to do it: As, 

If one be bound to make a Feoffment to A. upon Requeſt; in this Caſe A. mul nent 
get a naked Deed of Feoffment drawn without Warranty or Covenants, t 
render it. | 

And if the Covenant be to make ſuch a Leaſe as the former ; in this Caſe tit 
ſecond Leaſe muſt not differ from the former, and if it do, the Party is not bounw 
ſeal it. Shep. Touch. 168. | 

If one covenants to levy a Fine at the next Aſſiſes for thirteen Years extun; tis 
ſhall be taken from the Time of the Fine levied, and not from the Time of the Cot 
nant. Hil. ) Fac. C. B. 

If one bargains and ſells Land to me by Deed indented, and before the Inrolnei 
of the Deed I covenant with J. S. to convey all the Land whereof I am ſeiſed, and 
to do this before ſuch a Day, and before the Day the Deed is inrolled ; in this (at 
my Covenant ſhall not extend to this Land conveyed to me by this Bargain # 
Sale. Sir Fo. Bret's Caſe. a 

If A. covenants with B. that in Conſideration of a Marriage between the Son « 
and Siſter of B. that he, at the Coſts of his Son, and by his ſufficient Deed, will 
fore Eaſter Day aſſure Land to his Son, and B. covenants that if A performs ths 
then he will make him a general Releaſe; in this Caſe altho? A. be ready, and 1 
Son does not tender the Aſſurance, and the Conveyance is not made, B. is not ba 
to make any Releaſe. Dyer 371. * 

If one covenants to keep and leave a Houſe in the ſame or as good Plight 37 
at the Time of making the Leaſe; in this Caſe the ordinary and natural row Ft 
is no Breach of the Covenant; but the Covantor is hereby bound to do bis be 
keep it in the ſame Plight, and therefore to keep it covered, Ce. Fiz. Coven þ/ 

If the Words of a Covenant be that the Leſſee ſhall have Thorns by the Alm 
of the Leſſor, and neceſſary Fuel alſo; there muſt be an Aſſignment of the Fucl # 
as of the Thorns. Dyer 19. 19 

If the Leſſor covenants with his Leſſee that he ſhall have ſufficient Haage. fe 
Aſſignment of the Bailiff of the Leſſor; in this Caſe the Leſſee is not reſtrain”, 

I : 
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vat Liberty that the Law gives him, and therefore he might take without Aſſign- 
N But if the Words be Negative, that he ſhall not take without Aſſignment, or 
i" he ſhall take by Aſſignment, and no otherwiſe, contra. Dyer 19, 20. 

” Declaration on a Covenant made by Word by Defendant's Teſtator with the 
Plintiff in Briſtol, and that there is a Cuſtom in Briſtol, that Conventio ore fenus fata 
all bind the Covenantor as ſtrongly as if it was made in Writing. Per Cur', This 
Cuſtom does not warrant this Action, for the Covenant binds the Covenantor by 
Cuſtom, but does not extend to his Executors, but ſhall be taken ſtrictly, 1 Leon. 2. 


(Y) Where a Covenantor ſhall be relieved in Equity. 


HERE it appears that a Covenant is contrary to the Intent of the Party, 
and by other Covenants it is contradicted, the Covenantor ſhall be relieved 
jozinſt it in Equity. Finch Rep. 90. | 

On a Covenant or Agreement for the Purchaſe of Lands, the Vendor ſtands as a 
Truſtee for the Purchaſor till the Conveyance is executed. 3 Chan. Rep. 5. 

And where a bad Title was ſold, with Covenant for farther Aſſurance, and after- 
vards the Vendor purchaſed a good Title, and was decreed to confirm, &c. See 
2 Chan. Ca. 212. 

* — to releaſe Lands raiſed by a Covenant to ſtand ſeiſed where an Eſtate 

15 ſettled on the Covenantor for Life, Remainder to his Eldeſt Son, with Power 
o himſelf to leaſe Part of the Lands, Ec. tho* not good at Law, was decreed good 
n Equity; it appearing that the Conveyance was intended to be by Livery, which 
he Father was adviſed would be as well by Covenant, and on other Circumſtances, 
| Chan. Ca. 161. 

A. in Conſideration of Marriage ſettles Lands upon himſelf for Life, Remainder to 
is intended Wife for Life, Remainder to the Heirs of his Body on his Wife to be 
gotten, Remainder to his own right Heirs; and in the Seltlement there is a Cove- 
ant with the Truſtees from the intended Husband for himſelf and his Heirs, that 
ge will not diſcontinue, dock or ſuffer a Recovery to bar the Limitations in the 
ſettlement, but that the Iſſue of the Marriage ſhall enjoy and hold the Premiſſes, 
purſuant to the ſaid Limitations: The Marriage takes Effect, and they have Iſſue a 
Daughter, who marries the Plaintiff, and to whom her Father, who made the Settle- 
nent and Covenant, gave a conſiderable Portion. The Father afterwards ſuffered a 


Recovery to the Uſe of himſelf and his Heirs, and then deviſed the Lands in Truſt 
er his {aid Daughter for Life, Remainder to her firſt, Sc. Son in Tail Male; and 


f the Daughter ſurvived the Husband, to the Daughter in Fee; but if the Daughter 
ould die firſt, then the Remainder over, and died, Husband and Wife brought a 

Bill for a ſpecifick Performance of the Covenant; and it was held, That A. bein 
enant in Tail, and as ſuch having a Power to ſuffer a Recovery, the Lands de- 


Cuſtom in 
Br ifl ol, 


iſed ſhould not be affected, tho' the Covenant was good to bind the Aſſets; and ſuch , 


ovenant being at firſt accepted, Equity ought not to vary or alter it. 1 U/l. 104, 461. 

If a Leſſee for Years covenants not to alien without Licence of the Leſſor, under 
Penalty of forfeiting the Leaſe, and he afterwards aliens without Licence, Equity will 
ot relieve him. Mod. Ca. in Eg. 110. 

On a Covenant in Conſideration of Marriage to ſettle Lands of 3501. per Ann. on 
ne Husband and Wife and the Iſſue Male of the Marriage, Remainder to the Brothers 
f the Husband ; a Court of Equity will compel an Execution of this Covenant, and 
dot put the Party to an Action of Covenant in the Name of the 'Truſtee. 2 Hill. 594- 

A Covenant that if the Eſtate was to be ſold the Mortgagee ſhould have the Benefit 
Pre. emption, but not being claimed before the Eſtate was ſold, the Benefit of the 

ovenant was loſt, Mod. Ca. in Eg. 2. 

A. covenanted for himſelf and his Heirs to ſurrender a Copyhold Eſtate to ſuch 
les, and died before it was done; but on a Bill by the Heir for a ſpecifick Execu- 

on of the Covenant, it was decreed accordingly. Mod. Ca. in Eq. 106. 


Now J come to treat of the particular Kinds of Covenants relative to 


Wit Uſes, which are either ſuch as are commonly annexed, 


1. To all Kinds of Eſtates. Or, 
2. To E 


0 Eſtates for Lives or Years, and not to Eſtates in Fee-ſimple. Or, 


y or may not be in Deeds of Conveyances of Land, or may be in 
ticles of Covenant only. 


3. Which ma 
Ar 


(Z) of 
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(Z) Of Covenants commonly annexed to all Kinds of Eſtates, 


Firſt, That the Covenantor is lawfully ſeiſed (or poſſeſſed) of the Premiſſe, 


N Covenant that the Bargainor was ſeiſed in Fee at the Time of the Bargain 35 
I Sale, without Condition or Limitation ; the Breach aſſigned „ the Plaintiff was, thi 
he was not ſeiſed in Fee; he is not bound to ſhew in whom the Eſtate was, to whic 
the Bargainor is only privy ; as in 9 Co. 61. And the Replication could have been 
only, that he was ſeiſed in Fee, and not abſque hoc, that any Stranger was ſeiſed;! 
is a good Covenant that he is ſeiſed in Fee, and the Words, without Conditiqn „ 
Limitation, is ſuper Addition. 1 Keb. 58. 

A. covenants that he is ſeiſed of a * Eſtate in Fee ; the Plaintiff takes Iſſue by 
Replication, that he was not ſeiſed of a good Eſtate in Fee; Defendant rejoins, he 
was ſeiſed of as good an Eſtate as J. W. who granted it to him, had; which is nothing u 
the Purpoſe, becauſe that he was ſeiſed of a good Eſtate, according to ſuch an Indes. 
ture, refers to the Eſtate paſſed by the Indenture itſelf, and not to him that made it; 
which the Court agreed; Judgment pro Qer'. 1 Keb. 95. The ſame Caſe is reponei 
thus, in 1 Lev. 40. In Covenant Plaintiff declares that the Defendant bargained ani 
ſold to him certain Lands, (which he had purchaſed of 7. and other Truſtees in th 
late Times, for the Sale of Delinquents Eſtates) and covenants that he was ſeijed o 
a good Eſtate in Fee, according to the Indenture made to him by W. &c. and aſſigns for 
Breach, that he was not ſeiſed of a good Eſtate in Fee. The Defendant pleads tht 
he was ſeiſed of ſo good Eſtate as V. Ec. conveyed to him. Plaintiff demurs, and 

udgment was given for him, for the Covenant is abſolute that he is ſeiſed of a good 

ſtate in Fee, and the Reference to the Conveyance by V ſerves only to denote the 
Limitation and Quality of the Eſtate, not the Defeaſibleneſs or Undefeaſi:lenels of 
the Titles. 1 Lev. 40. | 

A Leſſor covenanted that he was then ſeiſed in Fee of an indefeaſible Eſtate. The 
Plaintiff in his Declaration, zn facto dicit, that at the Time of making the Indentwe 
he was not lawfully ſeiſed in Fee, and ſo he had not performed the ſaid Covenant, 
Defendant pleads, Non eft factum. The Breach is well aſſigned tho? he does not ſhey 
that any other was ſeiſed, becauſe the Covenant is general, and ſo the Breach my 
be aſſigned as generally, eſpecially as this Caſe is, where the Defendant has made tht 
Declaration good by pleading Non eft factum So he allows the Breach, if it had dem 
his Deed. Cro. Fac. 369. 

B. covenants that he was ſeiſed of Blackacre in Fe. ſimple, whereas in Truth it un 
Copybold Land in Fee. Per Cur, The Covenant is not broken: Cure, becauſe tit 
Reporter adds, the Jury ſhall give Damages according to the Rate which the Count! 
values Fee-fimple Lands more than Copyhold. Noy 142. 

Covenant that the Defendant was lawfully ſeiſed, is intended as to the Title; an 
a Covenant for quiet enjoying is as to the Poſſeſſion. 3 Keb. 755. 

A Man covenants that he is ſeiſed of a good, perſect and indefeaſible Eſtate it Fit 
ſimple, and that he hath good Right and lawful Authority to ſell, and that there is ud 
Reverſion or Remainder in the Crown for any Att done by the Defendant : The Plaintif 
aſſigns a Breach, that he was not ſeiſed of a good Eſtate in Fee-ſimple; whethe 
theſe Words, by any Act done by him, at the End of the Covenant ſhall refer to 
before, or only to this laſt Part? Vide the Reſolution, Lit. Rep. 62 to 69 & 203. . 
Judged that it is an abſolute Covenant, and ſhall not refer to all before; and that ti 
Action well lay, 203, & vide Cro. Car. 106, 107. pl. 8. ; 

A. conveys a Meſſuage with the Appurtenances to B. and his Heirs, and 10 
grants to him Liberty of Ingreſs to a Well, Sc. to draw Water, Cc. and 4. ce 
nants with B. that he was ſeiſed of the Premiſſes: It is no good Breach that 4" 
not ſeiſed in Fee of the Well, for that the Covenant that he was ſeiſed in Feed 
the Meſſuage and Premiſſes does not extend to the Well. Lat. 608. 4 

A Man covenanted for him and his Heirs, that he was ſeiſed of 4 good Ef 
Fre; the Executor of the Feoffee ſhall not have an Aion of Covenant, but the Bet 
for it is annexed to the Land. H/inch 19. ; 

In Covenant by a Leſſee of Tenant in Tail, not warranted by the Statue, (a 
Aſſignment to the Plaintiff) That he was poſſeſſed of the Indenture, ad that 
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Iſſue entered. On Demurrer thereon, the Courts inclined this was no Breath, un- 
leſs it had been, that it ſhould continue ſo during the Term, or that the Aſſignee 


d enjoy it during the Term, for the Leaſe is only voidable on the Contingent of 
1. % Tenant in Tail. 3 Keb. 816. 8 


Secondly, That the Premiſſes are of ſuch a gearly Value. 


4. covenants that at the Time of the Date of the ſaid Indenture he was ſeiſed of 4 
lroful Eftate in Fee-ſimple, notwithſtanding any Act done by bim or his Anceſtors ; and that 
the Land was then of the Value of 200 J. per Ann. and that the Plaintiff and his Heirs 
ball enjoy the ſame, according to the ſaid Limitations, diſcharged and ſaved harmleſs from 
all Incumbrances made by him or them. The Queſtion was, whether this Covenant for 
the yearly Value depends on the firſt Part of the Covenant, that notwithRanding any 
Afi made by bim, &c. or whether it was an abſolute and diſtinct Covenant. And it was 
1-1d to be an abſolute and diſtinct Covenant without any Dependance upon the firſt 
Part of the Covenant. Cyo. Car. 106, 107. pl. 8. See Lit. Rep. 62 to 69, & 203. 

A Covenant that the Lands conveyed are of the yearly Value of 100 l. and ſhall fo 
ant ime notwithſtanding any Act done or to be done by bim: In an Action upon this Co- 
ienant, the Breach aſſigned was, that the Lands were not of the yearly Value of 
100, Adjudged that the Words notwithſtanding auy AG, &c. extend as well to the 
Time of the Covenant as to the future Time; and tho' they were not then (i e. at 
the Time of bringing the Action) of that Value, the Covenant was not broken, un- 
gels ſome Act was done by him which was the Cauſe thereof. Cro. Elix. 43, 44. Pl. 4. 

© Lit. Rep. 80, $1, | 


Thirdly, That the Grantor, &c. bas a Right to ſell, &c. 


In a Covenant that a Grantor is ſeiſed in Fee, and has good Right to ſell, the 
Vords are ſynonymous. 3 Lev. 46. And if he has no Right, an Action may be 
ought for a Breach of Covenant. 2 Bulſt. 12. T. Jones 195. 

A Man was bound to perform all Covenants which were to be performed in ſuch an 
Indenture, and there was a Covenant that he was rightful Oumer at the Time of the 
WC ovenant, and was not; yet becauſe of the Covenant being which are to be performed, 

t was adjudged that the Condition of the Bond was not broken, for that it goes only 
o Covenants to be performed in futuro. Lit. Rep. 205. 3 Leon. Caſe 290. 


I now bave Heirs and Aſſigns by theſe Preſents, by the Will aforeſaid do own full 


Power, good Right and lawful Authority to ſell ; this is good, and the Words | Heirs 
and Aſſigns] are inſenſible and: Surpluſage ; he ought to be Owner of a Power as well 
$ Owner of the Land. 1 Roll. Rep. 84. 
The Plaintiff declared, that B. by his Indenture, dated, &c. demiſed to 7. S. divers 
ands and Tenements in S. for the Term of fix Years, if R. R. Son of N. R. ſhould 
o long live; and covenanted by the ſame Indenture with S. that the ſaid B. then 
bad full Power and lawful Authority to demiſe the Premiſſes according to the Form and 
et of the ſame Indenture. & for Breach of the ſaid Covenant averred that B. at 
he Time of the making the ſaid Indenture, had not full Power and lawful Authority 
0 demiſe the Premiſles according to the Form and Effect of the ſaid Indenture, Et 
pr B. conventionem ſuam prad” cum eodem J. in bac parte non tenuit ſed illam 
Fits infregit. B. pleads Concord, Cc. §. denies the Concord, and it was found 
jor him. B. brought a Writ of Error in the Exchequer-Chamber, and aſhgns two 
'rors for the Inſufficiency of the Declaration; Fr/?, That the Plaintiff had not 
\erred that the ſaid R. R. was living at the Time of the Commencement of the 
caſe, nor at the Time of the Action brought; Sed non allocatur; for the Covenant 
gelers to the Time of the Leaſe made, and then be R. R. alive or dead, the Action 
les; for if he be dead before the Leaſe, then the Leaſe is abſolute; and if he dies 
iter the Leaſe, and before the Action brought, yet the Action lies, and Conſidera- 
don thereof ſhall be had in Damages. Secondly, That & in his Declaration had not 


—_ what Perſon had Eſtate, Right, Title or Intereſt in the Lands demiſed at the 


me of the making the Indenture; by which it may appcar to the Court that B. bad 

dat full Power, Ec. But per Cur, The Aſſignment of the Breach is good, for be 
a purſued the Words of the Covenant Negative, and it lies more properly in the 
Nice of the Leſſor what Eſtate he had in the Land, than the Leſſee, who is a 

1 Stranger 


mavoided and unavoidable ; Tenant in Tail dies; the Breach affigned was, that the 
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Stranger to it; and therefore the Defendant ought to ſhew what Eſtate he had in 4, 
Land at the Time of the Demiſe made; by which it may appear to the Court th 
he had full Power and lawful Authority, &c. 9 Co. 60. b. Cro. Fac. 304. Others, 
in Debt upon an Obligation with Condition to perform Covenants. Co. Car. 176. 


Fourthly, For peaceable Enjoyment. 


All Covenants between the Leſſor and the Leſſee are Covenants in Law, or expref 
By Covenant in Law the Leſſee is to enjoy bis Leaſe againſt the lawful Entry, Evita 
or Interruption of any Man, but not againſt tortious Entries, Evictions or Interryy, 
tions; and the Reaſon of the Law is clear and ſolid, becauſe againſt tortious 46, 
the Leſſee has proper Remedy againſt the Wrong-doers ; and for the ſame Reaſmn, 
if the Leſſee be by expreſs Covenant to enjoy the Term, (or to enjoy it againſt all Mn 
which is the ſame) he ſhall not bave Action of Covenant againſt the Leſſor, urls; 
he be legally ouſted or evicted ; for if he is ouſted tortiouſly by any Stranger, he jy 
legal Remedy; but if the Leſſor expreſly covenants that the Leſſee ſhall enjoy bi 
Ms without the Entry or Interruption, be it lawful or tortious, there the Leſſor ſhall h 
charged by Action of Covenant for the tortious Entry of a Stranger, becauſe 90 
other Meaning can be * of the Covenant. Vangh. 118. — 

Upoa an Eviction of Leſſee for Years, all Rents, Bonds and Covenants depending 
thereupo are gone. Telv. 23. So where the principal Thing to be performed is wid 
1 Sid. 309. Telv. 19. Style 35). 

There is a Diverſity where the Covenant for quiet Enjoyment is general, and 
where ſpecial ; for where the Covenant is for quiet Enjoyment againſt A. B. the Co 
venantor ought to defend againſt the Entry of .4. B. without the Diſturbance of ary 
Perſon there; if there is any Entry upon the Plaintiff, he muſt ſhew that the Fary 
who entered had a Title. Owen 100. 

Per Twiſden, I never met with a Caſe where Covenant would lie but upon an 
actual Ouſter, either by a Stranger, by Eigne Title, or by the Leſſot bim{lf, 
1 Vent. 45. 

2 that the Leſſee ſhall enjoy, binds not againſt a wrongful Ejector, unleſ 
it is particular againſt A. who wrongfully ejects, 6r elſe expreſly againſt all Strangers 
Hob. 35. 

The Law ſhall never judge that I covenant againſt the wrongful Atts of Strangers 

except my Covenant is expreſs to that Purpoſe, for the Law defends every M 
againſt Wrong. Hob. 35. 
In Debt on Obligation for Performance of Covenants ; the Breach aſſigned nz 
that the Defendant, Leſſor, covenanted that it ſhould be lawful for the Plaintiff, lui 
Leſſee, quietly to enjoy the Land, and that the Leſſor himſelf ouſted him; this ile 
Ouſter was a Breach of the Covenant. Cro. Eliz. 544. 

Covenant that Leſſee ſhall have and enjoy; Breach, that F. S. brought Treſpaſs and 
recovered ; it was moved in Arreſt of Judgment, becauſe it does appear that he tix 
recovered had Title. Serjeant Levinz : Here is an expreſs Covenant that he hal 
enjoy, and he is diſturbed in his Poſſeſſion, tho* upon no Title. Dyer 325.4 
Vaughan 120. Hob. 35. 2 Vent. 46. 

Leſſee for twenty-one Years, rendring Rent, with a Condition to re-enter, b. 
Leſſee leaſes Parcel to the Plaintiff for a leſs Term and under a leſs Rent, with tt 
ſpecial Covenant, That the Plaintiff ſhould enjoy without Impeachment of him ef ® 
other, occaſioned by his Impediment, Interruption, Means, Procurement or Conſent. De. 
fendant did not pay the Rent, therefore his Leſſor entered into the Whole, 
avoided the Plaintiff's Term. Per Cur, It is a Breach. 1 Bulſt. 182. , 

An Action was brought againſt the Heir of E. A. the Condition was, whereas! 
ſaid E. A. ſuch a Day has granted and given to the Plaintiff the Preſentation te be 
Church of D. if therefore the ſaid E. A. from Time to Time ſhall make good tne 
ſaid Grant from all Incumbrances made or to be made by him and his Heir, tt 
then, Sc. The Grantor died, the Church became void, the Heir of the Grant! of 
ſented ; this tortious Preſentation is no Breach; but this extends only to lawful f 
ſturbance by the Heir; for it appears by the Pleading that the Heir had no Rigit 
preſent, his Father having granted it before. Per Hobart, The Words ſpall be , . 
ſtrued as if they had been, that he ſhall enjoy the ſame from any Act or As 8 

him or his Heirs; and in this Caſe there ought to be a lawful Eviction to .. 


Breach of the Condition; but otherwiſe if the Condition had been, at *. 1 
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. any AF or Acts made by bim or bis Heirs ; for in this Caſe a tor- 
a have been a Breach of the Condition. Winch 25. 
s The Condition of a Bond was, that the Leſſor ſhould ſuffer his Leſſee for Tears to 

„„ Kc. and that without the Trouble of him, or any other Perſon, a Stranger 
* by Eigne Title: The Condition is not broken, for this Word, ſuffer, is Paſſive, 
* all the Reſt is to be referred to it; but if any Procurement or Occaſion of Di- 
Qurbance be by the Leſſor, his Executors or Aſſigns, then he forfeits the Obligation. 
2 Ed. 4. 2. b. 1 Roll. Abr. 42 5. N f 

Debt to perform Covenants in a Leaſe; one was for quiet Enjoyment againſt all 
S iming Title, The Plaintiff aſſigns for Breach, that a Stranger entered, but ſaith 
not Habens Titulum : Per Hale, Habens Titulum at that Time would have done. 
Diers Caſe is, Another entered claiming an Intereſt, but that is not enough, for he 
may claim under the Leſſee himſelf. If the Covenant had been to ſave him harmleſs 
ggainſt all lawful and unlawful Titles, yet it muſt appear that he that entered did not 
dam under the Leſſee himſelf. 1 Mod. 101. 3 Keb. 246. Hob. 34. Moor 861. 

The Plaintiff by Deed indented leaſed to the Defendant a Farm called D. except 
ane Cloſe by Name. Leſſee (Defendant) was bound in a Bond to perform all the 
Covenants and Agreements in the ſaid Indenture, and pleaded he had performed all 
the Covenants. The Plaintiff aſſigns for Breach, that the Defendant entered into the 
Cloſe excepted. Defendant demurred. The Obligation was not forfeited by that 
Diſturbance, for-the Land excepted was not named. This Exception was not ſuch 
in Agreement as was within the Intent of the Condition, it is an Agreement that the 
Land excepted ſhould not paſs by the Demiſe, but no Agreement that he ſhall oc- 
cupy ; but in ſome Caſes, an Exception is an Agreement that ſhall charge the Leſſee ; 
but this is when he agrees on his Part that the Leſſor ſhall have a Thing debors, 
| which he had not before; as except a Way or Common, or any other Profit 
Apprender, that is an Agreement of the Leſſee that he ſhall have the Profit; and if 
he be bound to perform all Covenants and Agreements, if he diſturbs him in this, he 
ſhall forfeit his Bond. Cro. Eliz. 657. Moor 553. 1 Roll. Abr. 43. Vide Plow. 67. 

A Covenant was, That the Leſſee and bis Aſſigns ſhall enjoy without Interruption of 
P. E. and all others claiming under the ſaid F. The Breach aſſigned was, that he was 
ouſted by F. & who claimed under the Title of E E. and ſhewed not how he claimed 
under his Intereſt, nor by what Conveyances: It is not good, and for that Reaſon 
W reverſed by all the Judges in the Exchequer Chamber. Cro. Eliz. 823. 

The Defendant covenanted to ſave the Plaintiff harmleſs concerning the Poſſeſſion of 
ſuch an Houſe ; and Breach is, that ſuch a one bad evicted him, and the Defendant had 
not ſaved bim barmleſs. Verdict pro Qzer.. It was moved in Arreſt of Judgment, 
that it is not ſhewed that he was evicted by Title; and all Covenants extend onl 
apainſt legal Titles and Evictions. Per Cur', This Agreement is only ge, the Poſ- 
leſſon, not quoad the Title. Judgment pro Quer*. 2 Lev. 194. 3 Keb. 144. 

Two made a Leaſe for Years by Indenture, and covenanted that the Leſſee ſhonld 
act be diſturbed, nor by any Incumbrance made by them: One of the Leſſors made a 
Leaſe to a Stranger, who diſturbed ; it is a Breach of the Condition of the Bond for 
Performance of the Covenants, for the Word them ſhall not be taken jointly. Latch 
161. Poph. 200. Noy 86. 

A Covenant that the Leſſee ſhall enjoy againſt the Leſſor, and all claiming under him. 
he Defendant exhibited a Bill, whereby the Leſſor appeared to be in Truſt, and 
d)udped this was no Breach. 2 Keb. 288. 1 Brownl. 23. Moor 859. But this Caſe 

% denied to be Law. T. Raym. 351. 

To enjoy without Iauſu Impediment of J. S. The Breach is, that J. & having 
Fight, entered: It is a ſufficient Breach. 2 Keb. 878. Per Hale, Having Right im- 
"ES Ita lawful Eviction. 2 Lev. 35. E 1 Ventr. 184. 

ovenant that whereas D. had let to the Plaintiff the Parſonage of B. that he would 
d lim harmleſs concerning it againſt M. B. and he alledged M B. entered upon him 
— put him out, and did not ſay that the Entry of M. B. was lawful. Per Cur', 
* Covenant is to ſave him harmleſs againſt a Perſon certain, he ought to de- 
rug againſt the Entry of that Perſon, be it by Right or Wrong ; aliter if againſt 

erſons, for there it ſhall be taken for a lawful Entry or Eviction. © Had it been 
"In warranted againſt him, it muſt have been a lawful Title, ſo that in this Caſe 

＋ harmleſs is more than to warrant. Cro. Fliz. 213. 1 Leon. 324. 

Debt on Bond againſt Baron and Feme, being made in her Widowhood, with 
won that ſhe, her Heirs and Aſſigns, keep Contracts and Covenants made be- 
| tween 
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tween her former Husband and his Leſſee the Plaintiff; and there was an Aore. 
ment that the Plaintiff ſhould enjoy a Warren of the Demiſe of ber former Husbang, ard 
that he entered till put out by the Defendant: Iſſue on the Agreement, and font 
for the Plaintiff, It was moved in Arreſt of Judgment, that there was no Eſtate z. 
ledged in her former Husband in jure Uxoris, whereby tho* the ſecond Husband be 
Aſſignee in Law, yet he enters of his own Wrong, and not as claiming under ke 
But per Windam, It is not requiſite that the Husband be Aſſignee of the Eſtate, bu 
her Aſſignee of Covenant. 1 Keb. 348, 512. Judgment pro Inet. | 

If Leſſor covenants with his Leſſee for Years, that it ſhall be lawful for the Lify 
&c. peaceably to enjoy the Land, and after the Leſſor enters tortiouſiy upon the Lees 
and ouſts him; this is a Breach of the Covenant, for the Intention of it waz, thy 
he ſhould enjoy it without the Interruption of the Leſſor: So it had been if the 
Word peaceably had not been in the Covenant. Hob. 49. 

But if Covenant be in a Leaſe by Indenture, that B. ſball enjoy the Land peacei 
and quietly to bis own Uſe, according to the Intent of the Indenture, without any lfu 
Impediment, Suit, Diſturbance, Eject', Contradict', Moleſtand', Charge, Incundrcms 
or Denial of the ſaid A. the Leſſor, and after A. enters upon B. and diſturbs him n 
taking the [rofirs without any lawful Title but as a Treſpaſſer: This is not ay 
Breach of the Covenant, for that is expreſly limited, that he ſhall enjoy this withou 
any lawful Diſturbance, and ſo a Diſturbance by Tort is out of the Covenant; bu 
the Leſſor enters and ouſts him, tho? it be tortiouſly, it is a Breach. 1 Roll. Abr. zzy, 

If a Leſſor covenants with the Leſſee, hat he ſhall have and enjoy the Landi gun 
£9 pacifice ſine evitione & ar jus por alicujus * and after a Stranger enten 
per Tort; yet this is a Breach of the Condition, for that the Covenant is, that he 
ſhall not be interrupted in his Poſſeſſion. Dyer 328. a. But in Hob. Rep. Sir Milian 
Tiſdale and Aſſex's Caſe is, That if the Leſſor covenants with his Leflee, C 0 
Veret, occuparet & gauderet the Land demiſed, and after a Stranger enters jr Tor, 
and ejects him; this is not any Breach of the Covenant, for the Law will not con- 
ſtrue the Covenant to extend to tortious Acts without expreſs Covenant. Cr. fc, 
425. pl. 10. G 144. fl. 21. Sem' cont? al Dy. 

If a Man covenants for Enjoyment againſt a particular Perſon or Perſons, he che- 
nants as well againſt their tortious Entries as legal. Hob. 34, 35. Fanghan 118. C. 
Eliz. 212, 213. 1 Roll. Rep. 397. Moor 867. 

If a Leſſor covenants with his Leſſee for Years, that it ſhall be lawful for the 
Leſſee peaceably, &c. to enjoy the Land, and after the Leſſor enters tortiouſly upon 
the Leſſee, and ouſts him; yet this is a Breach of the Covenant, for the Intent 35 
that he ſhould enjoy it without the Interruption of the Leſſor. 1 Roll. Abr. 427. 

A Covenant that the Indenture of a Leaſe at the Time of the Aſſignment n 4 $% 
true and indefeaſible Leaſe, and that the Plaintiff ſhall enjoy, &c. without the Let a | 
terruption of the Defendant, or of any claiming by, from or under him: The Plaintf 
ſhewed for Breach, that before he that made the Leaſe had any Thing, one 7. K 
ſeiſed in Fee, and that he who made the Leaſe re-entered upon him and diſſcil 
and leaſed prout, and that J. F. re-entered upon him; upon which Replication the 
Defendant demurs. Per Cur', The Words indefeaſible Leaſe ſhall be conſtrued #1 
diſtinct Sentence from the laſt Words, that he ſhall enjoy it without the Interrupt! 
of the Defendant. 1 Sid. 328. 1 Saund. 51. 2 Keb. 201. 

Covenant in a Leaſe for Years of a Manor, that the Leſſee ſhall not moleſt, tes? 
put out any Copybolder, &c. Plaintiff aſſigned for Breach, that the Defendant 1 6 
armis entered upon a Copyhold, c. in a Cow-houſe, Parcel of the Premiſſes, & 
Moleſtavit, Sc. This is not any Breach, for the Moleſtation is to be intended of - 
Sort that he may ouſt him out of his Copyhold, either by diſtraining, that he c., 
not enjoy it quietly, or by ſome other Vexation, whereby he was forced to relingu 
his Poſſeſſion ; and the Wrong is only here done to his Perſon, and not to his Cop!e 
hold Tenement, and ſo no Breach. Cro. Eliz. 421. % 

In an Action of Debt on Bond to perform Covenants ; one of which was, that n 
Plaintiff ſhould not be interrupted in his Poſſeſſion of certain Lands by any Perſon le 
bad lawful Title, and particularly that be ſhould not be interrupted by one T. A. by | 0 
of any ſuch Title. Defendant pleaded Performance. Plaintiff replied 1 A: 2? fi 
The Defendant made the Leaſe to Plaintiff for Years, and 3d of Nov. be 0 
and that 17 Avg. 20 Car. before, the Defendant made a Leaſe to A. for Years Jet, 
come, who 20 Aug. 20 Car. entered. The Defendant pleaded the Leaſe to A pow 4 
Condition for Re- entry for Non- payment of Rent, and that before the Leale n 1 


* 
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o the Plaintiff the Rent was behind, & legitime demandat” ſecundum ſormam Inden- 
_ and he re-entered and made the Leaſe to the Plaintiff, Upon general De- 
nurrer, per Cur, The Demand was not ſufficiently alledged, for he ought to ſet forth 
when and where it was made, that the Court might know if it were legal. But for a 
Flaw in the Plaintiff's Replication, becauſe he alledged his Entry after the Leaſe 
made to A. ſo that * wg -—ock = * he was interrupted by him, the Opinion of 
de Court was againſt the Plaintift. en 19. | 
77 Spd the next Avoidance, Cc. to M. AM. aſſigned it to L. to preſent to 
vefame Church when it ſhall become void; and covenanted that the ſame Perſon 
-bo ſhall be ſo preſented by him ſhall enjoy it without the Let or Diſturbance of the ſaid C. 

„M. or any of them, or any by tler Procurement. L. preſented J. S. and after F. M. 
breſented another, claiming the firſt and next Avoidance by the Procurement of C. 
The Declaration was not good, for it ought to ſay, that C. granted to F. M. the next 
\coidance, and procured him to diſturb, and that by his Procurement he was di- 

red. Winch 
A Leſſor — JOEY that the Leſſee ſhould peaceably and quietly enjoy the Land let 
ing the Term ; Plaintiff declared that a Stranger entered upon him, and ouſted 
im within the Term. Per Roll: The Covenant in this Caſe is broken tho? he be a 
Stranger. Stile 67. 

A Leſſor covenanted that the Plaintiff and his IWife ſhould enjoy the Premiſſes during 
e Term, without the Interruption of him or J. his Vife; and the Expulſion is laid of 
he Plaintiff only, yet it is good, becauſe the Husband has the ſole Profits and Poſ- 
ſion; and altho' the Entry of the Leflor is not alledged to be by Title, fo as he 
merely a Tort Feaſor, and tho' he might have an Action of Treſpaſs againſt him. 
ro. Fac. 383. . 
4 covenants that the Covenantee ſhall hold the Land for twenty Vears; this 
ill amount unto a Leaſe of the Land for Years; but if it is that he ſhall enjoy the 
and for twenty Years, this is only a Covenant. Cro. Fac. 172. pl. 13. Bro. Tit. 
eaſes 20, 30, bo. Noy 14. Cro. Fac. 42, 659. Palm. 201. 1 Leon. 118. 3 Bulft. 
52, Cro. Car. 207, 1 fones 231. Lide Hob. 35. Contra Moor 861. 2 Brownl. 23. 
Roll. Rep. 397. 
\W here be Owner of the Land covenants that he ſhould hold the Land at ſuch a 
Went to be paid, this will amount to a Leaſe : But where a Stranger covenants ſo, 
— but to a bare Covenant. 3 Bulſt. 204. 1 Roll. Abr. 847. Telv. 85. 

rownl, 136. Cro. Eliz. 223. Bro. Tit. Leaſes 21. g 
& Altho' the Words in an Indenture are in the Words of the Leſſor only, yet 
e Leſſee accepting thereof, and enjoying of it, it is as well as if it had been a Cove» 
Pint de facto. Cro. Jac. 522. pl. 7. 

If a Leſſor covenants with the Leſſee that he bath not done any Af to prejudice the 
eaſe, out that the Leſſee ſhall enjoy it againſt all Perſons: Theſe Words, againſt all 
Fans, ſhall refer to the firſt, and be l:mited and reſtrained to any Acts done by 
IM, _ no Breach ſhall be allowed but on ſuch an Act. 5 Co. 17, Sc. 22 U. 6. 
Dyer 257. | 

A Leſſor covenanted with the Leſſee that he has not done any Aa to prejudice the 
eaſe, but that the Leſſee ſhall enjoy it againſt all Perſons ; the Words, againſt all Per- 
3%, ſhall refer to the firſt, and be limited to any Acts done by him. inch 4. 

The Condition of an Obligation was, that if the Defendant all warrant and de- 
4 an Ox-gang of Land to the Plaintiff againſt J. S. and all others, that then, &c. Re- 
ved that the Word defend ſhall be taken as a Defence againſt lawful Titles, and 
c . Moor, pl. 294. | 

o Men leaſe for Years, and covenant that the Leſſee ſhall enjoy, free from all 
ul rances made by them, and after the Leſſee is diſturbed by 7-S. to whom one 
Se Leſſors had made a precedent Leaſe: This is a Breach, for hem ſhall be taken 

1 05 and not jointly only. 1 Lutw. 161. 

8 ovenant that whereas the Plaintiff was in Poſſeſſion of ſuch Lands, that neither 
uy wy ' D. nor J. G. ſhould diſturb bim by any indirect Means, but by due Courſe of 
| dreck eg pleads, that neither 7. F. nor F. D. nor J. G. did diſturb by any 

dena kene but by due Courſe of Law; it is not good, but a Negative 

want: If he had pleaded he was not diſturbed by any indirect Means, it had 


4 8. if he had ſaid, that he had not been diſturbed contra formam con ventionis 


. Godb, 60. 2 Leon. 197. 
: 0 One 
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tious Entrics, Evictions or Interruptions, becauſe for ſuch tortious Acts the Leſſe 


| expelled him, and after brought an Action of Treſpaſs againſt him for putting Pea” 


— 


One covenants that be ſhall enjoy againſt bim and V. and all claiming under hin. 
and aſſigns a Breach, that C. claims under V and ejected him. Defendant pleas, 
that at the Time of the Covenant he was ſeiſed of an indefcaſible Title, and tha; 
an Act of Parliament made, after reciting that J had ſettled this Eſtate in 1; 
NM. P. and that certain Perſons had unduly procured a Fine of her; it enacts, th 
the Fine ſhall be void, and that any Perſon might enter as if no Fine had been leg. 
and that by Virtue of this Fine, & non aliter, the Defendant was ſeiſed, and (old wy 
made the Covenant; and that after the Act, C. claiming by Title under the (©! 
Lady P. by V's Settlement, by Virtue of the ſaid Act of Parliament entered wy 
ouſted him. Plaintiff demurs, for that the Title being good at the Time of the (4 
venant being made, and the Title upon which the Ouſter, it being by Act of Path 
ment, it is no Breach, as 9 Co. 106. This Act does not make a new Title, but u. 
moves an Obſtruction from the old, and doubtleſs V. was named in the Covenant fy 
this Purpole, in Caſe this Fine unduly obtained ſhould be avoided. Twi/e contra. 
2 Lev. 26. 1 Vent. 1175. 2 Keb. 831. 

Where a Covenant is to permit a Man to enjoy without ge —— the Word 14. 
leſtation ſhall not extend to perſonal Torts, as to beating or aſſaulting of him, but iu 
an Entry upon him, and a Diſturbance in his Poſſeſſion. Cro. El:z. 421. pl. 16. 

By Covenant in Law upon the Word Demiſe, the Leſſee is to enjoy his Lei 
againſt the lawful Entry, Eviction or Interruption of any Man, but not againſt tr. 


hath his proper Remedy againſt the Wrong-doer. By the ſame Reaſon, if the Leſſe 
be by expreſs Covenant to enjoy his Term againſt all Men, or notwithſtanding ary 
Act done by the LI effor, or any claiming under him, the Leſſee ſhall not have a 
Action of Covenant againſt the Leſſor unleſs he is ouſted ; for if he is tortiouſly 
ouſted by a Stranger, he hath his Remedy. Bur if the Leſſor expreſiy corenants 
that the Leſſee ſhall enjoy without the Entry or Interruption of any, then the Leſſor 
ſhall be charged by an Action of Covenant for the tortious Entry of a Stranger, de- 
cauſe no other Meaning can be given to this Covenant. Vangh. 119. Lucas 33%, 

But where a Man covenants for quiet Enjoyment againſt a particular Perſon, 
there it ſeems the Covenant ſhall extend to his tortious Acts. Lag 125 10 128 
Hob. 35. 

An Attorney covenants on the Behalf of another, that the Covenantee fall pit 
enjoy ſuch Land at ſuch a Rent for a Tear: Adjudged that this Covenant amounts t 
a Leaſe tho* made by a Stranger; for he ated on Behalf of the Owner of the Lad 
and it ſhall be taken that he had Authority to Demiſe. 2 Vent. 62. | 

The Attorney muſt covenant in the Name of the Party for whom he acts, 10" 
his own Name. 9 Co. 77. | 

Covenant to enjoy peaceably againſt M. Breach was aſſigned, that A. had enter 
and cut down five Elms; upon Evidence it was, A. Servant of M. by Comma 
ment, and in the Preſence of his Maſter, had entered and cut, and good. 1 
157. 

Where a Man covenants that his Leſſee ſhall quietly enjoy during the Tem 

without any Interruption of the Leſſor, and the Leſſor enters upon him, t. 

12 may bring Treſpaſs if he will, or Covenant if he will. Co. Fac. 383. f.. 
0b. 35. | 

The Defendant covenanted that the Plaintiff ſhould enjoy a Cloſe quietly for os | 
upon which the Plaintiff put in his Beaſts, and X. who had Tirulum virtute ci 
dimiſſionis ei inde fat ante conteftion* articul* predi, entered upon the Plaintiff, 2 


into the ſaid Cloſe, and that Talit' Proceſs fuit that K. recovered againſt the roy 
20 l. Damages, and 15 J. Coſts, of which the Plaintiff had Notice, and fo by ® 
Non-quiet Enjoyment the Defendant had broke his Covenant. Ifſue upon u 
Verdict for the Plaintiff. Defendant moved in Arreſt of Judgment, for that . 
had not ſhewed what Title K. had, and it may be the Title which he had ## = 
the Plaintiff himſelf; and there having been a Suit wherein the Title of X ap 
the Plaintiff ought to have ſhewed it, for now it is in his own Conuſance ; * * 
alloc'; for the Title of X. cannot be ſuppoſed to be under the Plaintiff, the Cote i, 
is broken, as in Procter and Newton's Caſe, Trin. 23 Car. 2. B. R. Roi. 856. Ju 
ment pro Quer?, 3 Lev. 325. | 
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Plaintiff declared on a Demiſe of a Meſſuage, Si | ; 
[ Angl. Houſe of Office] ad niteriorem finem =, 2 RE > 4 _ 
Leſſee foould enjoy dimiſſa premiſſe ; and aſſigns a Breach, that the Defendant had 
erected on Part of the Garden a Manſion-houſe, whereby the Plaintiff U/um Gar — 
red ſecundum formam & effetum dimiſs pred? babere non potuit. Defendant 3 
hat non ol ſtante ædiſicatꝰ pred', the Plaintiff aſum Gardini præd babere pot 4 ; 
um deram intention dimiſſor præd', abſq; hoc g: . : ry Pony ſecus 
het le Plaintiff of the Ule of the Caid 8.54 a _ _ catio pred aliquo modo impe- 
j en i f , 
. Plaintiff demurred. Per Cnr”, The UG 8 NA mndentur 
Garden, and not the Uſe only to paſs to the Houſe of Office, as — og of all the 
ve Defendant ; and the Traverſe contains more than is alled; ed in 1 Co 
dum veram intentionem indent” pred”, and the Court cannot — 0 reach, ſe- 
on of the Indenture but by the Words of the Indenture. 3 Lev 23 true Inten- 
Debt on Bond to perform Covenants; the Cove 5 ; , 
Let, Trouble or Interruption, &c. The Plaindiff N 
is Tenant to pay his Rent. p ; | e ba 
+ 1 Br 5 *y nt. Per Cur", It is no Breach unleſs there were ſome other 
A Covenant was, that the Covenantee ſhould : 
Lin according to the Cuſtom of the Manor. The — ood d, = 5 
f the Manor the Covenantee ought to pay to the Lord 4 : d f. * 
nent the Lord to re-enter; and that the Covenantee did not 1 
ntered and demanded Judgment ſ adio: A good Plea page, it, and the Lord 
In Covenant Plaintiff aſſigned for Breach th of * 
_ r and Sale for Money for 3 3 12 Frog? = 
and made to A. and pleaded the Statute of Uſes, and th ſh ue rag 
for High Treaſon, and that by this Let nder 5 n , en ews the Attainder of 
- d in the King; and 
be Act of Attainder, and the Exceptions ay 2 ng; and pleaded 
; it was d ; 8 
Cv. 53. and Dyer 256. becauſe he had not pleaded 1 3 17 IT 
dt entered upon the Lands, and without Entry and Ex ulſion of the Def 3 
all not be diſcharged of the Rent; but it was ſaid 10 bei 8 en by 
71 ny was Rs But the greateſt Doubt was pr Title 1 in the Ki of 
ad the King is in Poſſeſſion without Entry, and the P yis | ings 
s defendant is accountable to him for th e 
Aa. e Profits. In Keble the C ; 
ea good Leaſe by way of Eſtoppel ; and if the R i voor agreed_this to 
| 5 be in Being, the C 
ains, and econtra if not. And per Cur', Thi e wm : g, the Covenant re- 
File cloud, ner acct coy Ka » This is a ufficient Eviction without Entry 
try be ry ag 
oſſeſſion by Virtue of the 3 ; — . e Folk Ln wm * 
10 os ol — entered actually, tho* a common Perſon ſhould — be laid e exp 
F 9iiction without Entry by bimſelf or the firſt Leſſee : j 3 
D e firſt Leſſee: Now this cannot be good as 
| t 1 | . 
At all agreed that upon ; wakes pe; 833 0 r 
aintiff has d aſe there muſt be Attornment. Th 
it has declared on a Leaſe in Poſſeſſion as at C L _— E 
{gong Judgment pro Defendant. 1 Sid. 399 "Tk bs . 
a . ” . . . . 
P enjoy, &e 2 4 m— was aſſigned by the Leſſze, that he did not 
rming the Covenants, ond donde bis n Was, 7 bat the Leſſee per- 
heſe Words, payin * » ſhould quietly enjoy, & c. Per Windbam 
Pa i 1; paying the Rent, is no Covenant precedent, b h —_ 
Id 15 liable to Conſtruction as the Subject-M is: b Fr Garyarey ene 
— being an uſual Clauſe at the End of 27 Py —_ . Ay dean 
aying makes no * N . . er Cur', And yielding and 
Covenant, ODE the Teſt _— ig 1 Sid. 280. Vide 1. Keb. 895. , 
d agreed with the Plaimiff gh old to the Plaintiff twenty Ton of Copperas, 
eee that if he failed of the Payment of ſuch a Sum at ſuch 
bged in fedko, x 8 uy bave and enjoy the ſaid twenty Ton of Copperas ; and al- 
, gauder oo tne Money was not paid at the Day, G guod ' , 
e the ſaid twenty T L quod non potuit habere 
at Was non? y Ton of Copperas. An Action was brough d 
i againſt the Defendant by Nhl dici * ught, and Judg- 
varded, and 260 1. Dama es re * 73 i] dicit, and a Writ of Inquiry of Damages 
jt he aſſigned not a ſu Rebe _— Per Cur, The Declaration is not good, in 
Wing how nt Breach, Quod non potuit habere & gaudere, Ec. wi 
dt and by whom he was diſturbed, i ſuffici 1 
ne Court that it w | is not ſufficient, for it ought to appear 
0 as a lawful Diſturb h 
u; for the Goods beins ( * turbance, ot erwiſe there is not any Cauſe of 
F Remedy, and is not 15 old to him, if he were legally diſturbed, he has a ſuffi- 
o maintain an Action of Covenant; and of this Opinion 
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was all the Court: And tho' Judgment was given againſt the Defendant by 
yet per Cur', he came Time enough to alledge this Matter, for until the 
ment he may well inform the Court of the Inſufficiency of the Declaration 
Court ſeeing it inſufficient, ſhall abate it. Cro. Eliz. 914. 

Covenant, for that the Defendant 35 Eliz. ler to him the Barton of B. fort 
Years, and covenanted that be ſhould enjoy it during the Term quietly, and ichn 
rom Tithes, &c. and further, that if the Tithes were demanded and recovered x if a 
during the Term, that he ſhould recoup in his Hands ſo much of the Rent — 1 
Tithes amounted to: For Breach Plaintiff ſhewed, that in 42 Eliz. the Parſon ſued 
him for the Tithes of Corn growing there in the Years 38 & 39 of EI. 4 
it was demurred. Per Cur', This Suit after the Determination of the Term _ 
Breach of Covenant, for he did not enjoy it diſcharged, Ec. which is not intende | 
a real Diſcharge, for it appears not to be the Intent of the Parties, becauſe | 
agreed that if he were ſued he ſhould recoup as much of the Rent in his Hands; * 
their Meaning was, he ſhould be freed from Suit and Payment of it; and he i a 
greatly prejudiced by a Suit after the Term as if it had been ſued before the Expin, 
tion of the Term : But becauſe it was not alledged that the Suit was lawful, or the 
the Tithes were due, for he was not bound to diſcharge him from illegal Suite, the 
Breach was not well aſſigned. Cro. Eliz. 916, g17. 

A Condition peaceably to enjoy from the 1 February until Michaelmas Day Tine 
paying Half-yearly during the Term, and on Default of Payment the Defendant (the 
Leſſor) to be free from all Obligation to the Plaintiff. He replied and aſſigned a Breah 
in Non-payment of Rent at Michaelmas, which was after the Term ended; and De- 
fendant demurred. Now the Subſtance of the Suit is quiet Enjoyment, and therefore 
ought not to be taken by Proteſtation. Sed per Cur', Enjoyment need not be an- 
ſwered where it is defeaſanced by Payment of Rent; yer Judgment pro Defendant 
3 Keb. 550, 594- 

Condition to perform Covenants in a Leaſe ; one of which was, that he ſhould 
enjoy ſuch Lands let him quietly without Interruption. And the Plaintiff in his Replica- 
tion ſhewed 71 Joe that the Defendant 2o March 3o Eliz. had diſturbed him, and in 
that aſſigned the Breach. The Defendant by Rejoinder ſhewed, that in the Inden- 
ture there was a Proviſo, that if he paid 10 4. the 31 March 30 Eliz. that the Inden- 
ture and all therein contained ſhould be void, and alledged he paid 10 at the Da 
(but this was after the Diſturbance ſuppoſed). Plaintiff demurred. Judgment pr 
Suer'. For by the Covenant broken before the Condition performed, the Obligation 
was forfeited; and it is not material that the Covenant became void before the Action 
brought; but by ray, if the Proviſo had been, that upon the Payment of the 10/. 
that then as well the Obligation as the Indenture ſhould be void: Alter, for then the 
Bond was void before the Action brought. Cro. Eliz. 244. 

A. Tenant in Tail (Reverſion to the Queen in Fee) let the Premiſſes for twenty 
one Years by Indenture, and covenanted that the Leſſee ſhould enjoy it agtint d 
Perſons, without the Interruption of any beſides the Queen, her Heirs and Succeſſors ; 8 

ueen granted her Reverſion to . The Tenant in Tail died without Iſſue; Mien 
tered, Lefſee brought Covenant: It lies, for the Queen's Patentee is not excepted 
Cyo. Eliz. 51. | | 

There was a Covenant in an Aſſignment of a Leaſe, that tte Alguce ſoould quit! 
enjoy, &c. Y and clear of and from all Arrears of Rent: An Action was brougi 
upon this Covenant, and the Breach aſſigned was, that the Rent was in Arrear am 
not paid. The Defendant pleaded that he left ſo much Money in the Hands of ti 
Plaintiff, ed intentione, to pay it to the Leſſor in Diſcharge of what Rent was then! 
Arrear : And upon Demurrer the Plea was held good, notwithſtanding the Object 
that the Intention was put in Iſſue ; for if it had been ad ſolvend”, it had been 99% 
and in this Caſe the Plaintiff might have replied non reliquit, Cc. in manibus f 
ſolvend. 4 Mod. 249. | 

In a Leaſe for Years the Defendant covenanted that the Plaintiff hall enjoy it *""s 
the Term. On Demurrer the Caſe was, Tenant for. Life levied a Fine Come © e 
to him in Reverſion, the Uſes were to the Conuſee and his Heirs, on Conditin! 
pay to the Tenant for Life 4. per Ann. during his Life, and upon Default, that 
ſhould be to the Uſe of the Conuſor for her Life; the Conuſee made a Feoffment| 
the Defendant, who leaſed to the Plaintiff; the 41. was not paid nor demanded; U 
Tenant for Life entered upon the Plaintiff: This is a Breach of the Condition & 
out any Demand of the Rent, for it is a Sum in Groſs, and not iſſuing od 15 
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Land. The Covenant is, that the Leſſee ſhall abſolutely enjoy it, and it was held 
chat this Feoffment has not deſtroyed the future Uſe, which is to ariſe from Non= 

«formance of the Condition. Cro. Ez. 688. | 3 | 

Plaintiff declared that J. & let to him, c. and covenanted that the Plaintiff ſhould 

tly enjoy it during the Term, without the Let or Diſturbance of him, bis Heirs or 
K by or thro his Means, Title or P 
Aſſigns, or of any other Perſon y or thro bis Means, Title or Procurement; and ſhewed for 
Breach, that L. P. by Fine granted the Land to J. S. and his Wife (the Defendant) 
and to the Heirs of J. S. and that this Fine was ſo levied by the Means of 7 S. and 
that after he made the Leaſe to the Plaintiff, 7. S died; his Wife entered, who was 
Fxecutrix. Per Cur', The Action lies; tho' the claims by Title derived from another, 
yet ſhe claims by his Means. Cro. 2 657. 2 Roll. Rep. 286. 

For tho? in Point of Eſtate the Wife was in by L. P. yet this was by Means of the 
Purchaſe and Procurement of her Husband; for this was procured to make her a 
Jointure. And if he makes a Leaſe, and the Leſſee grants it over, and after he 
makes a ſecond Leaſe with ſuch Words; if this Leſſee be ejected by the Aſſignee of 
the firſt Leſſee, it is a Breach of the Covenant, becauſe this is by Means of the 
Covenantor, altho* not his Act: And this Covenant provides as well againſt lawful 
Entries by his Means and Procurement, as againſt tortious ; and the Word T77tle does 
not refer to Diſturbance, but to Eſtate. 

Tenant in Tail makes a Leaſe, and covenants that the Leſſee ſhall enjoy againſt him 
and all claiming under bim; if he dies, and the Iſſue ouſts the Leſſee, the Covenant 
is broken: For tho he is in per formam doni, yet it is by Deſcent from the Father, 
and ſo by his Means, tho* not his Title ; but if the Iſſue makes ſuch a Leaſe and 
Covenant, and the Iſſue of the Iſſue enters, it is not broken, becauſe he is not in by 
is Means, but by Deſcent, which is by Act in Law & per formam dovi. Palm. 

$40. 
I . has good Title to Lands by Virtue of a Pine, and ſells the ſame, and 
Kovenants with the Vendee, his Heirs and Aſſigns, that he ſhall enjoy againſt him and 

g. and all claiming under them; and after by an Act of Parliament, reciting that B. 
jad ſettled this Eſtate upon C. and that certain Perſons had unduly procured the ſaid 
ine from her ; it is enacted, the Fine ſhall be void, and that every Perſon may enter 
if no ſuch Fine had been; and after one enters, claiming Title under C. This is a 
reach of the Covenant, for the Act makes no new Title, but removes the Obſtruc- 
ion of the old; and it was ſaid, that doubtleſs B. was named in the Covenant for 
his Purpoſe, in Caſe this Fine unduly obtained ſhould be avoided. 2 Lev. 26. 
Keb. 831, { 

If a Leſſee for Years aſſigns to J. F. and after aſſigns it to J. D. and covenants 
ith J. D. that he is poſſeſſed of the Term, and that 7 D. ſhall enjoy it, and ſhall be 
aved barmleſs from all Incumbrances done by him; the firſt Aſſignment is not any 
reach of the Covenant before Entry made by J. S. nor any Diſturbance of the 
olſeſion. 1 Roll. Abr. 430. 

A Conuſee of a Statute extended and aſſigned it to one, and after granted the Land 
another, and covenanted that notwithſtanding any Act by him, or any other by 
is Conſent, that the Statute, Extent and Execution ſhall be in Force; and in Cove- 
ant brought by R. this Aſſignment was aſſigned for Breach, and upon Demurrer ad- 
aged pro Quer. And on a Writ of Error this Judgment was reverſed, for notwith- 
ding the Aſſignment, the Statute is in Force; but if the Plaintiff, eo quod conceſſit 
d him, which implies a Covenant, the Action had been maintainable : But the Breach 
hgned in the Covenant only, which is not broken by the Aſſignment, for the Sta- 
(© le in Force after the Aſſignment, ſo that the Conuſee may releaſe, 1) Ed. 3. and 
de Aſſignment proves the Statute to be in Force; but if he had covenanted that the 
antee ſhall enjoy without Diſturbance, the Aſſignment had been a Breach of the 
orenant ; and ſo is a Breach of Covenant in Law implied in the Word Grart, if the 
_=_ had been brought upon it. Palm. 388. 
| he Defendant leaſed to the Plaintiff an Houſe, by the Words * and Grant, 
y Words import a Covenant in Law) and the Leſſor covenanted that the Leſſee 
; p enjoy the Houſe during the Term, without Eviftion by the Leſſor, or any claiming 

r him, (which expreſs Covenant was narrower than the other); and gave a Bond 
Yar "Ir Covenants. The Plaintiff granted this Term over to a Stranger. 'The 
wh aſſigned for Breach, that one & entered upon the Aſſignee, and in Ejectment 
* againſt the Aſſignee. Debt was brought. Per Cur*, By this Covenant in 
6 Aſbgnee ſhall have a Writ of Covenant, and for the Breach of the Covenant 
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in Law the Obligation was forfeited. But becauſe the Plaintiff did not ſhew thy ; 
had an Eigne Title, (for otherwiſe the Covenant in Law was not broken) there 
Judgment againſt the Plaintiff. 4 Co. 80. b. Cro. Eliz. 674. 

And regularly no Covenant lies upon the Word Demiſe, unleſs in Caſe of Exigy, 
of the Leſſee, and actual Ouſter or Expulſion by the Leſſor or a Stranger. 

An Aſſignee brings Covenant againſt the Aſſignor for being diſturbed in Non-exj 
ment quietly. Defendant pleads 40 J. accepted of him in Diſcharge of the Wrong: 
After Aſſignee brings Covenant againſt the Executor of the Leſſor, who pleads . 
Acceptance: It is no Plea: Had he pleaded the Acceptance of the 407. in Satisfatn 
of the Covenant, it might have been good. Stile 300. 

Leſſor, Tenant for Life, lets for twenty-one-Years, and covenants that he had ny 
done any Act to Prejudice the ſaid Leaſe, but that he ſhould enjoy it againft all Þy. 
ſons. "Tenant for Life dies, the Leſſor in Reverſion enters: Leſſee ſues the Exec. 
tors. The Action lies not, for the laſt Words refer to the firſt Words, For ay Tein 
done by him. Cro. Eliz. 615. 

F. and . Jointenants by Leaſe for Years; V. aſſigned all his Intereſt to anche 
without F.'s Aﬀent or Privity, and died; J. after recited this Indenture by Leaſe, 
and that all came to him by Survivorſhip, granted the Premiſſes to P. and covenant 
that be ſhall quietly enjoy it notwithſtanding any Aci done by bim, and gave Bond fir 
Performance of Covenants: In an Action of Debt on the Bond, F. pleaded that the 
Plaintiff had enjoyed it, notwithſtanding any Act done by him. P. replied, that 
Jointenant with F. aſſigned his Eſtate to F. D. who entered and expelled him, The 
Defendant demurred : But it was adjudged againſt him; for the Grant was never 
good, for he had no Power to grant one Moiety, and yet he had expreſly granted 
the Premiſſes to P. and the Condition of the Obligation being to perform all Grants 
the Grant being defective at the firſt as to a Moiety, which is the Subſtance cf the 
Agreement of all the Parties, this is not qualified by the Covenant enſuing; and it is 
not like Nokes's Caſe, 4 Co. for there the Grant was good for the Whole, and becomes 
ill by Eviction afterwards, and therefore in that Caſe the Covenant enſuing qulificd 
the general Covenant. Telv. 175. Lit. 206, 1 Bulft. 3, 4 Cro. Fac. 233. 

In an Action of Covenant to perform Articles; which were, that the Plaintif 
ſhould hold and enjoy Lands free from all Titles and Incumbrances ; and for Breach the 
Plaintiff ſhewed, that B. died ſeiſed, and that his Wife had Title to Dower. Phintf 
demurs. Cur”, This Covenant goeth to the Land, and there can be no Dift.rence 
between a Covenant to diſcharge the Land of all Titles, and that the Defendant 
ſhall hold the Land fo diſcharged. 1 Keb. 937. | 

Baron and Feme levied a Fine; J. & covenanted that the Connuſee ſpall enjoy i 
againſt all lawfully claiming from B. E brought Dower after the Death of B. tt 
Conuſee did not plead the Fine, but ſuffered Judgment, and brought Covenant aganl 
J. S. and it was adjudged againſt him, for the Covenant ſhall not extend to a Ri 
that is barred ; and beſides, ſhe did not claim lawfully. =P | 

Covenant to enjoy fine interruptione alicujus, it muſt be ſhewn that the Party . 
terrupting had a Title. 2 Vent. 61, 62. 

Action of Covenant, for that the Defendant, Non indempnem conſervavit ifſil a 
& cernente occupationem quorundam clauſorum, Sc. ſecundum formam agreeament 3 
ſets forth no Title in the Diſturber. Cro. Eliz. 914. Cro. Fac. 315, 425. Fal 
121. 2 Saund. 178. 1 Mod. Rep. 66. But this being after a Verdict, and the Fan 
ſetting forth in his Declaration, that the Diſturber recovered per Judicium Cui 
Judgment was given pro Quer'. 2 Mod. 213. 

Upon a Covenant for quiet Enjoyment, the Breach aſſigned was, that a Stra 
entered and evidted him, but doth not ſay that he hath a Title; it is nought: tis 
bens priorem Es legalem Titulum at the Time of his Entry would have been good: ® 
it is ſafe to ſay alſo, not having any Title from the Plaintiff. 1 Mod. Rep. 2935 N 
2 Saund. 118. 2” 

Where a Man covenants that he hath not done any A& to diſturb the Plaintiff ; 
his Poſſeſſion, but that he ſhould hold it without Diſturbances of the Defendant © 
any other Perſon: The Plaintiff aſſigns for Breach, that one A. recovered Poueſ * 

of the Land; the Defendant ſays that the Recovery was before he ſold to the Plaine 
Curia: The Defendant is not bound to warrant peaceable Poſſeſſion, but only bot 
Acts done or to be done by him. Dalliſon 59. | 4. 

One covenants with J. S. that he ſhall enjoy the Land; and further, that * 

Farmer of the Tit hes, ſhall pay 8 l. per Ann. and is bound to Performance in De 8 
1 . 
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it is good to plead Performance of the Covenants, ex parte ſua perimplend”, 
his 2 the Farmer had paid the 8. and expreſs Mention of that needs not 
2 f | 
3 Y EK 12 ; 0 aſſigned was, that B. Habens jus precedens, to the Plain- 
if's Conveyance, Virtute Tituli did enter, and good; tho' it had been plainer to have 
ſaid Legale Jus, (contra Telv. 30.) Had the Covenant been againſt the lawful Title of 
7.8. the Breach muſt have been ſo. 3 Keb. 878. 

In Covenant, the Plaintiff declared upon Articles of Agreement made between 77”. 
on the Behalf of T. M. of the one Part, and R. of the other Part: It was agreed 
between the Parties, that the ſaid R. quiete & pacifice haberet & occuparet tene ment“ 
vocat” S. for one Tear, excepta dimiſſione præd' cuidam E. K. nuper tengnt premiſs unum 
barvum clauſum parcellam præ miſſorum, and that R. ſhould pay 20 l. by Quarterly Pay- 
ments for the ſaid Tear ; Plaintiff ſet forth he entered and put in his Cattle, and be- 
fre the Year was out K. ſued R. in Treſpaſs, and recovered Damage and Coſts, 
which he was forced to pay, and ſo he did not hold the Premiſſes quietly. Per Cur, 
The Declaration is not good, for ir is not ſet forth that X. had any Right, for the 
Articles amounted to a Leaſe: But if it had been a collateral Covenant by a Stranger, 
it would be hard to extend it to a tortious Entry. Cro. Fac. 425. Where the Pro- 
miſe was to enjoy without the Interruption of any Perſon ; and yet holds, that a 
itle ought to be ſet out. Dyer 328. a. 1 Roll. Ar. 430. contra. This is no Cove- 
nant expre1y againſt K. for he is only mentioned in the Part excepted. 2 Vert. 59. 

D. was bound to H. upon Condition that H. and his Heirs might enjoy certain Copy- 
old Lands ſurrendered to him ; the Defendant pleaded the Surrender, and that the 
Plaintiff entered, and might have enjoyed the Lands. Plaintiff replied, that after 
is Entry one E. entered upon him and ouſted him. Per Cnr, The Replication is 
|, becauſe he did not ſhew he was evicted out of the Land by lawful Title, for elſe 
had the Remedy againſt the Wrong-doer. Vaughan 121, 122. 

A Condition was, to enjoy ſuch Lands without Evittion : The Breach was aſſigned in 
he Recovery by Verdict in Ejectment, upon a Leaſe made by one E. and ſhews not 
hat Title E. had to make the Leaſe, but avers that E. had good Title, and it 
night be he had Title derived from the Plaintiff after the Obligation made, and 
herefore he ought to ſhew that he had good and eigne Title before the Leaſe 

made ; and in the Exchequer-Chamber the Replication was held ill. Cro. Fac. 315. 
= Sand. 117, 178, 1 Lev. 301. 2 Lev. 37. Moor 861. Hob. 34 Tho' this was 
ſter a Verdict. 

If Tenant for Life makes a Leaſe for twenty Years, and covenants that the De- 
edant ſhall enjoy it during the Term, that ſhall be conſtrued during his Life, for the 
erm ends by his Death; aliter if the Covenant had been during the Term of 

venty Years, 1 Brownl. 22. 

Covenant was, that the Leſſee and bis Aſſignees ſhould enjoy, without the Let or In- 
rruption of F. E. and all others claiming under the ſaid F. E. The Breach aſſigned 
an, becauſe he was ouſted by J. S. who claims under the Title of E E. and does 
ot new how he claims under his Intereſt, nor by what Conveyance: It is ill, tho' he 
a Stranger. Cro. Blix. $23. | | 

Where the Covenant is to enjoy without the Interruption of any Perſon, yet the 
tle of him who interrupts muſt be ſet forth. 1 Vent. 62. 

Where the Breach is aſſigned in the Entry of a Stranger, there he ought to ſhew 
. 1 * in the Stranger: But it is otherwiſe when the Leſſor himſelf enters. 

Meor 861. 

Bond with Condition that the Plaintiff ſhould have, hold and enjoy Land acquitted 
m all Charges and Incumbrances ; and for Breach the Plaintiff ſhewed, that there 
% a Rent-charge granted by the Predeceſſor, under whom the Defendant claimed, 
bich is yet undiſcharged. Defendant demurred. Per Cur', If the Acquittal refers 
the Land itſelf, or to the Perſon, the Defendant muſt ſhew how he has diſcharged 
in from the very Rent. 1 Keb. 927. | 

Man made a Leaſe for Years, and covenanted that neither he himſelf, nor his 
e Executors, ſhould interrupt: In an Action of Covenant brought for the Entry 
nns Executors, the Plaintiff need not ſhew that the Executors entered upon any 
>"? or good Title, for it is all one, whether the Action is brought againſt the Co- 
rags or his Executors; aliter where a Stranger enters, for that the Plaintiff 
dat to ſhew that he entered upon eigne Title, and upon good Title. 2 Roll. Rep. 
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or auy other Perſon; one of the Leſſors had made a Leaſe, and ſo a Breach: 1: is4 


ſeſſed, by his Will deviſed that the ſaid A. ſhould have the Uſe and Occupation of the 


— 


Recovery by Verdict is no Breach of the Covenant in Law for quiet En joymes 
unleſs the Plaintiff ſhews that the Perſon who recovered had an eigne Title. 10 
Cro. Fac. 315. 1 Mod. 298. 3 Mod. 135. 1 Vent. 84. 2 Lev. 37. 1 Mod. 66. 

A Suit in Chancery is no Breach of a Covenant for enjoying without Diſturbang 
T. Raym. 3/1, 372. 2Vent. 213, 214. | 

A Covenant to enjoy a Leaſe which is void, is a void Covenant; but a Coven 
to enjoy a voidable Leaſe, is good until the Leaſe is avoided. Moor 875. 

If I covenant with B. to enter into a Bond to him for the quiet Enjoyment of Land 
and do not expreſs what Sum, he ſhall be bound in ſuch a Sum as amounts to the 
Value of the Land. 5 Co. 78. a. 


Fifthly, Free from Incumbrances. 
Two Leſſors covenant to diſcharge the Leſſee of all Incumbrances done by then, 


good Breach ; the Covenant goes to Incumbrances done ſeverally as jointly, Pg 
200. Latch 161. Noy 86. 

A. covenanted that the Land was diſcharged of all Acts and Incumbrances done by 
him ; whereas in Truth a Poſt-Fine was not paid: The Covenant is broken, te. 
cauſe the Land was, and all other of the Plaintiff's Lands were chargeable with the 
Poſt- Fine. Daliſon 13. 

If A. grants Lands to B. and his Heirs, rendring 10 J. Rent, and B. ſells the Land 
to C and his Heirs, and covenants with C that from ſuch a Day he ſpall enjoy i: 40. 
charged of all Incumbrances ; and before that Day a common Recovery is had agant 
C. in which A. is vouched, and this is to the Uſe of C and his Heirs, ſuppoſing hereby 
that the Rent had been gone, which is not ſo in this Caſe, the Covenant is broken, 
for the Rent is an Incumbrance. Per Car”, Hil. 20 Fac. ( B. Greenway v. Tufald 

K. was ſeiſed and leaſed for Years to F. H. Husband of A. and J. H. being ſo poſ- 


ſaid Lands for all the Years of the ſaid Term as ſhe ſhould remain Sole; and if he 
died or married, that then his Son ſhould have the Reſidue of the ſaid Term not ex- 
pired. J. H. died, A. entered, to whom the ſaid K. conveyed by Feoffment the (aid 
Lands in Fee, and covenanted that the ſaid Lands from thenceforth ſhould be cer 
exonerated de omnibus prioribus barganiis, titul, juribus, & omnibus aliis oneribi 
_quibuſcunque. A. married, and the Son entered: Per Cur', This Poſſibility which wi 
in the Son at the Time of the Feoffment, tho? it was not actual, yet the Land ws 
not diſcharged of all former Rights, Titles and Charges by the Marriage of the fi 
A. It is become an actual Charge, and the Term is not extin&t by the Acceptance 
the Feoffment. 1 Leon. 92. 
1 am bound in a Statute, and afterwards ſell my Land with Covenant prof ij"; 
here the Land is not charged; but if the Condition in the Defeaſance be broken, 0 
as the Conuſee intends, now the Covenant is broken. id. : 
If a Man bargains and ſells a Manor, and covenants that it is free from all fon 
Bargains, &c. and Incumbrances made by any Perſon, except the Eſtate of J. S. and ſi 
Eſtates as he has made, as will determine by his Death; and J. F. after grants Patte 
the Manor for three Lives by Copy of Court-Roll: This Grant by Copy made after 
the Bargain and Sale, is no former Incumbrance; and tho' it does not determine if 
the Death of J. S. according to the Intent of the Exception, yet an Exception in! 
Nature, being added to qualify the Covenant, it ſhall not be expounded ſo as to 
tend it further than the Words. Sav. 74. | 
One deviſed his Land to his Heir, paying a Rent-ſeck of ſo much per 4. to i 
Siſter after his Death without Iſſue. Deviſor dies; Deviſee ſold the Lands, and ce 
nanted that it was free from all Rents and Incumbrances, Sc. She had no Remeſ 
for this Rent-ſeck, becauſe ſhe had no Seiſin, and then the Covenant is ſo teme 
and uncertain. Per Cur', It is expreſly within the Word Rexts, but had it been! 
Incumbrances, it might have been a Queſtion. ' 2 Sid. 167. | | 
M. leaſed certain Lands to R. for Years, and afterwards leaſed them to one 1. - 
Years; T. covenanted with the Defendant, that if the ſaid R. ſhould ſue the ſaic 
by Reaſon of the latter Leaſe, that then he would diſcharge and keep harmleſs 1 
Damage the ſaid M. and alſo would pay to him all the Charges he ſhould {uſtzo 
Reaſon of any Suit to be brought againſt R. in Reſpect of the ſaid former Lei 


And M. by the ſaid Indenture covenanted with 7. that the ſaid Land demiſed u 
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ntinue to the ſaid T. diſcharged of former Charges, Bargains and Incumbrances; and 
o upon the ſecond Covenant T. brought an Action of Covenant, and ſhewed that 
aid R. had ſued him in an Ejectioue firme, upon the ſaid firſt Leaſe, and had re- 
ered againſt him; and Af. pleaded in Bar the ſaid ſecond Covenant, intending that 
gt latter Covenant the Plaintiff had Notice of the ſaid former Leaſe made to R. 
\ that 
is the firſt Leaſe ſhall be excepted out of the Covenants of former Grants, for 
-herwiſe there ſhould be Circuity of Action. Per totam Cur' contra; for the Cove- 
int of M. ſhall go to the Diſcharge of the Land, but the Covenant of J. only to the 
ofſeſion. 3 Leon. 123. | 

Upon a ſpecial Verdict the Caſe was, That the Defendant made a Leaſe of the 
arſonage of B. and that he coven inted to /ave the Plaintiff harmleſs and indemnified, 
1d alſo the Premiſſes and the Profits of it, againſt one P. B. the Parſon of B. and upon 
us the Plaintiff brought Covenant againſt the Defendant, and aſſigned a Breach, 
bat the ſaid B. had entered and ejected the Plaintiff; and it was objected for the 
delendant, that the Plaintiff does not ſhew that B. entered by Title, and then it ſhall 
taken that he entered by Wrong, and ſo the Covenant is not broken ; for to ſave 
zrialeſs, is only of lawful Harms, as in Puttenham's Caſe, Dyer 306. Puttenbam was 
dademned for Default in a Scire Facias in Chancery upon Recognizance there; they 
ommanded the Warden of the Fleet where P. was in Ward for other Cauſes, and 
im to detain in Execution upon the Condemnation aforeſaid ; the Warden takes a 
Lecognizance of P. to ſave him harmleſs againſt every one, and ſuffers him to 
cape, who imparls, and ſues P. upon the Recognizance ; Iſſue Non damnificatus. 
er Cir, He is not damnified, becauſe he was not by Law chargeable for the ſaid 
ſcape, for P. was never lawfully in Execution to the Plaintiff for the ſaid Debt, be- 
auſe a Capias doth not lie for Execution on a Recognizance in Chancery; but the 
ounſ-l for the Plaintiff in the ſaid Cale of Foſter al” contra, for there is a Difference 
here the Covenant is general and where ſpecial; and here inaſmuch as it is ſpecial 
o ſave harmleſs againſt P. B. he ought to defend againſt him, be his Entry by Title 
r by Tort; and he cited Catesby's Caſe, Dyer 328. Leſſor covenants that the Leſſee 
all enjoy his Term, ſine ejecbioue vel interruptione alicujus; Leſſee brought Cove- 
int, becauſe a Stranger entered, and ſaith not that he had Title; and Judgment pro 
her. Gaudy : The Covenant is broken, for if B. diſturbed him ſo that he could not 
Ake the Profits, it is a Breach, be it per Tort or Title. 2 Ed. 4 15. 
W If the Covenant be to warrant the Land, that is only upon Title; but here if the 
eſſee be per Tort or Title ouſted, for to ſave harmleſs is ſtronger than to warrant : 
ud per Cur, The Covenant is broken; they agree that Caterby's Caſe is not like this. 
aer vouched 18 Ed. 4. 27. where H. is bound to ſave J. S. harmleſs againſt me; if 
W arreſt J. & altho' it is tortious, the Bond is forfeited, which the other Juſtices denied 

d be Law, Cro. Car. 212, 213. Owen 100, 101. | 

A. covenants with B. before ſuch a Feaſt to make a. good, ſure, ſufficient and lawful 

State in Fee-ſimple, of and in the Manor of, Ec. diſcharged of all former Sales, Bar- 
ans, Charges and Incumbrances whatſoever, (Leaſes or Grants of Life, Lives or Tears, 
pin which the ancient and accuſtomable Rent, or more, are reſerved and payable during ſuch 
ares only excepted). If a Leaſe for Years, with the accuſtomable Rent reſerved of 
he whole Manor, or any Part made mean, between the Date of the Indenture of 


ovenant and the Delivery of the Deed, be a Breach ? 9. For three were againſt 
Wo. Dyer 139. 


Conuſee of a Statute extends and aſſigns it to one, and after grants the Land to 
ther, and covenants, that notwithſtanding any Act by him, or any other by his Con- 
1 u, that the Statute, Extent and Execution ſhall be in Force; and in Covenant this 
ment was aſſigned for Breach; and upon Demurrer adjudged for the Plaintiff ; 
nd in a Writ of Error this Judgment was reverſed, for notwithſtanding the Aſſign- 
_ the Statute is in Force; but if the Plaintiff eo quod conceſſit to him, which im- 
a Covenant, the Action had been maintainable ; but the Breach is aſſigned in 
4 ry only, which is not broken by the Aſſignment, for the Statute is in Force 

me Aſſignment, ſo that the Conuſee may releaſe ; but if he had covenanted 


bat the Grantee ſhall hold without Diſturbance, the Aſſignment had been a Breach 
ovenant in the Law 


Pon it. Palm. 388. implied in the Word Grant, if the Action had been brought 
h e Defendant 
en ad of a 


granted to the Plaintiff all his Right, Title and Intereſt which he 
Leats by Inde 


nd in the Lands in B. lately granted by L. D. or R. F. for twenty 
nture, and covenanted with the Plaintiff that he is lawful Owner of the 
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generally, that he diſcharged it of all Incumbrances; but if it be to diſchaye i 


Times hereafter, are without Limitation, and the other Words, within one Mii 


W tth 


| „ 
Indenture, Demiſe, Term of Years and Premiſſes; and that dicta præmiſſa then 
and ſo ſpall continue diſcharged from all former Grants and Incumbrances made by th 
Defendant, or the ſaid R. F. and Phintiff alledged that R. E before the Aſſign 
to the Defendant had granted ſeveral Parts to ſeveral Perſons for twenty Year, 
ſo a Breach. The Defendant in his Plea ſaid, that R. F. granted his Intereſt in 
Lands, (excepting the Lands ſo ſeverally demiſed); and the Doubt was, Whether; 
ſhall be intended he was Owner of the Term only, or the Term to him aſſigned, 4 
of the intire Land, during the Term, or not ? 

Per Cur, The Word Premiſſes, which were to be diſcharged of all Incumbray 
made by the Defendant, or R. F. tend as well to the Land as to the Term; and tt 
Word Premiſſes need not to have been put in, if it intended only to have the Ty, 
granted to the Defendant to be diſcharged. 1 And. 236. 

A Covenant was, that the Plaintiff ſhould have, hold and enjoy the Lang, 3. 
quitted from all Charges and Incumbrances. The Plaintiff for Breach ſhews, there y, 
a Rent-charge granted by the Predeceſſor, under whom the Defendant cl 
which is yet undiſcharged. The Defendant demurred, becauſe the Action goes to th 
having and holding the Land, and it is not ſhewed that the Plaintiff was ever in Bd. 
ſeſſion, nor that he was charged or endamaged; to which Twiſden and Keling apr: 
But per Hindbam, The Defendant ought to ſhew how he had diſcharged and u. 
quitted him from the very Rent, and not to let it perpetually hang over him, Bu 
by all the Court, If the Acquittal refers to the Land itſelf, or to the Perſon, the I, 
fendant muſt ſhew how. 1 Keb. 927. 

If a Condition be to diſcharge a Meſſuage of all Incumbrances, there one may pl 


ſuch a Leaſe, he muſt ſhew how. 1 Brownl. 63. 
Sixthly, To make further Aſſurance. 


There are many Caſes relating to Covenants for making Aſſurances of Land, Er 
but I ſhall here confine myſelf to ſuch as relate to the making of further Aſirances, 
and refer the Reſt to the Diviſion (BB) poſt. which ſee. 

A Covenant for further Aſſurance, is not to give any Thing, but to aſſiſt, furtber 

and ſupport, it being as a Wall or Muniment about the Eſtate. Hob. 215. 
If a Covenant be to make further Aſſurance within one Month, upon Requeſt f tle 
Covenantee ; if the Covenantee requeſts him within the Month, yet the Covenant i 
broken, in as much as the Time of the Month is limited to the Requeſt ; aliter had 
it been within a Month after the Date of the Deed of Covenant. H. 37 Eliz CI 
Perpoint and Thimblethorp. 

If the Condition of an Obligation be, that if the Obligor do at all Times bereft, 
within the Space of one Month, when he ſball be required, make ſuch further Ad a 
Acts, Aſſurance and Aſſurances, as the Obligee ſhall by bis Counſel demand, Kc. the 
the Bond to be void: In this Caſe if the Obligee does not demand any further 4 
ſurance within the Month after the making of the Obligation, yet the Obligot i 
bound to make further Aſſurance within a Month after Requeſt made, after be 
Month paſſed after the making the Bond, for that the firſt Words, to wit, 44 


when he ſhall be required, refer to the Requeſt, viz. he ſhall have a Month for doing 
it-after Requeſt, for the more favourable Conſtruction ſhall be made to make tx 
Agreement effectual; and it is not like a common Covenant, to make further Aſi 
within ſeven Tears, for the Uſe in ſuch Caſe has been to interpret it, that he ſnall vd 
be troubled after ſeven Years. Hil. 1650. Wentworth and Hentworth. — 
If a Covenant be to make further Aſſurance; if he make Aſſurance on Conditici RV 
not a Performance. 1 Roll. Abr. 425. F 
In Debt on Bond, the Plaintiff ſets forth an Indenture, which purports 4 Grant 
Land by two Men and their Wives, ſeiſed in Fee in Right of their Wives, hoe 
to the Plaintiff in Fee; and it was covenanted that the Plaintiffs and their Vive 
good Right to aſſure the Land, and to make further Aſſurance, upon Renu 1 
was with 
Age at the Time of the Aſſurance, and dies, and the Right of the Land aye” 
to her Son an Infant. The Defendant pleads, the Wife was of full Age, and i uf 
found that ſhe was within Age: It was moved in Arreſt of Judgment, here | " 
Requeſt ſhewed to make the Aſſurance according to the Covenant, and f. 175 
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aſſigned ; and tho' he had Time for ſeven Years, and the Right deſcended to the 
Infant, and ſo impoſſible to make a good Aſſurance. Per Cur, The Death of the 
Wife in the Infancy of the Son was an Act of God, and it was the Fault of the 
Plaintiff that he did not demand the Aſſurance in the Life of the Wife, and after 
er full Age; for it appears by the Verdict, that in 29 Car. a. ſhe was twenty, and 
that 32 Car. 2. ſhe had Iſſue, and ſo the Breach is not well aſſigned. But another 
reach was ſhewed, (viz.) that the Wife being within Age at the Time of the Cove- 
ant, as appears by the Verdict, ſhe had not Power then to convey the Eſtate ac- 
ording to the Covenant, and this Was a manifeſt Breach. 7. Jones 195. 

One covenants to make further Aſſurance to the Bargainse as his Connſel ſhall adviſe; 
ia this Caſe the Bargainee himſelf, altho' he be learned in the Law, may not deviſe 
bis Aſſurance, but ſome Perſon of his Counſel ought to deviſe it; for if the Party 
mſelf may deviſe it, then it would be no Plea to ſay, Quod conſilium non dedit advi- 
+ mentum. $5 Co. 19. b. But in Eaſter Term 13 U. 3. in CB. I alter v. Gower, 
vis is denied for Law by all the Judges. 

A. covenanted with B. to make and do all ſuch Ads and Deviſes for the better A, 
"ance which ſhall be deviſed by B. or his Counſel : B. deviſed a Releaſe to be ſealed 
A and C. his Son, and A. preſently ſealed it, but becauſe C. could not read, he 
rayed B. to deliver it to him, that he might ſhew it to a Man learned in the Law, 
o inform him if it were according to the Covenant, and if it were according to the 
avenant or Condition, he would ſeal it; which to do B. refuſed, and C refuſed to 
alit: This is a Breach of the Covenant, for that he did not require the Writing to 
e read to him, and he was bound to take Conuſance of the Law, whether it was 
cording to the Covenant, and he ſhall not have a reaſonable Time to ſhew it to 
is Counſel, and the Covenant was peremptory, to be performed at his Peril. Dyer 
38. 3. 2 Co. 3. So in 1 Roll. Abr. 441, 442. If A. being Copyholder for Life, co- 
enants with B. to ſurrender to B. in Reverſion the ſaid Copy hold Tenement, ſuper 
tioalem requiſitionem ei fiend* per B. and after B. tenders to A. a Writing, purport- 
g a Letter of Attorney of Surrender of the ſaid Tenement to B. and A. requeſts 
at before they ſeal it, that ſhe by her Counſel circa ſcriptum illud infra rationabile 
nu tune proximum ſequens adviſaretur, which B. refuſeth, and upon this A. re- 
ſeth to ſeal it: Admitting that A. was bound to ſeal the Letter of Attorney, and to 
render by ſuch Letter of Attorney, then ſhe had broken her Covenant, for ſhe 
ght to take Conuſance of the Law at her Peril, whether the Letter of Attorney be 
Wccording to her Covenant, and ſhall not have, any Time to be adviſed upon it, but 
e reaſonable Time mentioned in the Covenant, intends reaſonable Time in the 
og it, viz. ſhe ſhall have Time to read it before ſhe ſeals it. 

W Where a bad Title was fold with a Covenant for further Aſſurance, and afterwards 


Wc Vendor purchaſes a good Title, he ſhall make the ſame over to the Vendee. 
„„. Rep, 274. 


| 


nt he was only ſeiſed of two Houſes, and that the other two deſcended to him 

terwards, and good, for he is not bound to levy a Fine of more than he had at the 

ime of the Covenant, for then more would paſs, and is not like to the Caſe where 

re Acres are comprehended in the Fine, which will be to the Conuſor: So a Co- 

ant to levy a Fine of two Acres, and the Fine is four Acres by the Name of 

1＋ comprehended in the Indenture, is not good. 1 Roll. Rep. 103, 117. 
31). 


W Covenant to make further Aſſurance, and to do any AF or Acts, &c. Plaintiff ſhews 
& demanded of him and tendered a Note of a Fine, comprehending that he 
* levy a Fine of three Meſſuages, Sc. and that he required him to acknowledge 


core a Judge of Aſſiſe. The Defendant pleads, that in the Note there were 


at r Uo oprehended than he intended to aſſure: It is no Plea, for the Reſidue is to 
inen ; le, Conuſor, and the Plaintiff needs not ſhew that a Writ of Covenant 
in 


1 75 at the Time of the Requeſt, tho he muſt do that to make a good 
Co. Fac. 251, | 
It = be bound to levy a Fine to another, he is not bound to ſue forth the Writ 
1 e but he who is to have Advantage of the Fine is to do it; and in the 
f of © aid, he ought to levy a Fine upon this Note notwithſtanding there was no 
re Acr ovenant then hanging; and in the ſaid Caſe, tho' the Note contained 
es than the two Yard-Lands, it is good. 1 BI. 90. 


A 


One covenants for further Aſſurance to levy a Fine of all his Lands in D. which were To levy a 
r Houſes, and tenders a Fine. Defendant pleads, that at the Time of the Cove. Fine. 
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A Condition that ſuch a Woman ſhould make ſuch further reaſonable Aſſurance th 

. D. as F. D. ſhould deviſe : F. D. levied a Fine, and required her to come before 
the Judge of Aſſiſe to acknowledge; ſhe came, and the Judge refuſed her as Ny Comps 
mentis. Per Cur”, The Condition was not broken, becauſe it is to make a reaſonatl 
Aſſurance ; aliter if the Words had been ſpecial to acknowledge a Fine. 1 Leon. 364, 
Covenant that the Vendor ſhall make furtber Aſſurance at the Coſts and Charges of , 
Purchaſor ; it was aſſigned for Breach, that a Note of a Fine was deviſed and ingroſſed 
in Parchment, and delivered to the Vendor to acknowledge the Fine at the Aﬀſiſes, 
which he refuſed to do. The Plaintiff's Aſſignment of the Breach was demurred to 
becauſe he did not offer Coſts to the Vendor; and per Cur, it is ill. 1 Rrown! % 
Where there is a Covenant for further Aſſurance, as the Counſel of B. ſhall desi. 
and it is not ſaid at whoſe Charge, it muſt be at the Charge of him to whoſe Uſe the 
Fine is levied. 1 Bulſt. 90. Y 
See concerning Covenants to make Eſtates and Aſſurances by Deed, Fine or Re. 


covery, poſt. (BB). 


Seventhly, To ſtand ſeiſed to Uſes. 


Altho' at the Common Law a Man cannot be Donor and Donee without parting 
with the whole Eſtate, yet it is otherwiſe upon a Covenant to ſtand ſeiſed to Uſes; 
and if any other Conſtruction ſhould be made, many Settlements would be ſhaken; in 
the making whereof nothing is more uſual now than for a Man to covenant to ſtand 
ſeiſed to the Uſe of himſelf and the Heirs of his Body. 2 Mod. 211. 

A. covenanted to ſtand ſeiſed to the Uſe of the Heirs of his Body. Per Hal C.] 
The Heir and Anceſtor are Correlatives, and as one Thing in the Eye of the Lan; 
and that is the Reaſon why a Man cannot make his right Heir a Purchaſor without 
putting of the whole Fee-fimple out of himſelf, and if the Father's Eſtate turns to an 
Eſtate for Life, there will be no Queſtion; and in Fenwick and Milford's Cale there 
reſulted an Eſtate for Life to knit the Limitation to the original Eſtate. 

1. Here we are in the Caſe of an Eſtate-tail, and the Judges uſed to go far in 
making of ſuch a Limitation good, 

2, We are in the Caſe of an Uſe, which is conſtrued as favourably as may be to 
comply with the Intention of the Parties. 

This Caſe is not as if he ſhould have covenanted to ſtand ſeiſed to the Uſe of the 
Heirs of the Body of A. B. for there the Covenantor would have had a Fee- ſimple in 
the mean Time; but here it is all one as if the Limitation had been to himſelf and 
the Heirs of his own Body. 1 Mod. 98. 

A. covenanted that after his Death his Heir ſhall ſtand ſeiſed to the Uſe of bi 
younger Son ; this Covenant is void. Hob. 313. 4 

If a Man in Conſideration of Money received, and Marriage to be had with hi 
Son, covenants to ſtand ſeiſed ; there no Uſe will ariſe to the Son and Woman vitt- 
out Marriage, altho* the Money be paid, becauſe the Marriage is the principal Cu. 
fideration in the Intent of the Parties, and the Money is but the Acceſſary which d. 
tends the Marriage; but it would have been good by Eſtate executed by Fine, Feb. 
ment or Recovery. Moor, Caſe 24". 

A Father cannot covenant that his Son ſhall ſtand ſeiſed of the Lands whereof th 
Father is ſeiſed; for a Man cannot ſtand ſeiſed of that which he is not ſeiſcd d 
3 Lev. 306, 30%. 1 Vent. 140. 7 

A Power to leaſe Lands raiſed by a Covenant to ſtand. ſeiſed where an Eſtate n 
ſettled on the Covenantor for Life, Remainder to his eldeſt Son, with Power d 
himſelf to leaſe Part of the Lands, Sc. not good at Law, was decreed good , 
Equity, it appearing that the Conveyance was intended to be by Livery, which tt 
Father was adviſed would be as well by Covenant, and on other Circumſtan® 
1 Chan. Ca. 161. | | 

For more concerning Uſes, ſee Of Deeds of Covenant to ſtand ſeiſed to U% 

the next Chapter, | 


— 


cb 5 6.8. Covenants. 


auts commonly annexed to Eſtates for Lives or Tears, and not to 
9 4 Eftates in Fee-ſimple. f 


Firſt, Concerning the Payment of Rent and other Payments iſſuing out of Land. 


Leſſee covenants to pay bis Rent, and before any Day of Payment the Parſonage 
;; ſequeſtred for Non-payment of the firſt Fruits, yet the Leſſee ſhall not be excuſed 
of the Payment of his Rent. Heil. 54. | 

oc made a Jointure to his Wife M. for her Life, and dies without Iſſue; J. C. 
bis Brother and Heir, grants an Annuity or Rent-charge of 2001. per Ann. to the 
Plaintiffs in Truſt for M. and this was to be in Diſcharge of the ſaid Jointure, Ha- 
lendum to them and their Heirs, Executors, Adminiſtrators and Aſſigns, in Truſt for 
M for Life, with a Clauſe of Diſtreſs and covenant to pay the 2001. per Ann. to the 
Truſtees for the Uſe of M. The Breach aſſigned was, that the Defendant had not 
paid the Rent to them to the Uſe of M. Defendant demurs ſpecially, becauſe it ap- 
pears here is a Grant of a Rent-charge for Life, which is executed by the Statute of 
Uſes, and therefore there ought to have been a Diſtreſs for Non- payment. Per Cur”, 
The Clauſe of the Diſtreſs is given by the expreſs Words of the Statute to Ceftuy 
que Uſe ; but here is a double Remedy by Diſtreſs or Action, for if the Leſſee aſhgns 
his Intereſt, and the Rent is accepted of the Aſſignee, yet Covenant lies againſt the 
Leſſce for Non-payment upon the expreſs Covenant to pay; fo if a Rent be granted 
0 & and a Covenant is to pay to N. to his Uſe, it is a good Covenant. It was objected, 
that it is not ſaid the Money is not paid to A. and if not paid to her, the Breach is 
not well aſſigned : But per Cur”, It is good; and the Aſſignment of a Breach, ac- 
cording to the Words of the Covenant, is good enough. And if the Defendant did 
pay the Money to the Plaintiff, or to M. he might plead it. 2 Aſod. Rep. 138. 

If A leaſes to B. certain Lands for Years, rendring 40 J. per Ann. and a Stranger 
covenants with A. that B. ſhall pay unto him the 40 l. for the Farm and Occupation of 
the Lands, and before any Day of Payment A. ouſts B. of his Farm, B. is excuſed of 
the Payment of the Rent, for the Covenant was, that B. ſhould pay 4ol. for the 
Farm and Occupation; ſo that it is as a conditional Covenant, and there ought to be 
quid pro quo; and here the Conſideration upon which the Covenant is conceived, vis. 
w_ Farm, and the Occupation of ic, is taken away by the Act of A. himſelf. 
z Leon. 159. 

If Leſſee covenants to pay bis Rent to the Leſſer, and he pays it before the Day, 
* n not any Performance of the Covenant; otherwiſe of a Sum in Groſs. 
1 Lev. 136. | 

When an expreſs Covenant is to pay the Rent at ſeveral Days, an Action of Cove- 
nant will lie before all the Days of Payment be paſt, and an Action of Debt will not 


1. all the Days of Payment be paſt; and in ſuch Caſe Debt lies properly on 


rant of Annuity for Life or Years. 1 Brownl. 19, 20. 


A Rent of 200 J. per Arn. was granted to B. and H. for the Life of A. Habendum 
opus & ſum M. and there was a Covenant in the Indenture to pay the Rent, ad 
pus & uſum M. B. and H. brought Covenant, and good. This Remedy by the Sta- 
te of Uſes was not transferred ro M. 1 Mod. 223. By the Stat. 2y H. 8. c. 10. 
fuy que Uſe of a Rent hath all ſuch Remedies as if the Rent had been actually 
panted to him; but that has Place only where one is ſeiſed of Lands in Truſt that 
mother ſhall have Rent out of them, and not where a Rent is granted to one to the 
| of another, Vide ibid. & 2 Mod. 138. | 

Man granted a Rent to one for Life, and half a Year after, to be paid at the 
5 of the Annunciation and Michaelmas by equal Portions, and covenants with the 
rantee for #he Payment of it accordingly. The Grantee died 2 Febr. and the Execu- 
ns of the Grantee brought an Action of Covenant for 20/. which was a Moiety of 
ic Rent, and to be paid at the Annunciation after ; it is well maintainable. And by 
the © a Man grants Rent for another's Life, the Remainder to the Executors of 
leg: ee, and covenants 10 pay the Rent during the Term aforeſaid ; this is good 
3 and ſhall ſerve for both Eſtates. And it was agreed, when a Rent is 
"gs » and by the Deed the Grantor covenants fo pay it, the Grantee may have 

uty or Writ of Covenant at his Election. 2 Brecon. 283. 


5 7. Two 


F a Parſon by Indenture leaſes his Parſonage for Vears, rendring Rent, and the Rent. 


— 


Covenants. | Part l. 


— — 


Where Rent 
is to be de- 
manded. 


„„ 

Two Tenants in common make a Leaſe, and reſerve a Rent and Covenant thy 
neither ſhould releaſe, and one of them releaſeth his Part; this is a Breach, for thy 
in Debt they ſhould both join, and now by their Releaſe the Action is gone. 
1 Brownl. 18. | 

Sir Jobn Spencer made a Leaſe for Years to Sir Fohn Points, rendring Rent, by ty, 
denture ; Leſſee covenants that f the Rent be bebind at any Time of Payment, accord 
to the Form of the Indenture, that the Leſſor ſhall have 2001, Nomine pane fer ſuch 
Default; the Rent is behind. Debt is brought for the Nomine pane. Per Cur, bc. 
tion of Debt did not lie without Demand of the Rent. Vide FN. B. 120. ſeems cos. 
trary. Godb. 154. 1 Roll. Abr. 459, 460. 
An Aſſignee of the Reverſion ſhall have Covenant againſt the Leſſee where the 


Leaſe was made, for Covenant goes only in Privity of Contract, and altho' nor by 


the Statute the Covenant paſſes to the Aſſignee, yet the Nature of it is not altered 
by the Statute, but it is aſſignable only as a Contract, and therefore ought to be 
brought where the Contract was made; otherwiſe in Debt for Rent. 1 Ley. 259, 
1 Saund. 237. 1 Sid. 401. | 

If a Man lets Land by Indenture for Years, reſerving a Rent payable at certain 
Days at L. and the Leſſee in the ſame Indenture covenants to pay the ſame Rent a 
the Days and Place aforeſaid, he ought to pay it without any Demand of the Leſſor 
1 Roll. Abr. 459, 460. 

But if a Man lets by Indenture certain Coal-Mines, reſerving Rent, and the Leſſe 
is bound to obſerve, perform, pay and keep all Payments, Rents, Covenants, Grants 
and Agreements in the ſaid Indenture mentioned. In Debt on the Bond it is a good 
Aſſignment of the Breach of the Condition, that the Leſſee did not pay him the 
Rent at the Time of Payment by the Reſervation, without alledging he demanded 
the Rent at the Day of Payment, for he is not bound to demand it, but the other 
ought to pay it without Demand; aliter if he covenant to pay the Rent, being law- 
fully demanded. 1 Roll. Abr. 460. 

If A. lets Land to B. per Indenture for Years, reſerving 20 J. per Am. Rent, 
payable at four Feaſts by equal Portions ; and after B. is bound in an Obligation to 
A. upon Condition that if he pays to A. for the Rent of the ſaid Premiſſes the 
yore Sum of 201. for the Term demiſed, at four Quarterly Days, according to the 

enure and Effect of one Leaſe made, bearing Date with this Obligation, and made 
between the ſaid Parties, according to the Tenure and Effect of the ſaid Leaſe, by 
even and equal Portions, then the Bond to be void: The Leſſee is not bound to pay 
the Rent by this Condition without any Demand of the Leſſor, for that this refer 
to the Indenture of Leaſe, and that this ſhall be paid as a Rent, according to tit 
Indenture. 1 Roll. Abr. 460. T. Janes 33, C 

A Leaſe for Years of Land by Deed, rendring Rent, being made, the Leſſee bind 
himſelf in a Bond of 10. to perform all Covenants and Agreements contained in the 
Deed. The Rent afterwards being behind, the Leſſor brings an Action of Deit on 
the Bond for Non-payment. The Obligor pleads Performance of all Covenants and 
Agreements. The Leflor faith, the Rent is behind. It is no Plea for the Obligor to 
ſay, the Rent was never demanded : But in this Bar he ought to have pleaded, that 
he had performed all Covenants and Agreements, except the Payment of the Rent, 
and as to that, that he was always ready to have paid it, if any Perſon had come ie 
demand it. But as to the firſt Plea it was held not to be good. Bur if the Leſſee be 
particularly expreſſed by Covenant to pay the Rent, there he is bound to do it with 
out any Demand. Godb. 95. | 

Condition to perform Covenants in an Indenture, whereby Land was leaſed, c. 
dering 101. per Ann. Rent at ſuch a Feaſt, or within ſix Days after the Fall. De 
fendant pleads Performance. Plaintiff aſſigns a Breach, that he ſuch a Day, bein? 
the 6th. Day after the Feaſt, before Sun-ſer, he demanded 57. Rent then due, ans 
that neither the Defendant nor any for him was ready to pay it. Per Cur', He nec 
not ſhew the certain Time when he came, nor how long he remained there. It dn 
odjected, that this Demand was not good, - becauſe he demanded as a Rent the" doe 
for he ought to have demanded as a Rent due the laſt Feaſt: But per Cir”, It 2 
due 7 be demanded till the fixth Day, tho' the Tenant, if he will, may pay * * 
Cro. Fac. 499. | : F 

In Error in the Exchequer-Chamber of a Judgment in Debt in B. R. on Bond 
2004, conditioned, that if the Obligor ſhould. at all Times well and truly pay, — 
form and keep all and ſingular the Rents, Covenants, Grants, Articles, re 
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and Agreements, which on his Part, Sc. Defendant pleads gen 
all — Plaintiff replies, and ſhews a Breach For n 
it ſuch a Time, but doth not ſhe w any Demand of that Rent; whereupon the De- 
ſendant demurred ; and it was adjudged pro @rer?. Now the Defendant aff ed for 
Error, that foraſmuch as the Condition of the Bond is general, and- acne 
f obe Rent, th 4 eral, not particulariſed 
for the Payment © ent, the Rent is not payable without Demand, and th 
fore the Breach was not well aſſigned. Cur* contra, and that the Judgment i well 
gen; for he pleading Performance of the Payments, Covenants and Agreements, it 
ſall be intended he had really performed them, and ſo had paid all [oy penny f 4 
when the Plaintiff replies, that he had not paid ſuch a Rent, he LE 
b 5 need not to alledge 
Demand, for the Defendant may not ſay it was demanded, for then it ſhould b 
Departure from the Plea; and yet the Obligation being ge 1 f of. 
Covenants, doth not alter the Nature of the R ET NE once of 
Co _ — 1 e Rent, but that it ought to be demand- 
In Debt for Rent, Quod cum per Indenturam teſtatu it: . | : 
ys Caſe, 1 was for the Defendant; — ir — — — 
Covenants, _ 7 00077 un is good. Per Cur', 2 Keb. 383. 1 Keb. 570 ebe is 
tounded on the Demiſe, which muſt be more poſitivel | ** = 
— which is collateral. * 
In Debt or Covenant by Heir or Executor for Rent, h 
poſſeſſed ; and ſo of Succeſſors of Biſhops, he ned by Sqn 0 9 — 
the Reverſion by Deed ; for Biſhop, Dean or Corporation be i conveyed 
in other Capacity. 3 Keb. 69. 2 Lov. 68. 5 5 Cannot de iatended ſciſed 
The Plaintiff declared that he demiſed to the Defend j ; 
Years, to pay to bim 40 l. Quarterly, and ſaith not NN _ — 
the Word annuatim inſerted. By Keling and Windham, Th Additi wg Neg y 
more than what the Law implied before. T. Raym 160 * n e 
If the Leſſee covenants to perform Articles iu the Indenture, it | ; 
f e e, it is ſufficient to fa 
= _ _ w 5 3 . there be an expreſs Covenant to pay the Rent, * 
In Covenant for Payment of Rent at divers D ; 
1 = Declaration the total Sum was -miſcaſt, — A er 
Ba js be recovered in Damages; aliter in Debt for Rent. 1 Roll. Rep. 335. 
la Covenant to pay Rent, in the Declaration t 
edged, becauſe the Covenant was to pay "aw py — Ar R * 
ondition of a Bond for Performance of Covenants expreſſed in ſuch 1 fo 3 
which for Payment of Rent; in that Caſe the Bond will be f fe r 
Demand. 1 Vent. 259. z | ill not be forfeited without a 
Bond with Condition to perform Covenants i : N 
he Leſſee ſhould pay 40 3. — at the Feaſt of 2500 220 7 gh Been 
Days after; and the Breach aſſigned was for Non-pa N 0 544 p4 F. Nr 
Lear. Defendant ſaid, he paid it at the Feaſt; . which 1 3 10 44 * g 
1 it appeared that the ſame was not paid at the Feaſt, but i ; br ar 
mer it was paid. Per Cur', By his Pleading that he paid it "4 h OW? Day e 
ind tendering that for a ſpecial Iſſue, he hath made it Part f h 4 I * it if be 
ad pleaded that he had paid it within fourteen Days, 74 wh bY 4 22 
ad not made the Day Parcel of the Iſſue; but then A ;oh b. er 
ur paid K at another Day within the fourteen Days. "Se If = ae e ene” 
— Dare? 5 * n not paid it at the Feaſt, without ſaying, nor within the 
n Covenant upon a Deed not i or 
rn 
each in Non- payment. Defendant proteſtando and that Ig fd _— OY 
| Wy the Land, as the Plaintiff had f ſed, hy rag tt ou ther 
il bobuit in 7 had tuppoled, Pro placito dicit, That the Plaintiff 
potuit 1 dimi ſſionis. Plaintiff replies, Quod habuit bonum titulum 
won ll, not . — 2 Til 1 — bad . . 
ditbſtanding * ad, according to Cro. Tac. 312. And this not- 
6 tre is 5 as not by Indenture; and it is all one in Debt for Rent, for if 
; 2 Rent, there is not any Covenant to pay the Rent. 3 Lev. 193. 
, yment, the 2 the Defendant's Wife (on Separation) 50 J per Ann. and for Non- 
f paration continuing, the Action is brought; but upon Oyer it was, 
Proviſo 
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Proviſo that the Wife would live at ſuch a Place as N. and /. appointed. Defentay 
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pleads, ſhe did not live at ſuch a Place as N and , appointed. The Plaintf u, 
plies, that ſhe was always ready to live at any ſuch Place, but that N. ang / 
pointed no Place. Defendant demurs, as being a Condition precedent. But yy 
This is not a Condition precedent, but a Condition ſubſequent, and in Defeaſane. 
the Covenant being in Purſuance of a former abſolute Agreement to pay ſo much. 
and it is like the Aſſent of the Husband, which is intended till the contrary appears 
and here muſt be an Appointment : Judgment pro Qzer'. 3 Keb. 229, 363. 

In Action of Covenant the Defendant cannot plead the Plaintiff Ni! jy j 
tenementis, tho* ſuch a Plea is good in Action of Debt for Rent. 2 Ventr. gg, 

If Rent be reſerved out of a Thing incorporeal, and there is an expreſs Covenan 
to pay it: Qn. If he may plead Eviction. Allen 19. 

One reciting that he was ſeiſed of Land, granted a Rent out of it, and covenany 
to pay the Rent, he could not plead to his Covenant that he had nothing in the Lad 
2 Ventr. 69. | 

— for not paying of Rent. Defendant pleads Entry and Suſpenſion, Pfg. 
tiff replies. The Defendant did re- enter, and ſo was poſſeſſed of his former Er 
This is an ill Replication, for they ouzht to ſhew that he entered, and was poſſeſs 
till the Rent grew due. To make Suſpenſion of a Rent reſerved on a Leaſe fy 
Years, the Leſſor muſt ouſt the Leſſee of Part of the Thing let at leaſt, and hal 
him out till after the Day on which the Rent is payable ; and if the Leſſee re. enten 
the Rent is revived. Stile 432. 

Covenant on a ſpecial Covenant to pay Rent at certain Days. The Defendant 
pleads, that no Rent was behind: It is an ill Plea in Covenant, for by that Plex the 
Defendant confeſſeth the Covenant broken, and that Plea tends but in Mitigation of 
Damages. 1 Brownl. 19. 

But by 2 Brownl. 213. the Defendant levied by Diſtreſs. By this Plea the De- 
fendant confeſſeth that it was not paid according to the Reſervation, for the 
Plaintiff cannot diſtrain if it were not behind after the Day; but Payment at the Day 
had been a good Plea. 

A. leaſed to B. Land for 40 J. per Ann. and a Stranger covenanted with A. that 
B. ſhould pay him 40 J. for the Farm and Occupation of the ſaid Lands. 4 brought 
Covenant; Defendant pleaded, that before the Day of Payment the Plaintiff put 
the ſaid B. out of his Farm. Per Cur, It is a good Plea, for the Defendant hath 
covenanted that the Leſſee ſhall pay for the ſaid Farm and Occupation 4o/. ſo iti 
as a conditional Covenant, and here is quid pro quo; and here the Conſideration upon 
which the Covenant is conceived, viz. the Farm and Occupation of it, is taken ani 
by the AR of the Plaintiff himſelf. 3 Leon. 159. 2 Leon. 115. 

In Debt on Bond for Performance of Covenants, Articles, Oc. contained in a Lat 
for a Year. Defendant pleads Performance of Covenants. The Plaintiff replied, thi 
the Defendant did not pay the Rent reſerved upon the Leaſe at ſuch a Day, & 
cording to the Form and Effect of the Condition of the Obligation. Defendant it 
joins, and alledgeth an Entry by the Plaintiff into the Land leaſed before the Renh 
and that he kept Poſſeſſion till the Rent-Day was paſſed. On Iſſue found pro W 
the Defendant moved in Arreſt of Judgment, for that the Plaintiff ſaith, that tt 
Defendant paid not his Rent according to the Form, Oc. of the Condition of ti 
Obligation, whereas there is no Mention of any Payment of the Rent in the C 
tioh of the Bond, but in the Leaſe only; ſed non allocatur; becauſe the Defendant 1 
this Rejoinder has confeſſed that ſuch Rent was in Arrear, and has waived taking lt 
upon it, and taken Ifſue upon another Matter, and therefore this ſhall be wel enoup 
after a Verdict. And per Hale, It is all one in Subſtance to plead as the Plant 
has done, and to have pleaded ſecundum formam & effechum Indenturæ, for the Cor 
dition of the Bond comprehends all that is comprehended in the Leaſe, Hard 3 
It might have been a Queſtion had it been upon Demurrer. , 

In Debt on Bond to perform Covenants ; one Covenant was, that the Dec, 

ſhould pay 12 l. per Ann. for a Meſſuage to him demi ſed, quarterly. The Deſeben 
pleads Performance of Covenants. Plaintiff aſſigns for Breach, that he did — 


entered upon him and expelled him. Plaintiff demurs, for the Rejoinder is 8 Deſt 


where the Condition is to perform all Covenants contained, and where 
nants and Payments, there the Defendant pleaded Performance of 
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--ned a Breach in Non-payment of the Rent; the Defendant cannot rejoin, that it 
i; not demanded, for it is a Departure, 7. Raym. 22. 
In Debt on Bond for Performance of Covenants ; Defendant pleaded Performance 
qerally ; ſpecial Breach is for Non-payment of Rent. Defendant rejoined, that 
e Plaintiff entered before the Rent-Day, Per Cur, It is a Departure, (but in. 
ker and Spaines's Caſe, Hob. J. it was alledged in the Rejoinder, that there was 
Demand made) but all agreed, that in an Action of Covenant this Rejoinder 
d not been good. But by Windham, It is a Departure, and not like the Caſe of 
\emand, which is neceſſary to make the Rent due, whereas this is only an Excuſe 
what be confeſſes. Cro. Eliz. 76. Chapman's Caſe. By Twi/den, It ſhould have 
en pleaded that the Defendant had performed Covenants ſpecially, paying his Rent 
| ſuch a Day, and that the Leflor entered, and ſo agreed per Cur'; buywthis 
neral Performance is intended of an actual Performance, And by Tuiſden, Upon 
neral Performance pleaded, the Plaintiff replies, Rent Arrear. The Defendant 
not rejoin by want of a Demand, tho* he might have excuſed himſelf by Pleading 
Tender in Bar. 1 Keb. 115, 178, 185, 283. 
In Covenant Breach was aſſigned for Non- payment of Rent according to the Cove- 
at in the Indenture. Defendant pleaded Nil debet ; that is no Plea in this Caſe 
zon the Indenture ; adjudged upon general Demurrer. 3 Lev. 170. 
If the Leſſee aſſigns his Term, and after the Leſſor aſſigns his Reverſion, and the 
jonee of the Reverſion accepts the Rent of the Aſſignee of the Term, yet he may 
ie Action of Covenant againſt the firſt Leſſee. But per Tiſden, If after ſuch As- 
nment of the Reverſion Leſſor brings Covenant, Leſſee may not plead he had aſ- 
med over his Reverſion. But which of them, whether the Leſſee or Aſſignee, 
ich firſt brings his Action, ſhall bar the other, viz. Leſſee ſhall plead ſuch Reco- 
y in Bar to the former Action. Sid. 402, & 1 Lev. 259. 
The Plaintiff declared upon a Leaſe for Years, wherein the Reſervation was by the 
ord Reddendum, and an expreſs Covenant for the Payment of the Rent ; and that 
Leſſor aſſigned the Reverſion to him and his Heirs, and that the Rent became 
e at ſuch a Feaſt after the Aſſignment, and was not paid; Et fic infregit conven- 
nem. The Defendant pleads, that before the Rent became in Arrear, the Leſſor 
d releaſed to him all Covenants and Demands, Plaintiff demurs. Per Cur', 1. Co- 
ant lies upon the Word Reddendum, but doubted if this Word would maintain 
drenant upon a Leaſe for Life. 2. The Releaſe of the Leſſor, after the Aſſign- 
Went of the Reverſion, is no Bar to the Plaintiff, and this is by the Common Law, 
alſo by Stat. 32 H. 8. for this Covenant runs with the Reverſion. T. Jones 102, 
ev. 206, 
An Action of Covenant was brought by the Aſſignees of a Reverſion againſt the 
fendant's Leſſees, upon a ſpecial Covenant in a Leaſe for Years, for Payment of 
e Rent according to the Reſervation, and for Non- payment of the Rent incurred; 
ter the Aſſignment, the Action is brought. One Defendant Nil dicit, the other 
fendant pleads Actio non, and pleads a Releaſe by him before the Aſſignment to 
e Plaintiff to the other Defendant by the Conſent of the Leſſor, and that the 
(lor had accepted the other ſole Tenant of the Meſſuage, Oc. and he paid one 
ent to the Leſſor, who had accepted it as of his Tenant. Plaintiff demurs. Per 
On Bret and Cumberland's Caſe, Cro. Fac. 522. it is expreſly reſolved that no 
t of the Leſſee can diſcharge him or his Executors of the ſpecial Covenant, of 
ich alſo the Aſſignee of the Reverſion ſhall have Advantage by the Stat. 32 II. 8. 
dpment pro Quer*. 2 Bulſt. 282. T. Jones 144. 
in an Action of Covenant for Payment of Rent reſerved in a Leaſe for Years; De- 
2 pleaded that the Plaintiff after the Leaſe made had ſeparated, taken down, 
; en away a Penthouſe fixed to the ſaid Premiſſes demiſed, and detained them 
ore the Rent became due, Et adbuc detinet. Plaintiff demurs, and Judgment was 
qr him; for this was not a Suſpenſion of the Rent, but a Treſpaſs, for which 
elendant may have his Action. 7. Fones 148. 


dey any Plaintiff declares, that ſhe was poſſeſſed of certain Houſes in &. 


* | ne for a Term of Years, and that ſhe demiſed the ſaid Houſes to R. G. 
ag n Years, under a certain Rent, which he covenanted to pay; that be- 
mi e Sealing of the Leaſe, it was indorſed for the Payment of twelve Bottles of 


+ ine every Year to CZ. the Leſſor. Leſſee entered and made his Will, 
4 = S. G. ſole Executrix ; ſhe entered, and aſſigned the Term to the Defendant, 
tered, Se. and aſſigned the Breach in Non- payment of the twenty-four 
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Annuity, 


Defendant pleaded the Plaintiff incloſed the Mines, fo that the Defendant could mt 


— 
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Bottles of Sack, which was due for two Years, and alſo for Arrears of Rent 
the Aſſignment made to him by the ſaid Executrix. Defendant pleads, that befor 
the faid Wine and Rent became due, he aſſigned his Intereſt to F. M. but did ne 
plead Notice given to the Plaintiff, or that ſhe had accepted the Rent. Judgment 
Demurrer in C. B. was given pro Her, and Writ of Error brought. Now in 2 
and Bulkley's Caſe, 1 Sid. 338. Debt was brought for Rent by Afﬀignee of a Rever. 
fion — the Aſſignee of a Term, who pleaded that he had aſſigned over h j, 
tereſt, but not that he had given Notice of the Aſſignment; he was adjudged fil 
Tenant, becauſe he had not given ſuch Notice; but by Tiſen he need not gie 
Notice. Error was brought in that Caſe; and Hale C. J. and Bridgman were of Gr. 
nion, that Notice was not neceſſary; but in the principal Caſe, Judgment way gun 
for tHe Defendant in the original Action, and the Judgment in the Common Pen 
reverſed, It was held, that the Aſſignee was chargeable by Reaſon of the Land, ang 
when he had parted with his Intereſt, there could be no Reaſon given why he ſoy 
be any longer liable, eſpecially ſince the Executor of the Leſſee is ſtill bound to per. 
form the Covenants in the Leaſe ſo long as ſhe hath Aſſets; and that was the tw 
Reaſon of Heliar and Casbard's Caſe, 1 Sid. 266. Vide 2 Fentr. 228, 4 Loy, 
4 Mod. 11. 1 Sid. 338. 1 Lev. 215. | 

In Action of Covenant, Plaintiff declared on a ſpecial Covenant in a Leiſe by 
Deed for twenty-one Years to pay the Rent. The Defendant pleads a former Le; 
made by Bargain and Sale to one Allen, by the Leſſor for 1000 Years, but no Entry 
is alledged of the firſt Leſſee; to which the Plaintiff demurred on 4 C. 53. Dy 
256. becauſe no expreſs Eviction is made of the Eſtate, but only of the Poſſeſſ, 
and eſpecially becauſe no Entry is alledged. Twiſden agreed this a good Leaſe by 
way of Eſtoppel, and if the Rent be in Being, the Covenant remains; e comer; if 
not, which the Court agreed: But it being ſaid that Allen was attainted by Reaſon 
whereof, and of the Kat. 13 Car. 2. it came to the Crown. This is a ſufficient Evice 
tion, without any Entry or Office alledged, and the King is in actual Poſſeſſion as 
much as if the Party had actually entred, altho' a common Perſon ſhould not be in 
actual Poſſeſſion without Entry by himſelf or the firſt Lefſee ; Judgment jr: Deſen- 
dant: For this cannot be good as a Leaſe in Reverſion, being not ſo pleaded, but as 
a Grant of a preſent Eſtate, and being a Leaſe extracted out of the Inheritance, 
there needs no Attornment be alledged, being by Bargain and Sale. But all agreed, 
that upon Aſſignment of Leaſe there muſt be Attornment, and in both ſpecial Notice 
muſt be given by the Aſſignee as to Penalties, tho' not as to the Rent, the Plinif 
hath declared of a Leaſe in Poſſeſſion, as at Common Law, is avoided by Evidtion. 
2 Keb. 444. Vide 1 Sid. 399. 

In an Action on an expreſs Covenant to pay Rent, the Leſſee pleaded Aſſignment 
and Acceptance; to which the Plaintiff demurred, becauſe he hath Election, notvitt» 
ſtanding his Acceptance of Rent of the Aſfignee, which the. Court agreed on, G 


Eliz. 503. altho' this continues as a Rent. Judgment pro Quner*. 2 Keb. 640. Judy 

In Scire Facias on Recognizance to keep Covenants ſpecified in certain Indentire = 
ſet forth, which was a Demiſe by S. to E. and a Re-demiſe by E. to & rendeing 1 1 
Rent at Lincclns-Jnn Hall. Defendant pleaded Performance. Plaintiff thewed ider n | 
is Rent due at Michaelmas laſt, and ſo a Breach. It was moved in Arreſt of Ju * 6 


ment, that it is not ſufficient ; the Condition being to perform Payments in both It 
dentures, and the Breach is only aſſigned in n/timo mentionat, and either in Seren 
ſhall not be intended. But per Cur, Either of them are ſupplied by the Nature 
the Covenants. The Iſſue in Chancery was on Payment at Lincolns-1m Hal, 
Venue muſt be from Holborn. 1 Keb. 471. | 
Covenant was brought for Non-payment of Rent, upon a Demiſe of Allum Mi 


have Ingreſs to the Work; and this was tried at London, where the Covenant 58 
alledged to be made. Moved that this was a Miſ-trial; but this is aided by the - 
16 8 17 Car, 2. c. 8. To prevent Arreſts of Judgment, T. Jones 82. Aynſcort 1 
Chamberlain. Vet in the Caſe of Crofts and Winter, Hil. 20 & 21 Car. 2. oc 
was held the contrary. See the Caſe of Gerrard and Holland, Cro. Fac. 43: But 
later Opinions this is aided by the ſaid Statute. Tem 

In Debt on Articles of Agreement to pay Annuity during the Reſidue of the 
aſſigned to J. S. not ſhewing for what Years a Term, and Breach aſſigned 1 5 
payment during the Reſidue of the Term, without ſaying yet to come, an of 'e 
the * are laid, the Term might be expired. After Judgment by N. ogy 
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Court conceived it might be ill; contra if a Verdict were, for then a Term ſhall be 
| Keb. ; 

*in on of Covenant upon an Indenture made between the Wife of the De- 
ſendant whilſt ſhe was Sole, to the Wife of the Plaintiff, whereby (reciting that ſhe 
was ſeiſed in Fee of certain Lands, in Confideration of a Marriage to be had between 
the Plaintiff and her Son) ſhe did grant to the Plaintiff a Rent-charge out of theſe 
Lands, Habendum after the Death of her Son, and covenanted to pay it, Sc. The 
Defendant pleaded, that ſhe had not been Jong in the Land at the Time of the Grant, 
dut that a Stranger was ſeiſed of it. Upon Demurrer it was adjudged pro Qner”, 


both becauſe the Defendant is eſtopped by the Deed, and that the Covenant extends 
+ it as an Annuity. Alen 19. 


Plaintiff declares that the Defendant's Predeceſſor, Biſhop of Salisbury, being ſeiſed Covenant to 


tent, and covenanted for him and his Succeſſors to diſcharge all publick Taxes upon 
de Land, and that the Defendant was fince made Biſhop, and a Tax was aſſeſſed by 
parlament, and he refuſed to pay it. : Whether this is ſuch a Covenant as ſhall 
ind the Succeſſor as incident to a Leaſe, which the Biſhop is empowered to make by 
e Statute of 32 H. 8. If it ſhould now be taken that every Covenant ſhould bind the 
acceſſor, the Stat. 1 Eliz. ſhould be of none Effect. By Hale, Admitting this was 
1 ancient Covenant (and ſo it ſhould have been averred to have been uſed in former 
Leaſes) to diſcharge ordinary Payments, as Penſions or Tenths granted by the Clergy, 
hen it might bind the Succeſſor, by 32 77. 8. but it were very hard to extend it to 
ew Charges: However this Covenant ſhall prove it would not avoid the Leaſe, but 
e Declaration being inſufficient, they did not reſolve it fully; for he ſaith the Pre- 
eceſſor was ſeiſed, but ſaith not in jure Epiſcopatus, for he might be ſeiſed in his 
tural Capacity. 1 Ventr. 223. 2 Lev. 68. 
A Leſſee covenanted with the Leſſor to pay all Charges, Dues and Duties to be 
nid, for or by Reaſon of the Land, and to Diſcharge the Leflor of them; aſter this 
1 18 Car. 1. the Act of Parliament for the 400000 J. is made; which ſaith, That the 
eſſors ſhall be charged for their Rent to the ſaid Tax. If this Act of Parliament 
iſcharged the Covenant, was propoſed to Mr. Hale and Serjeant Roll to have their 
Dpinions under their Hands, which they did in this Manner: Mr. Hale wrote, No; 
, Becauſe the Act did not intend to Diſcharge this Covenant, for if it had intended 
o, then it would have ſaid, That all Covenants ſhall be void, as in the Stat. 39 Elig. 
2. of converting Arable Land into Paſture ; and Stat. 14 Eliz. c. 11. of Leaſes, ex- 
preſſes Clauſes to make all Covenants void, which ſhews that otherwiſe they ſhall not 
taken away. - 2, This Covenant is a collateral Thing. 3. It was a Fault in the 
ſſee to make ſuch a Covenant; he might have made a Covenant to Diſcharge all 
rdinary Charges. 4. Authorities upon the ſame Reafon, Statute of Sewers, 23 H. 5. 
ith, that every one who may have Benefit or Loſs ſhall contribute; yet it hath been 
judged, that if any particular Perſon be to repair a Bank by Preſcription, he, and 
other, ſhall repair it. 5 Co. 100. But Serjeant Roll and others wrote contra; 
- Becauſe the Leſſor is Party to the Act of Parliament, and hath diſpenſed with it, 
8 in 6 Co. Morris's Cafe. 2. The Intent of the Act was to eaſe the Leſſee of Part 
i the Burden, and put this Part on the Leſſor. 3. Alias the Leſſee, by the Force 
the Covenant, ſhall be driven to pay all the Rent to the Leffor, and yet to bear 
i the Charge of the Tax, and the Leſſor ſhall have all his Rent, and ſhall pay no 
barge of the Tax, which will be againſt the Words and Intent of the Act: As to 
e Odjection on the Statute of Sewers, the Book is not ſo, for the Commiſſioners 
ay tax all, if they will, upon the Words of the Statute. Law of Covenants 251, 252. 
Fer Ch, Juſt. Roll and Juſt. Nichols, unllo contradicent*, in Rawſon's and Marten's 
ie, Lin 1650. in ſuper” Banco, it was held, that if an Ordinance of Parliament is, that 
i Leſſee ſhall deduct the Money Monthly for the Parliament Army out of his Rent, 
| the Leſſee covenants in his Leaſe to pay all the Taxes and: Charges for or by 
aſon of the Land: If this Leaſe was made before the Ordinance, there the fubſe- 
pt Order of Parliament ſhall take away this Covenant, becauſe every one is privy 
ny Act of Parliament and ſo the Leſſor, by this ſubſequent Ordinance, hath 
en away the Covenant, and then it is all one as if the Leſſor bad ſaid, I will pay 
and you ſhall not pay it; alias if the Leaſe had been made after the Ordinance. 


Secondly, 


in Fee, let to the Plaintiff certain Lands for twenty-one Years, reſerving the ancient pay Taxes. 


— 
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Secondly, Concerning Reparations. Vide Concerning Building (BB) Poſt. 1 
Words. The Words in a Leaſe for Years, that the Leſſee ſhall repair, make a Cen q 
1 Roll. Abr. 518. Cro. Jac. 399, 521. 3 Bulſt. 163. 1 Roll. Rep, 359. 2 Rol De 
Rep. 63. x 
i be Leſſee covenants to build three Houſes upon the Premiſſes, and keep then " 
good Repair, and deliver up the Premiſſes, ac domos & edificia ſuperinde erex? wh KO! 
repaired : He builds four, and lets one fall to decay; the Covenant extends ag yell}, lea 
the other Houſe, as to the three which were agreed to be built. 2 Vent. 128. J pen 
3 Lev. 264, 265. Per 
Where one is Magdalen College Oxon was ſeiſed of a Houſe and a Mill, demiſed it to L. for to | 
bound to te- thirty-one Years: L. let the Mill to J. & for five Years, and afterwards demiſed the \ 
pair. Houſe and Mill to E by Indenture for thirty-one Years; E covenanted 7g repair th Det 
Premiſſes, durante Termino prediflo of. twenty-one Tears; F. S. refuſed to attorn; ani her 
whether F. were bound to repair the Mill was the Queſtion, becauſe it was alled nan 
that the Covenant was to repair during the Term, and nothing in the Mill paſſed I 
| during the five Years for want of Attornment. Per Cur', He is bound to repair, thy oth 
| the Leaſe did not commence in Point of Intereſt, yer it did in Point of Computz in | 
| tion; and this Covenant was to repair during the Term of thirty-one Years. 1 lem. V. 
185. 2 Keb. 879. 32. 
Defendant covenanted that ab & poſt emendationem & reparationem dicti Meſſnaxgii L. 
by the Plaintiff, be at his proper Coſts and Charges, as Need ſhall require, ſhould well aui ofte 
ufficiently repair and ſuſtain the ſaid Houſes : The Defendant is not to repair it till the top 
. | Plaintiff has firſt repaired it; tho' it were in good Reparations at the Beginning, if it and 
afterwards happens to decay, the Plaintiff is firſt to repair it before the Defendant is aſte 
bound thereunto, for this is not within the Reach of the Covenant if the Leſſor does Was 
not firſt repair them. Cro. Fac. 645. 2 Roll. Rep. 248. the 
If a Leſſor covenants to repair during the Term, and will not do it, the Leſſee may A 
do it, and pay himſelf by way of Retainer. 1 Leon. 237. rant 

If Leſſee for Years of an Houſe covenants to repair it, and to leave it in as good 


Plight as he found it; and after certain Sparks of Fire come out of the Chimney of 
the Leſſor into a Houſe not much remote, by which the Houſe of the Leſſee is 
burnt: This will excuſe the Performance of the Covenant to the Leſſee, fo that he is 
not bound to rebuild, becauſe this comes by the Act of the Leſſor himſelf. 1 Rl 
Ar. 454. | 
IF A. leaſes three Meſſuages to B. for forty-one Years, and B. covenants to ji 
them down, and ered three others in their Place, ac etiam de tempore in tempus, to nan: 
tain the Meſſuages agreed to be erefted in ſufficient repair, ac etiam to repair the Pr. 
ments, Ec. ac etiam dia premiſſa & domos ſuperinde fore erect. at the End of the 
| Term to leave in good Repair: And after B. pulls down the three Houſes, and build 
| five; he muſt leave them all in good Repair at the End of the Term: For tho b 
} the firſt Covenant he is bound only to repair, Ec. the Meſſuages agreat. for? ene, 
| yet by the laſt Covenant he is obliged to leave in good Repair Domos ſiperinde cui 
| indefinitely, which extends to all Houſes which ſhall be built upon the Premiſſes & 
ring the Term. 3 Lev. 264. | 
If a Man takes a Leaſe of a Houſe and Land, and covenants to leave the deni 
Premiſſes in good Repair at the End of the Term, and he eres a Meſſuage un 
Part of the Land, beſides what was before, he muſt keep or leave this in good Rep“ 
alſo. 3 Lev. 265. | | 
A Covenant is to erect three Meſſuages, & dimiſſa præd' reparare, and the Co 
nantor erects five Meſſuages; he is bound to keep all in Repair. 3 Lev. 264, 20 
2 Ventr. 126. | 
A Covenant to repair, except in principal Timber, and the Lefſor covenant ® 
if there were Need of Reparations he would give Notice, and that the Leſſee ſho 
repair within three Months; and there was afterwards a Proviſo, that if the I. 
did not perform all the Covenants, his Leaſe ſhould be void : It was agreed that l 
ſecond Covenant qualified the firſt, but that the Proviſo afterwards ſeparated * 
for that the Leſſee was bound to repair, without Warning, as often as there 
Need. Lit. Rep. 205. 
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Where the Covenant is, that ab E poſt reparat iones by the Plaintiff, the Defendant 

will repair and ſuſtain, Cc. This is conditional, and the Plaintiff ought firſt to repair, 
645. 

gone the Words were, the Plaintiff putting the Houſe in good Repair, the 

Nefendant ſhould keep it ſo; theſe are held to be mutual Covenants. T. Raym. 183. 

IT 0. 
Ape Defendant covenants, that at three Months Warning during the Term he 
ould repair, and leave it well repaired at the End of the Term: The Clauſe to 
leave it well repaired at the End of the Term is diſtin& by itſelf, and doth not de- 
dend upon the former Clauſes; for he ought to leave it ſufficiently repaired at his 
Peril at the End of the Term without Notice, the three Months Notice refers only 
io Reparations within the Term. Cro. Fac. 644. pl. J. 

Where there is a Covenant for the Leſſee to repair upon a Penalty, and there is a 
Default of Repairs by Means of Thunder, Lightning, Inundation, or any ſuch like 
Accident, the Leſſee ſhall be excuſed of the Penalty : But yet becauſe of his Cove- 
nant, he is bound to repair in convenient Time. Dyer 33. 4. pl. 101, 324. 4. pl. 341. 

And if Leſſee for Years covenants to repair during the Term, this ſhall bind all 
athers as a Thing appurtenant, and which runs with the Land, whether they come 
in by Act in Law or of the Party. 5 Co. 17. b. 1 Roll. Abr. 522, Cxo. Car. 221. 


V. ones 245. 1 Lev. 109. 1 Sid. 157. J. Raym. 80. Carth. 519, Bro. Covenant 
12, V. Jones 223. Cro. Car. 523. 


io give Notice, or if the Leſſee does not repair during the Term, to bring Covenant, 
and that there were ſeveral Covenants; and that if the Leſſee comes without Leaſe, 
after the Term ended, to repair the Houſe, he is a Treſpaſſer. The firſt Covenant 
was abſolute, and the ſecond conditional, and one ſhall not take away the Effect of 
the other. 2 Roll. Rep. 250. 

A Copyholder in Fee made a Leaſe of a Meſſuage for twenty-one Years, war- 
ranted by the Cuſtom, Sc. the Leſſee covenanted to repair during the Term; the 
Leſſor granted the Reverſion to his Son, who ſurrendered to the Plaintiff, who 
brought an Action of Covenant againſt the Leſſee for not repairing. The Queſtion 
was, Whether it will lie, becauſe it is a Copyhold, and ſo not within the Statute 
32 H. 8. c. 34. Per Cur', A Copyholder has an Inheritance, and his Eſtate is eſta- 
bliſhed by Cuſtom, and it's Reaſon to conſtrue him within the Equity of this Statute. 
4 1d. 80. 3 Lev. 326. 
If one covenants to keep and leave a Houſe in the ſame or as good Plight as it was at 
be Time of the making the Leaſe ; in this Caſe the ordinary and natural Decay of it is 
no Breach of the Covenant, but the Covenantor is hereby bound to do his beſt to 
keep it in the ſame Plight, and therefore to keep it covered, Ec. Fitz. Covenant 4. 

The Aſſignee of a Reverſion may maintain Covenants for Repairs, tho? not named 
the Covenant in the Leaſe. 1 Lev. 109. And likewiſe may maintain Covenant in 
ne County where it is ſuppoſed to be made; aliter in Debt. bid. 

lt one covenants to leave a Wood in the ſame Plight be finds it, and he cuts down 


* 


K ne Trees, the Covenant is broken preſently, for now it is become impoſſible by his 
90 un Act to be performed; aliter in Caſe the Trees be blown down, for now it is 
- ud impoſſible to be done by the Act of God, and the Covenantor is not bound 
| upply it. 

Ja! 


In a Covenant to ſuſtain Houſes, Sea- Banks, or Covenant to leave them in as good 
die as one finds them, and the Houſes be burnt or thrown down by Tempeſt, or the 
=_ overthrown by a ſudden Flood, in this Caſe the Covenant is not broken b 

tle Accidents only ; but if the Covenantor do not repair and make up theſe Things 


Nr Time, the Covenant will be broken. Etz. Covenant 29. 5 Co. 15. 
a an Perk. Q. 738. Plow. 229. 


17 l ouſes are let to me for Years, and I covenant to leave them in as good Plight as I 
* _ and I throw down the Houſes ; this is no Breach of the Covenant, for I may 


* y them, and ſo no Action will lie upon this Covenant till the End of the Term. 
let a Houſe for Years to A. by Indenture, by which A. covenanted with M. to 
E the Houſe, and that M. ſhould enter to ſee in what Plight the Reparations 
* ty if Default was found, and thereof Warning to be given to A. his Execu- 
4 8 tuen within four Months after ſuch Warning the Default ſhould be amend- 
e Houſe in the Default of the Leſſee became ruinous ; M. granted the Rever- 


6B ſion 


Where No- 


Leſſee covenants to repair a Houſe to him demiſed during the Term within three Months tice to repair 
after Notice given, and to leave it ſo repaired : It is in the Election of the Leſſor either mull be given. 


Where Cove- 
nant will lie, 

and what is a 
Breach. 


— We 


r — — * 
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ſion over in Fee to C. who upon View of the Houſe gave Warning to A. of the De. 
fault, which is not repaired, upon which C. as Aſfignee of M. brought Covenant | 
was moved, the Action did not lie, becauſe the Houſe became ruinous before fz 
Intereſt in the Reverſion. Sed per Cur', The Action is not conceived upon the 
ruinous Eſtate of the Houſe, but for not repairing of it within the Time appointed hy 
the Covenant after the Warning. 1 Leon. 62. | 

If A. covenants to repair the Premiſſes before Midſummer, it is not a Condtice 
precedent, but only the Time divided and mutual between A. and . «x, that f 
ſhall repair it before Midſummer, B. after during the Term, for which each of then 
may have his Remedy by Action againſt the other. 

Leſſee covenanted that he would not cut down more Timber growing than ſufficient fy 
needful Reparations of the Building ; the Plaintiff aſſigns a Breach, that he had Cut 
down Timber to the Value of 10 J. and converted it to his own Uſe. Verdict jy 
Der. Per Cur', It is erroneous, it is not the ſame Covenant, and ſo no Breach if js 
had conyerted it to his own Uſe, except it be averred that he had cut down More 
than was neceſſary for Reparations. Ste 5. 

Covenant upon a Leaſe for Years made by the Plaintiff to the Defendant of 1 
Park, Ec. for five Years, if ſhe ſhould ſo long live; in which the Leſſee covenars 
for her, her Executors and Aſſigns, to keep the Premiſſes in good Reparation, and |; 1 

leave them at the Expiration of the Term, and alſo to deliver to the Plaintiff (upm N. 
Tice given) four Bucks and four Does in Seaſon, during the Life 4 the Plaintif, u 
every of the ſaid Tears ; and after the Expiration of the aforeſaid Term of five Years 
the Plaintiff brought Covenant, and aſſigned the Breach, becauſe that in the End of 
the Term he had committed Waſte, and becauſe that after the End of the Term the 
Defendant refuſed to deliver the Deer: Now the Delivery of the Deer are during 
the Life of the Plaintiff, yet they are alſo every of the aforeſaid Years ; and there- 
fore it was reſolved, that ſhe not having them during her Life, tho' it be is fre r. 
mini, and not ad finem Termini, yet it ſhall be intended a Breach of Covenant, and 
the Action well lies. Poph. 146. 2 Roll. Rep. 38. 

A Surrendree or Aſſignee of a Reverſion of a Copyhold Eſtate may bring an Ac- 
tion againſt the Leſſee for not repairing of the Premiſſes, and that he is within the 
Equity of the Stat. 32 H. 8. c. 34. 4 Med. 80. 

Leaſe to B. and F. and they covenanted to do no Waſte, or to repair Houſes, B 
dies, F. ſurvives and holds in; if the Wife commits Waſte, or does not repair the 
Houſes, no Action lies againſt the Wiſe, for to ſuch a Leaſe the Wife is tied to pif 
the Rent, or to perform a Condition made by the Part of the Leſſor, but not to c- 
terve or perform the Covenants of the Lefſee. 1 Brown). 31. 

Covenant to repair a Houſe; if Leſſee comes after the Term without Licence ti 
repair it, he is a Treſpaſſer. 2 Roll. Rep. 250. 

Leſſee for Years covenants for himſelf and his Executors ( fans the Word Aſs) 
to repair; he aſſigns, and an Action of Covenant for Repairs is brought aginl 
his Aſſignee, and held to be good; for tho' the Leſſee hath not covenanted for d. 
Aſſigns, yet ſuch Covenants as extend to the Support of a Thing demiſed, are - 
dammodo appurtenant thereunto, and run with the Land; and in Reſpect that te 
Tenant hath taken upon him the Repairs, the annual Rent is the Leſſor's, & qui [i 
commodum ſentire debet & onus. 5 Co. 24. b. 1 

In the King's Letters Patent there is a Clauſe for the Patentee's repairing ; tho 5 
is by Patent, wherein the Leſſee takes only, yet that Clauſe ſhall be taken and inte. 
preted as a Covenant on the Leſſee's Part to bind him and his Aſſigus; for whe! be 
rakes by the Patent, he conſents to all Things therein; and the Words in rhat Chu 
for the leaving and keeping the Houſes and Fences in repair, are as ſpoken by him, and! 
is a Covenant which runs with the Land; and tho the Bargainee be not named A. 
ſignee in the Declaration, it is good enough. Co. Fac. 240. | 

One lets a Leaſe of Houſes, Courts, Orchards and Gardens appertaining to then; 
Defendant covenants to repair the Houſes, Edifices and Buildings, with meceſſary * 
rations; and that be would maintain and keep demiſſa præ miſſa ſufficiently mainteineh 0 
paired, pailed and fenced; and ſhews, that at the Time of the Leaſe the Houſes were 
repaired; and that afterwards, Diverſa domus loca parcella, & res eorunden n 
& premiſſorum de caſuat. dirupta & frada fuer & inde caſu devener & diverſ# 242 
cellæ & res eorundem tenementorum Es præmiſſorum ei ſden: premiſſis affixa ab in 1 
& aſportat* fuer prout ſequitur, c. and inſtances in the Pavement of the Court, carry 
11 


away the Locks and Keys of a Cupboard, the breaking of the Glaſs in the me 
X | 


1 
(, 
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arrying awa of a Shelf, which was not ſhewed to be fixed: It was objected, that 
4 Breach for not repairing the Pavement is out of the Covenant, for it is neither 
paildings Pailing nor Fencing. Sed per Cur”, It is within the Intention of the Cove- 
"ant, and it is quaſi the Building, and within the Words, leave them ſufficiently re- 
red; and the Shelf needs not be ſhewed to be fixed. Cro. Fac. 329. 2 Bulſt. 112. 
N Covenant that the Defendant ſhall put in good Repair the Houſes, Out houſes and 
Fables ; the Breach was, that the Defendant permitted the Racks in the Stable to be 
n Decay. It was moved in Arreſt of Judgment, that the Plaintiff did not ſet forth 
chat the Racks were fixed in the Stable, and ſo Part of the Freehold. By Pollexſen. 
It ought to have been ſhewed that the Racks were ſet up and fixed; a1 Juſtictarti 
1tra, It ſhall be intended they ſhall be fixed for the Uſe of the Stable. 2 Very. 214. 
The Defendant, by Indenture upon a Leaſe made unto him of a Houſe, cove- 
nanted that be would from Time to Time, during the Term, after three Months Warning, 
uficiently Repair; and at the End of the Term Action was brought, and ſhews 
'n what Part, £9c. Defendant demurred, becauſe he doth not alledge, that he for 
three Months before gave Notice unto him of the Defects. But per Cu”, The De- 
claration is good notwithſtanding that Exception; for the Clauſe, to leave it well re- 
paired at the End of the Term, is diſtinct by itſelf, and does not depend upon the 
ſormer Clauſes ; for he ought to leave it ſyfficiently repaired without Notice, at his 
Peril; and the Notice within three Months, refers only to the Reparations within 
the Term, whereto he is not tied without three Months Notice before. Cro. 


— 


4. 6 
— that the Leſſee ſhould repair the Houſe, provided and it was agreed that the 

Leſre ſbould baue neceſſary Timber, to be allowed and delivered by the Leſſor ; the Leſſor 

allowed ſo many Loads of Timber, and a general Requeſt was laid: The Plaintiff 

ſhould have alledged a ſpecial Requeſt ro the Defendant; it was laid in the Declara- 

tion that a Stranger brought the Timber, which was ill, for that amounted to an 

Entry on the Leſſee's Poſſeſſion. 1 Brown. 23. 

Defendant covenanted that he, his Executors and Aſſigns, world repair a Mill; 

and alledged, that the Mill was defective in Reparations ; and the Defendant, his 
Executors and Aſſigns, did not repair it: The Declaration was demurred to, becauſe 
be did not alledge that he, nor his Executors or Aſſigns, did not repair it. Per Cur”, 

It ought to be alledged in the Disjunctive, not in the Conjunctive. Cro. Blix. 348. 
= A Leſſee covenanted to repair the Houſe well from Time to Time during the Term, 

and at the Eud of the Term to leave the ſame well repaired to the Leſſor ; Plaintiff aſ- 
gas for Breach, that the Defendant did not leave it well repaired at the End of the 
Term; the Breach is good, tho? he doth not ſhew it in what Point it is not repaired : 
But if the Defendant had pleaded, that at the End of the Term he had delivered it 
op well repaired, then if — Plaintiff will aſſign any Breach, he ought to ſhew in 
; what Particular it was not repaired, ſo as the Defendant might give particular An- 
ſwer to it. Cro. Fac. 170. | 
Leſſee covenants to repair a Park, and in the End of the Term to leave it ſuffi- 
ciently repaired, Breach quod non reparavit, but in the End of the Term fecit vaſtum, 

US. in permittendo the Pale to decay; it is good, tho' the End of the Term is an 
laſtant of Time. in which a Thing cannot be ſaid properly to be done, yet it may be 
permitted. 2 Roll. Rep. 38. 

In Covenant for #ot repairing, the Plaintiff ſhews for Breach, that the Houſe was Plea. 
burnt down thro* the Negligence of the Defendant, Cc. and that he did not re- 
par it, Defendant traverſed, that it was not burnt down, prout, Ec. And it was ad- 

Judged an ill Traverſe, becauſe the Defendant's not repairing it is the ſubſtantial Part, 

* the other but Inducement. 24 Car. 1. Hardr. 70. But in Stile (88) the Caſe is 
mus; Plaintiff declared, and ſhewed that one of the Houſes was burnt down by Negli- 
— Defendant pleaded a ſpecial Plea, that the Houſe which was burnt was not 1 
* by Negligence, nor with common Fire, as the Plaintiff hath declared; and as 110 
* N Reſt pleads the general Iſſue, that they were in good Repairs at the End of 14 
freq erm. This Plea contains a Negative pregnant, for there are two Matters of- | 
— in Iſſue; 1. That the Houſe was not burnt down by common Fire. 2. That it 
22 burned by the Negligence of the Party. It ought to have been demurred to, 

Ut there was a Verdict. 


in Coyenant ; 2 
no Ples. St; IA Defendant pleads, that the Houſe was burnt by Caſualty ; it 
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Demurrer, 


The Breach aſſigned in hoc; whereas the Defendant being Leſſee for Year, 
nanted at the End of the Term to leave and yield up the Tenements wel! repai wry 
the Plaintiff, and that he had not left, Sc. Defendant pleaded, that one * x 
ſeiſed in Fee until by the Plaintiff diſſeiſed, who let to the Defendant ; and after, J 
B. re-entered, who infeoffed F. S. who is yet ſeiſed, Sc. Adjudged upon — 
good Bar. Cro. Eliz. 656. 9 

The Plaintiff aſſigned a Breach in not repairing ; Defendant pleads, the Pa, 
had acquitted and diſcharged him of all Reparations. Plaintiff demurred. Pe 8 
This is an Acquittance and Diſcharge of the Reparations for the Time paſt, a; 4 
as the Time to come, and amounts to as much as if he had releaſed that Coven Ne 
but the Covenant being broken, that Diſcharge ſhall not take away the Adio 
the Obligation, which was forfeited. 3 Leon. 69. = 

In Covenant Plaintiff declared upon a Leaſe made by the Queen to 6.5 
brought the Reverſion to himſelf by divers mean Conveyances, and brought the Ter 
to the Defendant by a Que Eſtate he had by divers mean Conveyances in = 
Concurrentibus iis que in jure requiruntur; and aſſigns divers Breaches in not repair; ! 
the Premiſſes. Defendant pleads, Non infregit conventiones. Plaintiff demur, o 
2 for him. The Pleading an Eſtate in Term in either Perſon, under whon 

e does not claim, but is a Stranger, is good; for he is not privy to the Eſtate ard 
Conveyances to a Stranger, but to plead an Eſtate in himſelf in a Term, or in ar 
other under whom he claims, is not good. The Plea is too general; 1. Sever] 
Breaches being alledged. 2. Two Negatives cannot make a good Iſſue, and the 
Breaches in non reparando, ideo non infregit, cannot be good. 3 Lev. 19. 

In Covenant to repair within a Month after Warning. Defendant pleads long 
Time before that Warning he aſſigned over to 7. S. who had always after paid be 
Rent, and the Plaintiff excepted it, and avers Performance of all the Covenants til 
the Aſſignment: It is an ill Plea, for he may charge the Leſſee or Aſſignee at his 
Election. Cro. Fac. 309. 

In Covenant the Breach was, that the Defendant did not repair ; he pleads ge- 
nerally, uod reparavit ; this was held a good Ifſue after a Verdict. 2 Mg. 156. 

Where the Leſſee covenants to repair; in an Action of Covenant broveht by the 
Leſſor againſt him for Defect of Reparations, he concludes, Et fic injregit concer- 
tionem. Non infregit conventionem is an ill Plea upon a Demurrer, but it is good after 
Verdict; and in that Caſe the Defendant ought to anſwer to every Breach, and con- 
clude to the Country. 

Leſſee covenanted during the Term to keep in Repair the Meſſuage demiſed: 
The Defendant ſays he did, during the Term, keep all the Premiſſes demiſed in good 
Repair, except only a ruinous Kitchen, which before he took the Houſe was f 
ruinous that it could not be repaired ; and he pulled it down and rebuilt it, and hath 
afterwards kept it in good Repair; held to be a good Plea in Waſte, but not in C 
venant. 2 Leon. 238. 

In Covenant for not repairing a Houſe, being in Decay, and not ſaid wherein: 
The Plaintiff demurred, and ſhewed for Cauſe, that it was not particularly ſet fort 
wherein it was in Decay; which, per Cur', is as well as in Waſte. 3 Keb. 478, 

The Plaintiff let Houſes for Years to the Defendant, and covenanted to repair ti! 
Houſes by ſuch a Day; the Defendant by the ſame Indenture covenanted with te 
Plaintiff, that from the Time that the Plaintiff was to repair the Houſes, unto the End 
of the Term, he would repair and leave them ſo repaired ; and for not performing 
this Covenant on the Defendant's Part, the Plaintiff brought his Action. Defencint 
demurred to the Declaration, becauſe the Plaintiff had not ſhewed for his Part ti 
he had repaired the Houſes according to the Covenant, and ſo the Declaration (uy 
poſed he was not bound to repair, becauſe he was bound to repair from the Tine 
that the Plaintiff had repaired them, and not before, and ſo no Cauſe of Adio 
Stile 140. Theſe are reciprocal Covenants on his Part, it does not excuſe the other 

In Covenant to repair, and ſo to leave the Premiſſes repaired ; in the Declarati® 
the Plaintiff ſhews the Breach in ſixty Roods, Sc. Defendant pleads, that one Bara 
was pulled down by the Plaintiff's Conſent ; and as to the Reſt, that they were © 
paired, and ſo left. To which the Plaintiff demurred generally, the particular Br 
being not anſwered. Per Hale, He ſhould have either taken Ifſue reparavit the l. 
ticulars, or to ſay, they were not in decaſu modo & forma. 2 Keb. 298. 

Plaintiff declared that he let to the Defendant a Houſe, and that he covenanted t 


repair it. Defendant pleaded, it was ſufficiently repaired before the Action 2 
| 1414s 
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Plaintiff demurred, becauſe he did not plead that he himſelf did it. Keling and 
Ruinsford inclined againſt the Demurrer, for be it repaired, tho* by any Body, the 
Phaintiff has no Damages, nor Cauſe of Action. Twiſden doubted ; afterwards they 
aived the Demurrer. 1 Vent. 38. 2 Keb. 535. 
Defendant pleads, that after the Decay he made ſuch Concord that the Plaintiff 
Would take 30 S- and ſuch Goods, in Satisfaction of that Deſtruction, Cc. and ſhews 
to be executed: On Demurrer, it was held the Plea was good; tho' when an 
\ tion is grounded upon a Deed, it cannot be diſcharged unleſs by Deed ; as a Bond 
ich Condition cannot be diſcharged by Contract: But this Plea here is not pleaded 
\ Diſcharge of the Covenant, but only for the Damages which are demanded by 
deaſon of the Breach of the Covenant, and the Covenant remains. And in every 
Action where only Amends is demanded by Way of Damages, Accord executed is 
a good Bar in Diſcharge of them, and ſo adjudged. Cro. Fac. 199. 
The Plaintiff declared (inter alia) on a Covenant fo repair all the Pales of a Garden 
emiſed, (excepting the Pales on the Eaſt- ſide) and aſſigned a Breach in not repairing 
he Pales contra formam conventionis, but ſhews not that the Defect was in the Pales 
not excepted. Defendant pleads, he had repaired the Pales according to the Cove- 
nant; and Iſſue upon it; and Verdict pro Quer*. It was moved in Arreſt of Judg- 
nent, that the Breach was not ſufficiently alledged, for the Defect might be in the 
pales excepted ; ſed nom allocat; for it ſhall be intended after a Verdict, who had 
ven Damages to the Plaintiff, that the Defect was in the Pales to be repaired by the 
Covenant, Et eo potins, becauſe the Iſſue was as to Repairs according to the Cove- 
nant ; but it was agreed, if the Defendant had demurred, Judgment ought to have 
been given for him. T. Fones 125. 
Covenant for that he let to R. M. Qnoddam molendinum aquaticum in Paroch* de S. & 
mia domus ædiſicia aquas, aquarum curſus Ripas | Ang Dams] dicto molendino adjacen 
ſpetan' & pertinen for twenty-one Years, and he covenanted to repair the Houſes of 
the ſaid Mill, the Flood-Gates, Sc. The Breach was aſſigned for not repairing of the 
(ill and Mill-Banks, and for not leaving the Mill-Stones; and Exception was taken, 
decauſe he ſhews not in what Vill the Mill-Banks were; ſed non allocat'; 1. For 
hey ſhall be intended to be in the ſame Vill where the Mill is. 2. Becauſe it was 
not ſhewn whether it were a Corn-Mill or a Fulling-Mill ; ſed non allocat'; for all is 
pne, the Breach being aſſigned for not repairing. It was alſo moved, that there were 
W@bicee Breaches aſſigned, and the Defendant having demurred upon the whole Decla- 
ation, the Plaintiff ought to have Judgment for them wherein the Breach was well 
ſigned; and of that Opinion was all the Court, for they are as ſeveral Actions. 
ro. Fac. 557. | 
: T e Leſſee covenants to repair the demiſed Premiſſes as often as Need ſhall re- 
uire; a Barn is built upon the demiſed Premiſſes after the Covenant entered into, 
Ev hich is pleaded by the Defendant in an Action of Covenant; and upon a Demurrer 
Pt was held, that the Tenant ſhall repair it tho? built after the Covenant made. Brown 
d Bluxdel, 34 Car. 2. Rot. 752. 3 Lev. 265. Skin. 121. | 
Plaintiff declared of a Leaſe made in Hampſvire of a Meſſuage in Berkſhire ; and where to be 
aſſigns a Breach for not repairing a Houſe. Defendant pleads, Non infregit conven- tried. 
mem: And Iſſue was tried in Hampſhire, where it is ſuppoſed the Covenant is 
ade. Verdict pro Quer. Moved in Arreſt of Judgment, that it ought to have been 
Pried in Berkſbire, where the Houſe is, and the Repairs to be made; and fo per Cur', 
|: ought to be. The Breach is in not repairing, and the Iſſue is Non infregit conven- 
em: This ſhall be intended only in anſwer to the Breach, viz. that he had not 
roken the Covenant for want of Repairs; and ſo this is the only Matter triable, and 
nly where the Houſe lies. 1 Lev. 114. 1 Keb. 5715, 601. The Plaintiff had made 
1 local in not repairing, and the Ifſue, Non infregit conventionem, refers ſpe- 
galt to that. This is a ſpecial Iſſue, as well as if the Defendant had pleaded that 
* Houſe was in good Repair. T. Raym. 85. 1 Sid. 157. 
an made a Leaſe for Years, and the Leſſee covenanted to make Reparations ; Who ſhall re- 

— granted the Reverſion to another; Leſſee for Years made his Wife his Exe- cover Da- 
C 2 O00 died. Per Cur, The Grantee of the Reverſion ſhall not recover Da- mages. 
WE. * from the Time of the Grant, and not for any Time before; but yet the 

— 5 Executrix, ſhould be charged for the not repairing, as well in the Time 
ter Husband as in her own Time; and if ſhe makes the Reparation depending the 


Leſſor 


— ts thereby the Suit ſhall not abate, but it ſhall be a good Cauſe to quality the 
according to that which may be ſuppoſed that the Party is damnified oy 
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ſhews the Alienation aboveſaid; and it was thereupon demurred. Per three Juſtices, 


the not repairing, from the Time of the Purchaſe to the Time of the bringing 
Action; and by Manhood, By the Recovery of the Damages the Leſſee ſhall be ex 
cuſed ever after for making of Reparations ; ſo as if he ſuffers the Houſes for Want of 
Reparations to decay, that no Action ſhall be brought for the ſame thereupon the; 
wards, but the Covenant is extinct. 3 Leon. 51. : 


Thirdly, That the Leſſee will not aſſign, &c. the Premiſſes leaſed. 


A Leſſee for Years covenanted with the Leſſor that he would not aſſign the Ly 
let, nor any Part thereof, without the Leſſor's Conſent ; the Leſſor entered ins 
Part, the Leſſee aſſigned over the Reſt without Conſent; an Action of Covenant les 
for it was collateral ; and the Covenant is broken notwithſtanding the Leſſor's Entry 
into Part of the Land. File 265. | 

A Leſſee covenanted that he would not alien the Advowſon let to him withou 
Conſent of the Leſſor, and ſhewed he had aliened to J. S. without his Conſent, Ds. 
fendant, pleads, he had not aliened without his Conſent'; and found pro Quer': The 
Breach was well laid, tho' he has not laid the Alienation to be by Deed, (an Advox. 
ſon not paſſing without Deed) for it ſhall be intended to be by Deed. W/nch 31, 

Debt on Bond conditioned for Performance of Covenants in a Leaſe: One Core. 
nant was, that the Leſſee, his Executors or Aſſigns, ſhall not alien without Licence 
of the Leſſor, but only to his Wife and Children. The Leſſee deviſeth to his Wife, 
and makes her his Executrix, who enters therein as Legatee, and takes X. the De. 
fendant to Husband, and they alien the Eſtate. The Leſſor brings Debt upon the 
Bond ; they pleaded they had not aliened contra formam conventionis. The Plaintif 


The Covenant is broken, for the Feme is reſtrained from aliening by expreſs Words, 
as well as the Leſſee himſelf, for it extends to the Leſſee and his Aſſigns, and ſhe js 
Aſſignee ; ſo tho' there was once Alienation by Licence, yet that Aſſignee cannot 
alien without Licence, But per Walmſley, The Words are, that the Leſſee or Af. 
ſignee ſhould not alien but to his Wife or Children ; and the Wife is not within theſe 
Words, for ſhe cannot alien to herſelf. But it hath been adjudged, that where a 
Condition within a Leaſe was, that neither he nor his Aſfigns ſhould alien without 
Licence, the Leſſee died Inteſtate, the Adminiſtrator was bound by this Condition 
Cro. Eliz. 157. 

If a Man by Indenture letteth Lands for Years, provided always and it is coe 
nanted and agreed between the ſaid Parties, that the Leſſee ſhould not alien; it i 
adjudged that this was a Condition by Force of the Proviſo, and a Covenait . 
Force of the other Words. Co. Lit. 203. b. 


Fourthly, That the Leſſee will drain the Water which is upon the Land. 


If Leſſee for Years covenants to drain the Water that ſtands upon the Land bt 
ſuch a Day, and after the Leſſor enters upon the Land, and. diſturbs the Lee, 
this is a good Excuſe of the Performance of the Condition. 1 Roll. Alr. 454+ (. 
Eliz. 374. Owen 66. | 

If Leſſee for Years covenants to drain the Water which is upon the Land before ſat! 
Day, and after the Leſſor enters before the Day, and there continues till the Dif" 
paſt ; yet this ſhall not excuſe the Performance of the Covenant, becauſe this 1 ca 
lateral to the Land. 1 Roll. Abr. 453. | 

But if it had been a Covenant adhering to the Land, and in Reſpect of the En 
ment thereof, it would have been otherwiſe ; but then it muſt have been ſhev# 
that he held him out of Poſſeſſion. Moor 402. pl. 534 Owen 65. 


Fifthly, That the Leſſee will do all reaſonable Chares for the Leſſor. 
If Leſſee for Years covenants to do all reaſonable Chares for his Leſſor with # 
Carriages, and otherways, upon Requeſt, and the Leſſor requires him to bring him : 1 


Load of Coals: If the Leſſee has no Cart nor Carriage, he is excuſed; for he 
bound to keep Carts to ſerve his Leſſor. Latch 202. 
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Sixthly, That the Leſſee ſhall have Houſe- boot, &c. 


A Leſſor covenants that the Leſſee ſhall have Houſe-boot, Hay-boot and Plough- 
wot, without committing Waſte, upon Pain of Forfeiture ; whether this was a Con- 
ion. Curia: This Covenant is no more than what the Law appoints, and there- 
fre vain ; alſo it is a Covenant on the Part of the Leſſor, and therefore cannot be a 
Condition, Cro. Eliz. 604. pl. 18. . 


Seventhly, That the Leſſor may view the Premiſſes. 


Leſſee covenants that after four Years the Leſſor might come twice a Year to ſee 
there were any Waſte done: The Leſſor comes within the four Years ; and ad- 
qudged that he might, for that this particular Covenant doth not take away the 
general Covenant in Law, which is, that the Leſſor may come when he pleaſes, to 
ſee whether any Waſte is done. Lit. Rep. 205. 


Eighthly, That the Leſſee will render up the Poſſeſſion at the End of the Term, and in 
: good Condition, &c. 


One ſeiſed in Fee of Lands, lets it for Years, and Leſſee covenants to render up 
he Poſſeſſion to the Leſſor, his Heirs and Afigns, at the End of the Term, upon 
Requeſt ; and after the Leſſor aſſigns over the Reverſion to two, and one of them at 
he End of the Term comes to the Leſſee and demands the Delivery of Poſſeſſion. 
Upon this Demand, by one only, he is bound to deliver Poſſeſſion, otherwiſe he has 
rfeited his Covenant, for the Demand of one Joint-tenant is ſufficient for both, 
Roll. Abr. 428. 

Leſſee covenanted that he would leave the Land in as good Condition as it was de- 
iſed to him: He cut down Oaks, which could not grow again during the Term; an 
con of Covenant does not lie till after the Term, but Waſte lies preſently. 2 Roll. 
Rep. 332, 347, 348. 
if a Leſſee for Years covenants to leave Part of the Land at the End of the Term 
allowed and fit for M beat; provided that the Leſſee, upon ſuch Warning, may ſurrender 
rd depart at any Feaſt of Michaelmas at any Time within the Term, performing the 
puenants : If after Warning he ſurrenders, and does not leave the Land fallowed, he 
Nas forfeired his Covenant; for the Acceptance of this Surrender does not diſpenſe 
3 - the Covenant, inaſmuch as by the Covenant he is to accept thereof. 1 Roll. 
WT 454 | 


BBB) Of Cooenants zobich may or may not be in Deeds of Conveyances of 
Land, or may be in Articles of Covenant only. 


Firſt, To pay Money. 


N an Indenture the Word Covenant is the Word of both ; as if Leſſee covenants to 
pay the Rent, this amounts to a Reſervation. 1 Roll. 80, 81. 
odlige myſelf to pay ſo much at ſuch a Day; this is a Covenant. Hard. 198. 
an. Rep. 249. And an Action of Covenant lies upon the Default of the firſt Day, 
Debt doth not lie till the laſt. Co. Lit. 223. b. 47. b. 292. b. 3 Co. 22. a. Cro. 
1 505. Cro. Car. 241. 4 Co. 94. 5 Co. 51. 

* agreed that A. ſhall pay B. 100 J. for Lands in D. It ſeems to be a mutual 
AG? and Covenant lies if he will not convey the Lands. 1 Sid 423. T. Raym. 183. 
; ovenant with three jointly and ſeverally, that they ſhould pay, Ec. and one 
— three was ſued, and a Breach aſſigned that he hath not paid: And it was de- 
* Ache: becauſe he had not ſaid, Nor any of the other had not paid. Curia: 
wh — ad been brought againſt all, the Non- payment of all muſt be alledged; 
a if oh 1 ＋ but againſt one, then it is ſufficient to ſay, That he hath not paid; 
So if f er of them hath paid, the Party ſued ought to plead it. 

cent are jointly and ſeverally bound in a Bond, in an Action againſt one, it is 


cient to ſay, That he. hath not paid it. Latch 50. In a Charterparty the Cove- 
i are ſeveral and not joint. 5 G. 22. b. F FOE 
| In 
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Time and 
Place. 


To pay Mo- 
ney on Pro- 
curement of 


Pardon. 


pro Defendant. Plaintiff moved in Arreſt of Judgment, for that the Iſſue was mit A 


| Conviction, and an Appearance was only granted. 3 Keb. 415. 


In an Action of Covenant on Indenture for Payment of Money at a certain Tie, 
Defendant pleaded Payment at the Time, and upon this Iſſue was joined ; blinks 


becauſe the Place of Payment was not alledged, which is material, and ſo tha ” 


be no Judgment. It was ſaid on the other Side, it is not material to alledge a N 
of Payment, becauſe it is a perſonal Action, and it ſhall be intended Where th 
Action is brought. 1 Ed. 5. fol. 3. There is Difference between finding the Alone 
paid, and the finding it not paid. Stile 172. p 

Covenant to pay 10 s. when A. comes to his Houſe, and 105. at the Peaſt a 90 
Michael, and at the Feaſt of St. Andrew then next following, 10 s. Theſe last * 
ought to be paid at the ſaid Feaſts or Times, and not at the next Feaſt after A. conn 
to His Houſe. 1 Roll. Abr. 442. 

Covenant upon an Adventure to Newfoundland, to pay fo much Money wit 
forty Days next after the Ship ſhall make her firſt Return and Arrival in this Vorup 
from Newfoundland into the Port of Dartmouth, or into any Harbour, Creek or bg 
of England where ſhe ſhall firſt unlade her Goods: The Covenantor is to pay th 
Money within forty Days after the Arrival of the Ship, and ſhall not have fory 
Days after the Unlading of the Goods, for this is not for Freight, but for Adventur; 
and the Unlading of the Goods is only mentioned to deſcribe the Haven where the 
Arrival ſhall be, and not to put a Limitation of the Payment of the Monies to hae 
forty Days after the Diſcharge. Stile 30. 1 Roll. Abr. 442. 

A Covenant to deliver twenty Quarters of Corn on the 29th of Februry nen 
following, and that Month had but twenty-eight Days. Per Cur', He is not bound 
to deliver the Corn till ſuch a Year comes, when February hath twenty-nine Days 
and that is Leap-Year. 1 Leon. 101. 

If a Man is bound by Covenant or Bond to pay a Sum of Money at ſuch a Feaſt 
and Place, and between certain Hours of the Feaſt-Day ; and before the Feaſt, at 
another Place, he pays the Money to the Covenantee, and he makes Acquittance of 
this: This is a Diſcharge of the Covenant or Condition by the Acceptance, Ot. 
Dyer 122. 

88 to render and pay 1188 Florins, which then amounted to 331. 125. to 
be paid Ad ſolutionem feſti Purific*, called Candlemas Day next enſuing. The Plaintif 
in his Declaration avers, that prædictæ ſolutiones dicti feſti Purification" next, after the 
making the Covenant, according to the Uſe of the Merchants, were the twentiet 
Day of February. Defendant pleaded Non eſt ſactum, and found againſt him. Up 
Arreſt moved, it was reſolved that Payment among Merchants is known to be on tit 
2oth of February; and the Judges ought to take Notice of it, and the rather, tit 
Defendant by his Plea confeſſeth the Declaration to be true in that Avermet 
1 Brownl. 102. 

If A. covenants the firſt of May to pay to B. 10 J. at the Feaſt of St. Mich, vit. 
out ſaying more; this ſhall be intended the Feaſt of St. Michael next enſuing, 18% 
Abr. 

A . that D. Deputy Poſt-Maſter of Oxon, for fix Months ſhould pay l 
ſuch Sums as he received while he continued Poſt-Maſter. On Oyer, the Defendat 
pleads Performance generally. Plaintiff replies, E. continued two Years longer fu 
Maſter, and ſuch a Day received ſo much, and paid not over. Per Cur', No Ache 
lay, the fix Months being paſt, and the Continuance after muſt be on nen 
ment. 3 Keb. 45, 59. 2 Saund. 411. 2 

If a Place of Payment be limited by the Covenant, he is not bound to pay = 
any other Place. 1 Roll. Abr. 445. . 

Covenant to pay 10 J. at D. if the Covenantee accepts this at another Place, ts! 
good Performance. id. 456. 5 1 

In Covenant to pay 1200 J. on Procurement of Pardon for B. who killed L 
in Ireland. The Condition of the Articles was, that if B. were acquitted or parole 
they ſhould pay 1200 J. B. was convicted of Manſlaughter, and the Penal!) ” 
doned ; goo J. was depoſited in the Hands of Sir F. F. It was prayed that com00 
Bail might be accepted, this being an odious Contract to be diſcountenanced; * 
the Court agreed as to the Acquittal, being in Effect to ſtifle Evidence and el f 
Jury ; but as to the Pardon alone, it might be leſs illegal ; but here is n0 Pardon f 
the Offence within the Intent of the Articles, but only a Pardon of the Penalt 
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make Aſſurances of Land, &c. See before concerning Covenants for 
pecondly, 70 i further Aſſurance. In f 


In Debt for 100 J. the Plaintiff declared, that by Articles of Agreement 1 May, 
z. between the Plaintiff and Defendant, Firſt, it was agreed between the Par- 
les aforeſaid, and the Plaintiff covenanted that he, and all Perſons claiming under him, 
1 uld make to the Defendant a good and ſufficient Title, Aſſurance and Conveyance of cer- 
win Lands, upon or before the 17th 4 November then next enſuing. Secondly, the De- 
\dant covenants with the Plaintiff, 7hat he or his Aſſigns, tempore execution” & ſigilla- 
a tal” Conveyance, and in Conſideration thereof, would well and truly pay, or cauſe to be 
id, unto the Plaintiff, his Executors, Adminiſtrators or Aſſigns, the full and juſt Sum 
go; L. at the Houſe of Sir Francis Child, ſituate, & c. and ſome other Articles, doth 
und themſelves in 100 J. for Performance. The Plaintiff avers, he had performed all 
he Covenants and Articles on his Part, and that the Defendant had not kept the Ar- 
des and Covenants on his Part; and in particular the Plaintiff avers, that he and 
e R. M. of, Ec. poſt conſeFion” præd' ſcripti articulorum pred” & ante præd 17 diem 
mew in eodem ſcripto articulorum mentionat” ſcil* 16 die ejuſdem menſis Novemb” (codem 
Verto Markbam) poſſeſſionat exiſten de & in tenementis & præmiſſis pred* pro reſid 
um terminorum annorum reverſione inde præ fat Wills Chaloner (le Plaintiff) & he- 
edibus ſuis ſpectan apud S. præd quandam indenturam ſuam barganie & venditionis de 
ementis ac premiſſis pred” in ſcripto articulo pred” mentionat* fecer? & ſigillaver” & ut 
ala ſua indentur ill ad uſum ipſius Thome Davis adtunc & ibid. deliberavere per quam 
wdew indentur pred” Willielmus Chaloner & Robertns pro in conſideratione ſeparal 
zum of 5 3. c. eiſdem I. C. & Robert” in manibus reſpective ſolut* (and ſo recite the 
eaſe for a Year) and then recites the Releaſe dated 15th of Nov. ſealed and deli- 
ered to the Uſe of the ſaid Thomas Davis: The ſaid Thomas Davis did grant, releaſe 
nd confirm (in Conſideration of 503 J. bone, &c. in manibus mentionat* fore ſolut*) and 
he (aid R. M. in Conſideration of 55. (and fo recites the Releaſe); and the Plaintiff 
vers, that he was then and there ready, and offered ſempergue poſtea fuit & adbuc 
uus exiſtit ad cuſtagia ipſius Thome (le Defendant) facer & procurare fier? aliquam 
iam conveyanciam de tenementis & premiſſis præd ſecundum formam articulorum præ- 
: And further avers, that the Defendant paſtea ſcilt* pred” 17 die Novem apnd S. 
de premiſſis notitiam habuit. Et ſic inde notitiam habens pred* (le Defendant) 
dent” ill ſe agreeare ſen ill de eiſdem ii. Chaloner & Roberto ut fatt eorund' I. Cha- 
ner & Roberto pred” Thome acceptare adtunc & ibid” penitus recuſavit & adbuc recuſat 
WW pred ſummam 503 J. eidem W. Chaloner ſecundum formam E eſſectum ſcript” arti- 
or” pred”, pred” Thome ſeu afſignat* ſuis non ſolver? ſeu ſolvi cauſaver* ſed il” eidem 
i Chaloner ſolvere ſecundum formam & effectum articulorum pred', pred" Thomas 
Wo ntradixit & adbuc contradicit per quod attio accrevit eidem Willo Chaloner ad exigend G 
abend de præd Thoma præd 100 J. præd' tamen Thomas licet ſepins requiſi', Ec. ad 
mum 204, Et inde, c. On Demurrer theſe Exceptions were taken to this De- 
aration : 
1 Except. That the Execution of the Conveyance ought to precede the Payment of 
e Money, and then if the Plaintiff hath not ſufficiently ſhewed that he had executed 
Conveyance, he hath not well intitled himſelf to the Action, and the Execution 
he Conveyance ought to precede the Payment of the Money : And it was ſaid by 
Wc Defendant's Counſel, that by the Articles no Day certain was appointed for the 
ment of the Money; but this by Agreement of the Parties was to be reduced to 
Certainty by the Act of the Plaintiff, viz. the Execution of the Conveyance: By 
e Articles the Conveyance was to be made upon or before the 17th of November 
en next enſuing ; and, as it ſeems, if the Plaintiff had executed a Conveyance be- 
re this Day, he might have brought an Action for the Money immediately after, 
\ hich it is proved the Duty accrues to the Plaintiff after the Execution of the 
"nVcyance, and not before. If the Covenant had been to convey the Lands on a 
an Day, then there had been ſome Colour that the Words, Tempore executionis & 
| "1ſderatione inde, &c. ſhould refer to the ſaid Day, and not to the Execution of 
* WTes; and yet in ſuch Caſe it hath been adjudged, that the Payment of 
* oney ſhould refer to the Act to be done, as was in the Caſe of Eluicł and Gud- 
init Lat. and fo the Caſe of Shales and Seignoret, Intr. 10 W. 3. B. R. where the 
* covenants with the Defendant to transfer to the Defendant 400 J in the 
Stock; and the Defendant covenants that he would accept it, and that he, 
| 6 D Tempore 
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Tempore tranſlationis inde, would pay ſo much to the Plaintiff; and in an Acton g 
the Breach of this Covenant, the Plaintiff declares that he had given Notice tg the 
Defendant, that he at ſuch a Day and Place would transfer, Ec. and appointed tt 
Defendant to be there, E9c. which he had refuſed, and the Breach was aſſigned in 
Non- payment of the Money; but upon Demurrer, Judgment was given for the De. 
fendant ; for that it appears by the Plaintiff's own ſhewing that there was not x 
Transfer, and ſo no Money was due: The Opinion of the Court was, that the bx. 
cution of the Conveyance was to precede the Payment of the Money. 

And as to the Point of Pleading the Execution of the Conveyance, it was not ys! 
pleaded, for that upon the whole Matter there was a Surrender of the lutereſt g 
Markham to the Plaintiff, and by Conſequence the Leaſe for a Year was only the 
Leaſe of the Flaintiff, and then the Plaintiff ought to have declared upon the fut 
of his Cauſe, according to the Operation of Law, upon all the Matter of Fa& of th 
Caſe, which not being done, the Declaration for this is ill; and theſe Caſes were ci 
to prove it, 2 Saund. 96. Ny 66. 1 Mod. 14. 7 Co. 24 2Vent. 149, 260, 266, An 
the Opinion of the Court was, that for this the Declaration was ill; for it was ſad, 
Tenant for Years may not make a Leaſe within the Statute of Uſes, and by tiy 
Means to give Poſſeſſion to the Defendant to make him capable of a Releaſe of the 
Reverſion. 

2 Except. to the Declaration, That by the Articles the Plaintiff was to {cal and 
execute to the Defendant and his Aſſigns a good and ſufficient Aſſurance, G. and the 
Declaration is, that he ſealed and delivered to the Ufe of the Defendant a Leiſe and 
Releaſe, which is not a ſufficient Averment of Performance of the Covenant in this 
Reſpect, for Peradventure they were delivered to him who would not deliver them to 
the Defendant, and the Defendant had not any Means to compel the Delivery to 
him, becauſe the Plaintiff has not mentioned any Perſon to whom he delivered 


them; and for this Exception theſe Caſes were cited, Ny 18. 4 Leon. Cale 48. C. 2 0 
Car. 143. 0 

3 Except. That the Covenant of the Defendant was to pay 103 J. to the Phintiff to b 
or his Aſſigns ; and the Declaration is only that he had not paid them to the Than, de b 
but doth not ſay, his Aus; and the Caſe of Colt and Hows, Cro. Car. 348. Fe- IS a 
ſon's Caſe, 3 Keb. 440. Abbot and Biſhop's Caſe. 2 Sid. 41. were cited. F Hen 


4 Except. The Covenant is, that the Declaration ſhall pay the Money upon the 
Execution of the Conveyance at the Houſe of Sir Francis Child, Cc. and the Declati- 
tion is, that he has not paid ſecundum formam & effectum articulorum, which 1s nd 
good Plcading: For there being a Time and Place appointed for the Payment, i 
ought to be alledged, that the Money was not paid at ſuch Time and Place. 2 kth. 
874. was cited as to this Exception. Vide 1 Lev. 145. 3 Lev. 293. Cro. Car. 281, 
2 Mod. 268, Cro. Car. 5. But no Reſolution of the Court was upon theſe three 
Exceptions. Judgment was given pro Defendant. 1 Lat. 565. 

A Man by Deed indented bargained and ſold Lands to another in Fee, and che. 
nanted by the ſame Deed to make bim a good and ſufficient Eftate in the ſail Lai 
before Chriſtmas next, and afterwards before Chriſtmas the Bargainor acknowledged 
the Deed, and the ſame is inrolled. Per Cur, By the Act the Covenant is rot pe. 


formed, for he ought to have levied a Fine, or made a Feoffment. 3 Leon. 1. B) 

The Condition or Covenant is to make an Eſtate of Inheritance to the Ole“ of L 
Covenantee at ſuch a Day and Place: The Defendant pleads, he was ready at the Dif — 
and Place to make it, Ec. Plaintiff demurs. Per Cur”, The Plea is ill, he ough ” Wn * 
give Notice what Eſtate of Inheritance be would make him. Se 61. Alen Day 


$ Cy. 28. | 

If a Man covenants to make a Conveyance of certain Lands; if a Warrant of Coe 
nant be put into the Deed, he is not bound to ſeal it. 1 Roll. Abr. 424. 

190. Cro. Fac. 571. . 

In Covenant on Articles to pay upon St. Thomas's Day, the Plaintiff making og 
Eſtate, and licet the Plaintiff had performed tho? Defendant did not. Defendant ple 4 
ready to pay and Tender, and that the Plaintiff made no Aſſurance. The Fun 
replied, that he ſealed a Feoffment, and the Defendant neglected to take Seifin, 
fendant demurs, becauſe here is no ſufficient Averment without Notice of the * 
racter made, and when and how he will execute it; for he making a good Eſtate, 
a Condition precedent to the Payment; which the Court agreed ; and where t 50 
cedent Condition is expreſſed, it muſt be averred in the Declaration, and # 1 

1 . | 
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Party bad 1 all on his Part, is not ſufficient. Judgment pro Defendant. 
g ot. 1 Ventr. 147. 

i * 7 56 is bound to make a good, abſolute and perfect Aſſurance in Fee of Copy- 
bold Lands, or others, it muſt .not only be an abſolute but an effectual Conveyance. 
If a Man be bound to ſurrender a Copy hold to the Uſe of A. and his Heirs, on Con- 
$4eration of Money; if be ſurrenders into the Tenant's Hands, he muſt get it pre- 
ſented, for it mult be an effectual Surrender: As if a Man be bound to make a Feoff- 
ment to me upon Requeſt, if I requeſt him to make a Deed of Feoffment, with Let- 
ter of Attorney to B. to make Livery to me, and he doth fo; this is a good In- 
ceptian ; yet | Livery be not made, it is a Forfeiture of the Condition. 1 Roll. 

425. 

x — of the Parties covenants to aſſure I.ands, and the other, in Conſideration 
of the fame Covenant performed, covenants to pay a Sum of Money, he is not 
obliged to pay the Money until the Lands are aſſured. 2 Saunu⁰ẽ 156. But other- 
viſe it is if the Covenant had been in Conſideration of the Covenant to be performed, 
1:44. and Brocas's Caſe, 3 Leon. Caſe 290. 

If a Man makes a Feoffment to the Uſe of A. for Life, Remainder to B. for Life, 
Remainder to C. in Fee; if A. refuſes, B. ſhall take the Eſtate preſently, becauſe ir 
« x Tranſmutation of Eſtate. But in Covenant to raiſe Uſes, the Conſideration 
which raiſes every ſeveral Uſe is alſo ſeveral, and all the Uſes grow out of the Cove- 
nantor's Eſtate ; and therefore if A. refuſes, the next in Remainder ſhall not take pre- 
ently, but the Covenantor ſhall retain it. 1 Co. 154 

On a Covenant or Agreement for the Purchaſe of Lands, the Vendor ſtands as a 
Truſtee for the Purchaſor till the Conveyance is executed. 3 Chan. Rep. 5. 

And where a bad Title was fold with Covenant for further Aſſurance, and after- 
wards the Vendee purchaſed a good Title, and was decreed to confirm, c. See 
2 Chan. Ca. 212. 

One in Conſideration of Marriage ſettles Land upon himſelf for Life, Remainder 
to his intended Wife for Life, Remainder to the Heirs of his Body on his Wife to 
de begotten, Remainder to his own right Heirs; and in the Deed of Settlement there 
is a Covenant with the Truſtees, from the intended Husband, for himſelf and his 
Heirs, that he will not diſcontinue, dock or ſuffer a Recovery to bar the Limitations 


miſſes purſuant to the ſaid Limitation. The Marriage takes Effect, and they have 
flue a Daughter, who marries the Plaintiff, and to whom her Father, who made the 
Settlement and Covenant, gave a conſiderable Portion. The Father afterwards ſuf- 
ers a Recovery to the Uſe of himſelf and his Heirs, and then deviſes the Land in 
Truſt for his ſaid Daughter for Life, Remainder to her firſt, Sc. Son in Tail Male; 
Wand if the Daughter ſurvived the Husband, to the Daughter in Fee; bur if the 
Daughter ſhould die firſt, then the Remainder over, and dies. Husband and Wife 
bring a Bill for ſpecifick Performance of the Covenant, and it was held that A. bein 
Tenant in Tail, and as ſuch having a Power to ſuffer a Recovery, the Lands Jeviſch 
Hall not be effected tho? the Covenant was good to bind the Aﬀers ; and Tuch Cove- 
nant being ar firſt accepted, Equity ought not to vary or alter it, 1 Mil. 104, 461. 
By Agreement between the Plaintiff and the Teſtator of the Defendant, a Parcel 
of Land was to be ſold for 4001. but if it did not ariſe to ſo much, then they cove- 
ranted with each other to repay proportionably to the Abatement; and the De- 
endant's Teſtator covenants for himſelf and his Executors to pay his Proportion to 
the Plaintiffs, ſo as the Plaintiff gave him Notice in Writing by the Space of ten 
ays, but faith not ſuch Notice was given to his Executors or Admioiſtrators. On 
Oer of the Indenture, there was a Variance between the Covenant (which was for 
Notice to be given to the Teſtator) and this Declaration, by which Notice is averred 
to de given to the Executor, and ſo a Demurrer. Per Cur', This is no material Va- 
ance, becauſe the Covenant runs in Intereſt and Charge, and ſo the Executor is 
2 to pay, and therefore it is neceſſary that he ſhould have Notice: But the De- 
"ation was nought for another Reaſon ; they had not declared that this Notice was 


bven in Writing, and that he gave Notice ſecundum formam & effetum conditicuis, 


Which was not good. 2 Mod. 268. 


. of it wi 
"Zed; and tho' the Defendant tendered to him the firſt of March the Inſtrument 


written, 


Win the Settlement, but that the Iſſue of the Marriage ſhall enjoy and hold the Pre- 


ns Conſideration the Plaintiff had promiſed to pay the Defendant yoo 1. for the According to 
r, eden of a Manor, the Defendant covenanted to ſeal the Inſtrument for the Af. Dravghes 
th Warranty, Sc. according to the Draughts between them before made. 
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written, ſecundum trafiones præd, and the third of March requeſted him t, % 
them, yet he had not ſealed them, nor conveyed the Reverſion of the Manor; 14, 
Verdict pro Qnuer', moved in Arreſt of Judgment. 

1. That he ought to ſhew the Inſtruments to the Court, that they might judge o 
them ; to which it was anſwered and reſolved, the Inſtruments were agreed befor 
and therefore he need not ſhew them to the Court. 

2. He doth not ſhew that he tendered him Wax, Pen, Ink, Sc. as he ought; 1 
which it was anſwered and reſolved, there needs no Tender, for the Defendant hy 
taken upon him to do it. 

3. The Requeſt is not well made, being at another Time, not when the Tende: 
was; but it was reſolved the Tender after the Requeſt was the better, for ſo he þy 
Time to read them and conſider them. 

And by Windham Juſtice, Where Conveyances are before agreed, and to be ſe; 
according.to the Agreement, ſo that there is not any Need of Counſel, the Defend 
is to do it at his Peril; and where one is to grant a Reverſion, he had Time to dj 
at any Time during his Life, if it ſo long continues a Reverſion, if he be not haſten 
by Requeſt. Here is a Requeſt, and the Conveyance being agreed, no Tender rect 
to be; but if one be to ſeal a Conveyance generally, there the Counſel of the bu 
chaſor is intended to draw them, and then the Purchaſor ought to tender then, 
t Lev. 44. 1 Keb. 122. 

To make E- On Covenants that before ſuch a Day he would make ſufficient Eftate of Lands of 

flare of ſuch a ſuich Value to the Plaintiff for Life ; the Defendant pleads he made an Eſtate in Lard 

Value. of ſuch a Value, Oc. he muſt ſhew what Eſtate was adviſed, and what Land, that 
ſo there be an Iſſue. 28 H. 8. 1.6. 

Of ſuch a One is bound to aſſure twenty Acres of Land; the Acres ſhall be accounted according 

Quantity. to the Eſtimation of the Country where the Lands lie, and not according to the 
Meaſure limited in the Statute. Cro. Eliz. 665. 

To ſuch Pex. If a Covenant be to aſſure certain Lands to ſuch Perſon as the Covenantee {fall 

ſon. name, and after he aſſures this to the Covenantee himſelf; this is a good Performance 
of the Covenant, tho? it be not alledged that he named himſelf, for this Acceptance 
is a Nomination of himſelf. M. 13 Fac. Houſy and id. 

Uſual Cove- Condition of a Bond was, that if the Plaintiff ſball ſeal to the Defendant a gud aui 

nants. ſufficient Conveyance in the Law of bis Lands in Jamaica, with uſual Covenants, as ly 
the Defendant's Counſel ſhall be adviſed, then if the Defendant ſhould therenpon pay, &i. 
After Oyer of the Condition, the Defendant pleads, that Mr. Va Counſellor at Lat, 
did adviſe a Deed of Bargain and Sale from the Plaintiff to the Defendant, with the 
uſual Covenants, of all his Lands in Jamaica, and tendered the Conveyance to tit 

Plaintiff, who refuſed to ſeal the fame. Plaintiff demurs. 

1. Becauſe the Defendant hath not ſhewed the Conveyance, and an Affirmatie 
Plea ought to be particular: As to plead generally exoneravit, is not good, bit 
it muſt be ſhewed how. Cro. Fac. 165, 359, 363. 1 Sid. 106. Co. Car. 3% 
2 Leon. 214. 

2. The Matter of the Condition conſiſts of Law and Fact, and both ought to teſt 
out. The preparing of the Deed is Matter of Fact, and the Reaſonableneſs and V+ 
lidity thereof is Matter in Law, and the Court muſt judge of it. 

3. The Plea is that the Indenture bad the uſual Covenants, but doth not [ 
them forth. 

But per Cur, The Plea is good; for if the Defendant had ſet forth the who 
Deed verbatim, yet becauſe the Lands are in Jamaica, and the Covenants ae 
tended ſuch as are uſual there, the Court cannot judge of them, but they mo a 
tried by the Jury. He hath ſet forth, the Conveyance was by Deed of Bargain 25 
Sale, which is well enough; and ſo if it had been by Grants, for Lands in Fang 
paſs by Grant, and need no Livery and Seiſin. If any Covenants were unreaſon# 
and not uſual, they are to be ſhewed on the other Side. Judgment pro Defendait 
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2 Mod. 239, 240. — 
Such Aſſu- One covenants to make ſuch Aſſurance as the Plaintifſ*s Counſel ſhall adviſe, d. 
Gen,» Pleads Performance of Covenants, he cannot afterwards ſay, Concilium nen 


his Coune! diſamentum. Cro. Eliz. 822. . 

ſhall ad viſe. If I am bound to make you ſuch Aſſurance as J. S. ſhall deviſe, I am bound at ; : 
Peril to procure Notice; but if I am bounden to make ſuch Aſſurance as your C- 
ſel ſhall deviſe, there Notice ought to be given to me, 1 Leon. 105. 
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an covenants to make ſuch reaſonable Aſſurance as Counſel ſhall adviſe ; uſual 
; . — may be put in; for the Covenant ſhall be ſo SET but =: muſt 
Te be a Warranty in it. 1 Mod. Rep. 67. 

IA Covenant to make — Aſſurance as ſhall be reaſonably deviſed, muſt be of ſuch 
ſurance as differs not from the Bargain. Hob. 295. 

In a Declaration on a Covenant to make ſuch good and lawful Eſtate and Aſſurance 
\ the Law, as by the Plaintiffs Counſel learned in the Law ſhall be adviſed. Plaintiff 
's, that J. S. was of his learned Counſel, and adviſed ſuch a Conveyance, and 
the Plaintiff gave Notice to the Defendant of the Advice, and requeſted him to 
form: Whether this Advice of Counſel ought to be given to the Man who was to 
ke the Conveyance, or to him for whom it was to be made; and adjudged that it 
uſt be given to him for whom the Conveyance is to be made, and he is to give No- 
» thereof to the Party who is to make it. 

If a Covenant be to make ſuch Aſſurance to the Covenantee as the Covenantee 
Il adviſe, and after the Covenantee deviſes an Indenture, and tenders it to him, 
Da he requires Time to ſhew it to his Counſel to adviſe with, which the other denies 
him, yet if he ſeals it not preſently, the Condition is broken. 2 Cv. 3. | 
A. covenants with B. to make ſuch reaſonable Aſſurance to B. in Fee of ſuch Land, re- 
ding to A. and bis Heirs 201. Rent per Ann. as Counſel ſhall adviſe ; and after B. 
ders to A. a Deed Poll, by which A. ſhall enfeoff B. of Land in Fee, reſerving the 
id Rent to A. in Fee : This is not any ſuch reaſonable Aſſurance to bind A. to ſeal 
for this is a Rent-ſeck, and the Deed belongs to the Feoffee, and then A. without 
je Deed cannot have any Remedy for the Rent, it ought to have been a Feoffment 
| Indenture, rendering Rent. 1 Roll. Abr. 423. 

If one be bound to make to a Man a ſure, ſufficient and lawful Eftate in certain 
dt by Advice of J. D. if he makes an Eſtate to him according to the Advice of 
D. be ir ſufficient or not, lawful or not lawful, yet he is excuſed of the Obligation. 
Cy. 23. h. | 
A Leaſe was made for Life by B. and F. and the Covenant was, that he ſhould 
Wake ſuch reaſonable Aſſurance as the Counſel of the Leſſee ſhould adviſe. The 
Counſel adviſed a Fine with Warranty by B. and E with Warranty againſt the 
Jusband and his Heirs; it was moved it was not a reaſonable Aſſurance, becauſe 
de Warranty did reach to other Land; but the Court over-ruled it, and ſaid it is 
e ordinary Courſe in every Fine to have a Warranty, and the Party may rebut the 
farranty. Cedb. 435. : | 
Covenant to aſſure ſuch Land by reaſonable Aſſurance, as by the Plaintiff ſhall be Reafonable 
Iviſed and required; who deviſed and required an Indenture of Feoffment, with Aſſurance. ' 
vvenant to ſave and diſcharge him of all Incumbrances made by the Defendant, and 
pr further Aſſurance, and for not ſealing this Aſſurance the Action is brought. Per 
„on Demurrer to the Declaration, tho? theſe Covenants are ordinary and reaſon- 
Pe, yet the Agreement not being to make it with reaſonable Covenants, but only 
Walonable Aſſurance, he is not bound to ſeal it, for it is not any Part of the Aſſu- 
Nee, and an Aſſurance may be without Covenants. Cro. Fac. 571. T. Raym. 190. 

1 Kd. 467. Quere. 

Articles of Agreement, whereby the Plaintiff covenanted to make an Aſſurance by a 
Jay of Lands, as the Counſel of the Defendant ſhall adviſe, and on Perſeding thereof the 
Peſendant is to pay 300 l. and 300 l. at a Day after. The Defendant pleads, the 

antiff had not at the Time of the Covenant, or after, any Right or Eſtate. 
laintiff demurs. Per Twiſden, He may demur, for tho' the Plaintiff has no Eſtate, 
tif he be required to convey, and doth not then do it by the Time, the Covenant 
broken, for the Eſtate of the Covenantor may be in Truſt ; ſed Cur* contra. This is 
dod in Action by the Defendant for Non-aſſurance; but here the Action is for the 
"ney, and ſo the Defendant hath Election to plead as here, or that he tendered 
ectal Conveyance by Advice, and the Plaintiff refuſed ; and the manifeſt Intent of 
22 is not to pay any Money but upon Aſſurance. 1 Keb. 134, 756. 

r to make ſuch Aſſurance as Counſel ſhall deviſe ; they ſay they tendered a 
. and Releaſe deviſed by Counſel, and ſets it forth with the uſual Covenants, 

*Ith a Warranty: Uſual Covenants may be put in, but not a Warranty. 1 Mod. 

Vide 2 Keb. 68 5 4 

8 685. T. Ray m. 190. | 
Aa. to make ſuch Aſſurance as Counſel of, Vc. ſhall deviſe ; and the Defendant 

Advice of Counſf, , , "oh 
n |: ountel demands a Releaſe with Warranty. Per Cur, This is not any 

» ut a Means to recover in Value. 1 Leon. 130. 1 
| 6 E 
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If A. covenants to make ſuch Aſſurance for the Payment of 1001. to B. as bis ang 
ſhall deviſe, and his Counſel deviſes that A. ſhall make an Obligation of 1000 fn 
the Payment of 100 J. he ought to perform it; aliter if the Covenant had berg 
make ſuch reaſonable Aſſurance. 1 Roll. Abr. 423. i 

A Man covenants to make ſuch Aſſurance as the Connſel of the other ſhall deviſe, t 
the Counſel adviſeth that he ſhall be bound in a certain Obligation that the other ſhall 
occupy the Lands peaceably ; he is not bound to perform it, for this is not any Aft, 
rance within the Intent of the Covenant. Per Cur”, But if a Man be bound t 
do ſuch Acts for the Aſſurance of the Manor of B. as the Counſel of the alte 
ſhall deviſe, and the Counſel deviſeth that he ſhall make an Obligation or Stam 
that the other ſhall enjoy it, he ought to perform it, otherwiſe he hath broken h. 
Covenant. 

If a Man ccvenants to make ſuch Aſſurance as the Counſel of the Covenantes ſat 
deviſe, of an Annuity of 30 l. and of 200 l. in Monies ; and the Counſel derten 
that he ſhall make an Obligation, by which he ſhall oblige himſelf, his Hen 
and Executors, to pay to the other the Annuity, and alſo 200 J. at certain Da 
= is not bound to perform it, for this Obligation is not any Aſſurance of tt 

nnuity, 

A Covenant is to make to the Covenantee, or his Aſſigns, as good a Leaſe as Cui; 
may adviſe ; and that after the Obligee comes to the Obligor and appoints him t 
make a Leaſe to J. S. he ought to do it, altho* no Counſel adviſeth it but the Oblgee 
himſelf; for by the Words it is not neceſſary to have the Advice of Counſch bur 
only that the Leaſe may be made ſo good as Counſel may adviſe. 

If the Condition or Covenant be to make ſuch Aſſurance in Law of certain Lands ty 
the Covenantee or Obligee, as by the Counſel of the Covenantee, upon Requeſt made, ſhall 
be adviſed ; and after J. S. was of Counſel of the Covenantee, and gives his Advice 
to the Covenantee, that the Covenantor ſhall make a certain Aſſurance; and the 
Covenantee gives Notice to the Covenantor of the ſaid Advice, and requires him to 
perform it: He ought to perform it, for it is more convenient that the Counſel ſhall 
give the Advice to the Covenantee than to the Covenantor, for that the Covenantar 
doth not know whether he be of Counſel in this Matter, for he may be of Counle 
in one Thing and not in another. 5 Co. 51. L. 

If the Condition or Covenant is to make ſuch Aſſurance to the Obligee or Core. 
nantee as the Obligee or Covenantee ſhall deviſe, and after the Covenantee deviſet 
an Indenture, and tenders this to him, and he requires Time to ſhew it to his Cour- 
ſel, he muſt ſeal it preſently, for the Covenant is peremptory. 1 Aud. 122. Cale 117 
1 Roll. Abr. 424. 2 Co. 3. 

Defendant covenanted to ſeal ſuch a Conveyance of an Eftate as Counſel ſold d. 
viſe; and the Breach aſſigned was, that the Defendant did not ſeal ſuch Conveyance 
as his Counſel adviſed ; whereas the Plaintiff ought to have ſaid, That his Count 
adviſed ſuch Conveyance, and the Defendant refuſed to ſeal it ; and after Verdi 
upon Nen eft fadum, Pollexfen pro Quer: It ſhall be intended the Covenantor' us 
not the Plaintiff's Counſel, becauſe the Covenantee hath none of the Deeds vii 
made the Title, and ſo cannot adviſe any Conveyance. Holt contra, It is 3 i 
Conſtruction to ſay, that the Counſel ſhall be intended to be the Defendant's Cour 
ſel; ſurely they will be ruled by the Defendant, and then the Plaintiff will be ! 
very bad Condition: And he cited 5 Co. 19, 20. Roſwell's Caſe ; and Ai and 
Wedgwood, Bridgman's Reports. But Judgment was given, that the Defencant, on 
had the Deeds, ought to have produced his Title to the Counſel, and to have gi 
Notice thereof to the Plaintiff. Hayward and Gee, Paſch. 4 Fac. 2. BR |, 

A Covenant to make an Aſſignment according to an Agreement between bim ® 
the Defendant, and as Counſel ſhould adviſe, (and ſays not what Counfe!); 4 4, 
tion was brought for Non-performance, and moved that the Plaintiff's Counſ:/ 1 
give the Advice, becauſe he is the Perſon intereſted. Anſwered, that 1 8 
tendant had alſo an Intereſt, for it is an Advantage to him to make the A 1 
ment for the Saving of his Covenant. But it had been otherwiſe, had it * 
make ſuch Conveyance as Counſel ſhould adviſe; for that the Perſon to " ; 
the Covenant is made may chuſe whether he will have a Feoffment, — 
Confirmation; and then the Counſel ſhall adviſe what Sort of Coe l 
proper. But here it is to make ſuch Aſſigument as the Parties had ag'** Up 


3 Mod. 191, 192. 


li 
1 


ous 68. Covenants, 475 


In Adion of Covenant, which was to make ſuch an Aſſignment to the Plaintiff, Who be 
wording to an Agreement made between bim and the Defendant, as Counſel ſhould — to 
udoiſe The Queſtion was, If the Plaintiff's or Defendant's Counſel ſhall give the e. 
\4vice? It ſeems his Counſel ſhall adviſe to whom the Covenant is to be made, 

160. 

N 1 * to make ſuch Eſtate to the Plaintiff as bis Connſel ſhall adviſe, and ſaith, 

wncilium non dedit adviſamentum : It was a Quere, whether he ought not to ſay, Con- 

um nallam dedit adviſamentum ; but now it is ſettled a good Plea, 11 H. J. 23. a. 

H 7. 4 and he needs not alledge what Perſons were of his Counſel, and that they 

ve no Advice, for the Plea is in the Negative: But if he pleads his Counſel gave to 

m ſuch Advice, he ought to plead what Perſons were of his Counſel ; then the Re- 

ation was, that 7. VM. was of the Plaintiff's Counſel, and no more, and he gave 

©.ch Advice, &c. which Adviſement the Plaintiff notified to the Defendant : Iſſue on 

ne Advice. 6 Hen. J. 4. 3 
The Defend int covenanted, that whereas the King had granted the Office of Lo give Se- 
filnegeor to the Duke of Lenox, who had made the Hainrif his Deputy for ſeven pen 
ears, of all Places except Colcheſter ; that the Defendant covenanted with them, ot an Office to 
chereas the ſaid Duke had made a Deputation of that Office in Colcheſter for two pay ſo much 
ears, he would procure a Deputation to them for ſeven Years in the Tame Manner Nearh. 

; Everden had it, Proviſo that they, upon the making thereof, ſhould give Security 

2r the Payment of 100 J. per Aun. Rent for it, and Performance of Covenants; and 

hey alledged that they were always ready to give Security for the Rent, and the De- 

endant had not procured the Deputation. Defendant demurs: 1. Becauſe they do 

ot alledge Performance of the Promiſe, but only a Readineſs to have given Secu- 

ty ; ſed non allocat” ; for they need not give Security till Deputation made, and the 

lon- performance of the Promiſe ought to come on the other Part. 2. Becauſe it is 

jot ſhewed that they required a Deputation to be made, and the Quality how the 

ther was made, nor in facto that there was any Deputation made to Everder ; ſed 

n allocat* ; for the Covenants mention that there was a Deputation, and he is 

ſtopped to ſay the contrary ; and at his Peril he ought to procure ſuch a one to the 

Plaintiff as the other was, and that the Defendant ought to procure it immediately 

ſter the two Years expired, that the Plaintiff might not loſe the Profits thereof after 

ey were due. 3. Becauſe they ſhewed not the Breach according to the uſual Form. 

Wt [ic uon tenuit conventionem in hoc, Sc. Sed per Cur, There being a Breach thereof 

{ pfficiently alledged, they need not make a Repetition. Cro. Fac. 297. 


In Covenant o convey Land to make and ſuffer, &c. all and every ſuch reaſonable Act Requeſt, 
nd Ats, Thing and Things, whatſoever they be, for the good and lawful Aſſuring and 
we Making of the Manor of S. to J. S. and bis Heirs, &c. and the Breach aſſigned was, 
at he requeſted the Defendant, Quod ipſe conveyaret & aſſuraret manerium de S. to 
q. S. &c. It is ſufficiently aſſigned, for the Defendant ought to have done this upon 
kequeſt by Feoffment, or ſome Kind of Aſſurance; and if after the Plaintiff requeſt 
Fine, the Defendant ought to acknowledge it alſo, and ſo upon every ſeveral Re- 
queſt; but he is not bound to give any Obligation or Recognizance, which is col- 
eral Security. elv. 44, 45. Moor 682. 1 Brownl. 84. 

Whereas B. per another Indenture had aſſigned to C. a Meſſuage, Sc. Now this 
ndenture witnefſeth, that R. covenants that he or his Brother would deliver to C or 
n his Abſence to E. at his Shop, a Tarrier of the Premiſſes, and of the Verity of 
Fils, ad optimam eorum peritiam, upon Requeſt made to them by C would take their 
Vath before. a Maſter of the Chancery, and alſo would deliver to one V ſafely to be 
Pt, to the Uſe of the ſaid B. and C the original Demiſe whereof he then had a 
PY, Sc. Tho' in this Caſe they are not bound to make Oath without Requeſt, 
F* they are to deliver the original Demiſe ſaus Requeſt, for the Requeſt refers not 
o this, but the firſt, as appears by the Requeſt amongſt the Covenants, and not in 
{ veginning or End. 2 Roll. Abr. 250. 

6h — for himſelf, his Heirs, Executors, Adminiſtrators and Aſſigns, within 
g Lears, upon Requeſt, to convey to the Plaintiff a Copybold Eſtate : M. dies, a Re- 


. 0 be made to his Executors ; tho* V. was ſeiſed in Fee, the Executors are 

ad to ſee it done. 2 Bulſt. 158. | 
Covenant to m 
ated Part, th 
0 mak 


bled b 


ake a Leaſe of ſo many Rooms upon Requeſt, and the Covenantor pro- 
N e Plaintiff did not aver in his Count, that he requeſted the Defendant 
: = a Leaſe; but it ſeems not to be neceſſary, the Defendant having diſ- 
miclf by the Proſtration of the Buildings. 1 Lit. 308. 1 
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If A. covenants with B. upon reaſonable Requeſt to him made by B. to ſurren; 
certain Land and all his Intereſt in it to B. and alſo to permit B. to take the Profe 
of the Land; in. this Caſe the Requeſt doth not go to the taking of the Prot. 
but only to the Surrender, ſo that he is bound to ſuffer him to take the Profr 
without Requeſt, altho* there is but one Word that goes to the Whole, 2 Ryj A 
248, 249. 

8 — was, to make Aſſurance of certain Lands to the Obligee before the 
tenth of March 17 Eliz. and if it fortunes that the Obligee refuſe to accept the 4 
ſurance, and ſhall make Requeſt to have 1001 in Satisfaction of it; then if u : 
ſuch Requeſt within five Months after he pay the 100 l that then, Oc. and * 
Day he refuſed the Aſſurance, and afterwards, 27 Eliz. he maketh Requeſt to have 
the 100 1 The Queſtion was upon Demurrer, whether this Requeſt was ſufficient fy 
the Time? Per Cur', A Requeſt at any Time during his Life was good, and he i; Not 
reſtrained to make it at or before the Day the Aſſurance was to be made, Judgment 
pro Quer. Cro. Eliz. 136. 1 Leon. 185. 

Covenant or Condition before Michaelmas to make, acknowledge and ſuffer, &. 
all and every ſuch reaſonable Acts and Things, whatſoever they be, for the Huf 
Aſſuring, ſure Making, of the Manor of D. to J. S. and his Heirs. Defendant plead; 
that before Michaelmas the Plaintiff rationabilit non requiſivit le Defendant ad fatiend, 
Oc. aliqua rationabilia actum & acta que forent pro bona & legitima aſſirancia of 4 
Manor. Plaintiff replies, quod ſuch a Day before Michaelmas he requeſted the 
Defendant, quod ipſe conveyaret E aſſuraret manerium de D. to J. S. ſecundum tenren 
conditionis (conventionis) pred” : found pro Quer. Moved in Arreſt, that no ſufficent 
Breach was found, for the Plaintiff ought to have required an Aſſurance in certain, 
viz. Feoffment, Fine, Sc. The Condition being ſpecial, all and every Act, &. fe 
non allocatur ; the Iſſue is good, and the Condition is broken, for by the Condition 
the Defendant is to do all and every Act whatſoever; ſo that if the Fliintiff requeſt 
a Fine, Ec. then when the Plaintiff requeſted to convey the Manor in Generalty, 
the Defendant ought at his Peril to do it by ſome Kind of Aſſurance; and if he makes 

a Feoffment, yet if after the Plaintiff requeſt a Fine, Ec. he muſt do it. Lev. 44. 
1 Brownl. 84. Moor 682. 

An Aſſurance ought to be drawn according to the Covenant; it was agreed 22 70 
28 Eliz. That the Defendant ſhould make an Indenture of Bargain and Sale of all tle 
Lands which the Defendant then had in Yarmouth, and on 14 Sept. 29 Eliz. the Plain 
tendered to the Defendant an Indenture of Bargain and Sale of all the [aid Lands wit tt 
then had in Yarmouth, Habend' to him and his Heirs, ſecundum concluſionem & cgi. 
mentum pred ; which the Defendant refuſed to ſeal. The Indenture of Bargain ad 
Sale is not warranted by the Agreement, becauſe it may be he had other Land en 
the 14th of Sept. 39 Eliz. than he had at the Time of the Agreement, ſo needs 1d 
to ſeal it, tho* in Truth he had not any more Lands; tho' Popham ſaid he had nete 
Lands: He ought to have ſhewed it. Cro. Eliz. 660. 

If the Aſſurance drawn agrees in Subſtance with the Covenants, tho' they vary i 
Words, it is not material; as if it were covenanted to aſſure all his Lands in D. at 
the Aſſurance is drawn by particular Names, it is good. Vid. 

If A. leaſes to B. for twenty-one Years, and covenants at any Time during tht H. 
of B. upon Surrender of the old Leaſe, to make a new Leaſe for the Reſidue of tie Term 
and after A. leaſes to a Stranger: Tho? B. by the Words of the Indenture ougit! 
do the firſt Act, viz. make a Surrender, yet becauſe A. has diſabled himſclf to mae 
a new Leaſe, B. ſhall not be obliged to ſurrender his old Leaſe without Poſſuu 
of a new Leaſe, but may bring Covenant without making any Surrender. 50 
20, 21. | f 

So if a Man covenants to enfeoff J. S. upon Requeſt, and after enfeoffs another, 75 
may have Covenant without Requeſt. 5 Co. 21. 4. : 

A Covenantor covenanted with the Covenantee, that he at the Coſts of the Ct 
nantee would aſſire ſuch Lands to him before ſuch a Day; the Covenantor ought te“ 

the firſt Act, viz. to give Notice what Aſſurance he will make, ſo as the other 17 

know what Coſts he is to tender; aliter if he covenants to make ſome certa * 

ſurance, as Fine, Feoffment, Sc. Cro. Eliz. 517. Owen 157. Moor 15“, 5” 

22. And it is all one when the Covenant is general and when it is particular; hat” 

make a Feoffment, the Covenantor ought to do the firſt Act there if he will le 

by Parol or Indenture. 


O 
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One covenants fo make an Eſtate in Fee at the Cofts of the Covenantee ; the Cove- 

antor is to do the firſt Act, viz. to let him know what Conveyance he will make: 
95 Twiford and Buckley's Caſe, upon an Indenture of Covenants, wherein one of the 
Parties did covenant to make a Leaſe for the Life of the Covenantee, and for two 
«her Lives as be ſhould name, and the Covenantor was to give Poſſeſſion. The Breach 
Toned was, that the Defendant had not made Livery and Seiſin, and upon Per- 
formance pretended, the Plaintiff did demur ; and upon great Debate, it was reſolved 
har the Covenant was not broken, for that the Plaintiff had not done that which was 
felt to be performed on his Part, viz. to name the Lives. 2 Med. 1g. 

Covenant or Statute with Defeaſance, to make ſuch good Aſſurance of an Houſe to W. 
with ſuch Covenants which he ſhould accept and ſignify under his Hand to be reaſonable, 
. ſhould pay to him before the firſt of Auguſt 3501; He ſurmiſeth he was always ready 
o make the Aſſurance, and that the ſaid //. had not ſignified what Aſſurance he 
would accept, nor required any. Per Cur', He is not bound to deviſe any Aſſurance 
or Eſtate ; but it is in his Election to accept an Eſtate tendered, or the Money, and 
there cannot be an Acceptance but where there is a Tender on the other Party, and 
therefore the other Party ought to have deviſed the Eſtate, and procured V to ac- 
cept thereof, otherwiſe he ought to pay the Money. Cro. Eliz. 718. 

A Condition or Covenant to make a ſufficient Leaſe to the Obligee or Covenantee before Coſte, 
<< a Day, the ſame to be made at the Coſts of the Obligee: It is a good Plea, that 
the Plaintiff did not tender the Coſts to him, and if then, that he was ready. Moor, 
tf, 72. 

If the Aſſurances are to be made at the Cofts of him to whom they ought to be made, 
he may require the Aſſurance to be made by Parcels; aliter when the Covenantor is 
to be at the Charges: Yet there, if the Party requires an Aſſurance of Parcel, the 
Covenantor muſt do it, but then he is diſcharged from making any Aſſurance of that 
which remains. Cro. Eliz. 681. | 

* When I am obliged that F. S. who is a Stranger, ſhall levy a Fine to the Obligee, 
the Obligee is bound to ſue forth a Writ of Covenant, for it is no Reaſon to compel 
the Obligor, who is a Stranger to the Eſtate that paſſeth by a Fine, to ſue a Writ of 
Covenant; but if I am obliged to you that F. S. ſhall levy a Fine to F. N. in ſuch 
Caſe the Fine ought to be levied at my Peril tho' F. N. will not ſue a Writ of Cove- 
nant. Winch 29. 

If one covenants generally to levy a Fine of Lands, he is not bound thereby to go 
befote Commiſſioners by Dedimus. Stile's Pratt. Reg. ns. 

A. covenants at the Coſts of B. to aſſure. him ſuch Lands before ſuch a Day ; the 
Day was paſt, and no Aſſurance tendered by the Covenantor, nor Coſts by the Co- 
venantee: The Covenantor is to make the Aſſurance, and that may be what he 
pleaſeth, by Fine, Feoffment, Sc. and therefore he ought to notify his Readineſs to 
G0 it, and what he will do, to as the other may know what Coſt to tender: But if 
de had covenanted to make ſome certain Aſſurance, as Fine, Feoffment, Recovery, 

Ec. aliter. Cro. Eliz. 517. fl. 42. The Covenantor ought to do the firſt Act, viz. 
notify to the Covenantee what Eſtate he will make, ſo that the Covenantee may 
know what Sum to tender, and it is all one whether the Covenant is general or parti- 

ar, as to make a Feoffment. Moor 457. 5 Co. 22. b. 

A Covenant was, that the Covenantor would make ſuch Aſſurance before ſuch 
4 Day to the Covenantee, at the Covenantee's Charge (but there was no Requeſt 
Pentioned in the Covenant on either Part): Here the Obligor hath his Election of 


Fat Manner of Aſſurance he will make, and then the Obligee is to provide the 
Coſts for it. Moor 454. | 


Thirdly, To ſave harmleſs and indemnified. 


A Man fold his Land, and covenants to fave the Vendee barmleſs on * : It was 
dad, if the Land be extended by Force of a Statute before the Requeſt, the Cove- 
= s not broken, for that now the Covenant is become impoſſible by the N egligence 
I the Covenantee himſelf. Moor 67. 
8 Covenant was, that the Covenantee, bis Heirs and Aſſigns, ſhall and may lawfully 
1 and bold a Meſſuage, &c. without the Let, &c. of the Covenantor or bis Heirs, or 
wag, other Per ſon diſcharged, or upon reaſonable Requeſt, ſaved harmleſs by the ſaid 
anker from all former Gifts. Defendant pleads, no Requeſt was made to fave 
6 F 1 him 


— 
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Intereſt. 3 Lev. 118. 


ſaid Obligation, and after he does not pay the Money at the Day, by which the Bard 
is forfeited, and the Surety to avoid Suits pays the Money: He may have an Action 


dit hout Damage of all Rents payable to tbe Leſſor, and after B. lets Parce 


and the Sufferance of the Rent to be in Arrear without actual Damages, is no Be 


* 


him harmleſs. Judgment pro Quer*, becauſe the Defendant hath not anſwered to al 
the Covenants, vi. to the enjoying of the Lands; for there were two Covenants te 
enjoying and ſaving harmleſs. Moor 591. pl. 797. | : 

A Covenant was, whereas J. F. claimed to have a Leaſe for Tears of the Manor 
Dale, made to him by W. that the Deſendant would keep without Damage from all Clair 
and Intereſt to be challenged by J. F. de tempore in tempus, during the Tears, &c. The 
Defendant pleaded, that after the making of the Obligation until the Action brough 
the Plaintiff was not damnified Ratione dimiſſionis : The Plea is good, for if he were - 
damnified Ratione dimiſſionis, then he was not damnified by Reaſon of any Claim or 


Covenant was brought upon Indenture of Leaſe for nine Years, dated 1 7% 
16 Car. 2. which was to ſave the Plaintiff harmleſs of all Evidlions during the um, 
and the Breach aſſigned was Eviction, 26 June 16 Car. 2. Defendant pleads that 
the ſaid Deed was Primo deliberat' 1 July 17 Car. 2. which was after the Breach af. 
ſigned ; and pleads further, that the Plaintiff was not ejected after the Delivery 
the Deed ; upon which the Plaintiff demurs. Et per Cur', Theſe Words during the 
Term in Computation, and not only from the Time of the Delivery of the Dee 
when it commenceth in Point of Intereſt; and ſo Judgment given fe the Plaintf 
Sid. 374. Cro. Fac. 263. | 

Covenant to ſave harmleſs and indemnify the Plaintiff and his Lands in Sale frm a 
annual Rent of ſuch a Leaſe during the ſaid Term. Defendant pleads, Quod a tempor 
confectionꝰ ſcrip' pred” bucuſq; exoneravit & conſervavit the Plaintiff and all his fad 
Lands from the ſaid Rent; Et hoc, Ec. Plaintiff demurs, he ought to ſhew Suomets 
exoneravit, it being a Plea in the Affirmative ; had he pleaded Nan dannificar, it had 
been good. Co. J. 634. 

In Debt on Bond to ſave harmleſs from Iawſul Buidion; Dower being recovered 

after Bar by Fine and Non-claim, without Exceprion to it, which might have been 
taken: It was held no lawful Eviction, and ſo the Defendant found Not guilty, for 
the Plaintiff muſt ſufficiently intitle himſelf. 1 Keb. 37g. 
Covenant to ſave harmleſs from Suits and lawful Evictions. Defendant pleads Per- 
formance. Plaintiff replies, that 7. F took out a Writ of Hab' fac? poſſeſſo out of 
B. R. Debito modo execut; and by Virtue thereof entered on the Poſſeſſion of the 
Plaintiff, and did expel and amove him. Defendant demurs ; Judgment pro De- 
fendant. Debito modo is not ſufficient without ſhewing Particulars: Contra in the 
Spiritual Court; as in Debr for Rent to ſay A. did demand debits modo, it is ill; 
the Hab' fac“ puſſc/fion* doth always recite the Term of the Judgment, and that muſt 
at leaſt be ſhewed, but not the Title of him that evicted. Per Windbam, 1 Keb. 3% 
413. 1 Lew 83. | 

In Conſide ration of a Promiſe of 7}. per Ann. for five Years, the Defendant pro 
miſed to ſave harmleſs againſt all; but P. the Plaintiff ſhewed, that one M entered: 
Here is no Leaſe as there was in the Caſes of Brocham and Cham, and Gotier's Caſh 
Dyer 328. Hob. 35. And ſo no lawful Title of Entry need to be ſhewed, the Debut 
not being concerning the Title, but only. concerning the Occupation. 3 Ke. 755 
2 Lev. 19 

If a Man enters into a Bond with another for his Debt, with Condition to pif 
Money at a Day, and the Principal aſſumes to diſcharge and ſave bim harmleſs fron l 


on the Caſe a 
a ſtronger Ca 
433. Bur, 
If a Leſſee of a Term, rendring Rent, aſſigns it to B. and B. covenants to f 
| of the £4 
to A. and after the Hay of A. is there diſtrained for Rent in Arrear, yet the Ct 
nant is not broken, for that the Diſtreſs for the Hay is unlawful, and a Treſpih 


_ the Principal, for the Aſumpſu is broke; and the Court {aid ti 
e by Reaſon of the Word Diſcharge. H. 14 Fac. B. R. 1 Ri. A. 


of the Covenant. 1 Roll. Abr. 433. To 
If A. and B. are bound in an Obligation to perform certain Covenants contained 
an Indenture, whereof one is to pay certain Monies, and C. covenants with A1 4 
B. to ſave them barmleſs of all Things contained in the ſaid Indenture, and after dl 
Money is not paid according to the Indenture, whereby the Obligation 15 10 = 
* 1 0 
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et it ſeems C. is not bound to ſave them harmleſs from the Bond, for it is a Thing 
"allareral to the Indenture. Mic. 5 Fac. Scot and Pope v. Griffin. 

Condition of a Bond, reciting, that whereas the Plaintiff and one H. were bound 
in another Bond for Performance of Covenants : If the ſaid H. ſhould perform the 
Covenants in that Indenture, and ſhould ſave the Plaintiff harmleſs of the ſaid Bond, 
hen, Nc. The Defendant on Oyer of the Condition pleaded, that H. had performed 
the Covenants in that Indenture, and that he had ſaved the Plaintiff harmleſs of thar 
Bond. Upon a general Demurrer the Plea is ill in Subſtance, both becauſe the Co- 
renants in the Indenture were not ſet forth, and ſome of them might be in the Nega- 
tive, Oc. and alſo becauſe he hath not ſhewed how he ſaved the Plaintiff harmleſs. 

2. 

ws Plaintiff declared that the Defendant let to him ſuch Land, and covenanted 
to ſave him barmleſs againſt all Suits, Evittions or Expulſions. Defendant pleads, F. S. 
ouſted him by an Hab' fac poſſeſſion”. Plaintiff demurs: The Plea is ill for two 
Cauſes; Firſt, Becauſe he pleads Expulſion by an Execution, without ſhewing any 
Judgment : He ought to have ſaid, that 7. $. brought Ejectment upon which taliter 
roceſſum fuit quod conſideratum fuit, that he ſhall recover; and upon this ſued an Hab 
ac poſſe ſion”. Secondly, He ought to have ſhewed that J. S. had legal Time before 
the Leaſe, upon which he brought the Action; for the Covenant doth not extend 
but to Expulſions upon eigne droit, and perhaps in this Caſe F. S. might recover by 
Virtue of a Leaſe made to him by the Plaintiff himſelf. 1 Lev. 83. 2 Keb. 379. 


Fourthly, Concerning Marriages and Portions. 


T. in Conſideration the Plaintiff would marry his Danghter Sarah, promiſed to give 
him as much in Marriage with ber as be gave in Marriage with any of his other 
Dayghters, and alledgeth he had three Daughters, Alice, Anne and Sarah ; that 
aintiff married Sarah; and that Alice married E. and that T. gave 100. and a 
Bond of 106 J. to pay to E. 50 l. more at three Months End after his Deceaſe, if 
he ſaid Alice, or any Iſſue of her Body, were then living; and aſſigns for Breach, 
hat he had only paid him 40 J. in his Life-time, and that he had requeſted of the 
Defendant's Executors 60 J. more, and a Bond for the Payment of 50 l. and avers 
hat Alice had ſuch Iſſue alive. Per Cur', He ought to have averred that Sarah, 

r ſome Iſſue of her Body, was then alive; but the Judges agreed not, whether 
1 he + yon or Promiſe extends only to Money given, and not to the Bond. Cro. 
186. 

In Conſideration of Marriage the Defendant promiſeth or covenants he would pay 

r the Wedding Apparel. Plaintiff alledgeth he married her, and provided for her two 

owns and two Petticoats, and the Defendant had not paid ; and it was moved for 

ror, that he ought to pay for one Gown and one Petticoat, and no more; ſed non 
wo:atur; Wedding Apparel to be taken according to common Parlance, Ec. on the 

edding-Day, and uſed ſometime after, the Declaration is good. Cro. Car. 53. 

If 4. covenants with B. whereas there is a Marriage intended to be ſolemnixed be- 
| een A. and C. the Daughter of B. at or before the 14th Day of Avguſt next ; and 
vereas the ſaid B. bath paid A. 1000 l. Portion, &c. the ſaid A. in Conſideration. 
; pereof doth covenant with B. that he within one Tear of the Day of the Marriage 
fl 


P aſſure Lands of the Value of 400 l. per Ann. Altho' the Marriage be not before 


an 


* yet the Covenant muſt be performed. Jin. 21 Fac. B. R. Gregory and 


Upon Marriage the Plaintiff covenants to pay to his Son-in-law and Daughter 20 l. 
r Ann, and upon Demurrer the Queſtion was, if 20 J. by the Year ſhall be intended 
o r one Year only, or for their Lives: It ſhall be for their Lives, and the Mainte- 
" ce ſhall be as laſting as the Marriage; it is in Lieu of a Portion, and ſhall be taken 
& 0ngly againſt the Covenantor. 1 Sid. 151. 1 Lev. 102. 
10 1 — to pay 10 l. to the Covenantee at the Day of Marriage of the Cove- 

f e the Covenantee is not bound to give Notice to the Covenantor before his 
* W bes at what Day he will be married; but the Covenantor ought to take No- 
10 OL it at his Peril 


» inaſmuch as he has taken upon him to pay it at the Day. 1 Roll. 


it þ. 355. Cro. 7 


\ ac. 404. So if it were a Covenant to pay ſo much within a Tear after 
aal marry C. 1 Roll. Abr. 463. 4 


If 
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If A. ſeiſed of Lands in Truſt for B. covenants with J. S that in Conſideration 1), 
de «wonld marry his Daughter, that he himſelf would ſtand ſeiſed of the Land to the C, 
þ; ©: for Life, Remainder to D. in Fee; the Marriage takes Effect. 7.S. not bai 

otice of the Truſt, it ſeems that the Eſtate for the Life of J. S. nor the Re. 
mainder of D. are not ſubject to the Truſt, becauſe they come in under a valuable 
Conſideration, viz. the Marriage, and have not Notice of the Truſt. 2 Roll. Abr. 78. 

In Aſumpſit, about the Communication of the Marriage of the Plaintiff's Daughty, 
the Defendant promiſed him, that if be would haſten the Marriage, and have 4 5 
within twelve Months then next following, he would give bim 1001. He ſets forth he 
did haſten the Marriage, and had a Son within twelve Months after the Marriage, 
and a Verdict pro Quer; and it was moved in Arreſt of Judgment, that the Plains 
had not ſet forth he had a Son within the Time, the Words, then next following 
ſhall be referred to the Time of the Communication. But per Cur* contra. 1 Vent. 252 

If I covenant with a Man that I will marry his Daughter, and he tovenants with w 
that for the ſame Canſe he will make an Eſtate to me and his Daughter, and to the Her 
of our two Bodies begotten, of bis Manor of D. he ſhall not make it till we are mattiei. 
Codb. 8. i 

Defendant covenanted that if the Plaintiff, ad inſtantiam defendentis, would mary 
the Defendant's Daughter, he would pay bim 20l. and give him twenty French Piers 
towards his Wedding Dinner; and alledgeth in Fact, he married the Defendant" 
Daughter, and had required him to pay the 20 J. and he had not paid it; and 
that twenty French Crowns amounted to fix Pounds in our Engliſh Money, and the 
Defendant had not paid them. Object. 1. He avers not that he married her ad in. 
ſtantiam defendentis : But per Cur”, It ſhall be intended ſo; and twenty French Pieces 
is not twenty French Crowns, for it may be any other Pieces. But fer Cur, French 
Crowns are the common Coin of France, and here known, and it ſhall be intended 
according to the uſual Speech. Cro. Car. 195. 

Covenant fo pay 300 l. in Conſideration of a Marriage between the Plaintiff and lis 
Daughter ; which 3 00 l. was to be paid within three Months after that le ſhall come t9 
the Age of eighteen Tears, or within eighteen Days of the Marriage, after Nitice mate, 
which ſhall firſt happen. Per Cur', The Notice ſhall relate to both, becauſe it is un- 
certain which of them ſhall happen firſt. Latch 158. 

Covenant was to aſſure yoo a Copybold to the Plaintiff if he married his Daigiter 
Per Cur, It is ſufficient for the Plaintiff to alledge licet ſepius requiſitus, without 
giving Notice of the Marriage, and he need not ſhew a Court to be holden. Cr. 

ac. 102, 

74 Marriage Portion to be laid out, Ec. is not Aſſets. 2 Keb. 841. : 

Settlement of Lands on precedent Agreement and Treaty of Marriage and Portion 
paid, is ſufficient againſt the Purchaſor tho' there were no Article. 3 Keb. 6. 

Bond for Performance of Covenants ; one was to marry S. the Daughter; anotit 
that Sir E. F. and his Wife ſhould levy a Fine of ſuch Lands to the Defendant, 3% 
to dere Daughter & and to the Heirs of their Bodies. 3. That the laber. 
tanct of the Premiſſes ſhould remain in the ſaid Sir E. S. or himſelf, until the Fir 
levied. 4. Whereas he had granted a Leaſe for Years to &. the Plaintiff's Daughtt 
that he had not made any former Grant, nor would make any Grant thereof with 
the Plaintiff's Aſſent. The Defendant, quoad the laſt Covenant in the Negatifh 
pleads that he had not made any former Grant of the Leaſe, nor had made # 
Grant after the Obligation without the Plaintiff's Aﬀent. Et quoad omnes all c, 
ventiones, that he had performed them. Plaintiff demurs : 

1. Becauſe the Covenant to levy a Fine is an Act to be performed by a Strang 
and it is an Act to be performed on Record, in both which Caſes he ought to py 
how he had performed it; and it is not ſufficient to plead general Performance, K 
Acts of Record ought to be ſhewed ſpecially, and the Anſwer to them 15 only & 
tiel Record, and no other Iſſue can be taken. 

2. Becauſe the Covenant being in the Disjunctive, he ought to ſhew ſpecial 
of them, and not generally. : n 

3. He pleads he did not grant without the Plaintiff's Aſſent, which 1s 3 Neg 1 
pregnant, and ſo not good; and all allowed per Curiam. Cro. Jac. 559 * 


Rep. 159. 
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Fifthly, Concerning building Honſes, &c. | Vide Repairs ante. 


Leſſce covenanted to build a Houſe upon the Land within ten Tears. Leſſee aſſigned 
„ Term. Action is brought againſt the Aſſignee. Aſſignee pleads, that the Leſſor 
atered, and had the Poſſcffion for Part of the ninth Year. Per Cur', He ought to 
ave ſhewed that he held him out with Force, and would not ſuffer him to build, 
or it may be entered by Right for Non-payment of Rent) as indeed it was. 
04h. 69, 20. 

» — to build a Honſe, Fuxta regulas præſcript' in the Stat. 19 Car. 2. c. 23. 
be Breach was aſſigned in not covering with Cantilevers with Lead, juxta regulas 
crit in the aforeſaid Act of Parliament; to which the Defendant demurred. 
der Tuiſden, It ſhould be recited thut the Statute doth ſo preſcribe. Mild contra: 
his is not iſſuable, but confeſſed by the Demurrer not to be done. Fuxta regulas 
e[.ript? in prædict actu; but the other is a ſufficient Averment. But C. J. Hale gave 
adament, becauſe the very Covenant itſelf ſtops to ſay it was otherwiſe in the Act 
Parliament ; but were this not the Covenant itſelf the Breach were too thort, un- 
Gs it be averred that the Act of Parliament is to cover with Cantilevers, Cc. 3 Keb. 
42, 151. 2 Lev. 85. 

If A covenants with B. to build a Houſe by a Day, and B. doth forbid him, and 
hereupon he forbears to do it; in this Caſe the Covenant is broken : Bur if he by 
dual Impediment hinders him, or be the Cauſe why the Thing is not done, then 
he not doing it is no Breach of Covenant. | 

Covenant for not building of a Houſe ; Defendant covenanted that he world ereF 
bree Honſes upon ſuch Land demiſed to him, unleſs be were reſtrained by the K ng's Pro- 
mation. Defendant pleaded, ſuch a Day and Year the King made a Proclamation 
0 reſtrain building. Plaintiff demurs, becauſe a Proclamation was pleaded, and no 
lace expreſſed where the Proclamation was made, and ſo no Venue, if Iſſue ſhould 
e joined; alſo becauſe it is not pleaded to have been ſub magno figillo Anglie, for a 
Proclamation binds not unleſs it be under the Great Seal; and if it be denied, there 


an be no Iſſue thereupon, (but only Nu tiel Record) which cannot be unleſs he 
leads it to be ſub magno ſigillo. Cro. Car. 180. 


Sixthly, To permit Things to be done. 


Plaintiff demiſed two Houſes in Mark-lane in the Pariſh of Ft. N. V. with all 
Nays, Paſſages, Ec. for twenty-one Years, at 24. Rent. The Defendant covenants 
at ſhe would permit at his own Coſts to make a Drain to convey the waſte Mater from 
a 2 Houſes and the main Shore in Six-Bell Yard; he ſnews he entered, and that 
de Defendant had broke the Covenant, eo quod, that the being poſſeſſed of a Term 

Years then and yet to come of a certain Parcel of Land and two Stables lying be- 
een the demited Premiſſes and the ſaid main Shore in Six- Bell Tard, and by which 
e Drain ought to run; and then ſets forth, the Defendant had aſſigned all her 
erm in the (aid Piece of Ground and Stables to T. who entered and died poſſeſſed ; 
nd M. his Wife, as Adminiſtratrix, poſſeſſed herſelf of it, and married to B. and 
0 aid B. and his Wife 1017 permiſerunt to make a Drain, but refuſed. Defendant 
peace, the ſaid Paſſage being in the demiſed Premiſſes, is ſituate in the Pariſh of Sr. 
8 aforeſaid, and leads from the demiſcd Houſes in Six- Bell Tard, and ſuch a 
8 have been made, and ſtill may be; and the Defendant did permit the 
untiff to make a Drain, and the Plaintiff might have done it. Plaintiff demurs. 


" Cir”, There ſhall not be Election to make the Paſſage thro' the Stables, Sc. if 
ner proper Ways may de. - 


ut there were Exceptions to the Declaration : 


1 ere is no certain Flace for the Houſes demiſed, which are ſaid to be lying 
N ! the Pariſh præd', whereas there are two named before, St. Margaret's and 
Jamess. 


1 Breach, eo quod, they did not permit, is no poſitive Affirmation. 

is A ovenane is, that the Defendant, her Executors, Adminiſtrators and Aſ- 
* I. 47 And the Breach is laid in the Aſſignees not permitting. And it ap- 
bi. Denies Wie that this Aſſignment was made to Tomlinſon divers Years before 


fore the Plaintiff; and this Covenant cannot be extended bur only to the 
es of the Defendant after the Demiſe made. 


6 G 4. It 


al 
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it ſpecially, & non permiſit, or permiſit, is a good Plea. 


| —_— 
4. It is ſaid Q1o0d non permiſerunt, but no ſpecial Diſturbance, which ought to ha; 
been particularly ſet forth for the Court to judge of. 
Per Cur', All theſe Exceptions but the ſecond are fatal, eſpecially becauſe h 


Diſturbance is laid to be by an Aſſignee who came in before the Demiſe. 1 Sand. 116 T 
2 Vent. 277. end 
A Man makes a Leaſe for Years, and a Bond with Condition that he ſhaj ſrfferth beide 
Leſſee peaceably and quietly to enjoy during the Term, and that witbout Trouble or þ vita in A 
of the Leſſor, or any other Perſon, then the Obligation to be void. Per Cur, The Wor what 
ſuffer ſhall rule all the Reſidue of the Sentence; ſo that by the Entry of x Strange Di 
on the Leſſee, without Procurement of the Leſſor, the Obligation is not forfrjes po th 
Dyer 255. þy tit 
In Covenant the Plaintiff declared that he had and held the Office of Chambers nant, 
to the Queen Dowager, and that by Deed produced in Court he agreed with the De. ſhoul 
fendant for the Sale of the ſaid Office, and that the Defendant ſhould hold it 30 Dolig 
the Conſent of the Queen; but by the ſaid Writing the Defendant obliged him{j torne 
that the Plaintiff ſhould have, receive and enjoy, during the Life of the Plaintiff, ane Tt 
Penſions and Salaries belonging to the ſaid Office, and that the Defendant ſhould receins n w% 
Part of them. Then he ſhews, that the Defendant at his Procurement, and with tte Defe 
Approbation of the Queen, was admitted, and enjoyed it, and ten Years were i, __ 
Arrear of a Salary due to the Plaintiff, which the Plaintiff had not received, and th: ho 
Defendant had not paid him, licet ſæpius requifitus. Defendant pleads, that he fryn Fl 
Ifen 


the Time of the Agreement to the Time of the Writ brought, permitted the Plin:£ 
to receive yearly the Profits according to the ſaid Agreement, ab/q; bor, that the 
Defendant received any Part of the Profits of the ſaid Office. Per Cur', The Plea i; 
good, and that vpon the Agreement the Defendant was not bound to pay the Money 
due, but only reſtrained from intermedling. 2 Vert. 79. 

Where no Add is to be done but only a Permittance, Defendant needs not plead 


One is bound to permit his Tenants to uſe the Common, and that he ſhall not alter 
the Courſe of the Common, quod permiſit, and that he did not alter, Cc is a good 
Plea generally. Dyer 279. pl. 6. 

A Covenant that the Plaintiff to ſuch of the ſaid Lands as by the Cuſtom of the 
Country Tunc jacebant friſce, ſhould have free Ingreſs, &c. The Defendant pleadz 
Quod permiſit querentem intrare, Ec. in tales terras quales tunc jacebant friſcæ ſecuniin 
conſuetudinem patriæ; he needs not ſhew what Lands did lie freſh, for here is no AC 
to be done, but a Permittance, and it was in the Negative, and not a Diſturbance, in 
which Caſe Permiſſion is a good Plea, 1 Leon. 136. | 

L. covenants with S. that he would ſuffer bim and his Aſſiens to have free Ig 
&c. into his Houſe and Shop, without Let or Interruption of the ſaid L. and tht >. 
punctuavit one T. ut ſervientem ſuum in meſſuagium, Sc. intrare, &9 pred” L. expui. 
It was moved in Arreſt; 1. It is alledged that L. expelled the Servant, but ths 
the Expulſion of the Maſter. 2. Appundtuavit intrare, and ſaith not what Time, fot 
perhaps his Licence to enter might be determined. 3. It is not ſaid at what Time 
entered, but ſuper quo intravit ; but all theſe Exceptions were over-ruled. 2 
Rep. 18. | 

2 and B. are Executors of C and A. alone covenants with N. that if N. ma 


daratic 
o do, 
unt 
unt. 
In A 
een 
the 9 
them 
erea: 
„gro 


the Daughter of C. it ſhould be lawful for N. to view and ſearch all ſuch Ae, id Co 
concerned the Eſtate of C. payable to that Daugbter. N. marries her, and att! 5 der 
requeſted A. and alſo B. the other Executor, who had thoſe Accounts to wen 1 whe 6 
fame: B. refuſeth to ſhew them; by this A. hath broken his Covenant, for theredſ ' 0 
in Law A. undertook that any Perſon that had ſuch Accounts ſhould ſuffer * * Debt 


view and 1earch them. 1 Roll. Abr. 431. ; 

If A. (being a common Brewer) covenants that B. ſhall have ſeven Parts of lt 0 
Grains made in his Brewhonſe for ſeven Tears ; and after A. puts in great (Nantes 
Hops into bis Malt, of which the Grains were made, by Means whereof the * 
are ſpoiled: This is a Breach, becauſe in all Contracts the Intention of the 1* 
is to be conſidered ; and here it was the Intention of the Parties, that B. ſhould " 
the Grains for the Uſe of his Cattle; and they will not eat them when Hops ate f. 
into them. T. Raym. 464. 
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Seventhly, 70 account. 


The Covenantor, who was Bailiff of a Manor of the Covenaatee, covenants to 
ger a juſt Account before ſuch a Day of all the Rents of the Manor which be hath re- 
ned: He pleads to an Action againſt him, that before the ſaid Day he had made 
n Account of all the Rents which he had received, and becauſe he did not ſhew 
«hit Sums he received, the Plea was ill. Cro. Eliz. 749. 

bebt on Bond wherein the Teſtator did acknowledge himſelf to be indebted in 407. 
to the Plaintiff, which he did covenant to pay when ſuch a Bill of Coſts ſhould be ſettled 
» tro Attornies, indifferently to be choſen. Per Cur', It is not a ſolvend', but a Cove- 
nant, which did not take away the Duty aſcertained by the Obligation; and if it 
dould not be a Covenant, but an intire Bond, then it would be in the Power of the 
dbligor whether ever it ſhould be payable; aud the Plaintiff having named an At- 
durney, ought to recover, 2 Med. 266. 

The Plaintiff being poſſeſſed of a Term for fix Years of a Tavern in Gracechurch- 
rect, let the ſame by Indenture, with Plate and divers Utenſils in the Houſe to the 
Nefendant for three Years. The Defendant in Conſideration thereof covenanted with 
im and his Aſſigns, that de menſe in menſem menſatim be would upon Requeſt render to 
im and bis Aſſigns, an Account for every Tun of Wine he did ſell there, and pay him for 
rzery Tun ſold 30s. And there were divers other Covenants on his Part, (ſome in the 
\frmative and ſome in the Negative); he pleaded Covenants performed (which was 
in that). The Plaintiff replieth, that upon the laſt Day of July he required the 
Defendant to give him an Account of a Tun of Wine ſold at ſuch a Time, which he 
fuſed to do. The Defendant rejoined, that before that Time the Plaintiff being 
poſſeſſed of a Term in the Tavern for divers Years, Part whereof were yet to come, 
(hut news not what Time in certain, nor the Commencement of it, and therefore it 
u agreed by all it was ill in that) granted the Reſidue of the ſaid Term then to 
ome to B. to which Grant he attorned, afrer which Time he did not refuſe. Plaintiff 
jemurs. This is a Rent reſerved, and in Nature and Lieu of the Rent; but the 
Requeſt of an Account was to be within the Month, and this Requeſt, as appears by 

omputation, was the Day after the Month, which the Secondary certified, and for 
hat Cauſe Judgment againſt the Plaintiff. Cro. Eliz. 62. 
la Action of Covenant to account for Money received during the Lunacy of Sir B. W. 
The Plaintiff ſhewed there was 800 J. received, and ſaith not during the Lunacy, 

hich per Cur" is ill; præter Windham, who conceived this ought to be ſhewed by 
he Defendant in Diſcharge. It is ſaid the Defendant had laid out the 800 J. in Re- 
jarations of Fences, and doth not ſhew he had accounted, which per Cur' he ought 
o do. And it is no Plea to ſay the Plaintiff did not aſſign Auditors, as it is in Ac- 


dunt againſt Bailiff, Judgment pro Qrer”, as to this Breach upon the want of Ac- 
unt. 2 Keb. 145. 1 Saund. 47. 


een the Plaintiff and Defendant, that each of them upon Requeſt ſhould be accountable 
the other fer all the Corn growing upon ſuch a Place, and that upon ſuch Account the one 
them ſhould deliver to the other the Moiety of the Corn, or the Profit of it: And 
nereas the Defendant had taken all the ſaid Corn, viz. twenty Loads of Wheat, 
growing upon the ſaid Land, and had been required to render Account of the, 
id Corn, which he refuſed to do. 'The Defendant traverſed the Requeſt, and it 
i demurred to. It was moved that the Traverſe was not good; but the Defendant 
upht to ſay, that the Plaintiff did not require him modo forma, but the Exception 
% not allowed; but per Cur', The Traverſe was held good. 2 Leon. 5. 

Debt on Bond or Covenant to give an Account of all ſuch Monies which ſhould come 
bis Hands, and to pay them to the Plaintiff. Defendant pleads, no Moyies came to 
4 Hands, Plaintiff replies, ſuch a Sum came to his Hands. Defendant demurs. 
„c, The Replication is ill, in not mentioning that he refuſed to come to an 
bunt, and that Breach ought to be aſſigned. 1 Lev. 226. 1 Sid. 340. 1 Saund. 


Covenant to pay ſo much out of the Profits of an Office which ſhall be clear beyond ſuch 


. The Declaration ſhews not the Place of Account, nor the Sum clear, it 1s ill. 
zog. Bucknall's Caſe. 2 Keb. 92. 


K 28 in Writing ſealed, by which the Defendant Teſtator acknowledged him- 
e accountable to the Plaintiff for all ſuch Money that ſhall be charged by him upon 
A 


In Action of Covenant the Plaintiff declared, that whereas it was covenanted be- 
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— 


A. to be paid to B. and faith, he charged ſo much upon A. to be paid to B. and the 


the Defendant is bound to take Notice himſelf, Judgment pro Her. 1 Lev. 47 


Act on by Ap- 
prentice. 


he had not paid it, for which he brought this Action againſt the Executors; Covey, 
well lies; tho' Cro. Car. 128. Geary and Reaſon's Caſe was cited to the contrary, Ke 
ſo it will lie upon Words in a Deed purporting an Agreement for Payment of Mew 
It was moved, there is not any Notice given what the Money was, and that was 10 
paid over: But per Cur', He having taken it upon him, and the Perſon being cent 
ſo that he might inform himſelf, and the Agreement not being to pay it upon Notg 

. 


Upon a ſpecial Agreement that the Plaintiff ſhall enjoy and receive the Profit; x4 
Salary of an Office during Life: Upon Covenant brought the Defendant pleage 
that he ſuffered the Plaintiff to enjoy and receive the Profits, c. And per C h 
is good, for it is not a perſonal Warranty or Engagement to pay the Salary. Th 
Defendant is not bound by this Agreement to pay the Money, but only refrain 
from intermedling with the Frofits and Salary. 4 Mod. 43. 

A Condition recited, that the Defendant ſerved the Plaintiff as Clerk to a Bregy 
and that if he performed ſuch Covenants, &c. The Defendant pleaded, Perfirmy 
omnia. Plaintiff replies, one Covenant was to give the Plaintiff a true Account 2 
ſuch Monies as the Defendant ſhould receive when requeſted ; and all: dped that zo! 
came to his Hands, and he requeſted, and he refuſed. The Defendant rejoirs, and 
confeſſeth the Receipt ; but ſaith, that before the Requeſt made by the Flaintif he 
laid it up in the Plaintiff's Warehouſe, and that certain Malefactors (to the Defendant 
unknown) ſtole it away; Et boc paratus, Cc. Plaintiff demurs generally: 

1. Becauſe it is a Departure. | 

2. He ought to have concluded to the Country. Plaintiff alledgeth, the De. 
fendant received 30 J. and gave no Account. Defendant in his Rejoinder ſets forth 
he did give Account; and there was an Ifſue ; both were over-ruled. 

Firſt, It is no Departure, but a Fortification of the Bar; for ſhewing that he was 
robbed, is giving an Account. 

Secondly, The Concluſion is proper, becauſe the Defendant alledgeth new Matter, 
and therefore ought to give the Plaintiff Liberty to come in with a Rejoinder ; he 
doth not ſay he gave an Account, but ſetteth forth the ſpecial Matter how. 1 Vet 
6 

Debt by a Brewer on a Bond to perform Articles againſt his Clerk: One was, th 
the Defendant ſhovld deliver ſuch Ale and Beer Weekly as ſhould be delivered nito bin 
to ſuch Cuſtomers as he had in his Charge, and to receive the Monies due for the [at 
and ſhould account with the Plaintiff every Saturday Weekly for ſuch Money be ja 
receive: For Breach the Plaintiff aſſigns, that the Defendant did not account vit 
him for ſuch Monies as he had received on Saturday the 25th, &c, Verdict A, 
Judgment was arreſted ; for the Breach was uncertainly alledged, becauſe the Plant 
doth not ſhew the Defendant had any Cuſtomers in his Charge, or who they vt, 
or that he had delivered Ale or Beer to them, or received any Money of then 


Stile 473, 476. 
Eighthly, Concerning Apprentices and Servants. 


An Infant by Cuſtom of the Land may bind himſelf Apprentice by Indenture, c 
it ſhall be good. 2 Bulſt. 192. | R 

An Action of Covenant was brought by an Apprentice, who aſſigned for Breach 
that the Teſtator of the Defendant had covenanted to inſtruct the Plaintiff in the at 
of a Sadler for ſeven Years, and to find hm Meat and Drink during this Term; ® 
that the Defendant after the Death of the Teſtator did put the Plaintiff out * 
Houſe, and ſo kept him from Meat and Drink. It was agreed, that & / 1s a 
cient Averm;znt of the Breach, and that is not but Matter of Form: And as for 6 
Law, the Opinion of the Court was, that the Apprentice remains an Apptente: 
the Executor; for tho? he cannot inſtru him, yet he may find him Meat and = 
Sc. Per Hide, This general Covenant to inſtruct is not gone by his Death, tho 1 
be no particular Cuſtom, as in London, eſpecially ſince the Stat. 5 Elix. 1 $147 
1 Keb. 161, 820. | Ns 

Covenant by Infant per Gard. ſuos, for that he was bound Apprentice to the 0 
fendant by Indenture, and he did keep him with Meat: And Defendant pes 
was a Citizen and Freeman of Brifto!, and that at the General geſſions 0! © 


, | 
Peace it was ordered that he ſhould be diſcharged from his Maſter for 2 


Ch. 5. b. 8. — 
* Covenants. 


n 
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Covenants. Part! 


Againſt the 
Lxecutor of 


the Maſter. 


the Caſe. Winch 63. Hetl. 63. 


— 


nants good. An Infant is not bound by thoſe Words at Common Law, and n; * 
lateral Covenant ſhall be maintainable upon that Statute. Action on the Caſe lis, ., 
the Covenant in Law, but not on the Covenant in Fact, and for that he ougdt l 
have collateral Security; and the Retainer is for the Benefit of the Infant to * 
his Trade, but the Covenant is to his Diſadvantage; but V inch thought the Com 
to be good, being incident to the Retainer, There is no Remedy but by Action on 


Covenant was brought upon Indenture of Apprenticeſhip, containing the #ſual C, 
venants in ſuch Indenture, and he ran away with his Maſter's Money in London and 
two Exceptions were taken to the Declaration : | 

1. In the Indenture the Words are, that the Infant hall be loyal and faitlfu 0 
ſecreta ſua velare, Ec. without any Words of Covenant expreſs ; but it was reſo 
that the Words imply a Covenant. 

2. It was excepted, that where Infants ſhall be bound by Covenant, it is pleadable 
no where but in London; the Cuſtom is that Infant ſhall not wage his Lay Upon 
Covenant for Tabling ; /ed non allocat'; it is pleadable at any Place. This Covey: 
is allowable at Law, and the Words of the Statute are, that the Covenants ſhall be. 
come of ſuch Effect and Efficacy as if he had been at full Age at the Time of the 
Sealing the Indenture, and then he ſhall be bound in every Place within the Realy. 
The Court ſeemed to be of Opinion that the Action was well brought. Aer, Kante 
Caſe. T. Raym. 60. 1 Lev. 81. 

Covenant againſt an Executor upon the Covenant of the Teſtator to teach ay At 
prentice bis Trade. It was moved, that the Covenant was perſonal to the Teſtatct, 
and bind not the Exccutors, but only binds the Maſter during his Life to teach him, 
But per Cur”, It binds the Executors alſo, and they ought to ſee the Apprentice 
taught his Trade; and if they are not of the Trade, they ought to aſſizn him to 
another who is of the Trade. 1 Lev. 177. 

If a Man covenants with me 79 ow me for a Tear, and I covenant to tay lin 100. 
altho* he does not ſerve me, he ſhall have an Action for the 10 J. But wntra, if J 
covenant to give him 107. for his Service. 15 H. J. 10. per Fineux. Ad. Ca. in Law 


and Equity 41. Peph. 198. 
Ninthly, To do Things. 


If I covenant to deliver ſo many Tards of Cloth, and I cut it in Pieces, and then 
deliver it: This is a Breach ; for the Law regards the real and faithful Performance 
of Contracts, and diſcountenances all ſuch Acts as are done in fraudem Legis. 

Covenant to do any Thing upon Requeſt ; the Plaintiff aſſigned for Breach, the be. 
fendant could not be found. After he made Proclamation at the Church, and i 
ſeveral Markets, giving Notice of the Requeſt ; yet this is not any Requeſt, inaſmuch 
as it ought to be made to his Perſon, M. 8 Car. B. R. Grimit and Pinnell. 

If A. covenants with B. that A. or his Son C. or either of them, ſhall work ito B. 
at the Grinding and Poliſhing of Glaſs, B. paying to each of them ſo much, &c. and 5. 
requeſts C. to work with him, Se. if he does not, the Covenant is broke, for B. hid 
the Election to require both, or any one of them, to work with him. 2 $i. 107, 

Error of Judgment in Northampton in a Writ of Covenant; the Error aſſigned u, 
that the Declaration there was ill, becauſe he declares of a Covenant, where!) the 
Defendant covenanted o find the Plaintiff with Meat, Drink, Apparel, and olle, a 
ceſſaries, and doth not ſhew in particular what other Things were Neceffarics; a 
the Breach was aſſigned as general as the Covenant, viz. That he did not find bin 
with Meat, Drink, Apparel, and other Neceſſaries; and doth not ſhew in part cat 
what other Things were neceſſary, or not: And per Cur', The Declaration v# » 
Cro. Fac. 486. 

If a Man covenants with me to colle# my Rents in ſuch a Town: If I interiv?? 
him in the collecting thereof, this excuſes the Covenant. 13 H. 7. 1 Roll. Abr. 454 


Tenthly, Of Covenants determining with the Eftate, and of ſuing on Covenants alter itt 
Eſtate determines. | 


It is commonly ſaid in our Books, that Covenants in a void Deed are void. 4 
Sopran and Skurrz's Caſe, Telv. 18. the Declaration doth not expre{s that 2 d. g 
miſe the Houſe, and if there be no Demiſe there is no Term; and the Indentur 1 

I 


— 


— 


Chu. 9.8. Covenants, 


* 


— 


-aled on the Part of the Leſſee, and not ou the Part of the Leſſor (for any Thing 
5 appears); and if Leſſee ſeals his Part, and not the Leſſor, 1ihi1 operatur, neither 
Reſpect of the Intereſt nor in Reſpect of the Covenants, for the Covenants de- 
6 d upon the Leaſe, and the Bond on the Covenants; and if tue Leaſe had been 
Pi and after ſurrendered, all the Covenants and Bonds for the Performance 
— had been void alſo; but yet in ſome Caſes the Acceptance of the Surrender 
ball not diſpenſe with the Covenant, as in Nh 118. Auſtin and Moyle. 1 Leon. 199. 

Auſtin and Moyle's Caſe was, A. leaſes by Deed to M. for ten Years, and M. cove- 
dans at the End of the Term to leave four Acres of the Land fallowed and plough- 
ed; and in it alſo there was a Proviſo, that if M. miſlike his Bargain, that upon a 
Year's Warning he may ſurrender his Eſtate; and AM. ſurrendered, but left not any 
allowed : The Acceptance of the Surrender hath not diſpenſed with the Covenant, 
but upon a void Leaſe the Covenants are void, as in Capenburſt's Caſe, 1 Keb. 131, 
164, 182. Bond for Performance of Covenancs, that the Grantee ſhall quietly enjoy 
i Term; but the Grant was of ſo much of the ſaid Term as ſhall be unexpired at his 
Death, which as Chedington and Groſvenor's Caſe, Dyer 7. is void, and ſo the Cove- 
nants depending thereupon are void alſo. Windham put a Difference, and it was 
orced, where a Deed is void in the Fabrick, there the Covenants on it are void; as 
«hen a Freehold is to commence in futuro, and where there is only want of Intereſt 
in the Party Grantor, but that Deed is good; which the Court agreed, if the Intent 
that the Covenant ſhall go with the Leaſe, which if void, that falls. 

Leaſe of Tenant pro Life for twenty-one Years, with Covenant to enjoy during the 
Term, and Bond accordingly ; by his Death the Bond falls. In Dyer there was an 
Opinion, that Debt lay on Bond notwithſtanding a Releaſe of Covenants in an In- 
denture to which the Obligation relates; but that Caſe is ſettled, that the Bond and 
Covenants to which it relates are but one Aſſurance, and the one being made void, 
the other falls. Vide 1 Sid. 307. 2 Keb. 116. 

ln Covenant the Plaintiff declared, that whereas the Queen by her Letters Patent 
granted Licence to him, his Deputies and Aſſigus, to oy Spaniſh Wool, and to 
tranſport it hither, Sc. He by Indenture granted to the Defendant and to R. N the 
faid Licence for eight Years; in Conſideration whereof the Defendant did covenant 
and grant to pay | rol 100 J. every Year at two Feaſts, viz. the Anuunciation and 
Michaelmas ; and further, that every Year at the Feaſt of the Annunciation, or within 
twenty Days after, he would make a new Obligation of 150 J. for the Payment of 
ad 1001. the next Year; and alledges in fado, that the Defendant had not paid 
im the 50% due to him at Michaelmas, 28 Eliz; and that he did not make an Obli- 
pation at the Auuunciation, Ec. and for thoſe Covenants broken he brought the Ac- 

ion, The Defendant pleaded, that in the Indenture is contained, Proviſo ſemper, 
hat if the Defendant doth not every Year make the Bond at the Feaſt of the Aunun— 
lation, or failed in the Payment of the Money at the Day, that then and from 
henceforth the ſaid Indenture, and every Clauſe, Article and Sentence therein, 
Mould be void and of none Effect; and ſhewed that he failed in making the Obliga- 
lon at the firſt Day, and ſo the Indenture is void. Judgment ſi a#io. The Action 
les, for this Covenant broken before the Indenture became void; but the Court 
greed, that for the Covenant for Payment of the Money no Action did lie, becauſe 
de Indenture was void half a Year before by not making the Obligation; and the 
Intent of the Party was, that it ſhould be void only to have Benefit of Covenants 
roken in futuro, but for Covenants broken before it was never their Intent, but that 
| de Party ſhould have Advantage of them. But by Wray, The Thing that makes the 
denture void is the breaking of the Covenant, ſo they are both at one Time, and 
-_ hath had all his Bargain and all his Benefit of the Indenture, and ſo the other 
ny is at large. Judgment pro Quer*. Cro. Eliz. Dr. Man v. Gee. 

Debt on Bond c 
ich the Defendant's Teſtator, being Leſſee for Years of a long Term, aſſigned ſo 
| ach of the Term as ſhall be to come at the Time of his Death to the Plaintiff, and 
222 that he ſhall enjoy it; and he makes the Defendant Executor, and dies; 
0 2 a Breach, that the Defendant after the Death of the Teſtator ouſted him; 
oh = Verdict pro Quer', it was moved in Arreſt of Judgment, that the Aſſign- 
i *. o much of the Term as ſhould be to come after his Death was void, and ſo 
| — alſo; for the Covenant cannot ſubſiſt without an Eſtate, and that the 
FX at was void, were cited 1 Co. Rector of Chedington's Caſe, and Gravenor's 
in Dyer, and Cys. Fac. Child and Baylie's Caſe ; and ſo is the Covenant, ev. 


18. 


onditioned for Performance of Covenants in an Indenture, by 
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e 
18. Hopranie's Caſe ; and of that Opinion was the Court: But it was further moye, 
that then the Obligation is ſingle; for if the Condition refer to a Thing that i; hor. 
it is all one as if there were not any Condition, and to this the Court inclined. % 
afterwards the Covcnant and Obligation being both for the Corroboration of a Graz 
which was void, they are alſo both void; and the Court gave Judgment pr, De. 
fendant. 1 Lev. 45. 

Tenant for Life makes a Leaſe for Years ; Leſſee by Indenture grants and ſel); al 
his Eſtate, Hab. in tam amplis modo & forma, as he ought to hold it. Leſſee for Lig 
dies, he in Reverſion enters; Bargaine: brought Covenant againſt the Bargainot, f 
lies not. Here is no Warranty in Deed or Law, but only an Aſſignment; and i 
there were a Warranty, yet the Covenant determines with the Eſtate ; as Tenant in 
Tail makes a Leaſe for Years, and dies without Iſſue, the Covenant doth determine 
with the Eſtate. Cro. Elix. 157. 1 And. 12. 

But let the Leaſe be good or void, yet when there is an Eviction, Covenant liz 
tho' the Leaſe be originally void. 

Covenants in Law extend to lawful Evictions, and to Eſtate in Being, and ng 
where an Eſtate is determined ; as Leſſee for Life makes a Leaſe for Years, ani 
| dies, Leſſee ſhall not have Action of Covenant or Covenant in Law. Dyer 2 
| 2 Brownl. 163, 164. 
| R. brought Covenant againſt H. Parſon of D. the Caſe was, that H. let to the 

Plaintiff Parcel of the Glebe and Tithes for Term of the Life of H. if he ſhould 

continue ſo long Parſon, rendering 26s. 8 d. Rent; and covenants by another Deed 

| that the Leſſee ſhall peaceably and quietly have and enjoy the faid Land and 

| Tithes ; and covenants likewiſe that he had not done any Act or Acts by which the 

| | Plaintiff ſhall be interrupted in the ſaid Leaſe, where revera he had made another 

Leaſe before of them to J. S. and the Plaintiff being ouſted by FJ. S. brought this 

Action againſt the Defendant, who pleads the Statute of 13 F1:z. c. 10. that Leaſes 

made by Parſons, otherwiſe than is therein limited and expreſſed, ſhall be void; and 

he pleads over the Statute of 14 Eliz. c. 11. that Covenants ſhall be of the ſame Va- 

| lidity, and not otherwiſe, as Leaſes by the ſame Perſons: And inaſmuch as the 

Leaſe is void, there being another more antient Leaſe in eſſe, ſo the Covenant ſhall 

be alſo. Gawdy, The Statute of 14 Eliz. doth not intend to avoid any Covenants 

but ſuch as were made to corroborate Leaſes made void by Stat. 13 Elz. before, and 

not to defeat Covenants made upon void Leaſes by the Common Law; Cad 1! 
adjorn'. Hil. 37 Eliz. Rot. 161. 

M. brought Action of Covenant againſt A. Defendant demurs upon the Count, 
| and the Caſe was this: Leaſe for ſeven Years to A. by Indenture of Land, who ci 
| | venants to leave Part of the Land ad finem dicti Termini fallowed and ſtirred, fit fr 
| | Wheat Seaſon, Proviſo that it ſhall be lawful for the Leſſee at any Time within tit 

ſaid Term, giving Warning to the Leſſor at the Feaſt of St. Michael, to depart, &. 

and he doth not leave it fallow according to the former Covenant: The Queſtion ua, 

if the Leſſee be bound to leave it fallow or not when he departs within the Ten! 

for this Power of Departure upon Warning is limited with this performing of Cot 

nants ; adjorn' ; nota per Telverton and Tanfield, that the End of the Term of {even 

Years, and the End of the Term, are all one, for both refer to the Intereſt of tie 

Term, and to the Determination, be it by Surrender or otherwiſe ; but if it were! 

the End of ſeven Years, this is not before the ſeven Years incurred without Re- 

ſpect to the Term. Vide Bro. Expoſition of Terms 44. 35 H. 8. Paget's Cale in 

Rector of Chedington's Caſe, Dyer 177. And after comes Croke, who ſaid that - 

| Plaintiff ſhall not have this Action; for after the Covenant broken it appears that x 

had accepted the Surrender of the Term, whereby he is concluded. Per 10. (ry 

Tho? he had accepted of a Surrender of the Term, yet he may have Covenant - 

Covenant !roken before; but Action of Waſte he may not have, for he acc” 

the Land, which is Parcel of the Thing to be recovered by the Action ; for who 

Judgment was given pro Quer'. Hill 4 Fac. B. R. 

What Cove- If the Covenant depend on the Intereſt of a Leaſe, as a Covenant to pa) 1 
nants are — it is void if the Leaſe is void; but where the Covenant is for a Thing collaten 
le 2 Covenant that the Leſſor is Owner at the Time of the Leaſe, or that the L p 
ſhall enjoy it; theſe Covenants being collateral to the Leaſe and Intereſt, rc b 
tho? the Leaſe be void. Nichols cont. Covenant to ſave the Plaintiff barml*!» 2 

7. in a void Leaſe, the Leſſee is diſturbed by J. the Covenant is good ; for mo 
Eſtate is created in which is implied a Covenant in Law, there if the Eſtate ve i 


* 
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de Covenant is void alſo; but when there is an expreſs Covenant in Deed, aliter, 
bo the Leaſe be void or voidable ; as if he covenants that the Leſſee ſhall enjoy 
ring the Term, the Leſſee reſigns, yet is the Covenant good altho' the Term 
Owen 130. 
Fihere a Perſon makes a Leaſe for Years in which were divers Covenants, and 
fer he became Non-reſident, by which the Indenture became void, yet he may 
wintain an Action of Covenant for a Covenant broken before his Non-reſidency, 
1%. 2 | 
1 — ay perform Covenants in a Leaſe; the Defendant pleads Covenants per- 
armed; the Plaintiff by Replication ſhews the Covenants, whereof one was, that he 
hould enjoy ſuch Lands let to him quietly, Sc. and ſhewed in facto, that the De- 
-ndant had diſturbed him. Defendant by yoo gn wr ſheweth, that in the Indenture 
1 2 Proviſo, that if he paid 107. the 31ſt of March 30 Eliz. that then the ſaid In- 
-nture and all therein contained ſhall be void, and alledged he paid the 107. at the 
Jay ; it was adjudged, that by the Covenant broken before the Condition performed 
de Bond was forfeited. Cro. Eliz. 244. 
Covenant for that the Defendant 35 Elix. let to him the Lands for fix Years, and 
corenanted that he ſhould enjoy it without Interruption during the Term, and diſ- 
harged from Tithes and other Duties: And further covenanted, that if Tithes were 
zemanded and recovered againſt him during the Term, that he ſhould recoup ſo 
much in bis Hands of the Rent as the Tithes amounted to ; and for Breach ſheweth, 
that the Parſon 42 Eliz. ſued him for the Tithes of Corn growing there in the Years 
18, 39 Eliz. and ſo brought this Action; and thereupon it was demurred. Per tot“ 
Cir, This Suit after the Determination of the Term is a Breach of Covenant, for he 
dd not enjoy it diſcharged, Ec. which is not intended of a real Diſcharge, for that 
appears not by the Intent of the Parties, becauſe it is agreed, that if he were ſued he 
ſhould recoup as much Rent in his Hands; but their Meaning was, he ſhould be 
freed from Suit and Payment of it; and he is as greatly prejudiced by a Suit after the 
Term, as if he had been ſued before the Expiration of the Term: But it was not al- 
edged that this Suit was lawful, or that the Tithes were due, (for he was not bound 
to 1 him from illegal Suits) ſo the Breach was not well aſſigned. Cro. 
Eliz. 916. 
Obligation for Performance of Covenants upon a Leaſe void per Statute-Law is 
void allo; as where the Stat. 32 H. 8. makes void Leaſes made of Houſes to alien 
KF Artificers. 1 Sid. 309. And on Bond to perform Covenants which way ſoever, the 
FL caſe becomes void per Releaſe, Surrender, &c. the Obligation is void alſo. 


S E C 2 IX. 
Of a IWarrant (or Letter) of Attorney to make Livery of Seifin. 


Ti E next Part to the Covenants in ſome Deeds (as Feoffments, Gifts in Tail, or 
1 Leaſes for Life) is what is uſually called a Letter of Attorney to make Livery of 
Lu, tho I think it more properly called a Warrant of Attorney to make Livery of 
diu, eſpecially where the Deed is by Indenture, for then it wants the Direction, 
Which a Letter of Attorney commonly has, viz. T0 all People to whom theſe Preſents 
L come, or the like. And tho' a Letter of Attorney is equal to a Warrant to 
authorize a Perſon to act in the Stead of him who makes it, yet every Warrant of 
nrney is not a Letter of Attorney, for the Difference of Form gives us different 
ay as to the Name, altho' of the ſame Nature and Purport ; for which Reaſons I 
0 = that this Part of a Deed is more properly called a Warrant® of Attorney to 
wack 4 of Seiſin, which begins in this Manner: And this Jndenture further 
Lin eth, that the ſaith A. B. bath made, ordained, &c. 
8 8 of Seiſin may be made either by the Feoffor, Oc. himſelf, or by his Deputy 
A N and when it is to be by Attorney, a Warrant muſt be made, which 
he J er be in the Deed of Feoffment itſelf, whether it be indented or Poll, altho? 
Dee 8 no Party to the Deed; or it may be made by another and ſingle 


an N of Seiſin that is made by Letter of Atorney, muſt be a Livery in Fact 


wery in Law, for a Livery in Law cannot be made by Attorney. 
| 6 1 And 
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And in making ſuch Livery of Seiſin the Attorney ſhould take care, 

Firſt, That there be a good Deed for a Foundation, otherwiſe the Letter of 4 
torney, and the making of Livery upon it, will ſignify nothing. , 

Secondly, That there be a good Letter of Attorney in Writing to warrant th 
making of Livery of Seifin. 

Thirdly, That he purſues the Authority given him by the Deed, at leaf in th 
Subſtance thereof; and therefore if it be given to two Attornies jointly, one of Ps, 
cannot do it; if to three Attornies jointly and ſeverally, it is not ſafe for any ay 
them to do it. 

Fourtbly, That it be done in the Life-time of the Parties, for it cannot be 4, 
after their Deaths. 

Fifthly, That he acts in the Name of him who makes the Letter of Attorney, 

S:1xthly, That in the 2 of it as an Attorney he ſhould do it after the line 
Manner as the Party himſelf ſhould do it. : 

Seventhly, That a Memorandum thereof be endorſed upon the Back of the Dre 
N. B. This is adviſable, but not neceſſary where Proof (on Occaſion) may be bad 

For the Forms thereof, ſee the Second Part; and for more concerning Livery o 
Selin, /ze the next Chapter, Title Feoffment. 


SECT. X 
Of the Concluſion of a Deed, or the in cujus rei Teſtimonium, 


WT” we are come to the Concluſion of a Deed, which in an Indenture is uſually 

in theſe Words: In TUitneſs whereof the # way Parties have bereinto inter. 
changeably ſet their Hands and Seals on the Day and Tear firſt above written. And in a 
Deed Poll in theſe Words: In (Uitneſs whereof I have berennto ſe: my Hand and 
Seal this Day of ——in the Tear, &c. 

The Date in an Indenture is uſually in the Beginning of it, and in a Deed Poll at 
the End, but either of them is good, whether the Date be in the Beginning or End 

And a Deed is good that is without a Date, or with a falſe or impoſſible Date, a 
the 3oth of Feb. or the like: And altho' it be dated before or after the Time of the 
Delivery of it, yet it is good enough: Nor is it needful to expreſs the Time of tie 
Delivery of it, but in Pleading it muſt be ſhewed. 2 Co. 5. Dyer 19, 28. Kel”: 
Perk. G. 120. Co. Lit. J. Latch 39. Telv. 138. 3 Leon. Caſe 144. Nor is it needfu 
to mention any Place or Time of the Sealing and Delivery of it. 

If a Deed has no Date, or bears Date after the Delivery of it, and he that deliver 
it dies before the Time of the Date, it is good enough; but one may not plea tix 
Delivery of the Deed before the Time of the Date of the Deed. 2 Co. 4 Hie 9 

And yet a Jury may find the Delivery to be before the Date. Hetley 175, 
The Delivery makes it a Deed, and he that pleads it, and againſt whom it! 
pleaded, may vary from the Date in the Time of the Delivery, and ſay it wa de. 
livered at another Time. Perk. F. 146, 147, 148, 149, 150. 

If a Leaſe for Years be made by Indenture bearing Date the 26th of May, To bot 
and to bold for twenty-one Tears from the Date, or from the Day of the Date, it fa 
begin on the 27th of May. Quere. 5 Co. 1, 94. Co. Lit. 46. b. 2 Ig. 674 * 
1 Roll. Abr. 849, 850. contra. 2 Roll. Abr. 520. Cro. Fac. 135, 258. Cra Ci. 355 
3 Lev. 438. Salk. 413. | 

If the Leaſe bears Date the 26th of May, To have and to hold from the makns 
thereof, or from henceforth ; it ſhall begin on the Day on which it was delivered. 

But every Deed ſhall be intended to be delivered on the ſame Day it bears Dates 
unleſs the contrary is proved. be 

But if a Deed is dated ar four o' Clock in the Afternoon on the 2ctb of June, a 
whole Day is to be taken in; for the Law in this Computation rejects al Fractiol 
and Diviſions of a Day for the Incertainty. 2 Inf. 674. 

As to a Place, if it bears Date at a Place out of the Realm, it is good 
that the Place mentioned in the Deed is in ſome County in Euglaud. 
Place is not traverſable. En 

But if this is not averred, and it appears that it was dated beyond Sea, it“ 
wiſe, and the Deed cannot be tried. | [ 
I 


by averrinf 
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A Deed is good without the Words Iu cujus rei Teſtimonium, Ec. Owen 5. Caſe 

3. Cro. Jac- 456. If it be duly ſealed and delivered. Bulſt. 300, 3or, 302. 1 Leon. 
J. 155. 

Fr if 5 Deed ſays, that the Party hath put bis Hand and not his Seal to it; if 

he does put his Seal to it, it is good enough. | Hetley 29. : 

And yet in Hetley 88. it is ſaid, that a Serjeant ſaid, that if the Words In cujus rei 
9-0;noninm were wanting in a Deed, that the Deed is not good, and that all Cove- 
unte, Grants and Agreements, which came after thoſe Words in a Deed are not of 
Force, nor may be pleaded as Parcel of the Deed ; but the Law is now taken to be 
otherwiſe. Hetley 136, 137. Dyer 19. 


s Ber. X. 0 
Which of theſe formal or conſtituent Part: of Deeds are eſſential or not. 


AVING now gone thro? the ſeveral formal and conſtituent Parts of Deeds, it 
is neceſſary to obſerve, 
That altho' they are the orderly and formal Parts of a Deed, yet they are not 
il eſſential Parts; for if a Deed of Feoffment is without Premiſſes, Habendum, 
T-nendum, Reddendum, Clauſe of Warranty- and Date, yet the Deed is good. Co. 
Lit. J. 4. 
Fo if one by Deed gives Lands to another and to his Heirs, without ſaying any 
hing more, and puts his Seal to the Deed, and delivers it, and makes a Livery where 
jeceſſary, it is good. id. 
Nor is it neceſſary where all the formal and ordinary Parts of a Deed are in a 
Deed, that they be ſet down in Order, or in any orderly Place or Way, for if any 
Thing be written in the Need, after the Cloſe of it after In cijjus rei Teſtimonium, or 
n the Back of the Deed before the Sealing and Delivery of the Deed, it is as good 
Part of the Deed, and of as great Force, as any Part of the Deed that is within it. 
Bendl. 1, 2. Iſoor 5. Telv. 1, 2. 5 Co. 117. Style 97. Hetley 175. 2 Brownl. 107. 


SE © x3 Kit 
Of the Ceremonies uſed on the Execution of Deeds. 


(A) Reading Deeds to blind or illiterate Men. 


Ir a Party to a Deed be blind or illiterate, and deſires to hear it read before he 
ſeals it, it muſt be read truly to him; for if ſuch a Man be to ſeal a Deed, and he 
elires to hear it read, or to have the Contents of it declared to him, and this be not 
one, and he afterwards ſeals and delivers it, this is not a good Deed; for he that is 
Nearned muſt, if he deſires it, have the Decd he is to ſeal read to him in ſuch Lan- 
page as he underſtands. 2 Co. 9. 11 Co. 27. 14 F. 8. 20. 
do if the Deed, or Effect of it, be otherwiſe declared to him than in Truth it is, 
makes the Deed void. 2 Co. 9. 
And therefore if the Parties to a Deed ſhall agree upon a Releaſe to diſcharge 
e Arrearages of an Annuity, and one of the Standers by takes it whilſt it is reading, 
d ſays to him that is to ſeal it, Du will better underſtand it by bearing than by 
> 'T3 and takes it in his Hand, and ſaith, It is but a Releaſe of the Arrearages z 
| "ay lays, If it be ſo, I am contented. And the Deed is a Releaſe of all his Right 
ne Land, the Deed is void. Moor, Caſe 294. And. Caſe 175. 
ö M that is to ſeal the Deed can write and read, but is ſo old that he cannot ſee, 
A directs what ſhall be written, and it is declared to him falſly and deceitfully, 
wiſe than it is, this will make it void. 12 Cv. 90. | 
1h if the Party that is to ſeal the Deed can read himſelf, and does not, or being 
, _ or blind Man, doth not require to have the Deed read, or the Contents 
Ir , ared : In theſe Caſes, altho* the Deed be contrary to his Mind, yet it is 
and unavoidable, 2 Co. 93. 11 Co.27. 14 H 8. 26. 1 And. 129. 


And 
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And if upon or without the Party's Requeſt that is to ſeal a Deed, the Party h 
ſelf to whom it is made, or a Stranger, ſhall read the Deed, or declare the Can ; 
thereof falſly, or otherwiſe than the Truth is; by this the Deed (at leaſt for 
much as is miſ-read or miſ-declared) will loſe its Force. 2 Co. 6. 11 Cv. 2 

If there be two abſolute and diſtinct Caſes in a Deed, and the one of them is 121 
to the illiterate Party, and not the other, the Deed is good for that Clauſe, and yi 
for the other, ab initio. 

So if 201. be in an Obligation, and but 205. is read to him; and if he Pays thiz 
he is to be diſcharged of the Obligation. 14 H. 8. 26. 9 H. f. 15. 11 C. 27 

And if the Party himſelf that is to ſeal and deliver a Deed, ſhall (before it be done) 
cauſe a Stranger covinouſly to read it, or to declare the Contents of it falſly to hn 
on Purpoſe to make the Deed void ; this will not hurt the Deed. | 

If three diſtinct Obligations are written on a Piece of Parchment, and one of th 
is only read to the Obligor, being an illiterate Man, and he ſeals the Deed ; this xi) 
be good for that which is read, and, void for the Reſt: But if the Obligation be fr 
201. and he reads 20s. this is void for all. 11 Co. 27. 14 H. 8. 2), 28, 29. 

If a Deed be read, as of a Grant or Gift of an Eſtate-tail, and a Letter of J. 
torney to give Livery of Seiſin, and ſo the Party ſeals it, but it is a Feoffment i 
Fee: In this Caſe, altho* the Letter of Attorney be truly read, yet the Deed is voi 
for all, becauſe of the Dependance one Part hath with another. 11 C6. 27. Nel s 

If one owes me two Debts, and pays me one of them, and I am to releaſe it, and 
the Releaſe is read to me as ſuch, but it is a general one; it ſeems to be good only 
for ſo much as was read. 11 Co. 28. Fitz. Feoffments 57. 

Illiterature is not an Excuſe for not ſealing of a Writing tendered in due Time, 
where he is bound to ſeal a Deed. 2 Co. 3. Moor, pl. 284. 

A Deed read amiſs to him that cannot read, or miſ-reported or miſ. read to hin 
that is blind, binds not. Hob. 96. 

As if a Leaſe or an Obligation be read to an unlearned Man thus: /. S aud bis 
Wife convey unto you their Eſtate, then you ſhall make a Leaſe or Bond, &c. and in 
Truth the Condition is, If the Husband does it without naming the Il iſe, it is void, 
Hob. 226, 230. So if it be a Leaſe with Power of Revocation, and is read, or the 
Contents declared to be otherwiſe than it is 12 Co. 90. 


(B) Of /tening Deeds. 


1 ſubſcribing of the Parties Names that make the Deed to the Deed, is nc! 
neceſſary ; for the Deed, if it be ſealed and delivered, is good, altho tit 
Party that makes it never puts his Hand or Mark to it. But it is the beſt and (ur 
Way notwithſtanding to have the Name or Mark of the Party to be ſubſcribed v 
the Deed ; for by this Means the Deed may be the better proved when the Witneſs 
are dead. Terms de la Ley, Tit. Fait, 9 Fac. Scot's Caſe, | 


(C) Of ſealing Deeds. 


W a Deed is ſigned, the next Thing to be done is the Sealing of itt 
Sealing is neceſſarily incident to a Deed, for it cannot be good without 
tho* it may be good without ſigning. 2 
The Sealing is comprehended in theſe or the like Words; (viz.) In I ite, © 
! = ſet my Seal. Tho' if theſe Words are wanting, the Sealing of the Ded“ 
ufficient. | 
The Seal is an eſſential Part of the Deed ; if a Writing is not ſealed, it cannot le: 
Deed. If the Print of the Seal be utterly defaced, the Deed is inſufficient; {o tak 
it cannot be pleaded, tho? it may be given in Evidence. | 10 
A Bargain and Sale of the Term to the Aſſignee of the Term, when the * x 
is out of Poſſeſſion, will not paſs the Eſtate unleſs the ſame is ſealed upon the dal 
and to that Purpoſe, if the Grantor cannot be upon the Land to deliver tte, ; 
himſelf, then he muſt ſign and ſeal (but not deliver) the Deed of Aſſigamen he 
then make a Letter of Attorney of the ſame Date, to ſome Perſon to enter UP”, 
Land and take Poſſeſſion for him, and then being in Poſſeſſion, the Attorre) ® 
liver the Deed upon the Ground, as the Act and Deed of the Grantor. 


v 
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80 alſo it is of a Bargain and Sale of an Eſtate of Inheritance. 3 Lev. 387, 388, 
12. 1 Lev. 210, 271, 272. 

The Deed muſt be only indorſed at the firſt thus: Signed and ſealed, but not deli- 
ered, by the within written A. B. If the Deed is ſigned, ſealed and delivered off 
From the Land, the Delivery upon the Land afterwards by the Attorney will ſignify 
nothing. Cro. EIN 483. pl. 19. | 

A Deed is made, and in the End thereof theſe Words: Ju Witneſs whereof I have 
lereunto ſet my Hand. And he writes his Name, and puts his Seal; this is a good 
Need altho* no Mention be made of his putting of his Seal to it. Hetley 15. 

See more concerning ſealing Deeds in Page 248, 249. ante. 


(D) Of dftlicering Deeds. 


FTER a Deed is read, ſigned and ſealed, it muſt be delivered. 
A For if it be never ſo well written and ſealed, it is of no Force if it is not deli- 
rered by the Party himſelf, or his ſpecial Attorney, to whom it is made, or to his 
th O Lf. 14 XK 28g 35G 
A Delivery is a neceſſary Incident to every Deed ; and then when it is delivered, 
+ ſhall bind him that delivers it tho” dated before, and tho' another wrote or ſealed 
the ame. Noy's Max. 55. 
The Delivery of the Deed may be abſolutely or conditionally. 
When you deliver a Deed abſolutely, Words are not neceſſary ; for then a Man 
that is mute could not deliver a Deed. It is ſufficient if it is delivered. 
And as a Deed may be delivered to the Party without Words, ſo may a Deed be 
delivered by Words, without any Act of Delivery; as if the Writing ſealed lieth upon 
the Table, and the Feoffor, &c. ſaith to the Feoffee, Oc. take that as my Deed, it is a 
ſufficient Delivery. 9 Co. 137. Co. Lit. 36. 4. 49. b. 

In Caſe of the King's Letters Patent, or of Grants under the Seal of the Duchy of 
Loncafter, the Seal is Matter of Record, and the Deeds need no Delivery: So the 
Deeds of a Corporation needs no Delivery, the common Seal is perfect without it. 
Inſt. 209. 2 Roll. Abr. 23, 24. Dav. 

When a Deed is delivered conditionally, it is called an Eſcrow ; as where one ſeals 

Ea Deed, and delivers it to a Stranger until certain Conditions are performed, and then 

Mo be delivered to him to whom the Deed is made, to take Effect as the Deed of him 

Ev ho ſo delivered it; for it ſhall have Relation to that firſt Delivery. 

In the Delivery of a Deed as an Eſcrow, you muſt uſe Words, and ſay, I deliver 

W's as my Eſcrow, to deliver to the Party as my Deed, upon Condition that, Wc. or to 
the like Effect. 

For here a bare Act of Delivery to a Stranger without Words ſignifies nothing, it 

muſt be delivered to a Stranger; for if it is delivered to the Party himſelf, it is an 

Zebſolute Delivery, tho? Words mention it only as an Eſcrow. 

de more concerning delivering Deeds, at Page 249. ante. 


(E) Of Witneſſes to the Execution of Deeds. 


HERE muſt be Witneſſes to teſtify the Sealing and Delivery of the Deed : 

* * Names ſhould either be underwritten or indorſed by them. Co. Lit. 7. L. 
93. 

A Deed is good without the Words, ſealed and delivered in the Preſence ; if it be 

aled and delivered, and there are Witneſſes to prove it: And altho' the Witneſſes 


On 1 not indorſed, if they can prove the Sealing and Delivery, it is well enough. 
LI. 0 


(F) Of indorſing the Receipt for the Conſideration Money. 


| Otvithſtanding there is a Receipt for the Conſideration Money, and a Releaſe 
& is ul * ſame in a Deed, which is commonly in the Pre miſſes, (vide p. 257.) yet 
Ceale a) b zor a Receipt to be written on the Back of the Deed, and figned (but not 
the Deed) the Perſon that received the Money; and witneſſed by the Mitneſſes to 
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(G) Other Ceremonies neceſſary to perfect a Deed. 


LTHO' a Deed be never ſo well written, honeſtly intended, lawfully grounde; 
orderly and legally drawn and contrived, read, ſealed, delivered and atteſted, 


yet for want of ſome additional Ceremony, or other Act required in the Caſe, 8 | s 
may be ineffectua]; as, 7 | 
1. In ſome Cales it is requiſite for the Perfecting of a Deed, and the Eſtate nu of 
by it, that the Party to whom it is made agrees to it. 7 
2. In other Caſes that Livery of Seiſin be made. Or, N 

3. That Attorument be made. Or, 
4. That actual Entry be made into the Thing given or granted. Or, * 
5. That an Eledlion be made upon the Gift or Grant; for want whereof the Det | 
will be defective not only for what will not, but for what will paſs without it, 0; ani 
6. That the Deed be iurolled in due Time. Or, i Ri 
7. That it be regiſtred. the 
4 
Firſt, As to the Agreement of bim to whom a Deed is made. in | 
cha 
Where a Deed is made for a Man's Advantage, the Law preſumes he accept | in 
unleſs the contrary be ſhewn. Co. El:z. 138. | 8 
But a Diſagreement will make a Nullity of a Thing which before had an Eſſence; a, wit 
If a Deed be made to a Feme Covert, and the Husband afterwards diſagrees to it, the 
this will make the Deed void. him 
If an Eſtate be made in Fee- ſimple or Fee-tail to a Man and his Wife, and he dies, a 
and has not diſagreed to it; this is an Agreement in Law, and veſts the Eſtate in in] 
her: And if after his Death ſhe enters into the Land and takes the Profts thereof, h 
this is an actual Agreement, and good to bind her, tho* ſhe ſays never a Word, 266 
or does it never ſo ſecretly. 3 Co. 26. 4 Co. 4, 62, 64 5 Co. 36, 40. 5 Cr. 119. I 


Hob. 204. 

If there be Lord and Tenant, and the Tenant enfeoffs the Lord and a Stranger, and 
gives Livery to the Stranger in the Name of both, and after the Lord enters and 
takes the Profits; this is a good Agreement in Law. 10 Ed. 4. 3 Co. 26. 

If an Infant or Parcener who has divided the Land, after he is of Age takes the 
Profits of his Part allotted to him: This is a good Agreement, affirming the Diviſion 
but taking the Profits of a Moiety does not ſo. Co. Lit. 191. 

But an Agreement or Diſagreement to an Intereſt muſt be made to the Party |. 
ſelf. Moor, Caſe 93. Hob. 204. 


Secondly, As to Livery of Seiſin. 


Whenever a Feoffment is made, whether it be by or without Deed, there muſt * 
Livery of Seifin ; for it is of the Eſſence of a Feoffment, and cannot be perfedtes 
till it be made, for till then the Feoffee has only an Eſtate at Will in the Lan 
liable to be put out whenever the Feoffor pleaſes. And if either of the Parties de 
before Livery of Seiſin made, the Feoffment is void. | 

And no Warrant of Attorney to make Livery can be executed after ths Death d 
the Feoffor or Feoffee; neither is there any Remedy in this Cale to get the Al 
ſurance made perfect but in a Court of Equity. 

But in Caſe there are many Feoffees, there the Death of one, or ſome of tit 
will not hinder the Livery; but it may be made to him or them who ſurvive. 

For more reuating to this Matter, ſee before concerning Letter of Attoꝛney 1 
Livery of Seilin, and Titie Feoffment in be next Chapter. 


Thirdly, As to Attornment. | 
See the next Chapter Title Gzants, where this Subject is particularly treated. 
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Where a Leaſe for Years may be made, it may be good to ſome Purpoſes, for the 
Leſſee may forfeit or grant it before his Entry into the Thing let and granted ; and 
Jeet to ſome other Purpoſes it is not perſect till the Lefſee makes his Entry into the 
** et; for if the Leſſor, after he makes ſuch a Leaſe, ſtill continues the Poſſeſſion 
of the Land let, he may not have, ſue for or recover the Rent reſerved upon the 
Leaſe, Nor is the Leſſor ſaid to have any Reverſion of the Land, ſo as by that 

Name to be able to grant it, till the Entry of the Lefſee. Plowd. 432, 433. 

But where a Man is to enter, there in moſt Caſes the Entry will ſerve for man 

«ho have Intereſt, and the Entry into Part will gain the Poſſeſſion of the Whole. 

He who enters into Land, muſt be ſure hat he has a Right or Title of Entry, 
and that thereby he may bring the Poſſeſſion and Right together : For if he has not a 
Right or a Title to the Land, he ſhall have no Property in it in any Caſe, but in 
the Caſe of an Occupancy, whereby the Freehold is gained. 

Altho' upon a Fine, which is a Feoffment on Record, the Conuſee has a Preehold 

in Law in him before his Entry, yet in other Cafes it is otherwiſe ; for upon an Ex- 
change (be it with or without a Deed) the Parties have neither Freehold in Deed or 
in Law before they enter. 
80 upon a Partition the Freehold is not removed until an Entry upon a Livery ; 
within the View no Frechold is veſted before an Entry : But if Tenant for Life, by 
the Agreement of him in Reverſion, ſurrenders, he in Reverſion has a Freehold in 
him in Law before he enters. 


And if one bargains and ſells his Land by Deed indented and inrolled, the Freehold 
in Law paſſes preſently. 
And ſo when Uſes are raiſed by Covenant upon a good Conſideration. Co. Lit. 


266. Vide 11 H. 4. 61. 21 H. J. 12. 38 B. 3. 12. 41 A 2. 10 H. 6. 14, Cc. 
For more concerning Title Entry, ſee before Chap. 2. 


Fifthly, As to Ele4ion. 


n Caſes where a Gift or Grant is by Deed, and at firſt incertain, there it may in 
Wnany Caſes be made good by Election; as, 


If one gives me one of the two Horſes in his Stable, and there be in the Stable 


Nuo Horſes, I may take which of them I will, and having ſo done, the Gift or Grant 
Ws good. Perk, Tit. Grants. 


For more relating to Election, vide poſt. Tit. G2ant. 


Sixthly, As to inrolling Deeds. 


This Head, tho? neceſſary to be mentioned here, is more properly treated of under 
he Title Bargain and Sale in the next Chapter. 


Seventhly, As to the Regiſtring Deeds and Wills, &c. 


[ ſhall now conclude this Chapter with an Abridgment of thoſe excellent Statutes 

Concerning Regiſtring Deeds, Laws worthy of an univerſal Extent ! tho? at preſent 

mited only to the Eaſt and Weſt Ridings of Torkſhire, and the County of Miadleſex. 

An Abridgment of the Stat. 2 Es 3 Ann, c. 4. For the publick Regiſtring of all 
Deeds, Conveyances and Wills, that ſhall be made of any Honovrs, Manors, 
Lands, Tenements or Hereditaments, within the Weſt-Riding of the County of 
Let, after the nine and twentieth Day of September 17104. 
5 bis Statute recites, That whereas the Weſt-Riding of the County of Jork is the weſt-Riding 

— Place in the North for the Cloth Manufacture, and moſt of the Traders in Ter gie. 
pale are Freeholders, and have frequent Occaſions to borrow Money upon their 
* for managing their ſaid Trade; but for want of a Regiſter find it difficult to 
N to the Satisfaction of the Money Lenders (altho* the Security they 
ke, An by Means whereof the ſaid Trade is obſtructed, and many Fami- 

v or 


Pence, AD tbe Remedy whereof, at the humble Requeſt of =—_ 


uſtices of the 
en and Freeholders of the ſaid Weſt-Riding, It is enacted, 


* 
10 


1. That 


— 
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A Memorial t. That a Memorial of all Deeds and Conveyances which from and after the 20th 
to be regiltred. of September 1704. ſhall be made and executed, and of all Wills and Deviſe, I 
Writing, made or to be made and publiſhed, where the Deviſor or Teſtatrix ſhal] de, 
after the ſaid agth of September, of or concerning, or whereby any Honours, Manor, 
Lands, Tenements or Herediments in the ſaid Weſt-Riding, may be any ways affect 
in Law or Equity, may, at the Election of the Party or Parties concerned, be regiſtreg 
in ſuch a Manner as herein after directed; and that every Deed or Conveyance thy 
ſhall at any Time after any Memorial is ſo regiſtred, be made and executed of the 
Honours, Manors, Lands, Tenements or Hereditaments, or any Part thereof, con. 
prized or contained in any ſuch Memorial, ſhall be adjudged fraudulent and yi 
againſt any ſubſequent Purchaſor or Mortgagee for valuable Conſideration, unleh 
ſuch Memorial thereof ſhall be regiſtred, as by this Act is directed, before the 
Regiſtring of the Memorial of the Deed or Conveyance under which ſuch ſubſequen 
Purchaſor or Mortgagee ſhall claim : And that every Deviſe by Will of the Honour, 
Manors, Lands, Tenements or Hereditaments, or any Part thereof, mentioned « 
contained in any Memorial ſo regiſtred as aforeſaid, that ſhall be made and pudlifhed 
after the Regiſtring of ſuch Memorial, ſhall be —_— fraudulent and void again 
any ſubſequent Purchaſor or Mortgagee for valuable Conſideration, unleſs a Memoria 
of ſuch Will be regiſtred in ſuch Manner as is herein after directed, 
Repiſter's OF 2. And for ſettling and eſtabliſhing a certain Method, with proper Rules and Dj. 
bee, where to reCtions for Regiſtriag ſuch Memorials as aforeſaid, it is further enacted, That one 
be kept. publick Office for Regiſtring ſuch Memorials of and concerning any Honours, Ma. 
nors, Lands, Tenements and Hereditaments, that are ſituate, lying and being within 
the ſaid Weſt-Riding, ſhall be eſtabliſhed and kept in Wakefield, the neareſt Market- 
Town to the Center or Middle of the ſaid Weſt-Riding, to be managed and executed 
by a fit and able Perſon, to be from Time to Time elected and appointed in Manner 
herein after directed, or his ſufficient Deputy, and to continue in the ſaid Office ſo 
long as he ſhall well demean himſelf therein. 
Regilter, how 3. And that all Elections of a Regiſter to be made or appointed by Virtue of this Ad, 
elected. ſhall be performed by ballotting in Manner following, (that is to ſay) All the Free- 
holders that at the Time of any ſuch Election have an Eſtate of Freehold of or in any 
Lands, Tenements and Hereditaments within the ſaid Weſt-Riding, of the yearly 
Value of 100 J. (to be determined by the Oath of the Elector, before the Scrutator 
herein after mentioned, if any Doubt ariſe touching the ſame, which Oath they art 
hereby impowered to adminiſter) ſhall be Electors of the ſaid Regiſter ; and that the 
Juſtices of the Peace for the ſaid Weſt-Riding in that Behalf aſſembled, or the ma 
Part of them, or any five of ſuch Juſtices, to be appointed by ſuch major Part, {ia 
be Scrutators of the Ballot; who ſhall meet on the Day and Place of Election, and 
there in the Preſence of the Electors ſhall place one or more Glaſs Veſſels, to be p 
vided for that Purpoſe, into which each Elector preſent ſhall put one open Pape, 
containing the Name of ſuch Perſon as he approves of to be Regiſter ; which Tp 
ſhall be taken out again in the Preſence of the ſaid Scrutators, by a Perſon by then 
in that Behalf appointed; and in the Name or Names of every Perſon therein, ſh 
be once tranſcribed in diſtinct Columns, and under each Name ſhall be ſet dow te 
Number of their Electors, which ſhall be deliberately caſt up by the ſaid Scrutatit 
and the ſame ſhall be read over in the Hearing, and fix'd up in the View of q 
* preſent ; and the Perſon upon whom the Majority ſhall fall ſhall be dec 
Regiſter. | | 
| When choſen. Fo The Election of the firſt Regiſter to be made at the next General Quite! 
| Seſſions of the Peace to be holden for the ſaid Weſt-Riding, after the Feaſt of Fat 
in 1704. in open Court, on the ſaid ſecond Day of the ſaid Seſſions, between be- 
the Morning and three in the Afternoon. 1 
On his Death, 5. And when and as often as the ſaid Office ſhall become vacant by dae ＋ 
when another Forfeiture or Surrender of any ſuch Regiſter, the Juſtices of the Peace Io! the n 
to be choſen. Weſt-Riding, aſſembled at the General Quarter-Seſſions of the Peace next after 3 
Vacancy ſhall happen, or the major Part of them, ſhall in open Court decir 
ſaid Vacancy, and by Order of the ſame Seſſions ſhall appoint and prefix * 
N Day and Time within the Space of one Kalendar Month, and above three * 
| | enſuing the End of ſuch General Quarter-Seſſions, for the Electors to aſſem 9 
IVakefield aforeſaid, to chuſe a fit and able Perſon, in the Manner aforeſaid, '2 = 
the ſaid Vacancy: And to the Intent that all Perſons qualified to be 2 2 
have due Notice of ſuch Vacancy and Time of Election of a ſuccecding 
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the Clerk of the Peace for the Time Being of the ſaid Weſt-Riding ſhall forthwith 
\uſe Copies of ſuch Order for the prefixing the Time of ſuch Election, to be deli- 
ae to the reſpective chief Conſtables of the ſeveral Wapentakes within the ſaid 
Weſt-Ridings who ſhall and hereby are required to publiſh the ſame in full Market 
i every Market-Town within their reſpective Wapentakes, on the next Market-Day 


after the Receipt thereof, and to affix the ſame in the moſt publick Place of Reſort 


4 And upon the Death of any ſuch Regiſter, and until another Election of a Per- Who to ſup- 
on to excute that Office ſhall be made in Manner aforeſaid, the Executors and Ad- ply the Va- 
ninilttators of the Regiſter deceaſed, together with the Sureties for the ſaid Regiſter, & 
r their Executors and Adminiſtrators, ſhall appoint a proper Perſon to execute the 
ice of Regiſter, for whoſe Demeanor in the Execution of the ſaid Office, the Se- 
rity given for ſuch Regiſter deceaſed ſhall be anſwerable. 
„ And all and every Memorials ſo to be entred or regiſtred ſhall be in Writing, in How Memo- 
'7elum or Parchment, and directed to the Regiſter of the ſaid Office; and in Caſe rials ſhall be 
# Deeds and Conveyances, ſhall be under the Hand and Seal of ſome or one of the Witten, Sc. 
rantors, or ſome or one of the Grantees, his or their Guardians or Truſtees, at- Of Deeds. 
eſted by two Witneſſes, one whereof to be one of the Witneſſes to the Execution of 
uch Deed or Conveyance ; which Witneſs ſhall upon his Oath before the ſaid Re- 
iſter, or his Deputy, prove the Signing and Sealing of the ſaid Memorial, and the 
Execution of the Deed or Conveyance mentioned in ſuch Memorial; and in Caſe of 
ills, the Memorials ſhall be under the Hand and Seal of ſome or one of the Devi- wills, 
ees, his or their Guardians or 'Truſtees, atteſted by two Witneſſes, one whereof 
ball upon his Oath before the ſaid Regiſter, or his Deputy, prove the Signing and 
ſealing of ſuch Memorial; which reſpective Oaths the ſaid Regiſter, or his Deputy, 
hereby impowored to adminiſter, 
8. And every Memorial of any Deed, Conveyance or Will, ſhall contain the Day What the 
ff the Month and the Year when the Deed, Conveyance or Will bears Date, and the Memorial 
Limes and Additions of all the Parties to ſuch Deed or Conveyance, and of the wall contain. 
Deviſor or Teſtatrix of ſuch Will, and of all the Witneſſes to ſuch Deed, Conveyance 
r Will, and the Places of their Abode ; and ſhall expreſs or mention the Honours, 
Manors, Lands, Tenements and Hereditaments contained in ſuch Deed, Convey- 
ce or Will, and the Names of all the Parithes, Townſhips, Hamlets, Precincts or 
xtraparochial Places within the ſaid Weſt-Riding, where any ſuch Honours, Manors, 
ands, Tenements or Hereditaments are lying or being, that are given, granted, con- 
eyed, deviſed, or any way affected or charged by any ſuch Deed, Conveyance or 
ill, in ſuch Manner as the ſame are 1 or mentioned in ſuch Deed, Convey- 
nce or Will, or to the ſame Effect; and that every ſuch Deed, Conveyance and 
ill, or Probate of the ſame, of which ſuch Memorial is to be regiſtred as aforeſaid, 
all be produced to the ſaid Regiſter, or his Deputy, at the Time of entring ſuch The Regilter's 
lemorial, who ſhall endorſe a Certificate on every ſuch Deed, Conveyance and Will, Certificace to 
Probate thereof, and therein mention the certain Day, Hour and Time on which 1 
ch Memorial is ſo entred and regiſtred, expreſſing alſo in what Book, Page and i 
umber the ſame is entred; and that the ſaid Regiſter, or his Deputy, ſhall ſign the 
b Certificate when ſo endorſed, which Certificate ſhall be taken and allowed as which ſhall be 
vidence of ſuch reſpective Regiſtries in all Courts of Record whatſoever ; and that Evidence in 
Y Page of ſuch Regiſter-Books, and every Memorial that ſhall be entred therein 7b of Re- 
< — numbred, and the Day of the Month, and the Year and Hour, or Time of . 
7 * when every Memorial is ſo regiſtred, ſhall be entred in the Margents of the 
egiſter-Books, and of the ſaid Memorial ; and that every ſuch Regiſter ſhall 
P c Een Kalendar of all Pariſhes, Extraparochial Places and Townſhips Alphabetical 
4 * Weſt-Riding, with Reference to the Number of every Memorial that Kalendar. 
8 L e Honours, Manors, Lands, Tenements or Hereditaments in every ſuch 
— Feraparochial Place or Townſhip reſpectively, and of the Names of the 
r. in ſuch Memorials; and that ſuch Regiſter ſhall duly file every 
EN morial in Order of Time, as the ſame ſhall be brought to the ſaid Office, 
* 7 Or regiſter the ſaid Memorials in the ſame Order that they ſhall reſpectively 
0 his Hand, 

Aud. every ſuch Regiſter, before he enters upon the Execution of the ſaid Office, 
i be ſworn before th 7 id Ridi 

them that ſhall the Juſtices of Peace for the ſaid Riding, or any three or more 

all be preſent at his Election, in theſe Words: 


6 L Tou 


— g—_ 


— 
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Regiſter's Tou ſhall truly and faithfully perform and execute the Office and Duty that i; ante, 
Oath. and required by Att of Parliament in regiſtring Memorials of Deeds, Conveyay,,, * 
Wills, within the Weſt-Riding of the County of York, ſo long as you ſhall continy * 
ſaid Office; and that yon have not given nor promiſed, direfly nor indirectiy, yy anth, 
ed any Perſon to give or promiſe, any Money, Gratuity or Reward whatſoever, for x 


curing or obtaining the ſaid Office for you. 
So help you Cod 
Regiſter's De- 10. And when and as often as the ſaid Regiſter ſhall appoint any Deputy to gn. 
Puty. cute the ſaid Office, ſuch Deputy ſhall, before he enters upon the Execution theres 
take the ſaid Oath appointed to be taken by the Regiſter, before two or more Juicy 
Regiſter to Of the Peace for the ſaid Riding; and every Regiſter at the Time of his being (om 
give Security. into the ſaid Office, ſhall alſo enter into a Recognizance with two or more {uficz, 
Sureties, to be approved of by five or more of the Juſtices of the Peace of the fit 
Riding that were preſent at his ſaid Election, by Writing under their Hands 4 
Seals, to be regiſtred at the next General Quarter-Seſſions of the Peace for the fit 
Riding, of the Penalty of two Thouſand Pounds unto her Majeſty, her Heirs and 
Succefſors, to be taken by the ſame Juſtices of the Peace that approved of his Secy. 
rity, conditioned for his true and faithful Performance of his Duty in the Executig 
of his ſaid Office: The ſame to be tranſmitted by the ſame juflices of the Peace 
within one Month next after the Date thereof, into the Office of her Majeſty's Re. 
membrancer of the Exchequer, there to remain amongſt the Records of the (aid 
Court. 
When Secu- 11. Provided that when any Regiſter ſhall die, or ſurrender his Offce, and that 
rity to be within the Space of three Years from and after ſuch Death or Surrender no Misbe. 
void. haviour appears to have been committed by ſuch Regiſter in the Execution of his 
ſaid Office, then and in ſuch Caſe, at the End of the ſaid three Years after his Death 
or Surrender, the ſaid Recognizance ſhall become void. 
Attendance in 12. And it is further enacted, That every ſuch Regiſter, or his ſufficient Deputy, 
the Office, fhall give due Attendance at his Office every Day in the Week, (except At and 
Holydays) between nine and twelve in the Forenoon, and two and five in the Aſtet- 
noon, for the Diſpatch of all Buſineſs belonging to the ſaid Office ; and that every 
ſuch Regiſter, or his Deputy, as often as required, ſhall make Searches concerning all 
Memorials that are regiſtred as aforeſaid, and give Certificates concerning the lane 
under his Hand, if required by any Perſon. 
What ſhall be 13. And that every ſuch Regiſter ſhall be allowed for the Entry of every ſuch 
paid for en- Memorial as is by this Act directed, the Sum of one Shilling, and no more, in Ci 
hr Memo- the ſame do not exceed 200 Words; but if ſuch Memorial ſhall exceed 200 Words 
Es then after the Rate and Proportion of 6 d. an 100 for all the Words contained in 
and for Certi- fuch Memorial, over and above the firſt 200 Words: And the like Fees fer tis 
pcates. like Number of Words contained in every Certificate or Copy given out of the {ii 
aol the Office, and no more; and for every Search in the ſaid Office, one Shilling, and 
Searches, more. | | | 
Penalty on 14. And that if any ſuch Regiſter, or his Deputy, ſhall negle& to perform his 0 
Regiſter, Ge. their Duty in the Execution of the ſaid Office, according to the Rules and Dit 
tions in this Act mentioned, or commit, or ſuffer to be committed, any undue ot 
fraudulent Practice in the Execution of the ſaid Office, and be thereof lawfully c. 
victed, that then ſuch Regiſter ſhall forfeit his ſaid Office, and pay treble Vamp 
with full Coſts of Suit to every ſuch Perſon or Perſons that ſhall be injured thereby; 
to be recovered by Action of Debt, c. | ; 
In Vacancy, 15. And that the Perſon to be nominated as aforeſaid, upon the Death of 0 
Oath to be Regiſter, to execute the ſaid Office during the Time the fame ſhall be vacant a5 © 
taken. ſaid, ſhall, b. fore he enter upon the Execution thereof, take the Oath herein * 
appointed to be taken by ſuch Regiſter and his Deputy, before two or more Ju +: 
of the Peace for the ſaid Riding: And that if ſuch Perſon ſo nominated ſhal be - 
fully convicted of any Neglect, Miſdemeanor, or fraudulent Practice in the 
tion of the ſaid Office during ſuch Vacancy, he ſhall be liable to pay treble Dy 
with full Coſts of Suit, to every Perſon that ſhall be injured thereby; to be tec 
as aforeſaid. 
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16. Provided that this Act ſhall not extend to any Copy hold Eſtates, or to any Copy hold or 
Leaſes at a Rack- Rent, or to any Leaſe not exceeding one and twenty Years, where 2 E- 
the actual poſſeſſion and Occupation goeth along with the Leaſe. wo, 

17. Provided that where there are more Writings than one for making and perfect- Manors, Ge. 
ing any Conveyance or Security which do name, mention, Or any ways affect or con- to N 
den the ſame Honours, Manors, Lands, Tenements or Hereditaments, it ſhall be a 88 
ſuffcient Memorial and Regiſter thereof, if all the ſaid Honours, Manors, Lands, , - 
Tenements and Hereditaments, and the Pariſhes, Townſhips, Hamlets, or Extrapa- 
rachial Places where the ſame lie, be only once named or mentioned in the Memo- 
al, Regiſter and Certificate of any one of the Deeds or Writings made for the Per- 

«ting of ſuch Conveyance or Security; and that the Dates of the Reſt of the ſaid 

Deeds or Writings relating to the ſaid Conveyance or Security, with the Names and 

ditions of the Parties and Witneſſes, and the Places of their Abodes, be only ſet 

wn in the Memorials, Regiſters and Certificates of the ſame, with a Reference to 

de Deed or Writing whereof the Memorial is ſo regiſtred, that contains or expreſſes 

ke Parcels mentioned in all the ſaid Deeds, and Directions how to find the Re- 

ſtring of the ſame. 

"18. And that a Memorial of ſuch Deeds, Conveyances and Wills, as ſhall be made Deeds made 
ad executed, or publiſhed in London, or in any other Place not within forty Miles of 1 
he lad Weſt. Riding, which do or may concern or affect any Honours, Manors, e Weg. 
ands, Tenements or Hereditaments in the ſaid Weſt-Riding, ſhall be entred or Riding, how 
egiltred by the aforeſaid Regiſter, or his Deputy, in Caſe an Affidavit ſworn before to beg. 
ny one of the Judges at //eſtminſter, or a Maſter in Chancery, be brought with the 

iid Memorial to the ſaid Regiſter, or his Deputy, wherein one of the Witneſſes to 

he Execution of ſuch Deeds and Conveyances ſhall ſwear he or ſhe ſaw the ſame 

ecuted, and the Memorial ſigned and ſealed as aboveſaid, or wherein one of the 

Vitneſſes to the Memorial of any Will ſhall ſwear he or ſhe ſaw ſuch Memorial 

igned and ſealed as aboveſaid ; and the ſame ſhall be a ſufficient Authority to the ſaid 

Legiſter, or his Deputy, to give the Party that brings ſuch Memorial and Affidavit a 

ertificate of the Regiſtring ſuch Memorial; which Certificate ſigned by the ſaid 

Regiſter, or his Deputy, ſhall be taken and allowed as Evidence of the Regiſtries of 

e ſame Memorials in all Courts of Record whatſoever. | | 
19. And that if any Perſon or Perſons ſhall at any Time forge or counterfeit Of forging 
ny ſuch Memorial or Certificate as are herein before mentioned and directed, and Memorial or 
de thereof lawfully convicted, ſuch Perſon or Perſons ſhall incur and be liable to — 
e Penalties in Stat. of 5 Fliz. againſt all Forgers of falſe Deeds and Writings: And 
hat if any Perſon or Perſons ſhall at any Time forfwear himſelf before the ſaid Re- Penalty on 
jiſter, or his Deputy, or before any Judge or Maſter in Chancery, in — of the Perſons for- 


aſes aforeſaid, and be thereof lawfully convicted, ſuch Perſon or Perſons ſhall ee 


cur and be liable to the ſame Penalties as if the ſame Oath had been made in any 
the Courts of Record at Meſtminſter. 

20. Provided that all Memorials of Wills that ſhall be regiſtred in Manner as Memorials of 
foreſaid within the Space of fix Months after the Death of every reſpective Deviſor Wills when te 
r Teſtatrix dying in England, Wales, and Town of Berwick upon Tweed, or within = 
be Space of three Years after the Death of every reſpective Deviſor or Teſtatrix 

ung upon or in any Parts beyond the Seas, ſhall be as valid and effectual againſt 

Pſequent Purchaſors, as if the ſame had been regiſtred immediately after the Death 

f ſuch reſpective Deviſor or Teſtatrix. Ep 

21. Provided that in Caſe the Deviſee, or Perſon or Perſons intereſted in the Of Wills cen- 
* Manors, Lands, Tenements or Hereditaments deviſed by any ſuch Will beited. 
—.— by reaſon of the conteſting ſuch Will, or other inevitable Difculty, 

— 0 is, her or their wilful Neglect or Default, ſhall be diſabled to exhibit a Me- 

Vi ro the Regiſtry thereof within the reſpective Times herein before limited; 

- 1 NK Caſe the Regiſtry of the Memorial within the Space of ſix Months 

no MA is, her or their Attainment of ſuch Will, or a Probate thEreof, or Re- 

* the Impediment, whereby he, ſhe or they are diſabled or hindred to exhibit 

5 re ſhall be a ſufficient Regiſtry within the Meaning of this Act. 

holen * 1 Member of Parliament for the Time being ſhall be capable of being Who is not to 
ho br. er, or of excuting by himſelf, or any other Perſon, the ſaid Office; or be Regitter: 
bo - 4 receive any Fee, or other Profit whatſoever, for or in Reſpect thereof: 

J uemd ay Regiſter, or his Deputy for the Time being, be capable of being choſen 

er to ſerve in Parliament. 


23. This 


— 
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Publick A. - 23. This Act ſhall be taken as a publick Act; and all Judges and Juſtices are hers 
| required as ſuch to take Notice thereof, without ſpecial Pleading the ſame. , 


An Abridgment of the Stat. 6 Anm. c. 35. “ For the publick Regiſtring of g 
% Deeds, Conveyances, Wills, and other Incumbrances that ſhall be made of ot ty 
may affect auy Honours, Manors, Lands, Tenements or Hereditaments within dhe 
Eaſt-Riding of the County of Jork, or the Town and County of the Torn 9 

« Kingſton upon Hull, after the nine and twentieth Day of September 1708. and ii 
« rendring the Regiſter in the Weſt-Riding more compleat. 
Eaſt-Riding This Statute recites, That whereas the Lands in the Eaſt-Riding of the County of 
in 79r4fire. Jork, and in the Town and County of the Town of King ſton upon Hull, are general 
Freehold, which may be ſo ſecretly transferred or conveyed from one Perſon . 
another, that ſuch as are ill-diſpoſed have it in their Power to commit Frauds, ad 
frequently do ſo, by Means whereof ſeveral Perſons (who thro? many Years Indy 
in their Trades and Employments, and by great Frugality, have been enahled tg 
purchaſe Lands, or to lend Monies on Land Sccurity) bave been undone in thei 
Purchaſes and Mortgages, by prior and ſecret Conveyances and fraudulent Incum. 
brances, and not only themſelves but their whole Families thereby utterly ruined: 
For Remedy whereof, (at the humble Requeſt of the Juſtices of the Peace, Gentlemen 
and Freeholders of the ſaid Eaſt-Riding, and of the ſaid Town and County of th 
Town of Kingſton upon Hull) It is enacted, 
408 8 I. That a Memorial of all Deeds and Conveyances, which after the 29th of Septents 
w be regiltred, ber 1908. ſhall be made and executed, and of all Wills and Deviſes in Writing made, 
or to be made and publiſhed, where the Deviſor or Teſtatrix ſhall dic, after the ſaid 
nine and twentieth Day of September, of or concerning, and whereby eny Horours, 
Manors, Lands, Tenements or Hereditaments in the ſaid Eaſt-Riding, or in the (aid 
Town and County of the Town of King ſton upon Hull, may be any ways affected in 
Law or Equity, may be regiſtred in ſuch Manner as is herein after directed; and 
that every ſuch Deed or Conveyance that ſhall at any Time after the {aid nine and 
twentieth Day of September be made and executed, ſhall be adjudged fraudulent and 
void againſt any ſubſequent Purchaſor or Mortgagee for valuable Conſideration, un- 
leſs ſuch Memorial thereof be regiſtred, as by this Act is directed, before the Re- 
giſtring of the Memorial of the Deed or Conveyance under which ſuch ſubſequent 
urchaſor or Mortgagee ſhall claim: And that every ſuch Deviſe by Will ſhall te ad- 
judged fraudulent and void againſt any ſubſequent Purchaſor or Mortgagee for a w. 
luable Conſideration, unleſs a Memorial of ſuch Will be regiſtred in ſuch Manner u 
is herein after directed. 
Method for 2. And for ſettling and eſtabliſhing a certain Method, with proper Rules and Ds 
Regiſtring reCtions for Regiſtring ſuch Memorials as aforeſaid, it is further enacted, That one 
ſuch Memo- publick Office for Regiſtring ſuch Memorials of and concerning any Honours, Mane 
_ Lands, Tenements and Hereditaments, that are ſituate, lying and being within tt 
ſaid Eaſt-Riding, or the ſaid Town and County of the Town of King /ton upon Hh 
ſhall, (at the publick Charge of the ſaid Eaſt-Riding, to be raiſed by the Juſtice a 
the Peace thereof at their General Quarter-Seſſions of the Peace, in ſuch Mann! # 
they are impowered to raiſe Money for the Repairs of Publick or County Bridges) 
Where Re- erected and eſtabliſhed at Beverley, the neareſt Market-Town to the Center or Made 
giller Offce of the ſaid Eaſt-Riding, to be managed and executed by a fit and able Perſon, i ® 
has from Time to Time eſected and appointed in Manner herein after directed, ot f. 
ſufficient Deputy, and ſo continue in the ſaid Office for ſo long Time as he ſhall vel 
demean himſelf therein. | | 
Regiſter, how 3. Aud it is further enacted, That all Elections of a Regiſter to be made d 
elected. pointed by Virtue of this Act, ſhall be performed by balloting in Manner follow" 
that is to ſay, All the Freeholders that at the Time of any ſuch Election bat 
Eſtate of Freehold of or in any Lands, Tenements or Hereditaments within the l 
Eaſt-Riding, and the ſaid Town and County of the Town of Kingſton upon Lin 
in either of them, of the yearly Value of one hundred Pounds, to be determine f 
the Oath of the, Elector, before the Scrutators herein after mentioned, it an) = 
ariſe touching the ſame, ſhall be Electors of the ſaid Regiſter ; aud that the Juni + 
of the Peace for the ſaid Eaſt-Riding, in that Behalf aſſembled, or the majo T rf 
them, or any five of ſuch Juſtices, to be appointed by ſuch major Part, bo 
Scrutators of the Ballot, who ſhall meet on the Day and Place of Election, and! Je 
in the Preſence of the Electors ſhall place one or more Glaſs Veſſels, to be Flo, 
I 
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or that Purpoſe, into which each Elector preſent ſhall put one open Paper, containing 
ve Name of ſuch Perſon as he approves of to be Regiſter ; which Papers ſhall be 
ken out again in the Preſence of the ſaid Scrutators, by a Perſon by them in that 
Behalf appointed; and the Name or Names of every Perſon therein ſhall be once 
..nſcribed in diſtinct Columns, and under each Name ſhall be ſer down the Number 
their Electors, which ſhall be deliberately caſt up by the ſaid Scrutators, and the 
{me ſhall be read over in the Hearing, and fixed up in the View of the Electors then 
eſent, and the Perſon upon whom the Majority ſhall fall ſhall be declared Regiſter. 

4. The Election of a Perſon to be the firſt Regiſter ſhall be made at Beverley afore- Time and 
lud, upon the 13th of July in the ſaid Year 1708. in open Court, between nine in Place of 
he Morning and three in the Afternoon, Election. 

3. When and as often as the ſaid Office ſhall become vacant by the Death, Forfei- On Regiſter's 
ure or Surrender of any ſuch Regiſter, the Juſtices of the Peace for the ſaid Eaſt- Death another 
Riding, aſſembled art the General Quarter-Seſſions of the Peace next after ſuch Va- to be choſen, 
ancy ſhall happen, or the major Part of them, ſhall in open Court declare the ſaid 
'acancy, and by Order of the ſame Seſſions ſhall appoint and prefix a certain Day 
nd Time within the Space of one Kalendar Month, and above three Weeks enſuing 
he End of ſuch General Quarter. Seſſions, for the Electors to aſſemble at Beverley 
foreſaid, to chuſe a fit and able Perſon in the Manner aforeſaid to ſupply the ſaid 
acancy : And to the Intent that all Perſons qualified to be Electors may have due 
Notice of ſuch Vacancy and Time of Election of a ſucceeding Regiſter, the Clerk 
f the Peace for the Time being for the ſaid Eaſt-Riding, hall forthwith cauſe 

opies of ſuch Order, for the prefixing the Time of ſuch Election, to be delivered 
o the reſpective chief Conſtables of the ſeveral Wapentakes within the ſaid Eaſt- 

Niding, who ſhall and are hereby required to publiſh the ſame in full Market in every 
larket-Town within their reſpective Wapentakes on the next Market-Day after the 
Receipt thereof, and to affix the ſame in the moſt publick Place of Reſort there. 

6. And every ſuch Regiſter, before he enters upon the Execution of the ſaid Of- Who ſhall be 
ice, ſhall be {worn before the Juſtices of the Peace for the ſaid Riding, or any three .Worn. 
dr more of them that ſhall be preſent at his Election, in theſe Words: 


Tow ſhall truly and faithfully perform and execute the Office and Duty that is directed Regilter's 
c required by you to be done by Ad of Parliament, intitled, An Adi for the publick Oath. 
Weegiiring of all Deeds, Conveyances, Wills, and other Incumbrances that ſhall be made 
ſy of that may affe# any Honors, Manors, Lands, Tenements or Hereditaments witbin 
be aft. Riding of the County of York, or the Town and County of the Town of Kingſton 
pox Hull, after the nine and twentieth Day of September one Thouſand ſeven Hundred 
nd eight ; and that you have not given or promiſed, directly or indirectiy, nor autborized 
ny Perſon to give or promiſe any Money, Gratuity or Reward whatſoever, for procuring or 
taming the ſaid Office for you. | 


So help you God, 


7. And when and as often as the ſaid Regiſter ſhall appoint any Deputy to exe- Regiſter's De- 


)i | ” the ſaid Office, ſuch Deputy ſhall, before he enters upon the Execution thereof, puty to take 
cas Ke the ſaid Oath appointed to be taken by the ſaid Regiſter, before two or more of 3 

0 ; Cary of the Peace for the ſaid Riding. _ 

r bl And u 


, pon the Death of any ſuch Regiſter, and until another Election of a fit Who to exe- 
— to execute that Office, ſhall be made in Manner aforeſaid, the Executors and Ad- cute the Of- 
1 rators of the Regiſter deceaſed, together with the Sureties for the ſaid Regiſter, fe on Va- 


. { 8 eir Executors or Adminiſtrators, ſhall appoint a proper Perion to execute the PE” 
* c of Regiſter, for whoſe Demeanor in the Execution of the ſaid Office, the Se- 
ve 


1 for ſuch Regiſter deceaſed ſhall be anſwerable. 
A, Ne Perſon to be appointed as aforeſaid, upon the Death of any Regiſter, to To take the 
3 faid Office during the Time the ſame ſhall be vacant as aforeſaid, ſhall, ad Oath. 
d be Aw” upon the Execution thereof, take the Oath herein before appointed 
eace fo - by ſuch Regiſter and his Deputy, before two or more Juſtices of the 
my N. y laid Riding; and if ſuch Perſon ſo appointed ſhall be lawfully convicted Penalties on 
| * tur ect, Misdemeanor, or fraudulent Practice in the Execution of the ſaid Neglecb. 
oſts of zus uch Vacancy, he ſhall be liable to pay treble Damages, with full 
ein aft ut, to every Perſon that ſhall be injured thereby, to be recovered as is 

er directed. 
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How Memo- 10. All and every Memorial ſo to be entred and regiſtred ſhall be put into Wirt 
rials ſhall be in Vellum or Parchment, and brought to the ſaid Office; and in Caſe of De, . 
written, Conveyances, ſhall be under the Hand and Seal of ſome or one of the Grana 
ſome or one of the Grantees, his or their Heirs, Executors or Admin fta 
Guardians or Truſtees, atteſted by two Witneſſes, one whereof to be one of the 11 
neſſes to the Execution of ſuch Deed or Conveyance ; which Witneſs ſhall yy, 1 
Oath before the ſaid Regiſter, or his Deputy, prove the Signing and Sealing of = 
Memorial, and the Execution of the Deed or Conveyance mentioned in fuch \l 
morial; and in Caſe of Wills, the Memorials ſhall be under the Hand and 8e 0 
ſome or one of the Deviſees, his or their Heirs, Executors or Adminiſtry,, 
Guardians or Truſtees, atteſted by two Witneſſes, one whereof ſhall, upon his Oak 
before the ſaid Regiſter, or his Deputy, prove the Signing and Sealing of ſich 
Memorial. 
What every 11. Every Memorial of any Deed, Conveyance or Will, ſhall contain the Dy 
| Memorial of the Month and the Year when ſuch Deed, Conveyance or Will bears Date, and dt 
ſhall contain. Names and Additions of all the Parties to ſuch Deed, Conveyance or Will, ang tt 
Places of their Abode ; and ſhall expreſs or mention the Honors, Manors, Land 
Tenements and Hereditaments contained in ſuch Deed, Conveyance or Will, and 
the Names of all the Parithes, Townſhips, Hamlets, Precincts or Extraparocii 
Places within the ſaid Eaſt-Riding, and the ſaid Town and County of the Town d 
King ſton upon Hull, or either of them, where any ſuch Honors, Manor, Lands 
Tenements or Hereditaments are lying or being, that are given, granted, conyeyed, 
deviſed, or any way affected or charged by any ſuch Deed, Conveyance or Wil, 
| in ſuch Manner as the ſame are expreſſed or mentioned in ſuch Deed, Conveyance 
| | and Will, or to the ſame Effect; and that every ſuch Deed, Conveyance and il, 
or Probate of the ſame, of which ſuch Memorial is ſo to be regiſtred as aforeſaid, 
ſhall be produced to the ſaid Regiſter, or his Deputy, at the Time of entring ſuch 
Certificate of Memorial, who ſhall endorſe a. Certificate on every ſuch Deed, Conveyance and Wil, 
regiſtring Me- or Probate thereof, and therein mention the certain Day, Hour and Time on which 
morial. ſuch Memorial is ſo entred or regiſtred, expreſſing alſo in what Book, Page and 
Number the ſame is entred ; and the ſaid Regiſter, or his Deputy, ſhall ſign the 
ſaid - Certificate when ſo eridorſed, which Certificate ſhall be taken and allowed # 
Evidence of ſuch reſpective Regiſtries in all Courts of Record whatſoever ; and every 
Page of ſuch Regiſter-Books, and every Memorial that ſhall be entred thercin, (hal 
be numbred, and the Day of the Month, and the Year and Hour, or Time of the 
Day when every Memorial is regiſtred, ſhall be entred in the Margents of the {ad 
| Alphabetical Regiſter-Books, and of the ſaid Memorial; and that every ſuch Regiſter ſhall ler 
| Kalendar. an Alphabetical Kalendar of all Pariſhes, Extraparochial Places and Townſhips c th 
| the ſaid Eaſt-Riding, and the ſaid Town and County of the Town of King //on up 
[ 


Hull, with Reference to' the Number of every Memorial that concerns the Hort 
Manors, Lands, Tenements or Hereditaments in every ſuch Pariſh, Extraparoctis 
| . Place or Townſhip reſpectively, and of the Names of the Parties mentioned in {uc 
| Memorials; and that ſuch Regiſter ſhall duly file every ſuch Memorial in Order 
| Time, as the ſame ſhall be brought to the {aid Office, and enter or regiſter the fl 
| Memorials in the ſame Order that they ſhall reſpectively come to his Hand. 
| 44 12. And that a Memorial of ſuch Deeds, Conveyances and Wills, as ſhall be matt 
| Londm, Cc. And executed, or publiſhed in London, or in any other Place not within forty Miles d 
= concerning the ſaid Eaſt-Riding, which do or may concern or affect any Honors, Manots 
| Lands, Sc. in Lands, Tenements or Hereditaments in the ſaid Eaſt-Riding, or the {aid Tov! 
| 


bang and County of the Town of King ſton upon Hull, ſhall be entred and regiſtred by tr 
* aforeſaid Regiſter, or his Deputy, in Caſe an Affidavit ſworn before one 0! th 
Judges at #eftminſier, or a Maſter in Chancery, ordinary or extraordinat), ® 
brought with the ſaid Memorial to the ſaid Regiſter, or his Deputy, wherein de“ 
the Witneſſes to the Execution of ſuch Deeds and Conveyances ſhall ſwear be * 
ſne ſaw the ſame executed, and the Memorial ſigned and ſealed as aſoreſad . 
| the ſame ſhall be a ſufficient Authority to the ſaid Regiſter, or his Deputy, 4 3 
| the Party that brings ſuch Memorial and Affidavit a Certificate of the Regiſtring 
| Memorial; which Certificate ſigned by the ſaid Regiſter, or his Deputy; ſh 1 
| taken and allowed as Evidence of the Regiſtries of the ſame Memorials in all Cou 
of Record whatſoever. 


| | 13 Pro- 
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13. Provided that where there are more Writings than one for making and perfect- How Memo- 
be any Conveyance or Security which do name, mention, or any ways affect or con- oo Sl 
an the ſame Honours, Manors, Lands, Tenements or Hereditaments, it ſhall be a Deeds of Con- 
cient Memorial and Regiſter thereof, if all the ſaid Honors, Manors, Lands, veyance. 
lenements or Hereditaments, and the Pariſhes, Townſhips, Hamlets, or Extrapa- 
hial Places wherein the ſame lie, be only once named or mentioned in the Memo- 
al, Regiſter and Certificate of any one of the Deeds or Writings made for the Per- 
ding of ſuch. Conveyance or Security; and that the Dates of the Reſt of the ſaid 
Deeds or Writings relating to the ſaid Conveyance or Security, with the Names and 
ditions of the Parties and. Witneſſes, and the Places of their Abodes, be only ſer 
wn in the Memorials, Regiſters and Certificates of the ſame, with a Reference to 
de Deed or Writing whereof the Memorial is ſo regiſtred, that contains or expreſſes 
de Parcels mentioned in all the ſaid Deeds, and Directions how to find the Re- 
ſtring the ſame. v 
' 14. Provided alſo that all Memorials of Wills that ſhall be regiſtred in Manner as Memorials of 
freſaid within fix Months after the Death of every reſpective Deviſor or Teſtatrix Wills when to 
jying within the 1 of Great Britain, or within three Years after every re- — 
peclive Deviſor or eſtatrix dying upon or in any Parts beyond the Seas, ſhall be 
valid and effectual againſt ſubſequent Purchaſors, as if the ſame had been regiſtred 
amediately after the Death of ſuch reſpective Deviſor or Teſtatrix. ; 
15. Provided always that in Caſe the Deviſee, or Perſon or Perſons intereſted Of Wills con- 
1 the Honors, Manors, Lands, Tenements or Hereditaments deviſed by any ſuch telted. 
ill as aforeſaid, by reaſon of the conteſting ſuch Will, or other inevitable Diffi- 
uy, without his, her or their wilful Neglect or Default, ſhall be diſabled to exhibit 
Memorial for the Regiſtry thereof within the reſpective Times herein before limited; 
d that a Memorial ſhall be entred in the ſaid Office of ſuch Conteſt or other Impe- 
Iment within the Space of ſix Months after the Deceaſe of ſuch Deviſor or Teſtatrix 
tho ſhall die within the Kingdom of Great Britain, or within the Space of three 
ears next after the Deceaſe of ſuch Perſon who ſhall die upon or beyond the Seas ; 
en and in ſuch Caſe the Regiſtry of the Memorial of ſuch Will within fix Months 
ext after his, her or their Attainment of ſuch Will, or a Probate thereof, or Re- 
noval of the Impediment, whereby he, ſhe or they are diſabled or hindred to exhibit 
och Memorial, ſhall be a ſufficient Regiſtry within the Meaning of this Act. 
16. And whereas by an Act of Parliament made in the 27th Year of the Reign of Recital of 
Ling Henry the 8th, intitled, An Act for Inrolments of Bargains and Sales, it is “%% 27 #8. 
acted, That no Manors, Lands, Tenements or other Hereditaments, ſhall paſs, 
ter or change from one to another, whereby any Eſtate of Inheritance or Freehold 
all be made by Reaſon only of any Bargain and Sale thereof, except the ſaid Bar- 
in and Sale be made by Writing indented, ſealed and inrolled in one of the King's 
ourts of Record at Weſtminſter, or elſe within the ſame County or Counties where 
e ſame Manors, Lands, Tenements or Hereditaments ſo bargained and ſold lie or 
before the Cuſtos Rotulorum, and two Juſtices of the Peace, and the Clerk of the 
eace of the ſame County or Counties, or two of them at the leaſt, whereof the 
(rk of the Peace to be one; which Act hath been found by Experience to be of And its Fed 
tle or no Uſe within the ſaid Eaſt-Riding, or the ſaid Town and County of the oo Ra 
own of King ſton upon Hull, for that the Clerks of the Peace thereof reſpectively for 8. 
de Time being, who have the Keeping of the ſaid Inrolments within the ſaid reſpec- 
e Places, are not by the ſaid Act injoined to give any Security for the ſafe Keeping, 
or under any Penalty for the negligent Keeping of the ſaid Inrolments, nor is there 
the ſaid Act any certain Place appointed for the Keeping thereof: And whereas by Publick Of. 
$ preſent Act a publick Office is intended to be erected and eſtabliſhed at Beverley fice, where to 
relaid, at the publick Charge of the ſaid Eaſt-Riding, for Regiſtring and ſafe be erected. 
ping Memorials of all Deeds, Conveyances and Wills as aforeſaid, and a publick 
«pw to be choſen, who, according to the Directions hereafter mentioned, is to 
C oor Security for the due Execution of the ſaid Office : For rendering there- 
* e laid Act made in the 25th of King Henry the 8th more effectual and beneficial 
tne Inhabitants of the ſaid Eaſt-Riding, and of the Town and County of the 


| . King ſton upon Hull, it is further enacted, That after the ſaid 2gth Day of Of inrolling 
ember 1708. all Bargains and Sales of any Manors, Lands, Tenements and Here- Band, at 
and being within the ſaid Eaſt-Riding, or the ſaid Town and "”—— 
King ſton upon Hull, which ſhall be inrolled by the ſaid Re- 
the Time being, in the ſaid publick Office at Beverley, ſhall 
| be 


*Ments, ſituate, lyin 
aunty of the Town of 


er, or his Deputy for 


8 
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be as good, effectual and available, to all Intents and Purpoſes whatſoever, a, if th 

ſame had been inrolled in one of the Queen's Courts of Record at Weſtminſter 
before the Cuftos Rotulorum, and = N of the Peace, and the Clerk of the Pan 

of the ſaid Eaſt-Riding, or of the ſaid Town and County of the Town of x; f 
upon Hull, or two of them, according to the aforeſaid Act of the 27th of King þ > 
the 8th, or ax other Act now in Force: And one or more Juſtice or Juſtices of t, 
Peace of the ſaid Riding for the Time being ſhall have Power to take and enter 1 
Acknowledgment of the Bargainor, if but one, or one of the Bargainors, if nor 
in ſuch Bargains and Sales; and the ſaid Regiſter, or his Deputy for the Time h. 
ing, ſhall well and ſufficiently inrol by ingroſſing in Parchment Books all ſuch Burgin 
and Sales as ſhall for that Purpoſe be acknowledged as aforeſaid ; and ſhall indorſe 4 
Certificate on ſuch Bargains and Sales of the Times of inrolling thereof, and ſign th 
ſame, and the Books thereof ſhall ſafely keep in the ſaid publick Office, there to u. 
main upon Record amongſt the Memorials of Deeds there regiſtred. 
Certificate of 1%. And that all Deeds of Bargain and Sale ſo inrolled in the aid publck g 
Deeds regi- Regiſter- Office as aforeſaid which ſhall appear to be ſo inrolled by an Indorſement q 
or mas = Certificate on the ſaid Deeds of Bargain and Sale, ſigned by the ſaid Regiſter, or hi 
— Deputy; and that all Copies of the Inrolments thereof remaining on Record in the 
ſaid Regiſter-Office ſhall be allowed in all Courts where ſuch Bargains and Sales, 
Copies, ſhall be produced, to be as good and ſufficient Evidence as any Bargains and 
Sales _ in any of the Courts at Heſtminſter, and the Copies of the Inrolmenn 
thereof. 
Tnrolment to 18. And that every ſuch Inrolment of every ſuch Deed in the ſaid Regiſter-Offc 
be deemed the as aforeſaid, ſhall be deemed and adjudged to be the Entring of a Memorial thereof 
Entring the purſuant to this Act, and ſhall have the ſame Force and Effect upon the Eſtate therein 
Memorial. mentioned, in Relation to all ſubſequent Deeds, Conveyances and Wills, and to all 
other Intents and Purpoſes, as if a Memorial of ſuch inrolled Deed had been entred 
in the ſaid Regiſter- Office as aforeſaid purſuant to this Act. 
Judgments, 19. And that no Judgment, Statute or Recognizance (other than ſuch as ſhall be 
e. when to entred into in the Name and upon the proper Account of her Majeſty, her Heirs and 
affect Lands Succeſſors) which ſhall be obtained or entred into after the ſaid 29th of Sepremver in 
* Eaſt- the ſaid Year 1908. ſhall effect or bind any Honors, Manors, Lands, Tenemerts cr 
of Hereditaments, ſituate, lying and being in the ſaid Eaſt-Riding, or in the {aid Tow 
and County of the Town of King ſton upon Hull, but only from the Time that a 
Memorial of ſuch Judgment, Statute or Recognizance, ſhall be entred at the fd 
Regiſter-Office, expreſſing and containing, in Caſe of ſuch Judgment, the Names d 
the Plaintiffs, and the Names and Additions therein of the Defendants, the Sun! 
Memorials of thereby recovered, and the Times of the Signing thereof; and in Caſe of Stats 
Judgments and Recognizances expreſſing and containing the Date of ſuch Statute or Recos 
what to con- zance, the Name and Additions of the Cognizors and Cognizees therein, and it 
tain, Sc. what Sums, and before whom the ſame were acknowledged; and that in Order toi 
Making and Entry of ſuch Memorials, Judgments, Statutes and Recognizance # 
aforeſaid, the Party and Parties deſiring the ſame, ſhall produce to and leave vi 
the ſaid Regiſter, or his Deputy, to be fled in the ſaid publick or Regiſter-Offce, i 
Memorial of ſuch Judgment, Statute or Recognizance, ſigned by the proper Offcet 
or his Deputy, who ſhall ſign ſuch Judgment, or his Succeſſor in the ſame Office, & 
by. the proper Officer in whoſe Office ſuch Statute or Recognizance ſhall be inrolled 
together with an Afﬀidavit, ſworn before one of the Judges at /eftminſer, N! 
Maſter in Chancery, that ſuch Memorial was duly ſigned by the Officer whole Ni" 
ſhall appear to be thereunto ſer, which Memorial ſuch reſpective Officer is herebſ 
required to give ſuch Plaintiff or Plaintiffs, Cognizee or Cognizees, or his, het & 
their Executors or Adminiſtrators, or Attorney, or any of them, he, fe ot rat 
paying for the.ſame the Sum of one Shilling, and no more. 1 
Regiſter to 20. And that the ſaid Regiſter, or his Deputy, ſhall make an Entry, and tern 
enter the Me- (if required) ſhall give a Certificate in Writing under his Hand, teſtified by tue 2 
_— 1 dible Witneſſes, of every ſuch Memorial of any Judgment, Statute or Recent 
5g brought to him to be ſo 19 as aforeſaid, and therein mention the certain Dag 
which ſuch Memorial is ſo regiſtred or entred, expreſſing alſo in what Book, 

and Number the {ame is entred. 


Fees for 21. And that every ſuch Regiſter ſhall be allowed for the Entry of **!) - 
entring Me- Memorial as is by this Act directed, the Sum of one Shilling, and no mores Wark 
morials, the ſame do not exceed 200 Words; but if ſuch Memorial ſhall exceed 200 60 


1 
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ven aſter the Rate and Proportion of 64. a 100 for all the Words contained in 

ach Memorial, over and above the firſt 20 Words: And the like Fees for the 

e Number of Words contained in every ſuch Bargain and Sale as aforeſaid ; and in 

ery Certificate or Copy given out of the ſaid Office, and no more; and for every 

arch in the ſaid Office, one Shilling, and no more, 

22. And that every ſuch Regiſter, or his ſufficient Deputy, ſhall give due At- Attendance at 
-ndance at his Office every Day in the Week (except Sunmudays and Holydays) be- the Office. 
veen nine and twelve in the Forenoon, and two and five in the Afternoon, for the 

iſparch of all Buſineſs belonging to the ſaid Office; and that every ſuch Regiſter, 

his Deputy, as often as required, ſhall make Searches concerning all Memorials 

hat are regiſtred as aforeſaid, and give Certificates concerning the ſame under his 

ind (if required by any Perſon) teſtified by two credible Witneſſes, 

23. And that every Regiſter at the Time of his being ſworn into the ſaid Office as Regiſter to 
ſoreſaid, ſhall enter into a Recognizance, with two or more ſufficient Sureties, (to give Security, 
approved of by five or more of the Juſtices of the Peace of the ſaid Riding that 

ere preſent at his Election, by Writing under their Hands and Seals, to be re- 

red at the next General Quarter-Seſſions of the Peace for the ſaid Riding) of the 

Penalty of two Thouſand Pounds unto her Majeſty, her Heirs and Succeſſors, to be 

ken by the ſame Juſtices of the Peace that approved of his Security, conditioned 

or his true and faithful Performance of his Duty in the Execution of his ſaid Office, 

n all Things directed and required by this Act: The ſame to be tranſmitted by the 

ame Juſtices of the Peace within one Month next after the Date thereof, into the 

dfice of her op ay by Remembrancer of the Exchequer, there to remain amongſt 

e Records of the ſaid Court. 

24. That if any ſuch Regiſter, or his Deputy, ſhall neglect to perform his or their Penalty on 
Duty in the Execution of the ſaid Office, according to the Rules and Directions in Neglect of 
is At mentioned, or commit, or ſuffer to be committed, any undue or fraudulent Pac. 
Practice in the Execution of the ſaid Office, and be thereof lawfully convicted, then 

ſuch Regiſter ſhall forfeit his ſaid Office, and pay treble Damages with full Coſts 

df Suit to every ſuch Perſon or Perſons as ſhall be injured thereby; to be recovered 

dy Action of Debt, Sc. in any of her Majeſty's Courts of Record at Weſtminſter. 

25. Provided nevertheleſs that when any Regiſter dies or ſurrenders his Office, and When Recog- 
hat within the Space of three Years after his Death or Surrender no Misbehaviour »i7ance to be 
ppears to be committed by ſuch Regiſter in the Execution of the ſaid Office, then void. 

t the End of the ſaid three Years after his Death or Surrender, the ſaid Recogni- 
ance * entred into by him ſhall become void and of none Effect to all Intents and 
urpoſes. 

26, That if any Perſon or -Perſons ſhall at any Time forge or counterfeit any Of forging 
ney of the Acknowledgment of any Bargainor in any ſuch Bargain and Sale as Envy. 
foreſaid, or any ſuch Memorial, Certificate or Indorſement as is herein mentioned 
Ir directed, and be thereof lawfully convicted, ſuch Perſon or Perſons ſhall incur 


the nd be liable to ſuch Pains and Penalties, as in and by an Act made in the fifth Year 

y dt Queen Elizabeth, intitled, An Act againſt Forgers of falſe Dceds and Writings, 

j te impoſed upon Perſons for forging and publiſhing of falſe Deeds, Charters or 

N Itings ſealed, Court-Rolls or Wills, whereby the Freehold or Inheritance of any 
| 


erſon or Perſons, 
Pay be moleſted, t 
ny Time forſwear 
Judge or Maſter in 


of, in or to any Lands, Tenements or Hereditaments, ſhall or 
roubled or charged: And that if any Perſon or Perſons (hall at 
himſelf before the ſaid Regiſter, or his Deputy, or before any 
fail 5 Chancery, in any of the Caſes herein mentioned, and be thereof 
* 8 ſuch Perſon or Perſons ſhall incur and be liable to the ſame Penal- 
e. the ſame Oath had been made in any of the Courts of Record at He- 


EK in Caſe of Mortgages, Judgments, Statutes and Recognizances, whereof Certificate of 
Time or s ſhall be entred in the ſaid Regiſter-Office, purſuant to this Act, if at any poor tut? 
da e a Certificate ſhall be brought to the ſaid Regiſter, or his Deputy, charges. 
Nefend.? ne reſpective Mortgagors and Mortgagees in ſuch Mortgage, Plaintiffs and 
ance 3 ſuch J udgment, Cognizor and Cognizees in ſuch Statute or Recogni- 
itneſſe on reſpective Executors, Adminiſtrators or Aſſigns, and atteſted by two 

5, Whereby it ſhall appear that all Monies due upon ſuch Mortgage, Judg- 


| ent — . * . . 
OR Recognizance reſpectively, have been paid or ſatisfied in Diſcharge 


Juy, prove f Wirneſſes ſhall, upon their Oath before the ſaid Regiſter, or his De- 
*> Move fuch Monies to be ſatisfied or paid accordingly, and that they ſaw ſuch 
6 N Certificate 


n 
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Certificate ſigned by the ſaid Mortgagors and Mortgagees, Plaintiffs and Defendy 
Cognizors and Cognizees reſpectively, their reſpective Executors, Adminiftraos g 
Aſſigns, that then and in every ſuch Caſe the ſaid Regiſter, or bis Deputy, * 
make an Entry in the ſaid Margents of the ſaid Regiſter-Books againſt the Regiſt 
of the Memorial of ſuch Mortgage, Judgment, Statute or Recognizance reſpedvel 
that the ſame was ſatisfied and ——_ according to ſuch Certificate, to which te 
ſame Entry ſhall refer, and ſhall after file ſuch Certificate, to remain upon Record in 
the ſaid Regiſter-Office. 
When Judg- 28. Provided nevertheleſs, that if any Judgment, Statute or Recognizance be g. 
ments, Sc. giſtred in the ſaid Regiſter-Office within thirty Days after the Acknowledgment q 
to beregiltred. S ning thereof, all the Lands that the Defendants or Cognizors had at the Time of 
ſuch Acknowledgment or Signing ſhall be bound thereby, 
This Act not 29. Provided always that this Act ſhall not extend to any Copyhold Eſtates, 
to extend to to any Leaſes at a Rack-Rent, or to any Leaſe not exceeding twenty-one Lei 
2 = . where the actual Poſſeſſion goeth along with the Leaſe. ; 
How Beagnine | B* That in all Deeds of Bargain and Sale hereafter inrolled in Purſuance of thi 
and Sales of Act, whereby any Eſtate of Inheritance in Fee-fimple is limited to the Bargainee 2nd 
Fee-G.mple E. his Heirs, the Words grant, bargain and ſell, ſhall amount to, and be — ard 
ſtates all be adjudged in all Courts of Judicature to be expreſs Covenants to the Bargainee, hi 
coaltrued. FJejrs and Aſſigns, from the Bargainor, for himſelf, his Heirs, Executors and Adnj- 
niſtrators ; that the Bargainor, notwithſtanding any Act done by him, was at the 
Time of the Exccution of ſuch Deed ſeiſed of the Hereditaments and Premiſe; 
thereby granted, bargained and fold, of an indefeaſible Eſtate in Fee. ſimple, free 
from all Incumbrances, (Rents and Services due to the Lord of the Fee only ex. 
cepted) and for quiet Enjoyment thereof againſt the Bargainor, his Heirs and Af. 
ſigns, and all chaiming under him; and alſo for further Aſſurance thereof to be made 
by the Bargainor, his Heirs and Aſſigns, and all claiming under him, unleſs the ſame 
ſthall be reſtrained and limited by expreſs particular Words contained in ſuch Deed, 
and that the Bargainee, his Heirs, Executors, Adminiſtrators and Aſſigns reſpec. 
tively, ſhall and may, in any Action to be brought, aſſign a Breach or Breache: 
thereupon, as they might do in Caſe ſuch Covenants were expreſly inſerted in ſuch 
Bargain and Sale. 


Regiſter- 31. That every Leaſe of the aforeſaid Regiſter*Books and Inrolment-Books (tal 
Books how be ſigned by two Juſtices of the Peace of the ſaid Riding (to be from Time to Tine 
bgncd. appointed by the Juſtices of the Peace thereof, or the major Part of them, at their 


| General Quarter-Seffions of the Peace aſſembled) who are hereby required to fign the 
ſame accordingly ; and that an Entry thereof ſhall be made from Time to Time, 9 
the Clerk of the Peace of the ſaid Riding for the Time being, in the Order-Book dt 
the ſaid Seſſions, and ſigned by the ſame Juſtices of the Peace that ſhall from Time 
to Time ſign the ſaid Regiſter-Books and Inrolment-Books, to remain upon Record 
amongſt the Records of the ſaid Seffions; and that a like Entry ſhall be made up! 
Record, and ſigned as aforeſaid, of the Number of the ſame Books, and how calks 
or marked, and how many Pages each of them contains, that are at any Time znd 
from Time to Time uſed in the ſaid Regiſter-Office. 
Who not to 32. That no Member of Parliament for the Time being ſhall be capable of benz 
be Regiſler. choſen Regiſter, or of executing by himſelf, or any other Perſon, the ſaid Offce; c 
have, take or receive any Fee, or other Profit whatſoever, for or in Reſpect theres 
Nor ſhall any Regiſter, or his Deputy for the Time being, be capable of being chots 
a Member to ſerve in Parliament. 
This a pub- 33. That this Act ſhall be taken and allowed in all Courts within this Kingdom #1 
lick At. publick Act; and all Judges, Juſtices, and other Perſons therein concerned, #* 
hereby required as ſuch to take Notice thereof, without ſpecial Pleading the ſame. 
Recital of 34. And whereas an Act of Parliament made in the ſecond Year of her preſent 
ue. 4 2 Majeſty's Reign, intitled, An Act for the publick Regiſtring of all Deeds, a 
1g. ances and Wills, that ſhall be made of any Honors, Manors, Lands, Tenement * 
Hereditaments within the Weſt-Riding of the County &f Jork, after the 29th - 2 
(a) See this September 1704. And alſo one other Act made in the (a) fifth Year of her * 
AQ bd gt ot Majeſty's Reign, intitled, An A&t for Inrolment of Bargains and Sales wine 
3 % Welt-Riding of the County of Pork, in the Regiſter-Office there lately —_ 
and for making the ſaid Regiſter more effectual, were of very good Deſign, bu, 
been found by Experience to be defective in ſeveral Particulars, for which Ph 
medy is provided by the Method of this Act, in and for the ſaid Eaſt-Riding ny 
I 
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aunty of ork, and the Town and County of the Town of Kingſton upon Full; It Well-Riding, 
-nated, That from and after the ſaid 2gth Day of September 1708. all and every The Clauſes 


- Proviſions, Clauſes, Articles, Matters and Things in this preſent Act contained, in this AQ 
ancerning the ſaid paces Yo and the Town and County of the Town of King ſton not contained 
0 


— 


7 | ; f in the {aid re- 
pon Hull, and not provided for or contained in the ſaid recited Acts, or either of L. 8 


dem, ſhall extend unto and affect all Honors, Manors, Lands, Tenements and affect all Ho- 
-reditaments, ſituate, lying and being within the ſaid Weſt- Riding, (the Mortgage — 52 in 
- Purchaſe whereof ſhall exceed the Sum of fifty Pounds) as effectually as if the Radio od 
me and every of them were reſpectively inſerted and contained in the ſaid recited 8. 
\4;; and that from and after the ſaid 2gth Day of September 1708. all and every 

ron and Perſons in the Execution of the ſaid: recited Acts reſpectively within the 

4 Weſt-Riding, ſhall conform unto and duly obſerve the Alterations, additional 

viſions, Orders, Rules and Directions of this preſent Act, as to the Honors, 

lanors, Lands, Tenements and Hereditamen.s, ſituate, lying and being within the 

id Weſt-Riding, and every Matter and Thing relating thereunto, in like Manner as 

by this Act required and injoined to be done within the ſaid Eaſt-Riding, as to the 

onors, Sc. within the ſaid Eaſt-Riding, and Town and County of the Town ot 

King en upon Hull, or any Matter or Thing relating thereunto, 


An Abridgment of the Stat. ) Ann. c. 20. For the publick Regiſtring of Deeds, 
Conveyances and Wills, and other Incumbrances that ſhall be of, or that may 1 
affect auy Honors, Manors, Lands, Tenements or Hereditaments within the 
County of Middleſex, after the 2gth Day of September 1909. "x 
Whereas by the different and ſecret Ways of conveying Lands, Tenements and Of Regittring 
ereditaments, ſuch as are ill-diſpoſed have it in their Power to commit Frauds, and _ _ 3 
quently do ſo, by Means whereof ſeveral Perſons (who thro' many Years Induſtry zx. 
| their Trades and Employments, and by great Frugality, have been enabled to 
chaſe Lands, or to lend Monies on Land Security) have been undone in their 
Purchaſes and Mortgages, by prior and ſecret Conveyances and fraudulent Incum- 
ances, and not only themſelves but their whole Families thereby utterly ruined : 
or Remedy whereof, (at the humble Requeſt of the Juſtices of rhe Peace, Gentlemen 
nd Freeholders of the County of Middleſex) Ir is enacted, 
That a Memorial of all Deeds and Conveyances, which from and after the 29th A Memorial 
Day of September in the Year of our Lord 1799. ſhall be made and executed, and of to be made. 
| Wills and Deviſes in Writing made, or to be made and publiſhed, where the De- 
ſor or Teſtatrix ſhall die, after the ſaid 2gth Day of September, of or concerning 
d whereby any Honors, Manors, Lands, Tenements or Hereditaments in the ſaid 
ounty, may be any way affected in Law or Equity, may be regiſtred in ſuch 
lanner as is herein after directed; and that every ſuch Deed or Conveyance that 
all at any Time after the ſaid 2gth Day of September be made and executed, ſhall 
adjudged fraudulent and void againſt any ſubſequent Purchaſor or Mortgagee 
valuable Conſideration, unleſs ſuch Memorial thereof be regiſtred, as by this Act 
directed, before the Regiſtring of the Memorial of the Deed or Conveyance under 
Mich ſuch ſubſequent Purchaſor or Mortgagee ſhall claim: And that every ſuch De- 
le by Will ſhall be adjudged fraudulent and void againſt any ſubſequent Purchaſor 
Mortgapee for valuable Conſideration, unleſs a Memorial of ſuch Will be regiſtred 
uch Times and in ſuch Manner as is herein after directed. | 
And for ſettling and eſtabliſhing a certain Method, with proper Rules and Di- Regilter-Ot- 
ons for Regiſtring ſuch Memorials as aforeſaid, it is further enacted, That one tice erected. 
Wlick Office for Regiſtring ſuch Memorials ot and concerning any Honors, Lands, 
"ments or Hereditaments, that are ſituate, lying and being within the ſaid 
ounty, ſhall be erected and eſtabliſhed in Manner following ; that is to ſay, That Who to be 
r the better and more effectual putting in Execution the Matters and Things in Resiers. 
i aq contained, the ſworn Clerk to execute the Office of Inrolment in the High 
wh of Chancery, who is appointed to inrol for the County of Middleſex, the Chief 
G to inrol Pleas in the Queen's Bench, the Clerk of the Warrants in the Court 
— Pleas, and the _m—_ Remembrancer, or his Deputy, in the Court of 
rays {hall be the Regiſters or Maſters of the Office for the Matters and Things | 
IE contained; and alſo ſhall and may from Time to Time nominate and ap- Deputies. 
3 or more able and ſufficient Perſon or Perſons, for whom they ſhall be ac- 
dl vet? to be their Deputy or Deputies ; which ſaid Regiſters, or their Deputies, 
* 61 and truly do and perform all and every the Matters and Things intended 4 

this 
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this Act to be done and performed; in ſome convenient Office or Place, to be 
(a) The Of. vided by the ſaid Clerks or Regiſters in or (a) near ſome of the Inns of Gn. 
fice is in the Chancery, whereto all Perſons may have free Reſort at the Times appointed þ Pr 
23228 o Act: And that the iaid Clerks or Regiſters ſhall preſent ſuch Deputy or Depuic 4 
near Linco/y's the Lord High Chancellor, or Lord Keeper, or Lords Commiſſioners of the Gra 
Inn. Seal of Great Britain, to the Chief Juſtice of the rp Bench, to the Chief If yy 
of the Common Pleas, and to the Chief Baron of the Court of Exchequer for th 
Time being, to be by them, or any three of them, approved of, before ſuch Dow 
or Deputies ſhall enter upon the Execution of the ſaid Office ; and that ſuch Depurr 
or Deputies ſhall and may be diſplaced and removed by the ſaid Lord High Chi. 
cellor, or Lord Keeper, or Lords Commiſſioners of the Great Seal, the Chief Tuftce 
of the Queen's Bench and Common Pleas, and Chief Baron, or any three of they 
by any Writing under their Hands and Seals; and that the ſaid Lord Chancellor. 9: 
Lord Keeper, or Lords Commiſſioners of the Great Seal, the two Chief Juſtice; an 
Chief Baron, or any three of them, ſhall from Time to Time have full Power ang 
Authority to make ſuch Rules and Orders for the better Managing and Governmer: 
of the ſaid Office, agreeable to the Form and true Intention of this Act, as they al 
find convenient and neceſſary. 
Regiſter to be And that every ſuch Regiſter or Maſter, before he enter upon the Execution of 
ſworn. the ſaid Office, ſhall be ſworn before the Lord Chancellor, or Lord Keeper, or Lord; 
Commiſſioners of the Great Seal of Great Britain, or the Chief Juſtice of the Queen" 
Bench, Chief Juſtice of the Common Pleas, and Chief Baron of the Court of Ex. 
chequer, or any one of them, in theſe Words: | 


Ton ſhall ſwear, that you will truly and faithfully perform and execute the Office and 
Duty that is directed and required by you to be done by Act of Parliament, intitled, Ai 
Act for the publick Regiſtring of Deeds, Conveyances and Wills, and other Incumbrances 
that ſhall be made of, or that may affet any Honors, Manors, Lands, Tenements or Here. 
ditaments within the County of Middleſex, after the 29th Day of September 1709. and 
that you have not given or promiſed, direfly or indirectly, nor authorized any Perſon th 
give or promiſe, any Money, Gratuity or Reward whatſoever, for procuring or obtaining 
the ſaid Office for you. 

So help you God. 


Miſe- And that if ſuch Perſon ſo appointed Regiſter or Maſter ſhall be lawfully convitte 

meanors. of any Neglect, Miſdemeanor, or fraudulent Practice in the Execution of the {ii 

| Office, he ſhall be liable to pay treble Damages, with full Coſts of Suit, to et! 
Perſon that ſhall be injured thereby; to be recovercd as is herein after directed. 

Memorials And that all and every Memorial ſo to be entred and regiſtred ſhall be pit ie 

how written. Writing, in Vellum or Parchment, and brought to the ſaid Office; and in Caſe d 

Deeds and Conveyances, ſhall be under the Hand and Seal of ſome or one 0! the 

Grantors, or ſome or one of the Grantees, his or their Heirs, Executors or Ad, 

ſtrators, Guardians or Truſtees, atteſted by two Witneſſes, one whereof to be oed 

the Witneſſes to the Execution of ſuch Deed or Conveyance ; which Witneſs fe 

upon his Oath before one of the ſaid Regiſters or Maſters, or before a Maler“ 

Chancery, ordinary or extraordinary, prove the Signing and Sealing of ſuch Memo 

zial, and the Execution of the Deed or Conveyance mentioned in ſuch Mens? 

and in Caſe of Wills, the Memorials ſhall be under the Hand and Seal ot {ome l 

one of the Deviſees, his or their Heirs, Executors or Adminiſtrators, Guardians 

Truſtees, atteſted by two Witneſſes, one whereof ſhall, upon his Oath betore © 

ſaid Regiſters or Maſters, or before ſuch Maſter in Chancery as aforeſaid, pros * 

Certificate. Signing and Sealing of ſuch Memorial; and ſhall indorſe a Certificate thereo! 0 

every ſuch Memorial, and ſign the ſame. ET” 

What Memo- And that every Memorial of any Deed, Conveyance or Will, ſhall contain 2 | 

_ ſhall con- of the Month and the Year when ſuch Deed, Conveyance or Will bears Date, 4 g 

Names and Additions of all the Parties to ſuch Deed or Conveyance, and oft 

viſor or Teſtatrix of ſuch Will, and of all the Witneſſes to ſuch Deed, Conveyance, 

Will, and the Places of their Abode; and ſhall expreſs or mention the Hons || 

nors, Lands, Tenements or Hereditaments contained in ſuch Deed, Conde: — 

Will, and the Names of all the Pariſhes, Townſhips, Hamlets, Precincts 7 = , 

parochial Places within the ſaid County, where any ſuch Honors, Mancte ©. 


; : . f d. const) 
Tenements or Hereditaments are lying or being, that are given, grantets ©. 
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3+viſed, or any way affected or charged by any ſuch Deed, Conveyance or Will, 
n ſuch Manner as the ſame are expreſſed or mentioned in ſuch Deed, Conveyance 
Win, or to the ſame Effect; and that every ſuch Deed, Conveyance and Will, 
© Probate of the ſame, of which ſuch Memorial is ſo to be regiſtred as aforeſaid, 
hall be produced to the ſaid Regiſters or Maſters at the Time of entring ſuch Me- 
norial, who ſhall indorſe a Certificate on every ſuch Deed, Conveyance and Will, or 
Probate thereof, and therein mention the certain Day, Hour and Time on which 
ſich Memorial is ſo entred or regiſtred, expreſſing alſo in what Book, Page and 
Number the ſame is entred ; and that the ſaid Regiſters or Maſters ſhall ſign the 
ud Certificate when ſo indorſed, which Certificate ſhall be taken and allowed as 
Fridence of ſuch reſpeCtive Regiſtries in all Courts of Record whatſoever ; and that 
every Page of ſuch Regiſter-Books, and every Memorial that ſhall be entred therein, 
{all be numbred, and the Day of the Month, and the Year and Hour, or Time of 
the Day when every Memorial is regiſtred, ſhall be entred in the Margents of the 
aid Regiſter-Books, and in the Margents of the ſaid Memorial; and that every 
ſuch Regiſter or Maſter ſhall keep an Alphabetical Kalendar of all Pariſhes, Extrapa- Alphabetical 
rochial Flaces and Townſhips within the ſaid County, with Reference to the Number Kalendar. 
of every Memorial that concerns the Honors, Manors, Lands, Tenements or Here- 

ditaments in every ſuch Pariſh, Extraparochial Place or Townſhip reſpectively, and 

of the Names of the Parties mentioned in ſuch Memorials; and that ſuch Regiſter or 

Maſter ſhall duly file every ſuch Memorial in Order of Time, as the ſame ſhall be 

brought to the faid Office, and enter or regiſter the ſaid Memorials in the ſame Order 

that they ſhall reſpectively come to his Hands. 

Provided always that where there are more Writings than one for making and per- How Memo- 
ſecting any Conveyance or Security which do name, mention, or any ways affect or rial to be 
concern the fame Honors, Manors, Lands, Tenements or Hereditaments, it ſhall be eg Avery 
a ſufficient Memorial and Regiſter thereof, if all the ſaid Honors, Manors, Lands, Deeds, Se. 
Tenements and Hereditaments, and the Pariſhes, Townſhips, Hamlets, or Extrapa- 
rochial Places wherein the ſame lie, be only once named or mentioned in the Memo- 
rial or Regiſter of any one of the Deeds or Writings made for the Perfecting of ſuch 
Conveyance or Security ; and that the Dates of the Reſt of the ſaid Deeds or Writings 
relating to the ſaid Conveyance or Security, with the Names and Additions of the 
Parties and Witneſſes, and the Places of their Abodes, be only ſet down in the Me- 
morials and Regiſters of the ſame, with a Reference to the Deed or Writing whereof 
the Memorial is ſo regiſtred, that contains or expreſſes the Parcels mentioned in all 
the ſaid Deeds, and Directions how to find the Regiſtring the ſame. 

Provided alſo that all Memorials of Wills that ſhall be regiſtred in Manner as afore- Wills when 
ſaid within the Space of ſix Months after the Death of every reſpective Deviſor valid. 
or Teſtatrix dying within Great Britain, gr within three Years after the Death of 
every reſpective Deviſor or Teſtatrix dying upon the Sea, or in any Parts beyond 
the Seas, ſhall be as valid and effectual againſt ſubſequent Purchaſors, as if the 
= had been regiſtred immediately after the Death of ſuch reſpective Deviſor or 

eſtatrix. 

Provided always that in Caſe the Deviſee, or Perſon or Perſons intereſted in the 

onors, Manors, Lands, Tenements or Hereditaments deviſed by any ſuch Will as 
toreſaid, by reaſon of the Concealment or Suppreſſion, or Conteſting ſuch Will, 
or other inevitable Difficulty, without his, her or their wilful Neglect or Default, 
wo de diſabled to exhibit a Memorial for the Regiſtry thereof within the reſpective 
Times herein before limited; and that a Memorial ſhall be entred in the ſaid Office of 
uch Conteſt or other Impediment within the Space of two Years after the Death of 
a Deviſor or Teſtatrix who ſhall die within the Kingdom of Great Britain, or 
"in the Space of four Years next after the Deceaſe of ſuch Perſon who ſhall die 
Ton the Sea, or beyond the Seas; then and in ſuch Caſe the RegMry of the Me- 
morial of ſuch Will within the Space of ſix Months next after his, her or their Attain- 
ment of ſuch Will, or a Probate thereof, or Removal of the Impediment, whereby 


y ne or they are diſabled or hindred to exhibit ſuch Memorial, ſhall be a ſufficient 
'piltry within the Meaning of this Act. | 
Provided neverthele 


. ſs, that in Caſe of any Concealment or Suppreſſion of any Will ; hy 0 

the viſe, any Purchaſor or Purchaſors ſhall not be diſturbed or defeated in his or my. 

of 1 Purchaſe, unleſs the Will be actually regiſtred within five Years after the Death 84 

me Deviſor or Teſtatrix. fl 
6 O And * 
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Regilter's And it is further enacted, That every ſuch Regiſter or Maſter ſhall be allowed «, — 
Fees. the Entry of every ſuch Memorial as is by this Act directed, the Sum of = Adu 


| Shilling, and no more, in Caſe the ſame do not exceed 200 Words; but if fuck 


Memorial ſhall exceed 200 Words, then after the Rate and Proportion of Six. A 

an 100 for all the Words contained in ſuch Memorial, over and above the 18 than 

Words: And the like Fees for the like Number of Words contained in every Cent. Maj 

cate or Copy given out of the ſaid Office, and no more; and for every Search in th ſaid 

ſaid Office, one Shilling, and no more. Hon 

| Attendance at And it is further enacted, That every ſuch Regiſter or Maſter ſhall give due! the 
the Office. tendance at his Office every Day in the Week, (except Sundays and Holydays) 5 lude 
| tween the Hours of nine and twelve in the Forenoon, and the Hours of two and 'M pref 
in the Afternoon, for the Diſpatch of all Buſineſs belonging to the ſaid Office. an the 

| that every ſuch Regiſter or Maſter, as often as required, ſhall make Searches concers the | 
| ing all Memorials that are regiſtred as aforeſaid, and give Certificates concerning the and | 
ſame under his Hand, (if required by any Perſon) teſtified by two credible l. ſuch 

| neſſes. Cogn 
| Regiſter to And that each of the ſaid Regiſters or Maſters at the Time of his being ſworn int vere 
| give Security. the ſaid Office as aforeſaid, ſhall enter into a Recognizance, with two or more (1. Judg 
cient Sureties, (to be approved of by the Lord Chancellor, or Lord Keeper, or Loris the 

Commiſſioners of the Great Seal of Creat Britain, or the Chief Juſtice of the Queen! in th 

| Bench, Chief Juſtice of the Common Pleas, and Chief Baron of the Court of Exche. cogni 
quer, or any one of them) of the Penalty of two Thouſand Pounds unto her ment 
| Majeſty, her Heirs and Succeſſors, to be taken by one of the ſaid Chief Juſtice, Judgy 
conditioned for his true and faithful Performance of his Duty in the Execution of his or Ri 

ſaid Office, in all Things directed and required by this Act: The ſame to be trag. the } 

mitted by ſuch Chief Juſtice within one Month next after the Date thereof, into the bgned 

Office of her Majeſty's Remembrancer of the Exchequer, there to remain amorgi ſuch 1 

the Records of the ſaid Court. | or Ce 

And that the Damages before mentioned to be forfeited by any ſuch Regiſter or «&e 


Maſter for any Neglect, Miſdemeanor, or fraudulent Practice in the Execution f his po Uh 
Office, ſhall be recovered by Action of Debt, Ec. in any of her Majeſty's Couts of 
Record at Weſtminſter. | 
Of forging And that if any Perſon or Perſons ſhall at any Time forge or counterfeit any Entry 
Entries, of the Acknowledgment of any ſuch Memorial, Certificate or Indorſement as is heren 
| mentioned or directed, and be thereof lawfully convicted, ſuch Perſon or Feiſons 
ſhall incur and be liable to ſuch Pains and Penalties as in and by an Act made in de 
fifth Year of Queen Elizabeth, intitled, An Act againſt Forgers of falſe Deeds i 
Writings, are impoſed upon Perſons for forging and publiſhing of falſe Deeds, Chauct 
or Writings ſealed, Court-Rolls or Wills, whereby the Freehold or Inheritance df 
any Perſon or Perſons, of, in or to any Lands, 'Tenements or Hereditaments, ſhall of 
may be moleſted, troubled or charged: And that if any Perſon or Perſons ſhall i 
any Time forſwear himſelf before the ſaid Regiſters or Maſters, or before any Ju 
or Maſter in Chancery, in any of the Caſes herein mentioned, and be thereof lauf 
convicted, ſuch Perſon or Perſons ſhall incur and be liable to the fame Penalties #1 
the ſame Oath had been made in any of the Courts of Record at H/eftminſter. 
Certificate of And that in Caſe of Mortgages, whereof Memorials ſhall be entred in the ſaid Rt 


— —U— ——— — 


Mortgages giſter- Office purſuant to this Act, if at any Time afterwards a Certificate ſhall be brougit = a 
dicharged. to the ſaid Regiſters or Maſters, ſigned by the Mortgagee or Mortgages in ſuch Mor — 
age, his, her or their Executors, Adminiſtrators or Aſſigns, and atteſted by ts? JA 

Wieneſſes, whereby it ſhall appear that all Monies due upon ſuch Mortgage have bees Thi 

paid or ſatisfied in Diſcharge thereof; which Witneſſes ſhall, upon their Oaths, be. Þ al 


fore the ſaid Regiſters or Maſters, or before a Maſter in Chancery, ordinary cr &. 
traordinary, preve ſuch Monies to be ſatisfied or paid accordingly, and that the 
ſaw ſuch Certificates ſigned by the ſaid Mortgagee or Mortgagees, his, her or ther 
Executors, Adminiſtrators or Aſſigns ; that then and in every ſuch Caſe the ſaid Re. 
giſters or Maſters ſhall make an Entry in the Margents of the ſaid Regiſter-Bock 
againſt the yn rs of the Memorial of ſuch Mortgage, that ſuch Mortgage 4 
ſatisfied and diſcharged according to ſuch Certificate, to which the ſame Entry h. 
Me — ſhall after file ſuch Certificate, to remain upon Record in the {aid Re. 
iſter-Office. 

What this Act Provided always that this Act ſhall not extend to any Copy hold Eſtates, or '* an 


m—— ig a Rack-Rent, or to any Leaſe not exceeding twenty-one Years, ag " 


— 
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aual Poſſeſſion and Occupation goeth along with the Leaſe, or to any of the 
Chambers in Serjeanta- Inn, the Inns of Court, or Inns of Chancery. 

And it is further enacted, That no Judgment, Statute or Recognizance (other When Judg- 
dan ſuch as ſhall be entred into in the Name and upon the proper Account of her — 54 to 
Mejeſty, her Heirs and Succeſſors) which ſhall be obtained or entred into after the Py 
rid 29th Day of September in the Year of our Lord 1709. ſhall effect or bind any dleſes. 
Honors, Manors, Lands, Tenements or Hereditaments, fituate, lying and being in 
he ſaid County of Middleſex, but only from the Time that a Memorial of ſuch 
ſudgment, Statute or Recognizance, ſhall be entred at the ſaid Regiſter-Office, ex- 
refſing and containing, in Caſe of ſuch Judgment, the Names of the Plaintiffs, and 
the Names, Additions and Places of Abode (if any ſuch be in ſuch Judgment) of 
the Defendants, the Sums thereby recovered, and the Time of the Signing thereof; 
ind in Caſe of Statutes and Recognizances expreſſing and containing the Date of 
{ich Statute or Recognizance, the Names Additions and Places of Abode of the 
Copnizors and Cognizees therein, and for what Sums, and before whom the ſame 
vere acknowledged ; and that in Order to the making an Entry of ſuch Memorials of Memorials of 
Judgments, Statutes and Recognizances as aforeſaid, the Party and Parties deſiring Judgments, 
the ſame, ſhall produce to and leave with the ſaid Regiſters or Maſters, to be filed &. 
in the ſaid publick or Regiſter-Office, a Memorial of ſuch Judgment, Statute or Re- 
copnizance, ſigned by the proper Officer, or his Deputy, who ſhall ſign ſuch Judg- 
ment in the ſame Office, or by the proper Officer, or his Deputy, who ſhall ſign ſuch 
Judgment in the ſame Office, or by the proper Officer in whoſe Office ſuch Statute 
or Recognizance ſhall be inrolled, together with an Affidavit, ſworn before one of 
the Judges at Weſtminſter, or a Maſter in Chancery, that ſuch Memorial was duly 
ſoned by the Officer whoſe Name ſhall appear to be thereunto ſet, which Memorial 
ſuch reſpective Officer is hereby required to give ſuch Plaintiff or Plaintiffs, Cognizee 
or _— or his, her or their Executors or Adminiſtrators, or Attorney, or 
any of them, he, ſhe or they paying for the ſame the Sum of one Shilling, and 
no more. 

And that the ſaid Regiſter or Maſter ſhall make an Entry, and likewiſe (if re- 
uired) ſhall give a Certificate in Writing under his Hand, teſtified by two credible 

Vitneſſes, of every ſuch Memorial of any Judgment, Statute or Recognizance 
brought to him to be regiſtred as aforeſaid, and therein mention the certain Day on 

hich ſuch Memorial is ſo regiſtred or entred, expreſſing alſo in what Book, Page 
nd Number the ſame is entred. 

And that this- A&t ſhall be taken and allowed in all Courts within this Kingdom as This a pub- 
publick Act; and that all Judges, Juſtices, and other Perſons therein concerned, lick AR. 
re hereby required as ſuch to take Notice thereof, without ſpecial Pleading the ſame. 

And that no Member of Parliament ſhall be capable of being Regiſter, or of exe- who not to 
uting by himſelf, or any other Perſon or Perſons, the ſaid Office; or to have, take be Regilter. 
receive any Fee, or other Profit whatſoever iſſuing out of the ſaid Office, or for or 
i Reſpe@ thereof: Nor ſhall any ſuch Regiſter, or his Deputy, or any Perſon or 
erſons receiving Profits out of the ſaid Office, be at any Time hereafter capable of 
eng, or being choſen a Member to ſerve in Parliament, 


An Abridgment of „An Act for the publick Regiſtring of all Deeds, Convey- North Riding 
ances, Wills, and other Incumbrances that ſhall be made of, or that may affect of Torge. 
any Honors, Manors, Lands, Tenements or Hereditaments, within the North- 
1 of the County of Tork, after the 2gth Day of September 1736. 
his AR recites, That whereas the Lands in the North-Riding of the County of Preamble. 
Pe are generally Freehold, which may be ſo ſecretly transferred or conveyed from 
* 1 to another, and incumbred, that ſuch Perſons as are ill-diſpoſed have it in 
* _ to commit Frauds, and frequently do fo, by Means whereof ſeveral Per- 
— 0 o thro' many Years Induſtry in their Trades and Employments, and b 
tary have been enabled to purchaſe Lands, or lend Monies on Land Se- 
1 ave been undone in their Purchaſes and Mortgages, by prior and ſecret 
7 * and fraudulent Incumbrances, and not only themſelves but their whole 
qo ereby utterly ruined : For Remedy whereof, (at the humble Requeſt of 
oo ices of the Peace, Gentlemen and Freeholders of the ſaid N orth-Riding) Ir is 
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| 1. That a Me 
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morial of all Deeds and Conveyances, which from and after the 29th Memorials to 
er 1736. ſhajl be made and executed, and of all Wills and Deviſes in be regiſtred. 
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Writing made, or to be made and publiſhed, where the Deviſor or Teſtatrix 6 1 
die, after the ſaid 2gth Day of September 1736. and of all Judgments, Statute; 2 
Recognizances (other than ſuch as ſhall be entred into in the Name and Upon th 
proper Account of his Majeſty, his Heirs and Succeſſors) which ſhall be obtaineg a 
entred into after the ſaid 2gth Day of September 1736. of or concerning or wherehy 
any Honors, Manors, Lands, Tenements or Hereditaments in the ſaid North. Ridin, 
may be any way affected in Law or Equity, may be regiſtred in ſuch Manner 
as is herein after directed; and that every ſuch Deed or Conveyance, Tudemer 
Statute or Recognizance that ſhall at any Time after the ſaid agth Day of Septen 
1736. be made and executed, obtained or entred into, ſhall be adjudged fraudulem 
and void againſt any ſubſequent Purchaſor or Mortgagee, Plaintiff or Copnizee 
for or upon valuable Conſideration, unleſs ſuch Memorial thereof be regiſtred, as b 
this Act is directed, before the Regiſtring of the Memorial of the Deed or Convey. 
ance, Judgment, Statute or Recognizance, under which ſuch ſubſequent Purchaſor or 
Mortgagee, Flaintiff or Cognizee, ſhall claim: And that every ſuch Deviſe by Wil 
ſhall be adjudged fraudulent and void againſt any ſubſequent Purchaſor or Mon. 
gagee, Plaintiff or Cognizee, for or upon valuable Conſideration, unleſs a Memorial 
of ſuch Will be regiſtred in ſuch Manner as is herein after directed. 
Where Regi- 2. And for the better ſettling and eſtabliſhing a certain Method, with proper Rules 
_ Oftice to and Directions for Regiſtring ſuch Memorials as aforeſaid, it is enacted, That one 
publick Office for Regiſtring ſuch Memorials of and concerning any Honors, Manors, 
Lands, Tenements and Hereditaments, that are ſituate, lying and being within the 
ſaid North-Riding, ſhall be erected and eſtabliſhed at ſuch Market-Town as the Juſtices 
of the Peace, ar the major Part of them, aſſembled at their General Quarter-Seſſions 
in and for the ſaid North-Riding, which ſhall be held at Northallerton on the 1*th 
Day of June 1735. ſhall agree and adjudge to be the neareſt Market-Town to the 
Center or Middle of the ſaid North-Riding, to be managed and executed by a fit and 
able Perſon, to be from Time to Time elected and appointed in Manner herein after 
directed, or his ſufficient Deputy, and to continue in the ſaid Office for ſo long Time 
as he ſhall well demean bimſelf therein. | | 
Charges, how. 3. Provided that the Coſts and Charges of procuring and paſſing of this AR of 
paid. Parliament, and in erecting and eſtabliſhing of the ſaid publick Regiſter, ſhall be at 
the publick Charge of the ſaid North-Riding ; which Coſts, Charges and Expences 
ſhall be raiſed by the Juſtices of the Peace of the ſaid North-Riding at their General 
Quarter-Seſſions of the Peace, in ſuch Manner as they are impowered to raile Money 
for Repairs of Publick or County Bridges. | 
4. And it is enacted, That all Elections of a Regiſter, to be made or appointed by 
Virtue of this Act, ſhall be performed by balloting in Manner following; that is t 
ſay, All the Freeholders of the Age of twenty-one Years, that at the Time of any 
ſuch Election have an Eſtate of Freehold of or in any Lands, Tenements or Hered- 
ments, within the ſaid North-Riding, of the yearly Value of 100 J. to be determined 
by the Oath of the Elector, or ſolemn Affirmation of ſuch Elector, being of the 
Perſuaſion of the People called Quonery before the Scrutators herein after mention%d 
if any Doubt ariſe touching the ſame, ſhall be Electors of the ſaid Regiſter ; and that 
the Juſtices of the Peace for the ſaid North-Riding, in that Behalf aſſembled, or ti 
major Part of them, or any five of ſuch Juſtices, to be appointed by ſuch major Fi 
ſhall be Scrutators of the Ballot, who ſhall meet on the Day and Place of Election, 
and there in the Preſence of the Electors ſhall place one or more Glaſs Veſſel of 
Veſſels, to be provided for that Purpoſe, into which each Elector preſent ſhall pi 
one open Paper, containing the Name of ſuch Perſon as he approves of to be 4 
ſter ; which Papers ſhall be taken out again in the Preſence of the ſaid Scrutators, 0 
a Perſon by them in that Behalf appointed ; and the Name or Names of ever) A 
ſon therein ſhall be once tranſcribed in diſtin&t Columns, and under each Name 5 
be ſet down àhe Number of their Electors, which ſhall be deliberately caſt up Þ) re 
ſaid Scrutators, and the ſame ſhall be read over in the Hearing, and fixed up * 01 
View of the Electors then preſent; and the Perſon upon whom the Majority ſhall l 
ſhall be declared Regiſter. | 4o 1 
The Time 5, And that the Election of a Perſon to be the firſt Regiſter ſhall be mi”, 
1. _ Northallerton aforeſaid, upon the 18th Day of Fuly 1735. in open Court, between 
firſt Regiſter, Hours of eight in the Morning and fix in the Afternoon. be Death 
The Eleaion . ©: And that when and as often as the ſaid Office ſhall become vaeant by t 4 1 
of future Re. Forfeiture or Surrender of any ſuch Regiſter, the Juſtices of the Peace 307 end 
giſters. ; 
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North-Riding, aſſembled at the General Quarter-Seſſions of the Peace next after ſuch 
Vacancy ſhall happen, or the major Part of them, ſhall in open Court declare the 
rd Vacancy, and by Order of the ſame Seſſions ſhall appoint and prefix a certain 
Day and Time within the Space of one Kalendar Month, and not leſs than three 
Weeks, enſuing the End of ſuch General Quarter-Seffions, for the Electors to aſſemble 
« ſuch Place where the Office ſhall be erected as aforeſaid, to chuſe a fit and able 
Perſon in the Manner aforeſaid to ſupply the ſaid Vacancy ; and that all Perſons qua- 
ified to be Electors may have due Notice of ſuch Vacany, and Time of Election of a 
ſucceeding Regiſter, the Clerk of the Peace for the Time being for the ſaid North- 
Riding ſhall Brebwith cauſe Copies of ſuch Order, for the prefixing the Time of 
{ach Election, to be delivered to the reſpective chief Conſtables of the ſeveral Wapen- 
ukes within the ſaid North-Riding, who ſhall and are hereby required to publiſh the 
fame in full Market, in every Market-Town within their reſpective Wapentakes, on 
the next Market- Day after the Receipt thereof, and to affix the ſame in the moſt 
publick Place of Reſort there. 

„That every ſuch Regiſter, before he enters upon the Execution of the ſaid 
Office, ſhall be ſworn before the Juſtices of the Peace for the ſaid Riding, or any 
thrce or more of them that ſhall be preſent at his Election, who are hereby im- 
powered and required to adminiſter ſuch Oaths in the Words following: 


Du ſpall truly and faithfully perform and execute the Office and Duty that is directed The Regiſter's 
end required by you to be done by Ad of Parliament, intitled, An Act for the publick Oath. 
Negiſtring of all Deeds, Conveyances, Wills, and other Incumbrances that ſhall be made 
of, or that may affet any Honors, Manors, Lands, Tenements or Hereditaments within 
the North. Riding of the County of York, after the nine and twentieth Day of September 
1736. and that you have not given or promiſed, directly or indirectiy, nor authorized any 
Perſon to give or promiſe any Money, Gratuity or Reward whatſoever, for procuring or 
obtaining the ſaid Office for you. 

So help you God, 


8. And that when and as often as the ſaid Regiſter ſhall appoint any Deputy to Regiſter's De- 
execute the ſaid Office, ſuch Deputy ſhall, before he enter upon the Execution Puty to take 
thereof, take the ſaid Oath appointed to be taken by the ſaid Regilter, before two or „e {aid Oath, 
more of the Juſtices of the Peace for the ſaid Riding, 

9. And that upon the Death of any ſuch Regiſter, and until another Election of a How the Of. 
fit Perſon to execute that Office ſhall be made in the Manner aforeſaid, the Execus- fce of Regi- 
tors and Adminiſtrators of the Regiſter deceaſed, together with the Sureties for the fer is to be 
ſaid Regiſter, or their Executors and Adminiſtrators, ſhall appoint a proper Perſon to — 1 
execute the Office of Regiſter, for whoſe Demeanor in the Execution of the ſaid =. Ba 
Ofice the Security given for ſuch Regiſter deceaſed ſhall be anſwerable. 

10. And that the Perſon to be appointed as aforeſaid, upon the Death of any Re- Penalty on 
pilter, to execute the ſaid Office during the Time the ſame ſhall be vacant as aforeſaid, Mitdemeanor 
ſtall, before he enters upon the Execution thereof, take the Oath herein before ap- Ae 3 
pointed to be taken by ſuch Regiſter and his Deputy, before two or more Juſtices of fuch Vacane ß. 
the Peace for the ſaid Riding; and that if ſuch Perſon ſo appointed ſhall be lawfully 
convicted of any Neglect, Miſdemeanor or fraudulent Practice in the Execution of 
the ſaid Office during ſuch Vacancy, he ſhall be liable to pay treble Damages, with 
fall Coſts of Suit, to every Perſon that ſhall be injured thereby; to be recovered as is 
derein after directed. | 

11. And that all and every Memorial of ſuch Deeds, Conveyances and Wills ſo to The Methed 
© entred and regiſtred, ſhall be put into Writing in Vellum or Parchment, and of Regittung, 
by to the ſaid Office; and in Caſe of Deeds and Conveyances, ſhall be under 
3 and and Seal of ſome or one of the Grantors, or ſome or one af the Grantees, 

"Sr or their Heirs, Executors or Adminiſtrators, Guardiins or Truſtees, “ at- Sic in e. 

* 177 two Witneſſes to the Execution of ſuch Deed or Conveyance, which Witneſs ſhall cords 
h tis 5 Oath, or being a Quaker, on his {olemn Affirmation, before the ſaid Regiſter 
# the <puty, prove the Signing and Sealing of ſuch Memorial, and the Execution 
Yip eed or Conveyance mentioned in ſuch Memorial, (or elſe the Perſons ſo. 

1 1 and Sealing the ſaid Memorial as aforeſaid, or one of them, ſhall, before the 
egiſter or his Deputy, acknowledge his or their Signing and Sealing of the ſaid 


ö em | — * . 
py * the Execution of the Deed or Conveyance mentioned in ſuch Memo- 
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In Caſe of ſe- 
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or one of the Deviſees, his or their Heirs, Executors or Adminiſtrators, Guargiar, 
Truſtees, atteſted by two Witneſſes, one whereof ſhall upon his Oath, or bein y 
Quaker, on his ſolemn Affirmation, before the ſaid Regiſter or his Deputy, prove 10 
Signing and Sealing of ſuch Memorial, or the ſame ſhall be acknowledged in like 
Manner before the ſaid Regiſter or his Deputy by the Perſons ſo Signing and Sealy, 
the ſame Memorial as aforeſaid, or one of them: And the ſaid Regiſter, or his De. 
puty, is hereby alſo impowered to take the ſaid reſpective Acknowledgments as afore. 
ſaid, and ſhall enter a Memorandum of the taking the ſame reſpectively upon the fag 
reſpective Memorial within the Time when the ſame was ſo taken; and the (aid 
Memorandum ſhall be ſigned by the Regiſter, or his Deputy, and alſo by the Par 
ſo acknowledging the ſame reſpectively. / 
12. That every Memorial of any Deed, Conveyance or Will, ſhall contain the Dy 
of the Month and the Year when ſuch Deed, Conveyance or Will bears Date, and tt 
Names and Additions of all the Parties to ſuch Deed or Conveyance, and of the De. 
viſor or Teſtatrix of ſuch Will, and of all the Witneſſes to ſuch Deed, Conveyance or 
Will, and the Places of their Abode; and ſhall expreſs or mention the Honors, Mz. 
nors, Lands, Tenements or Hereditaments contained in ſuch Decd, Conveyance or 
Will, and the Names of all the Parithes, Townſhips, Hamlets, Precincts or Exit, 
parochial Places within the ſaid North-Riding, where any ſuch Honors, Manory, 
Lands, Tenements or Hereditaments are lying or being, that are given, pranted, 
conveyed, deviſed, or any way affected or — by any ſuch Deed, Conxeyance 
or Will, in ſuch Manner as the ſame are expreſſed or mentioned in ſich Deed, Con. 
veyance or Will, or to the ſame Effect; and that every ſuch Deed, Conveyance 
and Will, or Probate of the ſame, of which ſuch Memorial is ſo to be regiſtred a 
aforeſaid, ſhall be produced to the ſaid Regiſter, or his Deputy, at the Time of 
entring ſuch Memorial, who ſhall indorſe a Certificate on every ſuch Deed, Convey- 
ance and Will, or Probate thereof, and therein mention the certain Day, Hour and 
Time on which ſuch Memorial is ſo entred or regiſtred, expreſſing alſo in what 
Book, Page and Number the ſame is entred; and that the ſaid Regiſter, or his 
Deputy, ſhall ſign the ſaid Certificate ſo indorſed, (which Certificate ſhall be taken 
and allowed as Evidence of ſuch reſpective Regiſtries in all Courts of Record what- 
ſoever) ; and that every Page of ſuch Regiſter-Books, and every Memorial that ſhal 
be entred therein, ſhall be numbred, and the Day of the Month, and the Year and 
the Hour, or Time of the Day when every Memorial is regiſtred, ſhall be entred in 
the Margin of the ſaid Regiſter-Books, and of the ſaid Memorial; and that every 
ſuch Regiſter ſhall keep an Alphabetical Kalendar of all Pariſhes, Extraparochial 
Places and Townſhips within the ſaid North-Riding, with Reference to the Number 
of every Memorial that concerns the Honors, Manors, Lands, Tenements or Hers 
ditaments in every ſuch Pariſh, Extraparochial Place or 'Townſhip reſpectively, and 
of the Names of the Parties mentioned in ſuch Memorials. 
13. That a Memorial of ſuch Deeds, Conveyances and Wills, as ſhall be mice 


and executed in any Place not within forty Miles of the ſaid publick Regiſter-Ofct cogni 


which do or may concern or affect any Honors, Manors, Lands, Tenements or Bt of the 
reditaments in the ſaid North-Riding, ſhall be entred or regiſtred by the aforclas * 
Regiſter, or his Deputy, in Caſe an Affidavit ſworn, or a ſolemn Affirmation ol! Doria 
Perſon of the Perſuaſion of the People called Quakers, made in Writing before one d ties d 
the Judges at Weſtminſter, or a Maſter in Chancery, ordinary or extraordinary, * puty, 
brought with the ſaid Memorial to the ſaid Regiſter, or his Deputy, wherein ones 3 
the Witneſſes to the Execution of ſuch Deeds and Conveyances ſhall ſwear, or best ſuch 


a Quaker, ſhall affirm that he or fhe ſaw the ſame executed, and the Memorial fete Ofic 
and ſealed as aforeſaid, or wherein one of the Witneſſes to the Memorial of any fd or {ole 
Will ſhall ſwear, or being a Quaker, ſhall affirm that he or ſte ſaw ſuch Memoti Quake 
ſigned and ſealgd as aforeſaid, and the ſame ſhall be ſufficient Authority to the WW that f 
Regiſter, or his Deputy, to give the Party that brings ſuch Memorial and Ale therey 
or Affirmation, a Certificate of the Regiſtring ſuch Memorial; which Cenifa Plaine 
ſigned by the ſaid Regiſter, or his Deputy, ſhall be taken and allowed as Evidence ini} 
the Regiſtries of the ſame Memorials in all Courts of Record whatſoever. | 1 

14. Provided always that where there are more Writings than one for making 1 
perfecting any Conveyance or Security which do name, mention, or any Ways in 
or concern the ſame Honors, Manors, Lands, Tenements or Hereditaments, ! 1 
be a ſufficient Memorial and Regiſter thereof, if all the ſame Honors, vanors, an. 
Tenements and Hereditaments, and the Pariſhes, Townſhips, Hamlets, 0! gon 

I | 
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ochial Places wherein the ſame lie, be only once named or mentioned in the Memo- 
cial, Regiſter and Certificate of any one of the Deeds or Writings made for the Per- 
ſecling of ſuch Conveyance or Security; and the Dates of the Reſt of the ſaid Deeds 
or Writings relating to the ſaid Conveyance or Security, with the Names and Ad- 
virions of the Parties and Witneſſes, and the Places of their Abodes, be only ſer 
down in the Memorials, Regiſters and Certificates of the ſame, with a Reference to 
he Deed or Writing whereof the Memorial is fo regiſtred, that contains or expreſſes 
the Parcels mentioned in all the ſaid Deeds, and Directions how to find the Re- 
iſtring the ſame. - : 

15. Provided alſo that all Memorials of Wills that ſhall be regiſtred in Manner as Memorials of 
fforeſaid within the Space of fix Months after the Death of every reſpective Deviſor Wills. 
or Teſtatrix dying within the Kingdom of Great Britain, or within three Years after 
he Death of every reſpective Deviſor or Teſtatrix dying upon or in any Parts be- 
yond the Seas, ſhall be as valid and effectual againſt ſubſequent Purchaſors, Judg— 
ments, Statutes and Recognizances, as if the ſame had been regiſtred immediately 
after the Death of ſuch reſpective Deviſor or Teſtatrix. 

16. Provided always that in Caſe the Deviſee, or Perſon or Perſons intereſted in wills con- 
the Honors, Manors, Lands, Tenements or Hereditaments, deviſed by any ſuch teſted. 
Will as aforeſaid, by reaſon of the Conteſting ſuch Will, or other inevitable Diffi- 
calty, without his, her or their wilful Neglect or Default, ſhall be diſabled to ex- 
niit a Memorial for the Regiſtry thereof within the reſpective Times herein before 
limited; and that a Memorial ſhall be entred in the ſaid Office of ſuch Conteſt or Im- 
pediment within the Space of ſix Months after the Deceaſe of ſuch Deviſor or Teſta— 
trix who ſhall die within the Kingdom of Great Britain, or within the Space of three 
Years next after the Deceaſe of ſuch Perſon who ſhall die upon or beyond the Seas; 
then and in ſuch Caſe the Regiſtry of the Memorial of ſuch Will within the Space 
of bx Months next after his, her or their Attainment of ſuch Will, or a Probate 
thereof, or Removal of the Impediment, whereby he, ſhe or they are diſabled or 
bindred — exhibit ſuch Memorial, ſhall be a ſufficient Regiſtry within the Meaning 
of this Act. 

17. Provided nevertheleſs, that in Caſe of any Concealment or Suppreſſion of any Concealment 
Will or Deviſe, no Purchaſor or Purchaſors, for valuable Conſideration, ſhall be de. of Wills. 
feated or diſturbed in his or their Purchaſe ; nor any Plaintiff in any Judgment, or 
Cognizee of any Statute or Recognizance, ſhall be defeared of his or their Debts, by 
any Title made or deviſed by ſuch Will, unleſs the Will be actually regiſtred within 
three Years after the Death of the Deviſor or Teſtatrix. 

18, And that all and every Memorials of Judgments, Statutes and Recognizances, Memorials of 
ſo to be entred and regiſtred at the ſaid Regiſter-Office as aforeſaid, ſhall be in Judgments, 
Writing, and expreſs and contain, in Caſe of ſuch Judgment, the Names of the 
Plaintiffs, and the Names and Additions therein of the Detendants, the Sums thereby 
recovered, and the Time of the Signing thereof; and in Caſe of Statutes and Re. Statutes and 
cognizances, the Date of ſuch Statute or Recognizance, the Names and Additions Recogni- 
of the Cognizors and Cognizees therein, and for what Sums, and before whom the zunces. 
ime were acknowledged; and that in Order to the making an Entry of ſuch Me- 
morials of Judgments, Statutes and Recognizances as aforeſaid, the Party and Par- 
tes deſiring the ſame, ſhall produce to and leave with the ſaid Regiſter, or his De- 
duty, to be filed in the ſaid publick or Regiſter-Office, a Memorial of ſuch Judgment, 
õtatute or Recognizance, ſigned by the proper Officer, or bis Deputy, who ſhall ſign 
loch Judgment, or his Succeſſor in the ſame Office, or by the proper Officer in whoſe 
Olice ſuch Statute or Recognizance ſhall be inrolled, together with an Affidavit ſworn, 
 'olemn Affirmation in Writing of a Perſon of the Perſuaſion of the People called 
Qukers, made before one of the Judges at Weſtminſter, or a Maſter in Chancery, 

* ſuch Memorial was duly ſigned by the Officer whoſe Name ſhall appear to be 
\ereunto ſet; which Memorial ſuch reſpective Officer is hereby required to give ſuch 
antiff or Plaintiffs, Cognizee or 7 or his, her or their Executors or Ad- 


airiſtrators, or Attorney, or any of them, he, ſhe or they paying for the ſame 
"_ Sdilling, and no more. 


* | | Fee. 
9. And that the ſaid Regiſter, or his Deputy, ſhall make an Entry, and likewiſe Nethod of 


) ſhall give a Certificate in Writing under his Hand, teſtified by two regittring aud 

tneſſes, of every ſuch Memorial of any Judgment, Statute and Recogni- giving Ceru- 
be ſo regiſtred as aforeſaid, and in ſuch Book wherein ſuch fate 

Il be entred, and alſo in ſuch Certificate to be ſo given, ſhall mention 


the 
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the certain Day and Hour, or Time of that Day on which ſuch Memorial is ſo ,, 
iſtred or entred, and in ſuch Certificate ſhall mention in what Book, Page * 
umber the ſame Memorial is entred. 


or hi 
and ( 


And filing 20. And that ſuch Regiſter ſhall duly file every ſuch Memorial of Deeds, Connes. them 
Memorials. ances, Wills, Judgments, Statutes and Recognizances, in Order of Time as the {ane of en 
ſhall be brought to the ſaid Regiſter, and ſhall enter or regiſter the ſame Memorial and | 
in the ſame Order that they ſhall reſpectively come to his Hands. mer 7 
Recital of the 21. And whereas by an Act of Parliament made in the 27th Year of the Reign of and e 


ubli 


At 2 H. 8. King Henry the 8th, intitled, An Act for Inrolments of Bargains and Sales, it is enactei, 
rolme 


c. 16. That no Manors, Lands, Tenements or Hereditaments, ſhall paſs, alter or change frm 


one to another, whereby any Eftate of Inheritance or Freebold. ſhall be made, or take fei nd 
in any Perſon or Perſons, of any Uſe thereof to be made by reaſon only of any Bargain and As 
Sale thereof, except the ſaid Bargain and Sale be made by Writing indented, ſealed au * 
inrolled in one of the King's Courts of Record at Weſtminſter, or elſe within the ſame Cum leſtrc 
or Counties where the ſame Manors, Lands, Tenements or Hereditaments ſo bargained aut 3. 
ſold lie, or Lefore the Cuſtos Rotulorum, and two Fuſtices of the Peace, and the Clerk if ty r fte 
Peace of the ſame County or Counties, or two of them at the leaſt, whereof the Clerk of the ad f 
Peace to be one; which Act bath been found by Experience to be of little or no Uſe 0 the 
within the ſaid North-Riding, for that the Clerk of the Peace thereof for the Tine lil 
being, who hath the Keeping of the ſaid Inrolments within the ſaid North-Riding, i lm 
not by the ſaid Act injoined to give any Security for the ſafe Keeping, nor under any * 
nun 


Penalty for the negligent Keeping of the ſaid Inrolments, nor is any Place by the (id 
Act appointed for Keeping thereof: And whereas by this preſent A a publick Offie is 
intended to be erected and eftabliſhed as aforeſaid, at the publick Charge of the ſaid North 
Riding, for Regiſtring and ſafe Keeping of Memorials of all Deeds and Conveyances as 
aforeſaid, and a publick Regiſter to be choſen, who, according to the Direttions bereit 
after mentioned, is to give ſufficient Security for the due Execution of the ſaid Office 
For rendring therefore the-ſaid Act made in the 27th Year of the Reign of King 
| Henry the 8th more effectual and beneficial to the Inhabitants of the ſaid North- * 

— 2 — Riding, it is further enacted, That after the 2gth Day of September 1736. all Bar- 
Arrolled C gains and Sales of any Manors, Lands, Tenements and Hereditaments, ſituate, ing 
the ſaid Regi- and being within the ſaid North-Riding, which ſhall be inrolled by the {aid Regiſter, 
ſer, as effec- Or his Deputy for the Time being, in the ſaid publick Office, ſhall be as good, ef. 
tual as if in- fectual and available to all Intents and Purpoſes whatſoever, as if the ſame had been 
_ 2 inrolled in one of the King's Courts of Record at Veſtminſter, or before the Cfd 
AR. Rotulorum, and two Juſtices of the Peace, and the Clerk of the Peace for the {ad 
North-Riding, or two of them, according to the aforeſaid Act made in the 27th Yer 
of the Reign of King Henry the 8th, or any other Act now in Force; and one d 
more Juſtice or Juſtices of the Peace of the ſaid Riding for the Time being, fal 
have Power to take and enter the Acknowledgment of the Bargainor, if but one, & 
one of the Bargainors, if more in ſuch Bargains and Sales; and the ſaid Regilter, & 
his Deputy for the Time being, ſhall well and ſufficiently inrol, by ingroſſing it 
Parchment-Books all ſuch Bargains and Sales as ſhall for that Purpoſe be ackno® 
ledged as aforeſaid, and ſhall indorſe a Certificate of ſuch Bargains and Sales ol de 


Times of inrolling thereof, and fign the ſame, and the Books thereof ſhall ſafely K9 wr of 

in the ſaid publick Office, there to remain upon Record amongſt the Memorias wy 

The Copies of Deeds there regiſtred : And that all Deeds of Bargain and Sale fo inrolled in the ſad * 
— de Fublick or Regiſter-Office as aforeſaid, which ſhall appear to be ſo inrolled by 4 thin 
Evidert, Indorſement or Certificate on the ſaid Deeds of Bargain and Sale, ſigned by the li niſi 
' Regiſter, or his Deputy; and all Copies of Inrolments thereof remaining on Recor the { 

in the ſaid Regiſter-Office, ſhall be allowed in all Courts where ſuch Bargains and 27. 

Sales, or Copies, ſhall be produced, to be as good and ſufficient Evidence # alf his ( 

Bargain and Sales inrolled in any of the Courts at Weſtminſter, and the Copies of d twe 
Inrolments t!.creof, | 1 Buſi 

The Regi. 22. And whereas Deeds have been often deſtroyed by Fire and other Accidenth, "oh 
ſtring of Wri- js further enacted, That from and after the ſaid 2gth Day of September 1736. red, 


Leagch. Perſon or Perſons having or claiming Title to any Honors, Manors, Lands, Tee 


ments or Hereditaments in the ſaid North-Riding, may Regiſter, at full Leng 
the ſaid Regiſter-Office, all and every or any the Deeds, Writings, Wills or wap 
ances, by or under which ſuch Title ſhall be claimed, and which ſhall be ww : 
executed, or ſigned and publiſhed ; and in the Caſe of Wills where the D*"' * 
Teſtatrix ſhall die after the ſaid 29th Day of September 1736. and the ſaid Reg p 


PY 
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at his Deputy, is hereby authorized to enter and inrol all ſuch Deeds, Writings, Wills 
id Conveyances, as hall be ſo N to be regiſtred, at full Length, by ingroſſing 
hem in Parchment-Books ; and the ſaid Regiſter, or his Deputy, ſhall in the Margin 
every ſuch Entry and Inrolment mention the Time of ſuch Entry and Inrolment, 
10 all indorſe and ſign a Certificate on ſuch Deed, Conveyance or Will, in Man- 
ner as is by this Act directed, where a Memorial is entred, and ſhall ſafely keep all 
ind every the Books, wherein ſuch Entries and Inrolments ſhall be made, in the ſaid 
blick Office, there to remain upon Record; and all Copies of ſuch Entries and In- 
ments of ſuch Deeds, Writings, Wills and Conveyances ſo regiſtred at full Length, 
d which Copies ſhall be _ by the ſaid Regiſter, or his Deputy, and atteſted 
„ two or more Witneſſes, ſhall be allowed in all Courts of Record to be good and 
Fcient Evidence of ſuch Deeds, Writings, Wills or Conveyances fo regiſtred and 
teſtroyed by Fire or other Accident. 
23. And that at the Time of any Deed, Conveyance or Will, made and executed, What Teſti- 
ned and publiſhed, after the 2gth Day of September 1736. ſhall be brought to the ue neceſ- 
id Regiſter's Office to be regiſtred or inrolled at full Length, one of the Witneſſes —— 
\ the Execution of ſuch Deed or Conveyance, or to the Signing and Publiſhing ſuch : 
il, ſhall make Oath, or being one of the People called Quakers, take his folemn 
\&rmation before the ſaid Regiſter, or his Deputy, that ſuch Deed or Conveyance 
„ duly executed by the Grantor or Grantors, or that ſuch Will was ſigned and 
ubliſhed by the Deviſor or Teſtatrix. 
24. Provided always that ſuch Deeds, Conveyances and Wills, that ſhall be made And what if 
nd executed in any Place not within forty Miles of the ſaid Office, may be entred forty Mites 4 
nd regiſtred at full Length by the aforeſaid Regiſter, or his Deputy, in Caſe an A _ 
fdavit worn, or a ſolemn Affirmation of Quakers, made in Writing, before one of 
he Judges at Weſtminſter, or a Maſter in Chancery, ordinary or extraordinary, be 
rouzht with ſuch Deed, Conveyance or Will, wherein one of the Witneſſes to the 
xecution of ſuch Deed or Conveyance, or to the Signing or Publiſhing ſuch Will, 
all ſwear or affirm, that be or ſhe ſaw the ſaid Deed executed, or in Caſe of Wills, 
ch Will ſigned and publiſhed by the Deviſor or Teſtatrix. 
25. And that every ſuch Inrolment of every ſuch Deed of Bargain and Sale, and Inrolments at 
epiſtry at full Length of ſuch Deeds, Writings, Conveyances and Wills in the ſaid full Length to 
eziſter-Office as aforeſaid, ſhall be deemed and adjudged to be the Entry of a Me- 00900930" an 
orial thereof, purſuant to this Act; and ſhall have the ſame Force and Effect upon Men orial. 
de Eſtate therein mentioned, in Relation to all ſubſequent Deeds, Conveyances and 
"ills, and to all other Intents and Purpoſes, as if a Memorial of ſuch inrolled 
Jeed or Deeds, Writing, Conveyance or Will ſo regiſtred at full Length, had been 
red in the ſaid Regiſter-Office as aforeſaid, purſuant to the ſaid Act; and the Cer- 
| cate ſigned and indorſed on ſuch Deeds of Bargain and Sale ſo inrolled, or on 
ch Deeds, Conveyances or Wills, regiſtred at full Length, ſhall be taken and al- 
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ved as Evidence of ſuch Inrolments or Regiſtries in all Courts of Record whatſoever. 

. 26. That every ſuch Regiſter ſhall be allowed for the Entry of every ſuch Me- Regiſter's 
a orial as is by this Act directed, the Sum of one Shilling, and no more, in Caſe the Fees. 

; me do not exceed 200 Words; but if ſuch Memorial ſhall exceed 200 Words, then 

; er the Rate and Proportion of Four-pence an 100 for all the Words contained in 

4 1 Memorial, over and above the firſt 200 Words: And the like Fees for the like 

4 umber of Words contained in every ſuch Bargain and Sale inrolled, and Deeds, 

1 "tings, Conveyances and Wills regiſtred at full Length as aforeſaid, and in every 

" tifcate or Co 


py given out of the ſaid Office, and no more; and for every Search 
— laid Office, one Shilling, and no more. 
i 4 That every ſuch Regiſter, or his ſufficient Deputy, ſhall give due Attendance Attendance. 
i r every Day in the Week, (except Sundays and Holy days) between nine 
i 8 in the Forenoon, and tuo and five in the Afternoon, for tae Diſpatch of 
"Y neſs belonging to the ſaid Office ; and that every ſuch Regiſter, or his De- 
\ * 2 as required, ſhall make Searches concerning all Memorials that are re- 
ny eds of Bargain and Sale inrolled, and Deeds, Writings, Conveyances and 
a 2 red at full Length as aforeſaid, and give Certificates concerning the 
L ader his Hand, if required by any Perſon, teſtified by two credible Wit- 
oh, 2 Regiſter at the Time of his being ſworn into the ſaid Office as Regiſter to 
— ro enter into a Recognizance, with two or more ſufficient Sureties, (to give 20c0 . 
proved of by five or more of the Juſtices of the Peace of the ſaid Riding that enn. 


6 Q were 


— —n — **. 
| 518 Regiſtring Deeds. Pr] 
| N l 5 

were preſent at his Election, by Writing under their Hands and Seals, to be 
giſtred at the next General Quarter-Seſſions of the Peace for the ſaid Riding, of n 
Penalty of two Thouſand Pounds unto his Majeſty, his Heirs and Succeſſor, oh 
taken by the ſame Juſtices of the Peace that approved of his Security, conditions 
for his true and faithful Performance of his Duty in the Execution of his {aig Ot 
in all Things directed and required by this Act: The ſame to be tranſmitted * 
ſame Juſtices of the Peace within one Month next after the Date thereof, into tk 
Office of his Majeſty's Remembrancer of the Exchequer, there to remain morh 
the Records of the ſaid Court. LU 
Penalty on 29. And that if any ſuch Regiſter, or his Deputy, ſhall neglect to perform h. 
Regiſter for their Duty in the Execution of the ſaid Office, according to the Rules and Diredin 
— of jn this Act mentioned, or commit, or ſuffer to be committed, any undue or fraudue 
| A Practice in the Execution of the ſaid Office, and be thereof lawfully convicted tes 
| ſuch Regiſter ſhall forfeit his ſaid Office, and pay treble Damages with Full Ce, 
| of Suit to every ſuch Perſon or Perſons as ſhall be injured thereby; to be recorery 
by Action of Debt, Ec. | 
Regiſter's Se- 30. Provided nevertheleſs that when any Regiſter ſhall die, or ſurrender his Of 
curity, when and there ſhall within the Space of three Years from and after ſuch Death or Surrencer 
to be vacated. no Misbehaviour appear to have been committed by ſuch Regiſter in the Execuin 
of the ſaid Office, then and in ſuch Caſe at the End of the ſaid three Years aſter hi 
Death or Surrender, the ſaid Recognizance ſo entred into by him ſhall become yoid 
and of none Effect to all Intents and Purpoſes whatſoever. 
Penalty on 31. And it is enacted, That if any Perſon or Perſons ſhall at any Time forge or 
| Forgery, counterfeit any Entry of the Acknowledgment of any Bargainor in ſuch Bargiin 
and Sale as aforeſaid, or any ſuch Memorial, Certificate or Indorſement as is herein 
mentioned or directed, and be thereof lawfully convicted, ſuch Perſon or Perſons ſhall 
incur and be liable to ſuch Pains and Penalties, as in and by an Act made in the fifth 
Year of Queen Elizabeth, intitled, An Act againſt Forgery of falſe Deeds and Writings, 
are impoſed upon Perſons for forging and publiſhing of falſe Deeds, Charters or 
Writings ſealed, Court-Rolls or Wills, whereby the Freehold or Inheritance of any 
| Perſon or Perſons, of, in or to any Lands, Tenements and Hereditaments, ſhall or 
| and Perjury. may be moleſted, troubled or charged: And that if any Perſon or Perſons ſhall at 
any Time forſwear himſelf, or being a __ ſhall falſiy, maliciouſly and corrupt 
| affirm before the ſaid Regiſter, or his Deputy, or before any Judge or Maſter in 
Chancery, in any of the Caſes herein mentioned, and be thereof lawtully convicted 
| ſuch Perſon and Perſons ſhall incur and be liable to the ſame Penalties as if the (ane 
| Oath had been made in any of the Courts of Record at Weſtminſter. 
| Certificates of 32. That in Caſe of Mortgages, Judgments, Statutes and Recognizances, whereof 
| Mortgages Memorials ſhall be entred in the ſaid Regiſter-Office, or in Caſe of Mortgages ubet 
| — the Mortgage-Deed ſhall be regiſtred at full Length, purſuant to this Act, if at ary 
[ viſtred, re Time afterwards a Certificate ſhall be brought to the ſaid Regiſter, or his Deputy, 
| : ſigned by the Mortgagees in ſuch Mortgage, Plaintiffs in ſuch Judgment, Cognites 
in ſuch Statute or Recognizance, their reſpective Executors, Adminiſtrators or Aſgnh 
and atteſted by two Witneſſes, whereby it ſhall appear that all Monies due up 
ſuch Mortgage, Judgment, Statute or Recognizance reſpectively, have been paid d 
ſatisfied in Diſcharge thereof; which Witneſſes ſhall upon their Oath, before any 0 
of the Judges of his Majeſty's Court of King's Bench or Common Pleas, or any dt 
of the Barons of the Court of Exchequerr, or before any one of the Maſters of ti 
Court of Chancery, or before the ſaid Regiſter, or his Deputy, who are hereby re 
| tively impowered to adminiſter ſuch Oath, prove ſuch Monies to be ſatisfied or paid . 
cordingly, and that they ſaw ſuch Certificate ſigned by the ſaid Mortgagees, Pain 
' or Cognizees, their reſpective Executors, Adminiſtrators or Aſſigns, that then ard 1 
| every ſuch Caſe the ſaid Regiſter, or his Deputy, ſhall make an Entry in the Mat" 
| of the ſaid Regiſter- Books againſt the Regiſtry, of the Memorials of ſuch Mortg% 
| Judgment, Statute or Recognizance, or againſt ſuch Deed regiſtred at full Leng 
reſpectively, that ſuch Mortgage, Judgment, Statute or Recognizance reſpect 
was ſatisfied and diſcharged according to ſuch Certificate, to which the ſame Fi 
ſhall refer, and ſhall after file ſuch Certificate, to remain upon Record in ide l 
Regiſter-Office. | " 
Judgments, 33. Provided nevertheleſs, that if any Judgment, Statute or Recognizance: : 
Y 1 — regiſtred in the ſaid Regiſter-Office within twenty Days after the Acknowledgme"" , 
Days ar Signing thereof, all the Lands that the Defendants or Cognizees had at the = 
figning, good. 1 
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ſach Acknowledgment or Signing, ſhall be bound thereby, and the Regiſtry of a 
lemotial of ſuch Judgment, Statute or Recognizance within the Time aforeſaid, 

il be as available to all Intents and Purpoſes as if ſuch Memorial thereof had been 

atred in the ſaid Regiſter-Office on the Day of the Signing or Acknowledgment of 

ach judgment, Statute or Recognizance. 

4 Provided always that this Act ſhall not extend to any Copyhold Eſtates, or to This Act not 
ny Leaſe at A Rack-Rent, or to any Leaſe not exceeding twenty-one Years, where *©2 _ ”- 
ve actual Poſſeſſion and Occupation goeth along with the Leaſe. — | 

35. And it is enacted, That in all Deeds of Bargain and Sale hereafter inrolled in * x B 
rſuance of this Act, whereby an Eſtate of Inheritance in Fee- ſimple is limited to gain * nals 
he Bargainee and his Heirs, the Words grant, bargain and ſell, ſhall amount to and of Eſtates in 
e conſtrued and adjudged in all Courts of Judicature to be expreſs Covenants to the Fee-limple. 
argainee, his Heirs and Aſſigns, from the Bargainor, for himſelf, his Heirs, Exe- 
ators and Adminiſtrators ; that the Bargainor, notwithſtanding any Act done by 
im, was at the Time of the Execution of ſuch Deed ſeiſed of the Hereditaments and 
-emiſſes thereby granted, bargained and ſold, of an indefeaſible Eſtate in Fee- 
imple, free from all Incumbrances, (Rents and Services due to the Lord of the Fee 
ly excepted) and for quiet Enjoyment thereof againſt the Bargainor, his Heirs and 
ſigns, and all claiming under him; and alſo for further Aſſurance thereof to be 
bade by the Bargainor, his Heirs and Aſſigns, and all claiming under him, unleſs the 
me ſhall be reſtrained and limited by expreſs particular Words contained in ſuch 
deed; and that the Bargainee, his Heirs, Executors, Adminiſtrators and Aſſigns re- 
ectively, ſhall and may, in any Action to be brought, aſſign a Breach or Breaches 
ercupon, as they might do in Caſe ſuch Covenants were expreſly inſerted in ſuch 
bargain and Sale. 

36. And that every Leaf of the aforeſaid Regiſter-Books and Inrolment-Books ſhall Every Leaf of 
e ſigned by two Juſtices of the Peace of the ſaid Riding, (to be from Time to the Regiſter to 
Time appointed by the Juſtices of the Peace thereof, or the major Part of them, at nr 
heir General Quarter-Seſſions of the Peace aſſembled) who are hereby required to An 
en the ſame accordingly; and that an Entry thereof ſhall be made from Time to and entred by 
ime, by the Clerk of the Peace for the ſaid Riding for the Time being, in the the Clerk of 
Drder-Book of the ſame Seſſions, and ſigned by the ſame Juſtices of the Peace that * 
ball from Time to Time fign the ſaid Regiſter-Books and Inrolment- Books, to re- 

ain upon Record amongſt the Records of the ſaid Seffions; and that a like Entry 
hall be made upon Record, and ſigned as aforeſaid, of the Number of the ſame 
Books, and how called or marked, and how many Pages each of them contains, that 
re-at any Time and from Time to Time uſed in the ſaid Regiſter-Office. 

37. And that no Member of Parliament for the Time being ſhall be capable of The Regifter 
ting choſe Regiſter, or of executing by himſelf, or any other Perſon or Perſons, the excluded trom 
d Office; or to have, take or receive any Fee, or other Profit whatſoever iſſuing op par 
t of the ſaid Office, or for or in Reſpect thereof: Nor ſhall any ſuch Regiſter, 1 


| OV meme. 
? Deputy, or any Perſon or Perſons receiving Profit out of ſuch Office, be capable = 


ing a Member to ſerve in Parliament. | 
38. And that this Ack ſhall be taken and allowed in all Courts in this Kingdom as Publick AQ. 
publick Act; and all Judges, Juſtices, and other Perſons therein concerned, are 
mY required to take Notice thereof as ſuch, without ſpecial Pleading the ſame. 
ir the Forms of theſe Memorials, Certificates, &c. ſee the Second Part. 
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Of the different Kinds of Deeds, Wills and Te 
ments. Dee 
to m 
the | 
S E C 1 | J. 
| and 
Of the Diference between Deeds, Wills and Teftaments, ＋ 

tie 
WHOLE in this Chapter to treat of the different Kinds or Sorts of Deeds, Wil, A 
and Teſtaments, it is proper to ſhew what Diſtinction the Law makes beryey hy 
one and the other. him 
A Deed (as before obſerved, Chap. 5. 5413 is a Writing or Inſtrument ſealed and 1 
delivered to prove the Agreement of the Parties to what is contained therein. they 
And a Will, Deviſe or 'Teſtament, is Directions for the Diſpoſition of a Perſyy! 8 
Effects after his Deceaſe. and t 
The former takes Effect on the Perfecting thereof, by ſealing and Delivery, Lirey pr 
of Seiſin, Sc. and the latter on the Death of the Teſtator; but as Lands or Good: " 
may either be conveyed by Deed or Will, it is neceſſary to treat of both in thi Nod 
Chapter bo th 
; erſo 
ran 
S E . 1 II. made 
eed 
Of the various Kinds of Deeds in general. hn 
ran 
(A) With Relation to the exterior Form. | Fry 

Darts 
S to the exterior Forms of Deeds, I have before ſhewn in what Hand and Lan- f th 
guage a Deed muſt be written, and that it muſt be written in Paper, Parct- Bt 
ment or Vellum; it remains now to ſhew what Kinds of Deeds there are relative to drigi 
the exterior Form : Therefore obſerve, that all Deeds are either indented or Pol, Th 
A Deed indented (or that which is called an Indenture) is when the Paper or Patch. 6 il 
ment is indented, or cut unevenly, or in and out on the Top or Side anſwerable v ontai 
another that comprehends the ſelf ſame Matter and Form; and it is ſo called becil bat t 
it is ſo indented; for altho' it is called an Indenture, and uſually begins in til eL. 
Words, This Indenture, Ec. yet if it begins with theſe Words, and is not aQuiiy ay e 
indented, it is no Indenture, but it will have the Effect of a Deed Poll; and it it de ) pay 
not ſo called, or the Words, This Indenture in the Beginning, or Words importing ii art, 
ſame, be omitted, yet if it be indented it is an Indenture in Law. b be 
An Indenture was antiently called Charta cyrographata vel communis, becauſe ea all b 
Party had his Part. | | Adi 
An Indenture is ſometimes Bipartite, i.e. of two Parts, when there are two Fart nl. n. 
and two Parts of the Deed, and then commonly the Feoffor, Grantor or Leſſor i But 
one Part, and the Feoffee, Grantee or Leſſee, the other Part. Sometimes its“ deen 
partite, i. e. when there are three Parties and three Parts, and then commonly er als ar 
Party has a Part of the Indenture. And ſometimes it is Q#uadripartite, Quin9uepr at ca 
Sc. according to the Parts that are ſealed interchangeably one to another. Am; gunſt 
theſe Parts that which is ſealed by the Feoffor, Grantor or Leſſor, is the Principal - bow 
Original, and the Reſt are called Acceſſary, Counterparts or Copies ; and yet 71 A. e 
them in Law do make up one intire Deed, every Part of the Indenture being ol ol. R 
great Force and Effect as all the Parts together. * Eliver, 
Theſe Deeds are ſometimes in the firſt Perſon ; as, Know all Men, and p02 1 Ire it, 
A. B. have given and granted, E9c. and altho' an Indenture be ſo made, yet it!“ * a6 hel 
And ſometimes they are made in the third Perſon; as, This Jndenture 10 ng | 
nefſeth, S. that the fame A. B. Oc. hath given and granted, &s. But a Peed““ uſt ce 


is uſually made in the firſt Perſon, yet if it be made in the third Perſon, it 1 7 
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And tho' the Feoffor, Donor or Leſſor, only ſeals the Part of the Indenture running 
- the third Perſon belonging to the Feoffee, Donee or Leſſee, the Indenture is good; 
1 if the Feoffee, Donee or Leſſee, never ſeals the Counterpart belonging to the 
reoffor, Ec. he has an Intereſt in the Eſtate, being made Party to the Deed in the 
1 if the Indenture is made in the firſt Perſon, mention muſt be made in the 
Deed, that the Feoffee, Sc. has put his Seal, and he muſt put his Seal accordingly 
» make himſelf Party to the Deed ; for he is not Party to the Deed, (being made in 
he firſt Perſon) but only by the Clauſe that he hath put his Seal thereunto. 

All the Parts of a Deed indented in Judgment of Law make up but one Deed, 
nd every Part is of as great Force as all the Parts together, and they are eſteemed 
he mutual Deeds of either Party, and either Party may be bound by either Part of 
die ame, and the Words of the Indenture are the Words of either Party. 

And altho* they be ſpoken as the Words of one Party only, yet they are not his 
Words alone, but may be applied to the other Party if they more properly belong to 
tim; for every Word that is doubtful ſhall be applied and expounded to be ſpoken 
by him to whom they will beſt agree, according to the Intent of the Parties; and 
they ſhall not be taken more ſtrongly againſt one or beneficially for the other, as the 
Words of a Deed Poll ſhall : If therefore A. by Indenture enfeoff B. upon Condition, 
and then enters for the Condition broken; in this Caſe it hath been held, that A. in 
his Pleading may ſhew forth the Deed that he himſelf ſealed, and this is ſufficient. 

And therefore it is alſo thought that an Indenture made in the firſt Perſon is as 
good in the Law as an Indenture made in the third Perſon, when both Parties hath 
to this put their Seals; for if in an Indenture made in the third Perſon, or in the firſt 
Perſon, Mention be made that the Grantor only has put to his Seal, and not the 
rantee, then the Indenture is only the Deed of the Grantor ; but when Mention is 
made that the Grantee alſo has put his Seal to the Indenture, it ſhall be ſaid to be the 

eed of them both. ; 

And altho' both Parts of an Indenture are but as one Part, yet the Deed of the 
rantor, Feoffor, Ec. is the Principal, and the other are but Counterparts. 

And therefore if the Leſſor only ſeals and not the Leſſee, yet it is as good as if 
doth had ſealed ; and if there be any Difference between the Parts, the Counter- 
oy ſhall be made to agree with the Principal, and it ſhall be deemed the Miſpriſion 
pt the Clerk. | 

But now it is cuſtomary in ſome Deeds, and very proper, to make all the Parts 
Driginals by all the Parties ſigning, ſealing and delivering each Part. ; 

This Deed is the ſtrongeſt Kind of Deed of the two, fer this worketh an Eſtoppel, 
-e, it bars and concludes either Party to ſay or except any Thing againſt any Thing 
ontained in it; for if a Leaſe be by Indenture, both Parties are concluded to ſay 
at the Leſſor has nothing in the Land at the Time of the Leaſe made, fo that if 
e Leſſor happens to have the Land afterwards by Purchaſe or Deſcent, the Leſſee 
ay enter upon him by way of Concluſion, and the Leſſee by Eſtoppel ſhall be forced 
o pay his Rent: But it is otherwiſe of a Deed Poll, for this is commonly but of one 
"at, which is ſealed by the Feoffor, Leſſor, c. only; and this ſhall be expounded 
o be the ſole Deed of the Feoffor, Leſſor, &. and the Words therein contained 
all be ſaid to be his Words, and ſhall bind him only, and be expounded altogether 

Advantage of the Feoffee, Leſſee, c. and againſt the Feoffor, Leſſor, Ec. and 
Nees not work any Eſtoppel againſt either Party. 

ut if a Deed be indented or Poll, and there be therein reciprocal Covenants he- 
ten them from one to another, altho' there be but one Part, yet if each of them 
is and delivers it one to the other, this is good for both Parties, and each of them 
an get the Deed into his Hand to ſhew or plead may take Advantage thereof 
bat the other; and in this Caſe the Deed is uſually kept by one indifferent be- 
een them both. i 
: enfeoffs B. of a Manor, rendring for certain Cloſes, Parcel of the Manor, 
A Rent per Ann. and A. aſſigned the Rent to C. by Bargain and Sale inrolled ; B. 
2 the Counterpart ſealed by him to C. who loſt it, and A. found it and 
wo C. brought an Action againſt A. for tearing the Counterpart, upon which it 
* eld by all the Judges but the C. J. that this being only a Counterpart, and not 
ate beld, n granted, did not paſs to the Plaintiff as incident; but the Chief 

3 


* t this Counterpart waited upon the Intereſt, and is as good Evidence 
it. Telv. . N 
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Duplicate. 


Deed Poll. 


What Con- 
veyances muſt 
be by Inden- 
ture and not 
by Deed Poll. 


EA ran... 

In Cur? Cane? a Counterpart of a Settlement in Tail was admitted as ſufficient Pe: 
dence, that there was ſuch a Settlement, and a Conveyance was decreed Accordir . 
Prec. Chan. 116. 87 

There were two Patentees of the ſame Office for their Lives; one whereof had th 
real Patent, and the other had only a Duplicate: The principal Patent was Wrote 3 
IWarrantiam de privato ſigillo auctoritate Parliamenti, and a little under the Sea! Ws 
other was wrote the Word Duplicate; he that had the principal Patent Currendered x 
in the Abſence of the other Patentee who was beyond Sea, and took a new Patent 
himſelf and another Perſon, and the firſt Patent was cancelled : It was ſevera] Perſon 
Opinions, that when the principal Patent was cancelled, the Force of the Duplica 
was gone in Law, becauſe no Title could be made by this Patent, becauſe it i; 
granted and ſcaled by the Chancellor at his Pleaſure, and without any Warrant ffn 
the King ſo to do. D. 179. 6. | 

Per Holt C. J. If a Fine be levied by Baron and Feme of Lands which he hi; In 
Right of his Wife, and there is a Deed made at the ſame Time to declare the Uſes 
thereof, and afterwards this Deed is loſt, and then another is made to the {ame [$4 
and dated as the firſt, that Deed is ſufficient to declare the Uſes of the Fine, 11; 
Rep. 735. 

A Perſon who had a large Eſtate, ſettled the greateſt Part of it, and confrairet 
himſelf to deliver all the Deeds to the Purchaſor, by which he had none leſt h 
make out the Title to the Reſidue, The Vendor moved the Court of Chancery, that 
the Parties to the Conveyance to him might be ordered to execute a Duplicate of the 
Conveyance to be kept by him. Lord Keeper Vrigbt ſaid, he looked upon it to be 
within the Covenant for further Aſſurance, and ordered that a Duplicate fhou!d be 
executed, but that it ſhould be indorſed upon it, that this was only a Duplicate. 
But the Matter being moved again by the other Side, the Order was diſcharged ; be- 
cauſe the Decree being once executed, the Court had no more to do in it, %, Cz; 
Eg. 166, 

"A Deed Poll is that which is plain without any indenting when the Parchment or 
Paper is poll'd or cut even. 

This was antiently called Charta de una parte, for it is ſingle and but one, which 
the Feoffee, Grantee or Leſſee, for the moſt part has. 

Every Deed that is pleaded ſhall be intended to be a Deed Poll, unleſs it is al 
ledged to be indented. It commonly begins thus, To all People to whom thee Pre 
ſents ſhall come, &c. or, Know all Men by theſe Preſents, &c. In this Deed Poll 
Leſſee is not eſtopped or concluded to plead, that the Leſſor had nothing it the 
Time of * Leaſe made; for the Leſſor only puts his Seal to it, and delivers it only 
as his Act. 

If a Defeaſance of a Statute be indented, yet it is but in the Nature of a Del 
Poll, and the Words of the Defeaſance are the Act and Words of the Conuſee only; 
and if the Conuſor and Conuſee deliver a ſeveral Deed to one another, and there bt 
Variance in any material Point, it ſhall be expounded according to the Deed deliver 
by the Conuſee. 2 And. 58. 

If an Indenture be not made between Parties, it is in Nature of a Deed Poll, and 
thereby the Party may covenant with a Stranger. 2 Lev. 14. 

A. by a Deed Poll covenanted with B. to ſel] him Land for 200 J. and B. by ta 
ſame Deed covenanted with A. to pay the Money. B. ſealed and delivered it 5 b 
Deed to A. and ſo did 4. to B. This was adjudged the Deed of both A and B. «6 
he that has it may have Covenant againſt the other on Breach. 2 Aud. 30. 

By Stat. 27 H. 8. c. 16. No Manors, Lands, Tenements or other Hereditame"5 
ſhall paſs, alter or change from one to another, whereby any Eſtate of Inheritance © 
Freehold ſhall be made or take Effect in any Perſon or Perſons, or any Uſe there 
to be made by Reaſon only of any Bargain and Sale thereof, except that the ale 
Bargain and Sale be made by Writing indented, ſealed and inrolled. 

For more of this Act vide Tit. Batgain and Sale, poſt. 3 

And by Stat. 32 H. 8. c. 28. All Leaſes of any Manors, Oc. by Writing inge 
under Seal for Term of Vears, or Life, by any Perſon of full Age, having an) 1 
of Inheritance either in Fee-ſimple, or in Fee- tail, in their own Right, or in the Right 
of their Churches or Wives, or jointly with their Wives, of any Eſtate of Inheritat® 
made before the Coverture or after, ſhall be good and effectual in the Law agent!“ 
Leſſors, their Wives, Heirs and Succeſſors, and every of them. 

See more of this Act Tit. Leaſe, poſt. | * 
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And by Stat. 13 Fliz. c. J. A Bargain and Sale of a Bankrupt's Eſtate muſt be by 
Deed indented and inrolled. 
Fyr this Statute ſee before Page 104. 


And by Stat. 43 Eliz. c.11. Where the Queen or her Succeſſors is or ſhall be Lord 
ir Owner of the Freehold of the Soil of Waſte or Common (propoſed by this Act to 
be drained and recovered in the Ifle of Ely, and the Counties of Cambridge, Hunting- 
tn, Northampton, Lincoln, Norfolk, Suffolk, Suſſex, Eſſex, Kent, and County Palatine 
of Durham) the moſt Part of the Commoners in ſuch Soil may contract, bargain, aſſign 
nd ſet forth Part of their Common therein, to any Perſons who will undertake the 
Draining, which ſhall bind all the ſaid Commoners, their Heirs, Executors or Aſſigns, 
ind all others that ſhall hereafter, by Reaſon of any their Reſidence, claim any 
Common of Paſture in the ſaid Waſtes or common Grounds whereof the Soil belongs 
to the Queen, of and for all their Intereſt or Claim of Common therein; To hold 
«cording to the true Intent and Effect ot ſuch Contract, Bargain, Aſſignment and 
Conveyances, by Writing indented, ſealed and delivered by the moſt Part of ſuch 
Commoners, as ſhall be made between the moſt Part of ſuch Commoners and ſuch 
Undertakers: But ſhall not in any Sort be of any Effet or Validity againſt the 
Queen, her Heirs, Succeſſors or Aſſigns, or their Eſtates in the Soil thereof, except 
ſuch Conveyances be by Writing indented in Parchment, and one Part thereof under 
the Hands and Seals of moſt Part of the Commoners ſo contracting the ſame, cer- 
thed into Chancery, if the Waſte or Soils ſhall be of the Poſſeſſions of the Queen's 
Crown of England; and except her Majeſty's Royal Conſent be obtained thereunto, 
and ſignified by and under the Queen's Privy Seal, or Great Seal, and inrolled in the 
Queen's ſaid Court of Chancery; and after ſuch Aſſent ſo had, ſignified and inrolled, 
then the ſame Contracts and Covenants ſhall be good and available to all and every 
ſuch Undertakers, their Heirs and Aſſigns, againſt the Queen's Heirs and Succeſſors, 
according to the Proviſions, Agreements and Covenants ſo aſſented unto by the 

ueen, her Heirs and Succeſſors; and where they are of the Poſſeſſion of the Dutchy 
of Lancaſter, then the ſaid Contract, Bargain, Aſſignment of or from the Queen, 
ſhall not be of any Effect or Validity againſt the Queen, her Heirs, Succeſſors and 
Aſſigns, except ſuch Contract and Bargain touching the Premiſſes, and ſuch Aſſign- 
ment and ſetting forth of ſuch Part to the ſaid Undertakers to hold in Severalty be 
by Writing indented in Parchment, ſealed and delivered by the ſaid Commoners, or 
he moſt Part of them, and the ſaid Undertakers, and one Part thereof, certified 

nder the Hands and Seals of moſt Part of the Commoners, into the Queen's Court 
ff the Dutchy of Lancaſter for the Time being, and your Majeſty's Royal Conſent 
nder the Seal of the ſaid Dutchy obtained thereunto, and there inrolled in that 
Court; which Conſent Royal being obtained for the Soil of ſuch Waſte, being of 
ne Poſſeſſons of the Crown, and under the Seal of the ſaid Dutchy of the Queen's 

il of ſuch Waſte as are of thoſe Poſſeſſions, the ſaid Undertakers, and their Heirs 
and Affigns, ſhall and may enjoy in Severalty the Soil of ſo much Waſte and Com- 
mon as was ſo contracted for, aſſigned and ſet forth by the moſt Part of the Queen's 

ommiſſioners, in ſuch Sort and Quality as the ſaid Undertakers ſhall hold and enjoy 
Vic Intereſt of Common to all Intents and Purpoſes. 

Provided always that this Act, nor any Thing therein contained, ſhall not extend 
bo the Impairing, Diminiſhing, Letting, Taking away or Extinguiſhing of the Intereſt 
f Commoners, or any of them, or of the Lords or Owners of the Soil, of, in or to any 
Fart of the Reſidue of the Waſte or Commons which is not or ſhall not be ſet forth 
1 aſſigned to the Undertakers, nor to any Franchiſes or Liberties, or Waif, Stray, 
Feet, Law-day, nor other Liberties to be uſed or taken in the Part ſo to the ſaid 
| dertakers aſſigned, but that as well the Commoners and Lords and Owners of that 
* ſhall and may enjoy their Commons in the Reſidue thereof; and the Queen's 
ach her Heirs and Succeſſors, and the Lords and Owners, ſhal: and may hae 
| 4 399 ſuch Liberties and Franchiſes in ſuch their Part as heretofore was lawfully 
esd and as they or any of them ſhould or might have done, if this Act, or ſuch 

2 Bargain and Aſſignment, had never been. 

. *rovided always that this Act, or any Thing therein contained, ſhall not extend 

ther to any Bargain, Sale, A 

„Sale, Agreement, Grant, Conveyance or Aſſurance, or to the 


bench Draining, or Laying dry of any Commons, Marſhes or ſurrounded Grounds, 
dy or by Means whereof any of the Havens or Ports of the Realm may be in 


» impaired or hindred, nor tv any Grants within eight Miles of 
Miles of Lyn in Norfolk. 


„u Sort annoyed 
mouth, or ſix 


Note; 
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Note; The preceding Clauſe of this Act relates to Contracts, Sc. made concern 
the Waſtes and Commons of which the Soil belongs to Subjects, but it does ng 
direct ſuch Contracts, Ec. to be by Deed indented ; the Clauſe of the Ad h 
follows : 

It is enacted, That the Lord or Lords, as well Bodies Politick or Corporge, , 
any other Perſon or Perſons whatſoever of all and every the Waſte and Commy;; 
aforeſaid, and the moſt of the Commoners for their particular Commons, and likes 
the Owners, and ſuch as have or ſhall have Intereſt in any ſeveral ſurrounded Ground 
lying within or near the ſame, may contract or bargain for Part of ſuch Commo 
Waſtes and Severals aforeſaid, with ſuch Perſon and Perſons which will undertake ths 
Draining and Keeping dry perpetually the ſeveral Waſtes or Commons of that Quality, 
which Contract, and Bargain and Conveyances thereupon made, ſhall be good ang 
available in Law to all Conſtructions and Purpoſes againſt the ſaid Lords of the fad 
Soil, and Owners of Several, and their Heirs, Succeſſors and Aſſigns, and all the 
Commoners, and ſuch as ſhall or might have Common or Intereſt there afterwards 
according to the Contracts, Covenants, Proviſions and Agreements in thoſe Coney. 
ances to be ſpecified, and for ſo much of ſuch Commons, Waſtes or Severals, as ſal 
be ſb contracted or conveyed ; To hold and enjoy in Severalty, to ſuch Perſon © 
Perſons, his or their Aſſignee or Aſſignees, as ſhall or have undertaken the ſame, in 
ſuch Manner and Form as his or their Eſtates and Intereſt are or ſhall be, by or 
upon ſuch Contracts or Agreements, by ſuch Conveyances limited or appointed. 

There are three Kinds of Perſons who may make Leaſes for three Lives, Gr. but 
they muſt be by Deed indented, and not by Deed Poll, viz. (1) Any Perſon ſciſed 
of an Eſtate-tail in his own Right. (2) Any Perſon ſeiſed of an Eſtate in Fee. 
ſimple in the Right of his Church. (3) Any Husband and Wife ſeiſed of any Eſtate 
of Inheritance in Fee- ſimple or Fee-tail in the Right of his Wife, or jointly with his 
Wife before the Coverture or after, viz. the Tenant in Tail by Deed to bind his 
Iſſue in Tail, but not the Reverſion or Remainder ; the Biſhop, G. by Deed without 
the Dean and Chapter to bind his Succeſſors; the Husband and Wife by Deed to 
bind the Wife and her and their Heirs; and theſe are made good by the Statute of 
32 Hen. 8. a 


(B) Of the various Kinds of Deeds with Relation to their Uſe and fel. 


HERE are ſome Deeds which concern the Publick, and others which concem 
and are made between particular Perſons. 

And of theſe ſome are abſolute and ſome conditional, ſome concern the Realty, 
ſome the Perſonalty, and ſome are mixed. | 

Some Deeds contain Matter of Grant, or Gift, amongſt which Feoffinents, Gifts 
Bargains and Sale, Grants and Leaſes, are the chief. 

And ſome of them contain Matter of Diſcharge, as Releaſes, Acquittances, Diſtt 
ſances, and ſuch like. 

And ſome of them contain other Matter, as Confirmations, and ſuch like. | 

Or as they are otherwiſe diſtinguiſhed : Some of them are conſtitutive and matt 
and, ſome are remiſſory or Iiberatory. Some of the firſt Sort are creating, 1.6, - 
whereby an Eſtate, Property or Obligation, not having Eſſence before, is 12 
raiſed and created; as the firſt Grant of a Rent, Common, Way, Ge. Eſtate- tail lot 
Life, Years, Sc. and ſome of them are conveying, i. e. ſuch by which Eſtates, on 
perties, and the like, being already created, are conveyed to others; as Fefe 
Bargains and Sales, Grants over, or Aſſignments, Surrenders, and the like. a for 

Thoſe of the laſt Sort are ſuch as deſcribe and teſtify ſome precedent Contr * 
a Duty or Fact to be paid, performed or done, releaſed or diſcharged; of which & 
are all Acgquittances, Releaſes, and other ſuch like Matters of Diſcharge. delia 

But obſerve, Firſt, That there may be and are divers other Kinds of pt” 
thoſe which are named before, for every Agreement put in Writing, ſealed and c. 
vered, becomes a Deed. | | f ; li 

And Attornments, Exchanges, Surrenders, Partitions, Authorities, Commiſfons | | 
cences, Revocations, and the like, are uſually made, given, done and granted F. N 
and there are divers other Inſtruments concerning Merchants, and other A = * 
therefore any of theſe be done by Deed, ſuch a Deed is for the moſt part ſubje 
the Rules of Deeds herein laid down. 
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» Froffments, Gifts, Bargains, Leaſes, Attoruments, Exchanges, Surrenders, and 
ths Pate in 1 be as well made and done * 1. with a Deed ; yet 
1 Man will make his Claim to any Thing given or granted by ſuch Feoffments, 
its, He. by Deed, ſuch Deed muſt be a good and perfect Deed. 

Conveyances are either, (1) According to the Courſe of the Common Law; (2) Ac- 
erding to, or by Force or Power of Acts of Parliament; or (3) According to Cuſtom. 
gu, According to the Courſe of the Common Law, chere are two Kinds of 
onveyances z I. By Matter of Record; 2. By Matter in pais. 

IL By Matter of Record, they are either, (1) By Fine; (2) By Common Recovery; 
N (3) By Deed inrolled. : 

. Fines in general are of two Kinds; (1) At Common Law; or (2) With Pro- 
mations: And their Effects are, (1) In Relation to the barring Privies, or Con- 
eyance of Eſtates; or (2) In Relation to Strangers, Non-claim. 
>. Common Recoveries as to their Kinds, are either with ſingle, double or treble 
oucher: And as to their Effects, they are (1) In Relation to transferring or barring 
klttes-tail, Remainders, Reverſions, Ec. 

. Deeds inrolled are of three Kinds; (1) Deeds inrolled by ſpecial Cuſtom, as in 
Ian; (2) Deeds inrolled at Common Law; or (3) Deeds inrolled in Purſuance of 
de Kat. 2 H. 8. or Bargains and Sales inrolled, 

Il. Conveyances by Matter iu pais, are either, (1) Without Deed ; or (2) By or 
ith Deed. | 


its of Land, which may be either by Grant or Aſſignment by Parol, or by Ex- 
ange, (but as to the laſt Quere) ; or (2) of Freeholds of Lands by Livery, and Con- 
eyances in pais with or by Deed, with Relation to the creating or paſſing Eſtates, are 
te alled Charters, Grants or Feoffments. 

Deeds with Relation to their Uſe (as has been obſerved in the laſt Section of 
IS hapter 5.) are either, (1) Such as have their Efficacy without the Adjunct of ſome 
ut ther Ceremony; or (2) Such as to their Efe#s require another Ceremony to be 
ined with them. 

I. As to the firſt they are of three Kinds, (1) Grants, (2) Releaſes, and (3) Con- 
rmations. | 

As to Grants; there are many Things that are of an incorporeal Nature; as Advow- 
us, Tithes, Liberties, Commons, &c. that cannot paſs from one to another by Act of 
Fo. without Deed, and yet paſs by Deed without any other Ceremony re- 
uiſite. i 

een As to Rekaſes, they are of ſeveral Kinds, viz. (1) Releaſes whereby the Thing 
eleaſed is extinguiſhed in the Poſſeſſion of the Releaſe; as Rights, Common, Seignio- 
les, Rents, Ec. and other Profits iſſuing out of Lands by Releaſe to the Tenant ; or 
) Releaſes whereby an Eſtate is transferred, which is either by Mitter le Fate, as 
one Jointenant to another; or by Eucreaſe or Enlargement of the Eſtate, being 
ade by the Reverſioner to the Leſſee in Privity, with apt enlarging Words. 

As to Confirmations, they are of two Sorts, viz. 1. Corroborating the Eſtate of 
hich it is made; as Dear and Chapter confirming the Grant of the Biſhop ; Patron 
id Ordinary confirming the Grant of the Parſon; or the Diſſeiſee that of the Diſſeiſor. 
Enlarging the Eſtate with apt Words, as in Caſe of Releaſe. | 

Il. And as to ſuch Deeds as require a Ceremony concomitant with them to make 
em effectual; ſuch Ceremonies are Livery of Seiſin in the Caſe of Feoffment, tho* by 
ed ; or Attornment, which is requiſite in Grants of Reverſions, Remainders, Rents, 


'Pnories, 

The Effects of Attornments are, (1) To create a Privity of Diſtreſs or Aion, as 

the Caſe of Fines, _ juris clamat, Quem redditum reddit, Per que ſervitia. Or 

2) To paſs the Intere „as in Caſe of Grants ſingly by Deed. " 

$ to other concomitant Ceremonies, ſee the laſt Section of Chapter 5. 

omg Conveyances accozding to, oz by Fozce oz Power of Ads of Par- 

Tre are of two Kinds; 1. By way of Bargain and Sale, according to the Stat. 

f 1 2. By way of Uſe, which is either, (1) With Tranſmutation of Poſſeſſion, as 

A r by you 3 9 — Tranſmutation of Poſſeſſion, by Covenant to 
+ 3. BY way of Deviſe. 

h Conveyances accozding to Cuſtom. Theſe are of Copyhold Eſtates, 

x58 7 either by the Grant of the Lord where he is abſolute Owner; or by Sur- 
and Admittance, where the Owner is a Copyholder. Au 


Conveyances in pais without Deed, are either, (1) Of Chattels, as Leaſes or Ex- 
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All which Kinds of Deeds and Inſtruments, whether conſtitutive, conveyin 

ſtrictive, remiſſory or liberatory, are propoſed to be particularly treated of - ie 

enſuing Part of this Chapter, viz. under the Titles of, th 


1. Feoffment. ; 
2. Fine, which is a Feoffment on Record. 

3. Common Recovery, which is a common Conveyance, and is in the Natur ſ 
Feoffment on Record. 4 
4 Indentures to lead the Uſes of Feoffments, Fines and common Recoveries 

E 5. Covenants to ſtand ſeiſed to Uſes. | 
6. Bargain and Sale. 
5. Grant. 
8. Leaſe, 
9. Leaſe and Releaſe. 
10. Exchange. 
11. Aſſignment. 
12. Confirmation. 
13. Surrender, 
14 Revocation and new Declaration. 
15. Agreements or Articles of Covenant. 
16. Statute. 
17. Obligation. 
18. Defeaſance. 
19. Deviſe, or laſt Will and Teſtament. 


SECT. III. 
Of Feofments. 


(A) Fei ment what, and Feeffor and Feeffee who, 


Feoffment, A Feoffment is a Conveyance in Fee-ſimple of a corporeal Eſtate of Inheritirce 
Definition of by Word or Writing, with Livery of Seiſin. 

the TRY: The Word Feoffment, (Froffamentum) in the Opinion of ſome Writers, is ««: 4 
1 of from the Gothick Word Feudum, which is interpreted Fee, and ſignifies Dovatuurs 
* Feudi. Cowel's Interp. 

Lord Coke (Co. Lit. 9. a.) ſays, Feoffment is derived from the Word of Art Hain, 
quia eft Donatio Feodi ; for the antient Writers of the Law call a Feoffment Dana 
of the Verb Do or Dedi, which is the apteſt Word of Feoffment ; and that Mat 
Ephron uſed (Gen. 23. ver. 11, Sc.) when he enfeoffed Abrabam, ſaving, I gi 
thee the Field of Machpelah over againſt Mamre, and the Cave therein I give thet, a 
all the Trees in the Field and the Borders round about; all which were made ſure un 
Abrabam for a Poſſeſſion, in the Preſence of many Witteſſes. 

Tt is a Con- A Feoffment is a Conveyance in Fee-ſimple ; for Lit. g. 57. ſays, a Feoffor is when! 
mo__ Man enfeoffs another in any Lands or Tenements in Fee-ſimple, and makes this DK 
ec-lunple. ference between him and a Donor or Leſſor: A Donor (ſays he) is where a Mat 
m_ certain Lands or Tenements to another in Tail, and a Leſſor is where a Ms 

ets to another Lands or Tenements for Term of Life or Years, or to hold at Wil 
Of a corporeal A Feoffment muſt be of a corporeal Eftate of Inheritance. An Eſtate in Fee or It 
Eſtate. heritance is either corporeal, as Lands and Tenements which lie in Livery, comp” 
* Sed wide hended in the Word Feoffment, and may paſs by Livery by Deed, or * without Vers 
Stat. 29 Car. which ſome call Haereditas corporata. dr incorporeal, which lie in Grant, and ca 
(B). 3. Pf. paſs by Livery, but by Deed, as Advowſons, Commons, Sc. which by ſome ! 

a called Hæreditas incorporata. Co. Lit. 9. a. 

Sometimes a Conveyance is improperly called a Feoffment when an Eſtate of Pitt 
bold only paſſes. Co. Lit. 9. a. | 

By Freebold only is meant ſuch Eſtate as is not Fee-ſimple, or of Inheritance, à 
Man's own or another's Life, or an Eſtate in Tail; for altho' an Eſtate in Fee · ini 
is 1 N too, yet it is alſo an Eſtate of Inheritance, and the greateſt Eſtate 
can have. | 
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Theſe Eſtates are called Freeholds to diſtinguiſh them from Eſtates for Years, 
hattels upon incertain Intereſts, Lands in Villenage, or Cuſtomary or Copyhold 
Lands. And Note, that Tenants by Statute-Merchant, Statute-Staple or Elegit, are 
id to bold Lands ut liberum Tenementum till their Debts be paid ; but in Truth they 
haye no Freehold but a Chattel, which goes to the Executors. Co. Lit. 43. b. 

A Feoffment muſt be by Word or Writing. Parol Feoffments were uſually made in By Word ct 
"mer Times, but now they are reſtrained (by the Hat. 29 Car. 2. c. 3. of Frauds Writing. 
nd Perjuries) to extend no farther than Eſtates at Will. See the next Diviſion (B). 

do that now Feoffments are uſually made in Writing, and then they are called 
heels of Feofſment, as a Diſtinction from Parol Feoffments. 

Livery of Seiſin muſt be of the Thing conveyed, for till that is made, the Words or With Livery 
Need of Feoffment have no Effect to —_ any Uſe, nor paſs any Eſtate but at Will, of Seiſin. 
© that Livery of Seiſin is eſſentially neceſſary, 

The Feudiſts call a Fraſfment an Inveſtilure. Spelm. Gloſſ. verbo Feoffare. Inveſtiture. 

A Feoffor is he who makes ſuch Feoffment; and a Feoffee is he to whom it is peogor and 
nade. Feoffee who. 


From whence proceeds the Word enfeoff; ſo one may properly ſay, the Feoffor en- chat, 
115 the Feoffee of ſuch and ſuch 2 Oc. 7 * . Enfeoff what 
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(B) Of the Antiquity of Freſtments. 


s all Property in Lands began by Occupancy, ſo it ſeems the firſt Method of 
transferring Property was by [rveſtiture (that is by Feoffment); for as no Man 
ld originally appropriate but by ſettling himſelf in the Poſſeſſion and Application 
f it to his own Uſe, fo no Man could transfer but by a ſolemn and publick Deliver- 
ne over the Poſſeſſion, and the Ceremony uſed in ſuch Act of Delivery is in our 
aw called Livery of Seiſin, and is thus defined, Solemnis rei ſeudalis traditio ſub 

neſtatione fidei coram teſtibus vaſſalo faba. Spelm. Gloſſ. 510. 

The End and Defign of this Inſtitution was, by this Sort of Ceremony or So- 

nity, to give Notice of the Tranſlation of the Feud from one Hand to another ; 
ecauſe if the Poſſeſſion might be changed by the private Agreement of the Parties, 

uch ſecret Contracts would make it difficult and uncertain to diſcover in whom the 
pitate was lodged, and conſequently the Lord would be at a Loſs of whom to de- 

and his Services, and Strangers equally perplexed to diſcover againſt whom to com- 

ence their Actions for the Proſecution and Recovery of their Right; to prevent 
herefore this Uncertainty, the Ceremony of Livery and Seiſin was inſtituted. 

This Method of Conveyance was made uſe of before Men were acquainted with 
ters, and therefore it was required to be on the Land, or near the Land, that the 
her Tenants of the Manor might be Witneſſes of it, who in thoſe Days were called 
d the Lord's Court to determine all Controverſies relating to ſuch Tranſlation ; and 
0 after the Uſe of Letters a Charter of Feoffment was introduced, yet was not this 
ceſſary, but only tended to the Authentication or Evidence of it, and ſo our Law 
4-0 aa the Statute of Frauds and Perjuries. See the Alterations that Statute 

ereaſter. 

lt has been before obſerved, that Epbron enfeoffed Abraham (Gen. 23. ver. 11, Oc.) 
the Field of Machpelab over againſt Mamre, and the Cave therein, and ail the 
* x the Field and Borders round about, in the Preſence of many Witneſſes, 
A. 2133, 

lt is plain in the Scriptures, that upon making a Feoffment of Lands Livery of 
um Was made; for we read in Rath, chap. 1ſt and 4th, that Elimilech, his Wife 
dam, and two Sons Mablon and Cbilion went into the Land of Moab, where the 
o Sons married Orpab and Ruth: The Father and two Sons dieè, the Widow re- 
ned into her own Country with Ruth her Daughter-in-law. Now Boaz was a 
A inſman to Elimilech, and Noami thought he had a Right to inherit her Huſ- 
— 4 7 1 * into 8 my png eo Ruger: var hag 1 
1 gt ate according to the Manner in ſrae ; and telling him, 
bu > not, e himſelf was the next after him. He ſaid he would redeem 

— pon Boax's telling him, that upon buying the Land of the Hand of Mami, 

ut buy it alſo of Rath the Moabiteſs, the Wife of the Dead, to raiſe up che 
me of the Dead hi - z the . 2 
for dimſeif upon his Inheritance, the Kinſman replied, he could not redeem 

elf, leſt he marred his own Inheritance, and ſo offered Boaz his Right; 
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— 
ſo he pulled off his Shoe, and gave it to Boaz in the Name of Seiſin of the Land, tn 
it was the Manner in former Time in Jrael concerning redeeming and changing, 10 
to confirm all Things a Man plucked off his Shoe, and gave it to his Neighboy, 1 
this was a Teſtimony in Iſrael. And Boaz ſaid to the Elders and all the People, 7 
are Witneſſes this Day, that I have bought all that was Elimelech's, and all that wa 
Chilion's and Mahlon's, of the Hand of Naomi. Moreover, Ruth the Moabitef, 1, 
Wife of Mahlon, have I purchaſed to be my Wife, to raiſe up the Name of the Dea 
bis Inheritance, that the Name of the Dead be not cut off from among bis Brethren, 3 
from the Gate of this Place: N are Witneſſes this Day. And all the People that _ 
in the Gate, and the Elders, ſaid, We are Witneſſes. 

This was about 1312 Years before Chriſt. See Dent. chap. 25. ver. 5. to 11, 

And Lord Coke (2 Inft. 119.) obſerves, that. Feoffments in England by De a 
without Deed were of great Antiquity in antient Time before the Conqueſt, 


(C) Of the Kinds of Fegfments. 


FP are either by Parol or in Writing. 
A Feoffment in Writing is either by Deed Poll or indented. 

Feoffments were antiently made in moſt Caſes by Word without Writing, but go 
in few Caſes otherwiſe than in Writing. See the Stat. 29 Car. 2. c. 3. poſt. 

The Father enfeoffed the Son to the Uſe of the Father himſelf for his Lic, and 
after his Deceaſe then to the Uſe of the Son and his Heirs; and after the Father and 
Son (upon Communication that the Father ſhould rehave the Land in Fee) came w. 
gether to the Land, and upon the Land by Parol, without any Deed the Son del. 
vered Seiſin of the Land to the Father, Habendum to him and his Heirs, G. This 
was held a good Feoffment, and in Law the Acceptance of Livery implies tuo Ef. 
feats, viz. firſt a Surrender, and after a Feoffment ; as a Surrender to the Grantee of 
a Reverſion amounts to an Attornment and Surrender. Dyer 358. pl. 48. Bendl 288, 

A Feoffment with Livery without Deed, by way of Mortgage, has been held good. 
1 Mod. 144. 

A 3 might have been of an Advowſon by Livery of the Door of the 
Church without Deed. 43 Ed. 3. 1. b. | 

A Feoffment might be with Attornment of a Manor without Deed, and the de. 
vices would paſs by Letter of Attorney. 3 Co. 29. 20 H. 6. 1. a. 

The Queſtion was, Whether an Advowſon would paſs by the Livery made in the lin 
of the Church without Deed or not, the Church being full of an Incumbent. Upon hi 
it was reſolved by the Lord Chief Juſtice of the King's Bench and Juſtice Maui 
to whom the ſame was referred, that the Advowſon could not paſs by that Lie) 
Cary's Rep. 74. | 

And Livery of Seiſin (contrary to the Opinion of Coke Ch. Juſt.) might be receirt 
without Deed, as a Stranger might take Livery to the Uſe of J. F. and if after 7 
agreed to it, it was held good. 2 Sid. 61. 

By Stat. 29 Car. 2. c. 3. it is enacted, That after the 24th of June 167). all Leaſe, 
Eſtates, Intereſt of Freehold or Terms of Years, or any uncertain Intereſt of, in a 
out of any Meſſuages, Manors, Lands, Tenements or Hereditaments, made 8 
created by Livery and Seiſin only, or by Parol, and not put in Writing, and fer 
by the Parties ſo making or creating the ſame, or their Agents thereunto lavfull 0 
thorized by Writing, ſhall have the Force and Effect of Leaſes or Eſtates at Vi; 
only, and ſhall not either in Law or Equity be deemed or taken to have any ® 
or greater Force or Effect; any Conſideration for making any ſuch Parol Leaſes 0 
Eſtates, or any former Law or Uſage to the contrary notwithſtanding. , 

2. Except nevertheleſs all Leaſes not exceeding the Term of three Years fron ! 
making thereof, 'whereupon the Rent reſerved to the Landlord during ſuch Jer 
ſhall amount unto two third Parts at the leaſt of the full improved Value 
Thing demiſed. 

3. And moreover that no Leaſes, Eſtates or Intereſt, either of Freehold ot Tem 
of Years, or any uncertain Intereſt, not being Copyhold or Cuſtomary Interelt, © 
in, to or out of any Meſſuages, Manors, Lands, Tenements or Hereditamen's 
at any Time after the ſaid 24th Day of June be aſſigned, granted or ſurrenal 
unleſs it be by Deed or Note in Writing, figned by the Party ſo aſſgning, 5" 
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+ ſurrendring the ſame, or their Agents thereunto lawfully authorized by Writing, 
br by Act and Operation of Law. 


zu are the antient Conveyances of Lands, but they which are according to the ſaid 
-atute are Upſtarts, and have not had Continuance above 150 Years. 


tute, the Feoffor needs not be in Poſſeſſion. 


Feoffments at Common Law give away both Eſtates and Rights, but Feoffments 
y Starute give the Eſtates but not the Rights. 


acute, the Feoffee is in in the Poſt, viz. by the firſt Feoffees. 

do a Feoffment by Ceſtuy que Uſe by Force of the ſaid Statute will not faſten upon 
Thing but what the Statute requires. 5 H. J. 5. 21 H. J. 25. 2 Roll. Rep. 334. 
Fodb. 318. 


(D) Feoffment, how made and executed. 


T has been already obſerved, that ſince the Stat. 29 Car. 2. c. 3. Feoffments in 
moſt Caſes muſt be by Deed in Writing, Poll or indented. 


uri quod ego, E9c. but ſometimes in Engliſh, and did begin, To all Chriſtian People, 
c, and were called Deeds Poll, becauſe they are cut plain at the Top without in- 
nting. Co. Lit. 229. a. 
Indentures begin, This Indenture; and muſt be indented at the Top, for the 
ſriting of This Indenture, without the actual indenting of it, will not do. Co. Lit. 
dd, 29. 4. 

Both the Poll Deeds and Indentures muſt be written in Parchment or Paper. Co. 
it. 229 4. | 


The antient Forms and Examples of theſe Deeds are very brief; and yet they had 
Wheſe Parts contained in them: 


1. The Premifſes, 2. The Habendum. 3. The Tenendum. 4. The Reddendum. 


12 , The Clauſe of Warranty. 6. The In cujus rei teſtimonium. 7. The Date. 8. The 
bich lauſe of Hiis teftibus. Hæc fuit candida illius etatis fides & ſimplicitas que pauculis 
wil mers omnia fidei firmamenta poſuerunt. | 
en All which different Parts are fully treated of in the fifth Chapter. 


d alſo by Livery of Seiſin made by the Feoffor to the Feoffee, or elſe by Attorne 


ro authorized by Deed to deliver Seiſin, or to receive it, as the Caſe 
all DE, 


ng nothing of the Land paſſes by the Delivery of the Deed, tho* upon the Land. 
09. 49. 


But the Feoffee upon his Entry (until Livery) will become 'Tenant at Will to the 


grel ker. Lit. G. 60. 

1 Ibo if the Deed is delivered on the Land in the Name of Seiſin of the Land ; or 
" the Feoffor ſays to the Feoffee, Take and enjoy the Land according to the Deed ; or 
0 


ler Ito the Land, and God give you Foy of it: Theſe Words would amount to a 
very. Co. Lit. 5. 4. 48.4. 9 Co. 137. b. 6 Co. 26. 2 Roll. Abr. J. Vide Cro. 
4 $0. which ſeems contra. 

0 Delivery of any Thing upon the Land in the Name of Seiſin, altho' it be nothing 
* as the Land, as a Gold Ring, Ec. it is good. Co. Lit. 48. a. 


" m executed by Livery ſhall not take Effect any other way. Anderſ. 113. 


* N. in Conſideration of Love which he beared to his Son, and for natural 
* — = to him, bargained and ſold, gave, granted and confirmed to him and his 
hor e Land; the Deed was inrolled : This did not paſs the Land, unleſs Money 


Id been aid 
1 ſon, it * 
Ti 31. a. | 
* Manner of making Livery, ſee poſt. 
6 T (E) What 


r it were executed with Livery ; but becauſe the Son was then in 
held that it ſhall enure as a Confirmation. Cro. Fac. 129. pl. 17. 


* * 8 


And there is a Difference between a Feoffment at Common Law and a Feoffment The Dit. 
ccording to the Statute of 1 R. 3. which operates ſub modo. Thoſe at Common ference be- 


ments at Com» 


In Caſe of thoſe at the Common Law the Feoffor ought to be ſeiſed of the Lands ne by 


| the Time of the Feoffment, but in Caſe a Feoffment be made according to the ſaid Sar. 1 R. 3. 


The Feoffee at Common Law is in in the Per, viz. by the Feoffor ; but if by the 


The Poll Deeds were uſually made in Latin, and did begin, Sciant preſentes & How made, 


The Execution of a Feoffment is by Signing, Sealing and Delivery of the Deed, and executed. 


_ * 8 . - 
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(E) What amounts to a Fegffment. 


A Leaſe and Releaſe countervails a Feoffment. Bro. Feoffment de terre pl 
44 Ed. 3. 3. | "OR 

A Leaſe for Tears and Releaſe is ſaid to have been adjudged a good Feoffment, b. 
cauſe a Freehold paſſes by the Releaſe; and that if it was a Grant of a Reverſ 
after the Death of Tenant for Life, it would be otherwiſe. 11 H. 4. 33. 4 * | 
Feoffment de terres, pl. 13. And that it would be otherwiſe if it be with a Wan 
Bro. Feoffment de terres, pl. 10. K 

A Leaſe for Tears, and a Releaſe afterwards made to the Leſſee in Fee, is, n 
Manner, agreed to be a Feoffment. Per Fitz. contra to Ingham. ; 

And a Leaſe for Life, and a Releaſe in Fee, countervails a Feoffment, but is ng , 
Feoffment in Fact; for the Fee and Freehold do not go uno flatu, as in Caſk ſir, 
Bro. Feoffment de terres, pl. 30. 31 Aſſ. 25. 

In Formedon the 'Tenant in Dower granted his Eſtate to V. N and afterwards he i 
Reverſion releaſed to him in Fee: This is no Feoffment, and yet it countervai x 
Feoffment ; but if the Iſſue be taken, if the Heir infeoffed him, this is no Feoffmen:: 
Quod caveat placitand*. Bro. Feoffment de terres, pl. 44, 58. Co. Lit. 207.4, 

A Releaſe to a Diſſeiſor is an Extinguiſhment of the Action and Right, and not 4 
Feoffment ; for a Feoffment is, where there is a Tranſmutation of Poſſ.Mar from one 
to another, which there is not upon a Releaſe by a Diſſeiſee to the Diſſeiſor. By 
Feoffment de terres, pl. 10. 

And a Freehold will not paſs by a Releaſe. Idem, pl. 58.- 

A Bargain and Sale was made to F. S. and his Heirs by Deed indented but not in- 
rolled, and the Bargainor made Livery of the Land, ſecundum forman Chris, Er. 
this was held a good Feoffment, 2 And. 68. 

If one who has a Freehold in Poſſeſſion levies a Fine Come ceo, c. it enures 13 a 
Feoffment with Livery on Record ; but where he has but a Reverſion or Remainder, 
it enures only as a Grant thereof, without Tort preſumed or done to the Poſſeſſion of 
a Stranger, who has the Freehold. Moor, fol. 629, 

The Father ſeiſed in Fee infeoffed his Son in Fee, to the Uſe of the Father fir 
Life, and after to the Uſe of the Son in Fee; and after to the Intent that the Father 
ſhould be enabled to make a Leaſe to the Son for ſixty Years, the Son without any 
Writing infeoffed the Father of the Tenements aforeſaid, Habendum to the Fathet 
and his Heirs. The Court held the Feoffment good, and in this is implied that tht 
Father ſhould have the Land to him and his Heirs for the Uſe intended. Ad. 51 
pl. 126. Dyer 358. pl. 48. Bendl. 288. pl. 288. | | 

A Man made a Feoffment to the Uſe of himſelf in Tail, the Remainder to hs 
Son in Tail. The Father died, and the Son entred, and by Indenture made a Br. 

ain and Sale of the Land (without any Words of Dedi and Cuceſſi) to the Us d 

. in Fee, and in the Indenture was a Letter of Attorney to make Livery, which 
was made accordingly. FJ. S. by the ſaid Indenture covenanted, that if the Son te 
fore ſuch a Day paid 40s. then J. S. and his Heirs would ſtand ſeiſed, E- to de 
Uſe of the Son and his Heirs; and if the Son did not pay, Cc. then if the (aid J- 
did not pay to the Son within four Days after 10 J. that J. & and his Heirs thous 
thenceforth be ſeiſed to the Uſe of the Son and his Heirs, Cc. And the Son ch 
nanted further, to make ſuch further Aſſurance as the Son's Counſel ſhould adviſe 
Both failed of Payment, and the Son levied a Fine to J. F. without any Confidett 
tion: This was adjudged a_ good Feoffment well executed by the Livery notwith 
ſtanding the Words of Bargain and Sale only, and that the Covenant to be ſeifed 
the new Uſes conditionally upon Payment and Non-payment being in one and N 
ſame Deed, ſhould raiſe the Uſe upon the Contingency according to the Limitato 
of it. 1 Leo. 25. 


pu 
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Difference between a Feoffment to Uſes aud a Covenant to ftland 
Y The Dif ſeiſed to Uſes. . 


N a Covenant to ſtand ſeiſed to Uſes, all the Uſes that are not diſpoſed of return 
back and remain in the Covenantor to ſerve the contingent Uſes when they hap- 
en; but in a Feoffment to Uſes, the Uſes are diſpoſed of by the Livery, the Eſtate 
\ Law being in the Feoffees. Carter 202. 
1 Feoffment to the Uſe of A. for Life, Remainder to B. A. refuſes to take the 
ate, B. ſhall then take preſently, becauſe the whole Eſtate is out of the Feoffor by 
e Livery : But if it had been by Covenant to ſtand ſeiſed, B. ſhould not take till 
ter the Death of A. but it ſhould reſt im the Covenantor, becauſe he had not parted 
ith the Poſſeſſion, and therefore ſhould have the Uſe in the mean Time, which is 
ot in the Caſe of a Feoffment to Uſes, the Eſtate being only in the Feoffee, and 
aſſed out of the Feoffor by the Livery. 2 Lev. 77. See the Lord Paget's Caſe in 
he Rector of Chedington's Caſe, 1 Co. and in 1 Leon. Caſe 279. | 

But if a Man makes a Feoffment, and declares the Uſes for Life, or in Tail, the 
zefidue of the Uſe not diſpoſed of is in himſelf by Reſult. II id. 

If a Man makes a Feoffment in Fee, without a valuable Conſideration, to divers 
es, fo much of the Uſe as he diſpoſeth not of is in him, as in his antient Uſe, in 
point of Reverter. Co. Lit. 23. 4. 13.4. 1 Co. 100. b. 
Where a Man, in Conſideration of 2007. paid by the Father for a Marriage-Portion 
ith his Daughter to his Son, covenants to execute an Eſtate of ſuch Lands by ſuch 
Time to the Uſe of the Man and Woman (agreed to be married) for their Lives, 
nd after their Deceaſe, to the Uſe of the Iſſue of their Bodies; and he afterwards 
ecutes the Eſtate by Feoffment, Fine and Recovery, to the aforeſaid Uſes, and the 
Marriage doth not take Effect. It was held, that the Uſe did ariſe to the Man 
nd Woman agreed to be married, as well as if the Marriage had taken Effect, which 
t did not, becauſe it is a Uſe declared upon an Eſtate executed, viz. by Feoffment, 
ine and Recovery, Which needed not any Conſideration : But if it had been an Uſe 
declared upon a Covenant to ſtand ſeiſed upon a Conſideration of Marriage and 
Money, there no Uſe will ariſe without Marriage, altho' the Money was paid, be- 
auſe the Marriage is the principal Conſideration in the Intent of the Parties, and the 
loney is but the Acceſſary, which attends the Marriage. Moor, Caſe 247. 

In the Caſe of Thompſon and Atfield it was allowed, that altho* a Conveyance be 
ade purportin a Deed of Feoffment, yet nevertheleſs it may operate as a Cove- 
ant to ſtand ſeiſed to Uſes, c. And here a Difference was taken between the 


everal Sorts of Conveyances, as to the ſupplying their Defects, in what Caſes they 
Nay and may not be made good. 1 Vern. 40. 


(G) In what Caſes Uſes are veſted or changed by a Feofment. 


| F A. makes a Feoffment to B. to the Uſe of his laſt Will expreſſed in the ſame 

I Decd, viz. to his own proper Uſe for his Life, and after to E and his Son in Tail, 
. and after he makes a Leaſe for Years, and dies: He might have altered his Will 

In this Caſe ; for where the Word Mil is expreſſed in the Deed or Schedule, he may 
ter his Will notwithſtanding the other Words ; but where the Uſe is declared upon 
e Livery without the Word Will, there he cannot alter his Will. Per tot” Cur' ex- 
ept Shelley, 19 H. 8. 11. Bro. Feoffments al Uſes, pl. 1. 

It a Man makes a Feoffment, and annexes a Schedule to it containing the Uſe, he 
"not change ſuch Uſe afterwards. Bro. Feoffments al Uſes, pl. 4). 30 U. 8. 

I is ſo if the Uſe be expreſſed in the Deed of Feoffment ; but otherwiſe where he 
were the Uſe by the Words of his Will; as that, I will that my Feoffees ſhall be 
% 'o ſuch an Uſe ; in this Caſe he may change the Uſe, becauſe it is by Will, Oc. 

0. Feoffments al Uſes, pl. 47. 
Ba. Lord Andley made a Feoffment to B. C. and others, and afterwards by Inden- 
| be Yayo. the ſaid Feoffment, he declared the ſame was made, to the Intent his 
= ta _— perform his laſt Will, to this Effect, (viz.) My Will is that my Feoffees 
11 War ſeiſed, &c. to pay all my Debts, and afterwards that they make an Eſtate of 

as to me and Elizabeth my Wife, and to the Heirs of our Bodies, with divers Re- 


mainders 
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mainders over. The ſaid Lord bad Iſſue by one Wife a Son, and by another | 
Daughter; the Feoffees never made any Eſtate to the Lord and his Wife, 1, 
judged that by this Feoffment and Deed no Uſe was changed; for tho” the Feoffes 
ſhall be ſeiſed to the Uſe of the Feoffor and his Heirs, (for there was no Conſider, 
tion for which they ſhould be ſeiſed to their own Uſe) yet the ſame cannot make 3 
new Uſe to the Lord and to his Wife in Tail; neither can this Writing take Effeg 
as a Will, becauſe it appoints an Eſtate to be made to the Lord himſelf, and he car. 
not take by his own Will. 2 Leon. 159. Dyer 324. Moor 516. 

Leaſe to Husband and Wife for the Life of the Wife, Remainder to the Heitz g 
the Husband ; afterwards the Husband made a Feoffment in Fee to the Uſe of hin. 
ſelf and Wife for their Lives, Remainder to his own right Heirs: The Husband 
died, the Wife committed Waſte; and in an Action of Waſte brought againſt her, it 
was adjudged that ſhe is in, not by the Leſſor, or by the Feoffment, but by the $1, 
tute of Uſes. 2 Leon. 222. 


(H) Of Fegfments upon Conditions, and to the Uſes of another, and 10 4 fil 


7 H E Feoffee ſeiſed of Lands in Socage made a Feoffment thereof to his Son and 
the Heirs of his Body, to the Uſe of him and his Heirs : Adjudged that his 80 
had an Eſtate in Tail, and no Fee-ſimple, becauſe Tenant in Tail cannot ſtand ſeiſed 
to an Uſe, At Common Law, if a Feoffment had been made to one and to the 
Heirs Male of his Body, ſuch an Eſtate had been a Fee-ſimple conditional; and if it 
had been afterwards limited to the Uſe of him and his Heirs, theſe are always intend- 
ed ſuch Heirs as were named before, viz. the Heirs of the Body of the Feoffee, See 
Plowd. Com. 555. Walſingham's Caſe. 

Feoffment in Fee, to the Uſe of ſuch Perſon and Perſons, and for ſuch Eſtate and 
Eſtates as he ſhall appoint by his laſt Will: In ſuch Caſe by the Operation of Law 
the Uſe veſts in the Feoffor, and he is ſeiſed of a qualified Fee, viz. until he makes a 
Will, and declares the Uſes according to the Power reſerved ; ſo where he makes a 
Feoffment to the Uſe of his laſt Will, he is ſeiſed in the mean Time to the Uſe of 
himſelf and his Heirs; and when the Will is made, it is only directory, for nothing 
paſſes by it, but all by the Peoffment. 6 C9. 18. Moor 567. Cro. Eliz. 877. 1 Buſt 
200. Moor 476. n+ 

Feoffment in Fee to B. G. upon Condition that he ſhall not alien; this Condition 
is void; but if Livery is made, the Feoffment is good againſt the Feoffor, but a (ot 
nant that he ſhall not alien may be good. Cro. Fac. 596. | 

Feoffment in Fee to the Uſe of another, upon Condition, Sc. it was inrolled in 
Chancery, but no Livery made: Adjudged no good Feoffment, but the Inroiment 
ſhall conclude the Perſon to ſay that it was not his Deed. Poph. 6. 

The Husband made a Feoffment, upon Condition that the Feoffee ſhould mate? 
Feoffment to the Uſe of the Husband and his Wife for Life, Remainder over in Ft 
to a Stranger: Adjudged that the Feoffee is not bound to make this Feoffment il 
required by the Husband, becauſe the particular Eſtate for Life, which 1s 5 
Foundation and Support of the Remainder, ought to be made to the — 
himſelf, who is a Party to the Condition; but if he ſhould die before the un 
ment made, then the Feoffee is bound to make it to the Wife without Requeſt lde 
is a Stranger to the Condition, and if ſhe dies before it is made, then it mu 
made to him in Remainder without Requeſt. Hetley 56. a 

If a Feoffment be made to a Man upon Condition that he will kill B. it 8 
good, but a Bond with ſuch a Condition is void. For in the one Caſe, left the " 
ſhould have any, Temptation to do the Act, the Law ſecures him the Pofſcſhon 
the Land without performing the Condition; and in the other, frees him from 1 
Penalty of the Bond; ſo that the Law has the ſame End in View in making , 
Feoffment good, and the Bond void, viz. the Prevention of the Fact. Cz L 
Eg. in Macclesfield's Time, 134. 
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(1) Of the Nature, Operation and Force of a Feeffment, 


g the Conveyance by Feoffment is the moſt antient Kind of Conveyance, ſo it is 

the beſt and moſt excellent of all others, and in ſome Reſpects excels the Con- 
weyance by Fine or Recovery ; for it is of that Nature and Efficacy by Reaſon of 
he Livery of Seiſin, which is always inſepatably incident to it, that 

It clears all Diſſeiſins, Abatements, Intruſions, and other wrongful and defeaſible 
Titles, and reduceth the Eſtate clearly to the Feoffee when the Entry of the Feoffor 
lawful, which neither Fine, Recovery, nor Bargain and Sale by Deed indented and 
:nrolled, will do when the Feoffor is out of Poſſeſhon. Co. Lit. 9. a. 49. 4. 

And it paſſeth the preſent Eſtate of the Feoffor, and not only ſo, but barreth and 
«xcludeth him of all preſent and future Right and Poſſibility of Right to the Thing 
which is ſo conveyed, inſomuch that if one has divers Eſtates, all of them paſs by his 
Feoffment; and if he have any Intereſt, Rent, Common, or the like, into or out of 
the Land, it is extinguiſhed and | wy by the Feoffment. Hob. 337. f Co. 111. 

And further, it bars the Feoffor of all collateral Benefits touching the Land, as 
Condition, Power of Revocation, Writs of Error, Attaint, and the like, inſomuch 
that if a Man makes an Eſtate of his Land upon Condition, or with Power to re- 
woke it, and after he makes a Feoffment of the Land, by this he is barred for ever of 
uking Advantage of the Condition or Power of Revocation. 

It deſtroyeth 1 23 Uſes, gives away a future Uſe incluſively, gives away a 
Seniory incluſively, and gives away a Right of Action: For both the Feoffment and 
Livery of Seiſin incident thereunto are much favoured in Law, and ſhall be conſtrued 
noſt ſtrongly againſt the Feoffor, and in Advantage of the Feoffee. 

And beſides all this, becauſe it is ſolemnly and publickly made, it is of all other 

mnveyances moſt obſerved, and therefore beſt remembred and proved. Cy. Lit. 9, 

9, 23). 1 Co. 111, 112, 121. 6 Co. 70. Plow. 423, 424, 554. Perk. F. 210. 
39 H. 6.43. 9 H. J. 24 24 Ed. 3. 70. Bro. Scire Facias 88. 

If the Feoffment be made by Deed, then muſt the Deed be ſo made, written, 

d, ſealed and delivered, as all other Deeds that are well made muſt be. 

A Feoffment excludes the Feoffor of all Right, Entries, Actions, Titles, Poſſibili- 
ties and Conditions. IF. Jones 72. : 

It bars all preſent Rights, and all Rights after ariſing to the ſame Parties by Cauſes 
defore the Feoffments, and that without Reſpect to the Loſs of Strangers. Hob. 337. 
> Roll. Rep. 506. 1 Co. 174. 4. ; 

And it is a Bar to a Writ of Error. Godb. 301, 320. 1 Co. 111. 

If when my Entry is taken away I ouſt the Tenant, and after enfeoff him by Deed, 
ie is remitted, and I ſhall be barred ; for this is a good Confirmation. Bro. Feoffment 

e terre, pl. 84. 11 H. J. 20. 

If a Feoffment be made, but no Livery, and the Feoffee enters, he is become 
penant at Will to the Feoffor, becauſe he enters by Conſent ; but the Feoffor may 
uſt him when he pleaſes. Co. Lit. 56. b. | 

And if one who has Title of Dower enters and enfeoffs the Heir by Deed, her What is ex- 
Lale of Dower is determined; for it is a good Confirmation and Diſcharge of the tinguiſhed by 
voner, & econtra without Deed. Bro. Feoffment de terre, pl. 84. 11 H. J. 20. Fee. 

A future Right and Right of Action is gone by Feoffment. 2 Roll. Rep. 323. 

E J. 24. Fitz. Gibb. 234. 

A Power of Revocation is extin& by Feoffment. 2 Roll. Rep. 337. 

A Poſſibility to be Tenant by the Curteſy is gone by Feoffment; ſo of Attaint, 

id ſo of Writ of Deceit. 2 Roll. Rep. 337. 9 H. J. 1. 4 H. 6. 38 Ed 3. 


(K) bo may make a Feoffment, and to whom it may be made. 


| drr good Feoffment that is made there muſt be, (1) A Feoffor, 3. e. a Perſon 

_ to grant the Thing paſſed by the Feoffment ; (2) A Feoffee, 7. e. a Perſon 

E © to take by it; (3) A Thing grantable ; and (4) It muſt be granted in that 
ner as the Law requires: Therefore obſerve, that 


oſoever is diſabled by the Common Law to take, is diſabled alſo yo make a 
toffment, Gift, Grant or Leaſe. FS | 


6 And 
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Attainted Per- 
ſons, Aliens, 
Villains, Non 
Sane memorie, 
deaf, blind, 

dumb, Feme 
Covert, In- 


Dronkards, 
Villains, 
Perſons ex- 
communi- 
cated. 


Now ſane me- 
orie. 


Deaf, dumb. 


Infant. 


tracts; but their Infeudations were not in themſelves void, becauſe they were oe 
Coram paribus Curiæ, who were preſumed not to atteſt Contracts of Perſons di 8 
1 


And many alſo that have Capacity to take by ſuch Conveyances, have no Able 
to grant by them; as Men attainted of Treaſon, Felony, or in a Præmunire * 
born, the King's Villains, Ideots, Madmen, a Man deaf, blind and dumb from "his * 
tivity, a Feme Covert, an Infant, and a Man by Dureſs ; for the Feoffments * 
Sc. of ſuch Perſons may be avoided. 9 Va 


But ſuch Perſons as have committed Treaſon or Felony, if Attainder do not follo 
ſuch as are Attaint of Hereſy, a Leper removed by the King's Writ from the ul 
of Men, Baſtards, ſuch as are deaf, dumb or blind, that have Underſtandin 1 
ſound Memory, altho' they cannot ju gs their Intentions otherwiſe than by 4 
Thoſe that are drunken, the Villains of a common Perſon before Entry, es. allo 
communicate Perſons, and outlawed Perſons, altho' the King take the Profits of the 
Lands; all theſe may make Feoffments, Gifts, Cc. and all theſe have Capacity to Dn 
by ſuch Conveyances. Co. Lit. 2, 42, 43. Perk. F. 182, 183, 185. Bro. Ferfiment 1 
7, 8, 9,17. 39 H. 6. 43. 21 H. J. J. F 

And if a Man de non ſane memorie makes Feoffment and Livery himſelf, it i ty 

void. Contra 9 H. 6. 6. 
All his AQs in pais are void, except his Feoffments, Livery and Seiſin, and tho 
are only voidable. The Reaſon is becauſe of the Reſpect the Law gives to a Feof. 
ment on the Account of its Solemnity in the Tranſmutation of a Freehold. And ths 
Writ De nou compos mentis, which ſays Demiſit, muſt be underſtood of a Feoffment ot 
a Fine, thoſe being the antient and only Conveyances at that Time. 2 Salk. 427. 

If a Perſon Non compos makes a Feoffment, and gives Livery himſelf; this is a. 
lowed on all Hands to be good to bind himſelf, ſo that he can by no Proceſs or Plea 
avoid the Feoffment, and reſtore himſelf to the Poſſeſſion ; the ſame Law of an Jie; 
and the Reaſon is, becauſe the Inveſtiture being made before the Pares Curic, their 
ſolemn Atteſtation could not be defeated by the Perſon himſelf, becauſe it is pre- 
ſumed they are competent Judges of the Ability of the Feoffor to make ſuch Feof. 
ment. 2 Roll. Abr. 2. Co. Lit. 247. 4 Co. 125. a. Show. Parl. Caſes 153. 
Feoffment by one deaf and dumb is not good; for if he makes Livery himſelf it is 
voidable, as it ſeems, like Feoffment of an Infant, or one Non 2 memorit. If it de 
by Letter of Attorney, it ſeems a Diſſeiſin. Quere. Bro. Fraſſment de terre, pl.). 
2 H. 4.8. ; 

If £ Infant makes a Feoffment, and makes Livery himſelf, it is a good Feoffment 
till it be defeated. 42 E.3. 12. b. 9 H. 6. 5. It is only voidable. Bro. Feoffment dt 
terres, pl. 48. 18 B. 4. pl. 29. Bro. Coverture, pl. 1. 26 H. 8. 2. 

And it is not material of what Age the Infant is at the making of the Feoffment; 
for whether he be within Age of Diſcretion, viz. of five or ſeven Years, or beyond 
the Age of Diſcretion, viz. ſixteen or more, his Feoffment is not void. 9 H.6.6.). 

But if an Infant makes Livery by Attorney, it is void. 7 II. 4. f. b. 12. 

If an Infant ſeiſed of Land joins in Feoffment with a Stranger who has nothing it 
it, yet it is a good Feoffment. 42 E. 3. 12. b. | | « 

if an Infant makes a Feoffment, and makes Livery himfelf, this ſhall not bind din, 
but he himſelf may avoid it by Writ of Dum fuit infra ætatem; yet the Feoffment 
of the Infant is not void in itſelf, as well becauſe he is allowed to contract for di 
Benefit, as that there ought to be ſome Act of Notoriety to reſtore the Poſſeſſion to 
him equal to that which transferred it from him. 4 Co. 125. 2 Roll. Abr.2. 3G 
42, 43. Whittingham's Caſe. | | 

But if an Infant makes a Feoffment, and a Letter of Attorney to make Ließ, 
that is void: So if a Perſon Non compos makes a Surrender or Releaſe, this 13 void in 
Law; ſo if he makes a Letter of Attorney to give Livery ; but the Heir at Lau, aft 
the Death of the Perſon of Non ſane memorie, or Jdeot, may avoid his Feoffment; 
and ſo may the Xing upon an Office found of his Lunacy during his Life. $0.4 
Co. Lit. 247. a. - 4 Co. 125. a. 2 Roll. Abr. 2. Show. Parl. Caſes 153. f 

As the Infant's Feoffment is voidable by Dum fuit infra ætatem, when he * 
full Age, ſo it is voidable by him by Entry during his Nonage, but his Letter of At 
torney is merely void; and the ſame Law ſeems to be of a Feme Covert, for | 
makes a Feoffment upon the Land, it is voidable by her Husband ; but if ſhe mi 
a Letter of Attorney to give Livery, it is abſolutely void in Law; and the Reaſon i 


becauſe the Contracts of thoſe that are diſabled by Law to contract were void on 


* _ ts. "Y 8 
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, and 
therefore they could not be preſumed to be conſcious themſelves of their own Follies 
or Deſects; but the King who had the Care of all his Subjects, might by ſolemn 
Office found avoid ſuch Acts of Inſanity, and ſo might the Heir at Law after their 
Death, 2 Bac. Abr. 499. cites 4 Co. 125. 2 Roll. Abr. 2. 8 G. 42, 43, 45. Cro. 
Jac. 617. Gardiner and Norman. Perk. F. 183. 


only voidable. Bro. Feoffment de terres, pl. 48. 18 E. 4. 27. 


ſuch Land the Day of the Outlawry, may make Feoffment of his Land well enough, 
for the King is not ſeiſed. Bro. Office Devant, &c. pl. 2. 9 H. 6. 20. 


But tho a married Homan be ſeiſed in her own Right with her Husband, yet Li- 
very and Seiſin made by her alone, without the Agreement of her Husband, is void, 
inſomuch that her Husband and ſhe may have an Aſſiſe notwithſtanding ſuch Livery 
of Seiſin, if the Husband be ſeiſed of the Freehold in the Right of his Wife: But in 
ſuch Caſe if he was ſeiſed in his own Right, then notwithſtanding ſuch Livery of 
Seiſin made by the Wife, he ſhall have an Aſſiſe in his own Name, 22 Perk. F. 186. 

A Man cannot make a Feoffment to his own Wife after the Marriage is conſum- 
mate. But after a Contract made, and carnal Knowledge had, he may make a Feoff- 
ment to her, and ſuch a Feoffment will be good. Perk. f. 194. | 

A Feme was Deviſee for thirty Years of the Occupation and Profits of a Term, if 
he ſhould ſo long live a Widow, and after her Widowhood, the Reſidue of the Term 
ly the Leaſe to go to J. his Son. The Feme entred, and afterwards Reverſioner by 
Indenture Dedit, conceſſit, Sc. totum illud tenementum, Cc. to the Feme and her 
Heirs, Reſolved, that a Leſſee for Years in Poſſeſſion may take a Feoffment altho' 


it be by Deed, and may take Livery after the Delivery of the Deed, altho' the Leſſee 


may take the Deed by way of Confirmation, and then the Livery is but Surpluſage 
and void. Owen 6, 7. 


* his Heirs, there Ceſtuy que Uſe in Remainder or Reverſion in the Life of V. N. 
— make Feoffment till after his Death. Bro. Feeffment* al Uſes, pl. 44. 
 Leſſe for Tears, Remainder to B. in Tail, Remainder over. A. infeoffed 4 
n made a Letter of Attorney to V. R. to enter into the Lands and ſeal the Feoff- 
7 and deliver it in his Name to the Uſe of B. and his Heirs; B. made a Letter 
1 to C. to enter in his Name, who entred accordingly : This was held a 
: 1 tho? both A. and the Attorney were Diſſeiſors; for it is good between 
3 or and Feoffee. For the Remainder-Man by the Feoffment and Entry is 
te, and the Term gone, the Freehold having come to it. Gouldsb. 92. 


If 


If a Man makes a Feoffment by Dureſs, it is not void. Contra 9 H. 6. 5. 5. It is Dureſs. 


He who is outlawed in Action Perſonal, and Office is found that he was ſeiſed of Outlaw. 


If Baron and Feme are Jointenants, and Baron makes Feoffment and Livery, the Baron and 
Feme being upon the Land, and diſagreeing to it, yet it is good. 21 E. 3. 6. b. Feme. 


lf Feoffment be made to the Uſe of * N. for Life, and after to the Uſe of 7. S. Cefuy gue Uſe. 


— 
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Corporation, 


Eccleſiaſtical 
Perſons, 


Jointenants 
and Tenants 
in common. 


Diſſeiſor and 
Diſleiſee, 


The King. 


of ſuch a Place, Ec. without naming them by their Names of Baptiſm. 39 E. 3. 


unn 

If a Leſſee for ten Tears makes a Leaſe for one Year to a Reverſioner, there hein 
Reverſion, who has the Land for a Year, may make a Feoffment to the Leſſee fg 
ten Years, and it is good. Owen 66. 

A Leſſee for Tears, Remainder to B. for Life, Remainder to C. and C. enfeoffeq | 
by Deed, and made Livery. The Conveyance. was held void, for it could not work 
by Livery to the 'Tenant for Years, who was in Poſſeſſion before. 1 Vent. 360, 

Neither the Head alone, nor any one or more of the Members of a Corporation 
Aggregate of many alone, may make a Feoffment of any of the Land belonging to 
their Corporation; but all of them together may make a Feoffment : And if any d 
them be ſeiſed of Land in his own Right and in his natural Capacity, he may make 
a Feoffment of this Land as another Man may do; yea he may make a Feoffmer: 
of this Land to the ſame Corporation whereof he is a Head or Member, and ſo vive 
and take alſo in a divers Capacity. Fitz. Faits and Feoffments 29. Perk. |. 29, 
224, 225. 2 | 

Feclebaſtical Perſons cannot make Feoffments, Gifts, Sc. of their Eccleſiafticy 
Lands for longer Time than three Lives, or twenty-one Years; for all Feoffment, 
Gifts, Grants and Leaſes by Biſhops, altho' they be confirmed by Dean and Chapter, 
or by any of the Colleges or Halls in either of the Univerſities, or elſewhere, or by 
Dean or Chapters, Maſters or Guardians of any Hoſpitals, Parſons, Vicars, or any 
other having Spiritual or Eccleſiaſtical Living, are voidable. Co. Lit. 43. 

If Deed of Feoffment be made to F.S. and Letter of Attorney to make Livery to 
S. Capellano, he cannot make Livery to J. S. unleſs he be a Chaplain. 4 H 6.1. 
ro. Grants, pl. 50. 4 H. 6. 1. 

A Feoffment might be made to an Abbot or Prior, by the Name of Abb: or Prix 


13. 6. 
'The ſame Law is of a Mayor or Dean. Ibid. 

If four join in a Feoffment, whereof one is only ſeiſed of the Land, yet it is a 
good Feoffment. 42 E. 3. 12. . Bro. Feoffmient de terres, pl. 4. 

If there are two Coparceners, one of them may enfeoff the other of her Part or 
Portion. Perk. Q. 193. 17 E.3.47.b. . | 

And if ſhe does it by Dedi & Conceſſi, it ſhall enure by Confirmation without Livery ; 
for it countervails Remiſi & Confirmavi. Bro. Confirmation, pl. 18. 10 Ed. 4 3. 

One Jointenant cannot make a Feoffment of his Part of the Land to his Comps- 
nion, for a Man cannot give a Poſſeſſion to him that hath it before. And hence it i 
alſo that the Leſſor cannot make a Feoffment to his Leſſee for Life, Years, ot 
at Will. | 

And yet perhaps a Feoffment in this Caſe, if it be in Writing, may work #1 
Confirmation; but one Tenant in common or one Coparcenor may make a Feot- 
ment of his Part of the Land to his Companion. Perk. $. 197. Fitz. Faits and Fil 
ments 26. | 

If a Man makes a Feoffment of another's Land, it is a Diſſeiſin, but a good Feef- 
ment againſt all Men but the Diſſeiſee himſelf. 

And if four join in a Feoffment of Land, and three of them have nothing in be 
8 the fourth hath all the Eſtate; this is a good Feoffment. Bro. Ferfme 4 
Perk. F. 222. | 

A Diſſeiſee cannot make a Feoffment, tho' to the Diſſeiſor by Agreement. Golis, 
25. pl. 6. Owen 1. - 2 

A Diſſeiſor cannot make a Feoffment of the Land to the Diſſeiſee but it ul 
void, for the Diſſciſee will be remitted. But a Diſſeiſee may make a Deed of 1 
ment, and a Letter of Attorney to enter and give Livery : And if the Attorney © 
ſo, this will be a good Feoffment. Perk. F. 19). Co. Lit. 48, 49. | 

No Feoffment or Livery of Seiſin can be made to the King, for he always gi 
and takes by Matter of Record. Fitz. Faits and Feoffments 21. ok 

The King cannot be infeoffed without Deed inrolled, for no Livery can be 
to him. Bro. Office Devant, Ec. pl. 41. 5 E. 4. 8. 


See more concerning this where Livery of Seiſin is mentioned poſt. and in Chap. 5 ante 
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(L) How the Feeffor may be named. 


Porter may make a Feoffment by the Name of V. Fammiſworth. 14 H. 4. 
W. 35. b. 2 Roll. Abr. 3. 


ide Chap. 4 6. 5. P- 218. 


(M) Ho the Feoffee may be named. 


Feoffment to F. S. Militi, is good tho' he be not a Knight, becauſe it paſſeth by 
A the Livery. 4 f. 6. 1. 6. 2 Roll. Abr. 3. Bro. Grants, pl. 50. 

But if a Grant be made to B. by the Name of Knight, and he is not a Knight, it 
x void. Bro. Grants, pl. 50. 

A Feoffment may be made to Julian, by Name of Gilder or Gill, 29 A. 16. 

ol, Abr. 3. 
17 Feoffment may be made to 7. and A. his Wife; where his Wife's Name is M. 
he ſhall take nothing by this Feoffment. 3 Aiſe 4 But Qrare 2 Roll. Abr. 3. 

Ste Chap. 4. F. 7. P. 228. 


(N) What Conſideration is neceſſary to a Feoffment. 


EFORE the Statutes of 13 Eliz. c. 5. & 27 Eliz. c. 4. againſt fraudulent Con- 
8 veyances, to a Feoffment there was no need of a Conſideration of Money, Blood, 
or otherwiſe ; but ſince thoſe Statutes, if a Man makes a voluntary Feoffment with- 
out good Conſideration, it ſhall be fraudulent againſt a Purchaſer (but good among ſt 
themſelves. Cro. Jac. 210. 2 And. 272.) for a real Conſideration, a Mortgagee, a 
Judgment or Statute-Creditor for good Conſideration. See the ſaid Statutes hereafter 
Tue Fraudulent Conveyances, & Cro. Fac. 270. pl. 3. Lucas 247, 489, Ec. 
2 Williams 203. 

Note; The Conſideration of Money paid, or the Money for which Judgments or 
Statutes are entred into, muſt be proved upon a Trial. 


(o) Of at a Fegfment may be. 


A Feoffment may be made at this Day of any Thing which lies in Livery by what- 
ſoerer Tenure it be held, notwithſtanding the Statute of Magna Charta, cap. 32. 
But in ſome Caſes where a Man aliens his Land held of the King, he muſt have 
de King's Licence before-hand to do it, or elſe he muſt pay a Fine to the King after- 
dards for not having a Licence. 
But of ſuch Things as lie in Grant, whereof no Livery of Seiſin can be made, as 
* 5 vide poſt.) Rents, Reverſions, &c. no Feoffment can be made. Co. 
49. 21 H. J. 7, 
1 cannot be made of incorporate Things, becauſe no Livery can be of 
. Co. Lit. 49. | 
| * Feoffment cannot be made of an Advouſon in Groſs, becauſe no Livery can be 
it. Contra 11 Hl. 6. 4. 2 Roll. Abr. 1. &. g 
lt may be of an Advowſon by Livery of the Door of the Church. 43 Ed. 3. 1. ö. 
74 Abr. 11. Bro. Grants 18. Froſſnents de terres, pl. 49. 20 Ed. 4. 15. Bridgm. 95. 
Feoffment and Livery may be made in an upper Chamber; for a Man may have 
inheritance in it, and it is corporeal. Co. Lit. 48. b. Bro. Feoffment de terres, pl. 
8 ates 5 H. 1. 9. accordingly ; but cites 21 H. 6. contra. 
offment by Tenant in common is good of his Moiety, tho' undivided, and not in 
_. Bro. Feoffment de terres, pl. 75. | 
3 make a Feoffment of a Aſoiety, third, fourth or fifth Part of his Manor, or 
If p and, and that by the Name of a Moiety, third or fourth Part. Cv. Lit. 190. 
0 Ns have made a Partition of their Land, that the one ſhall have it from 
_ to Eaſter to her and her Heirs, and the other ſhall have it from Eaſter to 
1 3 her and her Heirs, or that the one ſhall have it one Year and the other 
* ty ear alternis vicibus: Or if they have two Manors deſcended, and they 
at the one ſhall have the one Manor one Year, and the other the other 
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Manor the ſame Year, and the next Year that he that had the one ſhall have th 
e 


other alternis vicibus for ever: In theſe Caſes the Parcenors may either of them B 
a Feoffment of this Land or Manor. Co. Lit. 4, 48. 1 It 
If there be a Meadow of one hundred Acres which Time out of Mind hath b and 
divided amongſt divers Perſons, and each Perſon hath a certain Number of 4 " Pro 
but in no certain Place, the Cuſtom being to allot each Perſon bis Number by - 
Year in one Place and another in another alteruis vicibus ; in this Caſe either of 1 not 
Perſons may make a Feoffment of his Part by the Name of ſo many Acres lyin 8 f 
ſuch a Meadow, without any bounding or deſcribing of it. Co. Lit. 4, 48. "Oy 
No Livery can be made of a running Mater, becauſe it is fugitive ; /ecus of Water: 
a ſtanding Pool. 4 Leo. 239. pl. 385. ern EQ) 
Livery cannot be of a Reverſion. Bridgm. 96. 
See before, p. 232. 
F 
(P) By what Name a Thing may be enfegffed. f : 
| en 
A Houſe may paſs by a Deed of Feoffment, which makes mention only of a C * 
lage. 13 H. 4. 10. b. Dubitatur. 2 Roll. Abr. 1. 8 Hou 
A Feoffment may be of a Manor by the Name of a Knight's Fee. 1) E. 3 6 leave 
2 Roll. Abr. 1. "I, this 
If a Man ſeiſed of a Manor, leaſes Parcel of the Demeſus for Life, and after mate de! 
Feoffment of the Manor, to which the Leſſee and the Tenants of the Manor ation in 
The Reverſion of this Land ſo leaſed for Life ſhall paſs by this, becauſe it is Parcel 2 
of the Manor. 2 Roll. Abr. 2. la 
If a Manor be known only by the Name of Sarrett, and he who is ſeiſed of this * 
Manor makes a Deed of Feoffment by the Name of Seriot, and delivers Seiſin e AM 
cundum formam Chartæ, the Manor ſhall paſs by it; for the making Delivery [2 im 
cundum formam Chart# refers to the Eſtate, and not to the Name. 2 Roll. 4b. 2. Livet 
Upon a Scire Facias upon a Fine of certain Lands, the Tenant pleaded a Feoffment wy 
by the Anceſtor of the Plaintiff with Warranty of the ſame Land, by Name of the _ 
Manor of D. where in Fact the Land is no Manor, and yet a good Plea by Judg- bon, 
ment, by Reaſon of the Livery of Seiſin of the ſame Land. Bro. Sire Facias, fl. Judge 
200. 22 H. 6. 39. * 
If a Man has a Manor in the County of N and Land is held of the Manor which — 
lies in the County of & by Grant of the Manor with the Appurtenances in the * 
County of N. the Services of the Land in the other County ſhall paſs, and by Livy ' 
of the Manor made in one County, the Services of the Land in the other County ey 
ſhall paſs. Bro. Grants, pl. 32. cites 21 E. 3. 18. Ref 
If a Man by Deed grants Veſturam to another and his Heirs, and makes Liver A | 
ſecundum formam Chartæ, he ſhall have by this Vefuram terre, viz. the Corn, Gra reo 
Underwood, Sweepage, and ſuch like, and he ſhall have an Action, Quare cu | Ai 
fregit. Co. Lit. 4. b. | ot F 
But in this Caſe he ſhall not have the Soil by this Grant, becauſe he has by tl k n 
but a particular Right in the Land, for by this he ſhall not have the Houſes, Tine. Sr 
Trees, Mines, and other real Things, Parcel of the Inheritance. Co. Lit. 4. 6. upon 
It paſſes not the Soil, for the Livery cannot enlarge the Grant. Co. Lit. 4 b. burt t 
So ir is of Grant of Herbage of Land, the Soil thall not paſs, but he ſhall have cf Caſo 
a particular Intereſt ; but ſhall have Treſpaſs Quare clauſum fregit. Co. Lit. 4 b. Alf: 
If a Man by Deed grants Separalem piſcariam in a River, and makes Liver) /* Servan 
cundum for mam Chart#, the Soil ſhall not paſs by it, nor the Water; for if the Ri the I; 
becomes dry, the Grantor may take the Benefit of the Soil. Cy. Lit. 4 6 _ And 
So if a Man grants Aguam ſuam, the Soil does not paſs, but the Fiſhery vin his Ca 
the Water ſhall paſs. Co. Lit. 4. b. | Lit. 48 
But if a Man by Deed grants the Profits of his Lands, and makes Livery ſetitin If a 
formam Chartæ, the Soil ſhall paſs. Co. Lit. 4. b. Leſſor 
If a Man has a moveable Eftate of Inheritance in thirteen Acres, Parcel of the N. 
Meadow of eighty Acres, the Charter of Feoffment ought to be general) d i wer 
thirteen Acres, lying within the Meadow of eighty Acres, without bounding ot g 80 i 
ſcribing of it in Certainty, and Livery may be made of the thirteen Acres allotte : in Le: 
the Feoffor for the Year, ſecundum formam Cbartæ; and this is good Livery to i the M 
the Contents of thirteen Acres in what Place ſoever it lies in that Meadow. n this Pe 


48. 5. Cro. Blix. 421. Moor 302. 90 


4. Ht. 


_ * 
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By the Grant of Roilloury de Salt, the Soil ſhall paſs. Co. Lit. 4 b. 


if a Man grants to another to dig Turfs in his Land, and to carry them at his Will 
ind Pleaſure ; the Land ſhall not paſs, becauſe he has granted only Parcel of the 
Lit. 4. b. 6 
2 — may bring Aſſiſe of Common of Turbary, and ſhall recover, but he can- 
ot bring Aſſiſe of the Soil. Bro. Feoffment de terres, pl. 21. 5 Af. 9. 
Fir more concerning theſe Matters, ſee Chap. 4. 


hat is a good Fegffment in Reſpett of the Preſence or Poſſeſſion of other 
ata Perſons on the Land. FP 


F there be a Leaſe for Life or Years in Being of that Land or Thing whereof the 
| Feoffment is made, and he that hath «his Leaſe for Life or Years, or in his Ab- 
ence his Bailiff or Servant, keeping in the Houſe or Land whereof the Feoffment is 
0 be made, doth give Leave and agree that Livery of Seiſin ſhall be given upon the 
Houſe or Land by the Leſſor himſelf, or by his Attorney, and for this Cauſe doth 
ave the Poſſeſſion of the Houſe or Land, and thereupon Livery of Seifin is made; 
this is a good Feoffment and a good Livery of Seiſin, and yet it doth not prejudice 
the Eſtate of the Leſſee. 

And if the Leſſor makes a Feoffment of the Land to a Stranger by Aſſent or Li- 
cence of the Leſſee, the Leſſee then being on the Land, it is a good Feoffment. - 

In like Manner as it is where the Leſſor enfeoffs a Stranger to which the Termor 
zzrees, ſaving his Term. | 

And if the Leſſor makes ſuch an Entry upon the Leſſee for Life or Years as to put 
bim out of Poſſeſſion of the Houſe or Land, and then he makes a Feoffment and 
Livery of Seiſin of it; or if the Leſſor in the Abſence of the Leſſee, his Wife, Ser- 
vants and Children, enters upon the Thing in Leaſe, and makes a Feoffment and 
Livery of Seiſin thereof: In theſe Caſes there is a good Feoffment to paſs the Rever- 
ſion, for in theſe Caſes when the Leſſee for Life or Years re-enters, the Law ad- 
judges this to be an Attornment in Law. 

But if a Leſſor will enter upon his Leſſee, and againſt his Will (the Leſſee being 
ſtill in Poſſeſſion of the Land) makes a Feoffment of the Land, and gives Livery ; 
this is void, and can never take Effect as a Feoffment. 

And therefore if there be a Conveyance made of a Houſe and Land thereunto be- 
onging in Leaſe, and the Feoffor comes into Part of the Land without the Leave of 
the Leſſee, and there makes Livery of Seiſin of that Part in the Name of all the 
Reſt of the Land, (the Leſſee himſelf, his Wife, Child or Servant, being then upon 
any other Part of the Land, and eſpecially if they be in the Houſe) this is no good 
FFcoffment for any Part of the Land, but void of the Whole. 2 Co. 32. Co. Lit. 48, 
149, 52. Dyer 340, 18. Perk, F. 221, 220. 21 I. J. J. 46 Ed. 3. 25. Bro. Feoff- 


ments de terres 68. 
And yet if the Leſſee for Years makes an Under-Leaſe of Part of the Land to 


another, and the Feoffee makes a Feoffment of this Part, and gives Livery of Seiſin 


upon this Part; in this Caſe the Poſſeſſion of the firſt Leſſee in the Reſidue will not 
burt the Feo 


fment or Liyery for this Part, but it is a good Feoffment. Veynor's 
Caſe, Trin. Fac. B. R. 


Also if the Leſſee gives the Leſſor leave to make Livery, and depart and leave/a 
dervant of the 


Leſſee upon the Land; in this Caſe his Preſence upon the Land while 
the Livery is made will not hurt. 


Ken ſo if the Leſſee leaves the Poſſeſſion, ' and leaves nothing upon the Land but 
I 3 they will not keep his Poſſeſſion, nor prejudice the Livery of Seiſin. Co. 
48. i 


1 a Leaſe be made of an Acre to one, and another Acre to another, and the 
A 1 a Feoffment of both theſe Acres, and makes Livery in one of them in 
n ame of both Acres; this is no good Feoffment for the other Acre, for by this 
2 he is not put out of Poſſeſſion of that Acre. | 

; pf one makes a Feoffment of two Manors, the one in Poſſeſſion and the other 
the Mi and gives Livery of Seiſin of the Manor in Poſſeſſion in Name of both of 
* Prof 8 is no good Feoffment for the other Manor, neither will it paſs by 
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Prerogative. 


Outlawed. 
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So if one makes a Leaſe for Years of a Houſe, and after makes a Peoffment i, 1 
of the Houſe and of a Cloſe adjoining, and gives Livery of Seiſin of the Houſe 1 
Termor's Wife and Children being then in the Houſe; this is no good Livery neihe 02 
to paſs the Houſe nor the Cloſe. 21 H. J. 7. Dyer 18. Ml 
If Leſſee for Life or Years makes a Feoffment of the Land, the Leſſor being they A 
upon the Land, and not contradicting it; it ſeems this is a good Feoffment ang the 
that the Preſence of the Leſſor upon the Land, eſpecially if he does not contradis h 
it, will not hinder the Virtue of the Feoffment as againſt the Feoffor and all other, * 
But the Leſſor may enter afterwards for the Forfeiture notwithſtanding if he pleaſe, ther 
Perk. F. 222. Dyer 362. '7 
If the Husband alone makes a Feoffment of the Land he has in the Right cf h. 14 
Wife, or that he has jointly with his Wife, his Wife being then upon the Land ag * 
diſagreeing to it; in this Caſe the Feoffment is good againſt the Feoffor and all other Fat 
but the Wife notwithſtanding her Preſenc2 and Diſagreement, but the Wife may 1210 
after his Death avoid it. Perk. 5. 223. nd | 
If one Jointenant makes a Feoffment of the whole Land, his Companion bei in 4 
then upon the Land; by this there paſſes no more but a Moiety, and the Feoffmen Land 
is void as to the Moiety of his Companion, for the Feoffment does not give hi By 
Moiety. Perk. F. 220. but t 
If a Man enters into my Land by Wrong, and makes a Feoffment of it w. terres 
Stranger, I being then upon the Land; this Feoffment is void, for in this Caſe th Prof 
Law adjudges me to be always in and never out of the Poſſeſſion. Perk. 5. 219. of a 
If the King has any Poſſeſſion of the Land by Wardſhip or otherwiſe, the Owner It 
of the Land can make no Feoffment of it ; and therefore if the King be intitled to and 
Land by Wardſhip, or primier Seiſin after Office found after the Death of an An- Ferff 
ceſtor of one of his Tenants; in this Caſe it is ſaid the Feoffment of the Heir is void A 
and paſſeth nothing, for the King is ſtill in Poſſeſſion. Le, 
And if it be before Office found it will be all one, for the Office ſhall relate to the He 


Death of the Anceſtor; and yet in theſe Caſes the Feoffment is good againſt the 
Heir himſelf, and all others beſides the King. 

If the Heir before Office found enters and makes a Feoffment, and then the King 
pardons the Feoffee ; in this Caſe the Feoffment is good; and yet ſuch a Feoffment 
after Office with Pardon is void. 

And the like Law is if the Entry be before Office, and the Pardon after the Ofice 
for this is void alſo, 

But if a Man be outlawed for Debt or Treſpaſs, and thereupon the King has tht 
Profits of the Land; in this Caſe the Owner may make a Fcoffment of this Lad 
notwithſtanding. | 


(R) hat Fegffments are void. 


HE Stat. 1 Ric. 2. c. 9. recites, That many People of the ſaid Realm, as it: 

great as ſmall, having Right and true Title as well to Lands, Tenements 
Rents, as in other perſonal Actions, be wrongfully delayed of their own Rights and 
Actions, by Means that the Occupiers or — 4 to be maintained and fuſtaint 
in their Wrong, do commonly make Gifts and Feoffments of their Länds and Tet 
ments which be in Debate, and of their other Goods and Chattels, to Lords and 
other great Men of the Realm, againſt whom the ſaid Purſuants, for great Mena 
that is made to them, cannot nor dare not make their Purſuits. : 

And alſo on the other Part, Complaint is made to the King, that oftentimes mar] 
People do diſſeiſe others of their Tenements, and anon after their Diſſeiſin done 
make divers Alienations and Feoffments, ſometimes to Lords and great Men o tie 
Realm to have Maintenance, and ſometimes to many Perſons of whoſe Names 


Diſſeiſees can have no Knowledge, to the Intent to defer and delay by ſuch Fu Tt 
the ſaid Diſſeiſees, and the other Demandants, and the Heirs of their Recovery; 11 
the great Hindrance and Oppreſſion of the People. And therefore 10 A! 
It is ordained and eſtabliſhed, that from henceforth no Gift or Feoffment of Lancs eR 
Tenements or Goods, be made by ſuch Fraud or Maintenance. * — 825 
NR Hm if any be in ſuch wiſe made, they ſhall be holden for none, and e (a) 
ue. 0 


I 


Ard 


— — 1 
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And the ſaid Diſſeiſees ſhall from henceforth have their Recovery againſt the firſt 
(a) Diſſciſors, as well of the Lands and Tenements as of their double Damages, 
hout having Regard to ſuch Alienations, ſo that the Diſſeiſees commence their 
guts within the Year next after the Diſſeiſin done. 

And it is ordained and eſtabliſhed, that the ſame Statute ſhall hold Place in every 
other Action in Plea of Land where ſuch Feoffments be made by Fraud or Colluſion, 

o have the Recovery againſt the firſt ſuch Feoffor. 

And it is, to wit, that this Statute ought to be underſtood where ſuch Feoffors 
thereof take the Profits. 

The Preamble of the ſaid Act declares, That Miſchiefs which the Makers of the 
A+ intended to Remedy were, to thoſe who had Right and juſt Title, or were diſſeiſed ; 
ind the Purview gives the Remedy only to Diſſetſees, and ſo it muſt be a Diſſeiſin in 
Fat, and after this Uſe made; in which Caſe Remedy is given to ſuch Diſſeiſce 
againſt Ceftuy que Uſe, and a Recovery againſt him ſhall bind him and the Feoffees ; 
and ſo this Act makes no other but Ce/try gue Uſe able to loſe the Land of the Feoffees 
in a juſt Action brought by the Diſſeiſee, but does not make him able to loſe the 
Land of the Feoffees in a feint Action brought againſt him. Plow. 3. b. 

By this Statute Feoffments made to great Men for Maintenance are declared void ; 
but this is as to Strangers, but not between the Feoffor and Feoffee. Bro. Feofſment de 
terres, pl. 1. And that Strangers ſhall have an Action againſt the Pernor of the 
Profits. Ihid. pl. 19. And ſuch Feoffment would not make a Remicter in Prejudice 
of a third Perſon. id. -C. Lit. 369.—Hawk. P. C. 263. F. 3. 

If Baron and Feme, being Ceſtuy que Uſe in Right of his Wife, make a Feoffment, | 
and the Baron dies; this Feoffment is not void ab initio, but is determined. Bro. 31 
Ferffment de terres, pl. 1. N : 

A Feoffment by a Feme, of her Jointure made by her firſt Baron in Poſſeſſion: or in rl 
Lie, is void by the Statute of 11 H. J. as to the Heir, but not as to all. id. 

Ke before, (I). 
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(S) Licery of Seifſin what. 


IVERY of Seifin is the giving Poſſeſſion of Lands or Tenements corporeal ; or 

it is a Solemnity or overt Ceremony required by Law in paſſing Lands or Tene- 
nents corporeal, as an Evidence or Teſtimonial of the willing Departing by him that 
Wakes the Livery from the Thing whereof Livery is made, and the willing Accept— 
ance thereof by the other Party. 


(T) The Antiquity and Origin of Livery of Seifin. 


IVERY of Seifin is as antient as a Feoffment, for no Feoffinent is made without 
Livery of Seiſin, altho* Livery of Seiſin be ſometimes made upon other Convey - 'M; 

nces. ee before concerning the Antiquity of Feoffments. ' 3 

Livery of Seiſin was firſt invented as an open and notorious Act, to the End that 3 

the Country might take Notice how Lands paſs from Man to Man, and who is 110 

Owner thereof, that ſuch as have Title thereto may know againſt whom to bring 

er Actions, and that others may know that have Cauſe of whom to take Leaſes, 

"d of, whom to require Wardſhips, &c. 


= 10 this Means if the Title comes in Queſtion, the Jury can better tell in whom 
de Right is. * . 


(U) The Kinds of Livery of Scifivn. » 
HERE are two Kinds of Livery of Seiſin: 1. A Livery in Deed and a Livery | . 


in Law. 


re in Deed is when the Feoffor, Donor, Sc. in Perſon or by Attorney takes Livery ir 
ing of the Door of a Houſe, or a Turf or a Twig off the Land, or a Ring of Dec H. 
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(a) Who are Pern 
| ors 
use) Plow. 3. b. 


of the Profits, (which is as much as to ſay, that they are Ceſtuys 
| | 6 * Gold, 


542 


— — 


Feoffment. _ 


Ir. Law what. 


of F. D. (which { D. is then living) and gives Livery of Seifin according to the 
e 
. the Livery it ſhall paſs out of the Feoffor, and ſhall be in Obeyance during the Lit 


 Freehold's veſting in another, by Virtue of a Livery made before the Purchaſe of tit 


Gold, or any other Thing, tho' it does not concern the Land, and delivers the fy, 
upon the Land unto the Feoffee, Donee, Ec. in the Name of Seifin of the Houſ- , 
Seiſin of the Land; or it may be made by Words only without Deed. * 

A Livery in Law is where the Feoffor ſays to the Feoffee, being in View of th 
Houſe or Land, I give-you youder Honſe (or Land) to you and your Heirs, go ens, * 
the ſame and take Poſſeſſion thereof accordingly, or the like. | 0 

See more concerning Livery in Deed, and Livery in Law, poſt. 


(v) The Nature and Operation of Livery of Seiſin. 


1 Manner of Conveyance by Feoffment is ſo antient, and the Ceremony d 
Livery of Seiſin being inſeparably incident to it, it is much favoured in Ly: 
and therefore it is expounded and taken ſtrongly againſt him that makes it, and ber. 
ficial for him to whom it is made. 

And for this Cauſe it worketh not only to tranſmit the preſent Eſtate, but alf N 
bar all preſent and future Rights and Pofſibilities, 

If therefore one makes a Leaſe for Life to J. S. the Remainder to the right Hen 
Deed ; in this Cafe altho' he in Remainder be not capable of this Remainder, yet jy 
of F. . : 

So if a Feoffment be made to one & bheredibus, without the Word ſis, and Livey 
of Seiſin be made of the Deed, this Livery perhaps may make the Eſtate good. 50 
92, Lit. 5. 70. 6 Co. 26. Doct. & Stud. 13. Co. Lit. 49. 


(W) The Effect and Operation of Livery of Seifin to paſs a future Inzref, 


Tx Ceremony of Livery of Seiſin was firſt inſtituted, that the Par: of the 
County may upon any Diſpute relating to the Freehold determine in whom i: 
is lodged, and from thence be the better enabled to determine in whom the Right is 
Hence therefore it is, that if a Man makes a Feoffment, or Leaſe for Life to con- 
mence in futuro, and makes Livery immediately, the Livery is void, and only a 
Eſtate at Will paſſes to the Feoffee; for the Deſign of the Inſtitution would fil f 
ſuch Livery were effectual to paſs the Freehold, for it would be no Evidence or Ns 
toriety of the Change of the Freehold if after the Livery made the Frechold ix 
mained in the Feoffor, the Uſe of the Inveſtiture would rather create than prevent 
the Uncertainty of the Freehold, and in many Caſes would put Men to fruilel 
Trouble and Expence in Purſuit of their Right; for by that Means after a Man tai 
brought his Præcipe againſt a Perſon whom he ſuppoſed to be Tenant to the Free 
hold, and had proceeded in it a confiderable Time, the Writ might abate 5) te 


Writ. Another Reaſon why ſuch future Intereſt cannot be allowed to pals by! 
Act of Livery of Seiſin was, becauſe no Man would be ſafe in his Purchaſe if the 
Operation of Livery might create an Eſtate ro commence many Years aftet the 
Livery was made, and tho? they have allowed a future Intereſt to commence by i 
of Leaſe, yet that had no ſuch ill Effect in making Purchaſes uncertain, becauſe ar 
tiently they were under the Power of the Freeholder, who by Recovery might de 
ſtroy them; and now, unleſs ſuch Leaſes be made upon good Conſideration, rae 
are fraudulent againſt a Purchaſer, and it is not to be preſumed that Leaſes at f 
Diſtances ſhould be purchaſed for Value. Cro. Eliz. 451. 2 Vent. 204 C Lit. 217 
5 Co. 94. b. ” | 

os, hence we may account why a Freehold in Reverſion or Remainder can 
be granted in futuro, tho' there no Livery is neceſſary to paſs it; as, 10 

Where A. is Tenant for Life, Remainder to B. in Fee. A. makes 4 Leaſe p 
Years to C. and afterwards grants the Land to D. Habend' from Michaelmas, * 
ſuch future Grants create an Uncertainty of the Freehold, and the Tenant V 1 
Freehold being the Perſon who is to anſwer the Stranger's Præcipe, and was I rel. 
able to the Lord for the Services, it were unreaſonable to permit him by 4") * 13 
his own to prevent or delay the Proſecution of their Right. 2 Co. 55. 2 And. * 
Moor 423- Cro. Eliz. 450, 55. Hob. 170, 111, 5 Co. 94. 1 Roll Rep. 261, 50 
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But where a Man makes a Leaſe to commence from Michaclmas, and after Michael- 
1s makes Livery and Seiſin; this is ſufficient to paſs the Freehold, becauſe in this 
Cafe, at the Time of the Livery made, the Poſſeſſion and Freehold were actually 
nansferred to the Leſſee, and did not remain in the Leſſor after the Notoriety made, 
«hich gives Notice of transferring the Freehold. Hob. 314. Cro. Fac. 458, 563. 

290. 
E. if the Feoffor had made a Letter of Attorney to give Livery, the Attorney 
could not give Livery after Michaelmas, unleſs an expreſs Authority were therein 
contained for it, becauſe the natural Import of ſuch Authority is to give Livery im- 
mediately, and the Authority of the Repreſentative cannot extend beyond the Dele- 
pation. Cro. Fac. 563. Hob. 314. | 

If 4, makes a Leaſe for five Years to B. upon Condition that if B. pays him 10 /. 
within two Years, that then he ſhall have a Fee-fimple in the Lands, and makes Li- 
very and Seifin to B. this paſſes the Freehold immediately, and B. has a Fee condi- 
onal, becauſe if the Freehold were not to veſt in B. till the Condition performed, it 
ould be difficult to determine in whom the Freehold is, for ſuch Conditions may be 
inſerted in Deeds, which are perfected privately between the Parties, and therefore 
not ſo proper to govern the Poſſeſſion and Seifin of the Freehold, as the ſolemn In- 
veſtiture by Livery, which is made in the publick View of the whole County; there- 
re if this Solemnity was firſt appointed to give Notice of the transferring the Free- 
old, it follows that from the Reaſon of the Inveſtiture the Freehold muſt paſs at 
de Time of the Solemnity made, or not at all. But if A. had made a Leaſe for 
Life, upon like Condition to have Fee, the Livery made thereon ſhould not carry 
the Inheritance till after the Condition performed, becauſe there paſſed a certain 
Freehold in all Events to the Leſſee, and the Livery gave Notice in whom it was 
odged, ſo that no Man can pretend Ignorance againſt whom to bring his Præcipe, 
rhich would be the Miſchief in the former Caſe, if the Freehold did not paſs at the 
ime of the Livery made. Lit. $. 350. Co. Lit. 217. 

A. by Indenture demiſed to B. Habend' a die datus, (which was the 1oth of 
ane) Indenture predit for his Life, with a Letter of Attorney to make Livery ; 
he Attorney made Livery the 23d of Fuly following, and the Livery was held to 
de void, becauſe the Eſtate for Life being by the Indenture to commence the 1oth 
ff June, the Attorney had no Authority to change the Commencement of the Eſtate, 
and therefore having not purſued his Authority, by not giving Livery to let the Free- 
Wold commence according to the Deed, what he did afterwards was without any Au— 
Whority, and conſequently void; but in this Caſe, if the Deed had not been delivered 

ill after the Day of the Date, and the Attorney had given Livery at the Time of 
the Delivery of the Deed ; this had been a good Livery, becauſe the Deed of Feoff- 
nent was to govern the Livery, but the Deed itſelf had no Effect till the Delivery, 
and therefore the Attorney making the Livery at the Time the Deed of Feoffment 


= gan to operate, which was to govern it, ſeems to have well enough executed his 
18 \uthority. Co. Fac. 153. Moor, pl. 876. Cro. Elix. $13. 

| J If a Leaſe for Years be made to begin at Michaelmas, Remainder to 7. S. in Fee, 
2 and Livery is made before Michaeimas, the Livery is void for the former Reaſon, bur 
: 4 Leaſe for Years may be made to commence in futuro, becauſe the Freeholder, who 


$ to anſwer the Stranger's Precipe, is, notwithſtanding ſuch future Intereſt, certain 
Ow and therefore not within the Reaſon of the former Caſe. Plow. 156. a. 
WC. Lit. 217, 

lf a Man makes a Feoffment to commence after his own Death, or makes a Feoff- 
Ment in this Manner, being upon the Land: I do here, reſerving an Eſtate for my 
ay and my Wite's Life, give you theſe my Lands to you and your Heirs; theſe 
A Feoffments, becauſe the Poſſeſſion is not delivered at the Time of the No- 
re and therefore if ſuch Feoffments were allowed, the Inveſtiture would 
io * Tom being an Evidence to diſcover in whom the Freehold is lodged, that it 
* 1 ”y miſlead the Juries in ſuch Inquiries ; beſides, it were abſurd to ſuffer a 
— 3 erve a particular Eſtate to himſelf, and thereby in the ſame Contract be 
3 Age Feoffee. Cro. Eliz. 344, 345. Poph. 47, 48. 2 Roll. Abr. 9, Hob. 


If 1 Moor 685. 
eaſe for Years be made to 4. Remainder to the right Heirs of B. and Li- 


«bus _ made to A, yet the Freehold does not paſs from the Leſſor, and 
| 14 : Livery is void, becauſe there was no Perſon in Being at the Time of 
made in whom the Freehold could veſt, for Nemo eſt heres viventis ; and 


the 
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_ tereſt, and A. is looked upon as the Attorney of B. to take the Livery, becauſe he 


becauſe there are not proper Words for that Purpoſe, nor any Livery. 


f 5 
the Law will not endure ſuch future Operation of the Inveſtiture, becauſe it Would 
create an Uncertainty of the Freehold, which would neceſſarily perplex and dc; al 
Proſecutions againſt the Freehold, Cv. Lit. 217. a. 3 

If a Leaſe for Years be made to A. the Remainder to B. for Life, and Livery 
made, the Freehold is well conveyed to B. but this Livery cannot be made t } 
himſelf, for that belongs to A. during the Term; the Livery therefore muſt be Made 
to A. who is to receive the Poſſeſſion, and ſuch Livery actually veſts the Freehold in 


B. becauſe the Preſumption is that every Man accepts of a Gift which is for his In. 


having an immediate Intereſt in the Land, is the only Perſon to whom the Poſſe 
can be delivered, for B. has no immediate Rigbt to the Poſſeſſion; and therefore 3 
he cannot receive it himſelf, by Conſequence he cannot diſpute another to take f 
Lit. F. 60. 5 Co. 94. b. Cy. Lit. 49. 2 Roll. Alr. 8. 

But this Livery muſt be made to A. upon the Land, for a Livery within the Ver 
will not paſs the Freehold to B. for this Livery within the View, being antienty 
made in Court, could only be made by the immediate Homagers of the Court fon 
one to the other; but A. in this Caſe being no Homager to the Court, fince he u 
only Leſſee for Ycars, was not capable of ſuch Livery within View. Co. Li, 49. þ 
2 Roll. Abr. 6. 

And this Livery to A. muſt be made to him before he actually enters and take 
Poſſeſſion by Virtue of the Leaſe, becauſe if the Poſſeſſion be once filled by the Leſſee 
for Years, there is no vacant Poſſeſſion to be transferred by the Livery, for 9+; 
ſemel meum eſt amplius meum eſſe non poteſt, no Man can receive that from another 
which is already in his Poſſeſſion, Lit. g. 60. Co. Lit. 49, 216. 5 Co. 9 M 
Plow. 156. a. 

It a Leaſe for Years be made to B. the Remainder to C. in Fee, and Livery i 
made to A. in the Abſence of B. whether the Conveyance be by Deed or without, 
the Livery is good to veſt the Remainder in C. becauſe by the bare Demiſe A and 
B. have an Intereſt in the Land during the Term without any further Ceremony, 
and each being equally intitled to the whole Poſſeſſion, either may inveſt himſelf in 
the whole Poſſeſſion by Entry, or receive the Poſſeſſion from the Leſſot by the 
Solemnity of the Livery ; and therefore when the whole Poſſeſſion is delivered by the 
Leſſor, and Livery made to A. in the Abſence of B. in the Name of both, thi 
Livery is ſufficient to veſt the Remainder in C. becauſe A. had as much Power tort- 
ceive the Poſſeſſion of the Whole, he and B. being Jointenants by the Demiſe, and 
thereby ſeiſed per my & per tout. Co. Lit. 49. 5 Co. 94. 2 Roll. Abr. 8. 

But if a Leaſe for Life had been made to C to commence immediately, and C 
appointed A. and B. his Attornies to take Livery from the Leſſor ; the Livery mate 
to one of them alone had been ineffectual and void, becauſe one only without tht 
other had no Authority from the Delegation to receive the Poſſeſſion, and con 
quently what is done by a Repreſentative, without an Authority from the Prince 
is a Nullity and void; but otherwiſe it is if the Letter of Attorney had been jon!) 
and ſeverally to receive Livery. Co. Lit. 49. b. 5 Co. 94. b. Palm. 23. 

The Father having two Sons, did give to his youngeſt Son certain Lands in Co 
ſideration of Marriage, Habendum to him and his Heirs after the Death of the Fatt 
but no Livery was made; the Father died; it was inſiſted for the youngeſt Son = 
the Lands did paſs by way of Covenant to ſtand ſeiſed; but adjudged that fe 
ſhould not, for by the Word give, it ſhall be intended to paſs an Eſtate by T ranimy 
tation of Poſſeſſion, and that cannot be done without Livery ; but if Livery ha 1 
made in this Caſe it had been void, becauſe the Gift of the Land was to his Sen!“ 
Heirs after the Father's Life, and an Eſtate of Freehold cannot begin at a Di! © 
come, becauſe the Livery muſt enure on a preſent Eſtate. March 50. mr 

In Ejectment the Caſe upon the Pleadings was, the Father being ſeiſed in 1% 
did in ConſiderStion of the Marriage of his eldeſt Son, ſpeak theſe Words, ** 
forth Euſtace, reſerving an Eſtate to myſelf and my Wife, I do give thee my Lands we 
to thy Heirs : It was objected, that a Man could not paſs a Freehold from bo 
to begin at a Day to come, and by it to make a particular Eſtate to himſelf at n 
ſame Time. It is true it was adjudged, that theſe Words being ſpoken on the = 
amounted to a Livery, and that the Son ſhould have a Fee-ſimple after the — 
his Father and Mother: But this Judgment was reverſed in the Exchequer-Chan'” 


firſt, becauſe no Uſe was raiſed by theſe Words; and it could not be H 
092.4 | 
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A Leaſe for Years _ commence in futuro, becauſe it may be made without Li- 
very, but a Leaſe for Life cannot, and a preſent Livery cannot be made upon a fu- 
ure Eſtate, therefore nothing paſſes by ſuch Livery; but if there are two joint 
Leſſees for Y ears, Remainder to B. G. for Life, the Livery made to one in the Name 
of both is good, becauſe they have an Intereſt in the Land before they enter, and 
ſoch Livery made to one is ſufficient to ſupport the Remainder to B. G. 5 Co. 93. 

Feoffment was made, Habendum to the Feoffee and his Heirs after the Death of the 
F:offor, and Livery was made; yet adjudged a void Feoffment, becauſe an Eſtate of 
Freehold in Lands cannot begin at a Day to come; but where the Leſſor made a 
Leaſe to three for their Lives, and granted the Reverſion, Habendum to the Grantee 
fr his Life, which ſaid Eſtate for Life ſhall begin after the Death of the Survivor of 
he laid three Leſſees for Life; this was adjudged a good Eſtate in Reverſion for 
Life, Hob. 171. 


(x) The Effet of Livery of Seiſin with Reſpett to the Preſence or Poſſeſſion 


of others. 


T is regularly true, that the Feoffor muſt be actually in the Poſſeſſion of the Land 
] at the Time of the Livery made, or otherwiſe the Livery will be ineffectual and 
cid, becauſe the Deſign of the Livery is to give Notice of the Change made of the 
poſſeſſon, and therefore it muſt be a vacant Poſſeſſion that is delivered; but it were 
blurd that a Man ſhould be permitted to transfer to another what he has not within 
imſelf; wherefore if a Man makes a Leaſe for Years or Life of his Land, or has his 
and extended by Virtue of a Statute-Merchant, Sc. and makes a Feoffment and 
very, the Conuſee or Leſſee being in Poſſeſſion of the Land, the Livery is void, 
ecauſe the Land is filled by the Leſſee, and conſequently during the Continuance of 
js Intereſt the Feoffor cannot deliver a vacant Poſſeſſion, and therefore the Livery, 
hich is a Solemnity inſtituted to give Notice of the Change of the Poſſeſſion, muſt 

void, Co. Lit. 48. b. 2 Roll. Abr. 3, 4. 7 H. 4. 19. ö. Dyer 33. Cro. Eliz. 322. 
Thus if there be Leſſee for Years of a Houſe and ſeveral Cloſes, and the Leſſee 
nd all his Servants being in the Houſe, the Leſſor enters into one of the Cloſes, and 


hon of Part of the Thing demiſed is Poſſeſſion of the Whole, for the Impoſſibility 
at a Man ſhould be in the actual Poſſeſſion of every Part of the Land at the ſame 
me; and conſequently the Leſſor cannot take Poſſeſſion of the Cloſe, which was 
led by his Leſſee, and therefore the Livery muſt be void, becauſe the Feoffor had 
o vacant Poſſeſſion to transfer at the Time of the Livery made. 2 Co. 31. . Moor, 
+ 397. 2 Roll. Abr. 4. Co. Lit. 48. 5. Dyer 18. b. 
So it is if the Leſſee for Years himſelf had not been in the Houſe, or any Part of 
ie Land, yet if his Wife, Children or Servants had been on any Part of the Land, 
hat were ſufficient; but the Cattle of the Leſſee graſing upon the Land, without 
Itner Wife or Servant on the Land, does not fill the Poſſeſſion as to prevent the 
eſſor from entring and making a good Livery to paſs the Freehold, becauſe the 
tle cannot be ſaid to continue upon the Land, Auimo Poſſidendi, for the Benefit of 
deir Maſter, as a Servant may and in Duty ought to do. Co. Lit. 48. 2 Roll. Abr. 4. 
per 18, Bro. Tit. Feoffment 66. But Moor 11. cont. 
: In the making of every Livery of Seiſin it is requiſite that all Perſons that have 
7 viel Eſtate and Poſſeſſion in the Thing whereof Livery is to be made, as 
llees for Life, Years, and ſuch like, join in the making thereof, or be removed 
(ence, for every Livery ought to bring an immediate Poſſeſſion to the Feoffee or 
mee, Oc. Shep. Touch. 213. 
1 £llee for Years makes a Feoffment and Warrant of Attorney to give Livery of 
xr d the Attorney makes Livery of Seiſin, the Leſſor being preſent upon the 
_ and not contradicting it; it ſeems this is a good Livery of Seiſin. Dyer 361. 
* ence of the Feoffor, Donor, Ec. upon the Land after he hath delivered 
4 = Feoffee, Donee, Sc. altho' he ſtays upon the Land awhile, and does not 
5 "0 leave the Feoffee, Oc. in Poſſeſſion, will not hurt the Livery. Bro. Feoff- 
+, _ makes a Leaſe for Life of Lands, and afterwards makes a Feoffment of 
12 A and makes Livery and Seiſin upon the Land, by the Aſſent of the 
» and in his Preſence; this is a good Livery to paſs the Inheritance, becauſe the 
6 Z Leflce's 


akes a Feoffment of it, and gives Livery, that is a void Feoffment, becauſe the Poſ- 
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Leſſee's permitting the Feoffor to come upon the Land, and make Livery, is a fig 
if, 


cient quitting of the Poſſeſſion to him, either by way of Surrender, or to 
Tenancy at Will in the Feoffor, to make the Feoffment and Livery more arg. 
valid. 2 Roll. Abr. Bro. Tit. Surrender 48. "_ 

But if the Servant of the Leſſee were only on the Land, the Livery made b 
Feoffor, tho' with the Servant's Permifhon, had been void if the Servant conti 7 th 
Poſſeſſion at the Time of the Livery made, for while the Servant continued oY : 
ſeſſion, it muſt be only for the Uſe and Benefit of him that placed him there bo 
conſequently the Poſſeſſion of the Servant muſt be looked upon as the Pofſich, I 
the Maſter, and therefore the Livery muſt be void, becauſe it could not * N 
Poſſeſſion which was ſtill filled by the Maſter, and which the Maſter never * 
to part with; and the Permiſſion of a Servant will not admit of ſuch a Ga 
as was made in the precedent Caſe, becauſe the Servant having no Intereſt war 
Right of the Maſter, could neither make a Surrender nor a Tenancy at Wil th 
1 2 Roll. Abr. 5. — 

there be a Leſſee for Vears of ſix Acres, and he makes a Leaſe 
three Acres to 7. & and he in Reverſion enters upon F. S. and makes 1 
with Livery, this ſhall paſs the three Acres, becauſe by the Demiſe of A for 10 
the Poſſeſſion became ſeparate and divided, which was united and one under the Le 
to A. himſelf, and therefore A. continuing in Poſſeſſion of his own three Act: 
could never be a Poſſeſſion of the other three which he had no Right to during he 
Demiſe to J. S. but jf A. had only made a Leaſe at Will to J. &. of thoſe * 
Acres, the Entry and Livery of the Reverſioner had not paſſed them, becauſe he 1 fl 
ſuppoſed to be in Poſſeſſion of thoſe three Acres, ſince he may enter into them vie 
he pleaſes, by the Determination of his own Will, for no Man can be aQually vp 
every Parcel of the Land, yet the Poſſeſſion of one Acre is very reaſonably conſtruc 
the Poſſeſſion of the Whole. 2 Co. 32. a. 2 Roll. Abr. 4 Dyer 18. b. 

Leſſee for Years of a Houſe, and a Cloſe diſtant from the Houſe, and other 
Lands; afterwards the Leſſor made a Feoffment of the ſaid Houſe, and al! the Lands 
mentioned in the Leaſe, and made Livery and Seiſin in the Cloſe, the Lelſor being 
within the Houſe ; adjudged that it is void for the Whole, becauſe when an Houle 
and Land is demiſed together, the Houſe is the Principal, and the Poſſeſſion of the 
Houſe is the Poſſeſſion of the Whole, therefore the Leſſee being in the Houſe, tx 
had the Poffeſfion of the Whole, and by Conſequence the Livery not good; bu 
the Leſſee had made a Leaſe for Years of any Part of the Land, and the Leſſot hd 
made Livery on that Part, it had been good to paſs that Part; but not if ſuch Lat 
had been at Will. 2 Co. 32. Moor 250. 

The Diſſeiſor made a Feoffment in Fee, and a Letter of Attorney to enter al 
take Poſſeſſion of the Lands, and afterwards to make Livery ſecundum formam Chun; 
adjudged this was a good Feoffment tho? the Diſſeiſee was out of Poſſeſſion at th 
Time, becauſe the Power given to the Attorney was executory, and nothing piſſed 
till he had made Livery and Seifin. 37 Eliz. Brown v. Terry. 

It has been held, where a Man made a Leaſe for Years of a Houſe, and aft 
wards made a Feoffment of it, with a Letter of Attorney to make Livery, and it 
Attorney came to the Houſe to make Livery in the Abſence of the Leſſee, and find 
ing No-body in the Houſe but the Servant of the Leſſee, who quitted the Poſſ:f01 
of the Houſe at the Defire of the Attorney, and then the Attorney made Li 
which the Maſter approved of at his Return, ſaving his Term; that this was a 8% 
Livery, becauſe here the Servant actually quitted the Houſe, and thereby the 4: 
torney had a vacant Poſſeſſion to deliver to the Feoffee ; ſo if the Attorney had fo 
the Leſſee himſelf upon the Land, and had entred and ouſted him, and then 04 
Livery, that had been good to paſs the Freehold ; for tho' the Ouſter had been! 
tortious Act, get the Poſſeſſon became thereby vacant, and conſequent!y ) 
Livery might be delivered to the Feoffee. Dyer 363. a. 2 Roll. Abr. S. Mor 9 

So it is in Cale of a 'Tenant at Sufferance ; as if Tenant in Tail makes a Feoffme" 
in Fee to the Uſe of himſelf in Fee, and afterwards makes a Leaſe for Years, 4 
dies, by which the Iſſue is remitted before Entry, and conſequently the Eſtate 0 1 
Leſſee for Years is determined and changed into a Tenancy at Sufferance, bern 
the Fee-ſimple, out of which it was derived, is vaniſhed by the Remitter, 4 ; 
Iſſue enters into Part of the Land deſcended, and makes a Feoffment of the * 
and gives Livery of that Part into which he entred in the Name of the Whole; F 
ſhall paſs all the Lands to which the Iſſue was remitted, tho' the Tenant at Suffer 

_ : 
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in Poſſeſſion of Part becauſe that 
. ahh 1 may a . ly — 8 may be reaſonably ſuppoſed to be i 
Nat Party in P vich the iffue had aQual — 5 Pleaſure, and therefore the ies 
uc al the Lands. 2 Roll. Abr. 5. 2 yore” in the Name of the Whole, ſhall 
4. ſciſed of Land in Fee, held of the Que ep. 260. Moor, pl. 1, 143. ; 
"ce that he died without Heir, by which * . died, and it was found by 
he Queen, and B. the Heir of A. traverſed 2 were ſeiſed as the Eſcheat of 
cined, and pending the Iſſue, B. made a Deed of F — upon which the Iſſue was 
orneys and afterwards the Ifſue being for B q eoffment with a Letter of At- 
. ſcient amo ve, and then the Attorney * 33 was given Cue les meins le 
you's was executed; this was held a good Feoffi tort, after which the Amovens 
dgment againſt the Queen, her Poſſeſſio ent and Livery, becauſe by the 
tight of Poſſeſſion, which he might ha Ber defeated, and B. was reſtored to hi 
re might transfer that to an be ve placed himſelf in at his Pleaſure, and £ 
ne. 2 Roll Abr. 5, 6. other which he might actually inveſt bimſelt wy * 
Thus if Land deſcends to J. S. who enters but! ca- 
nnn ers but in Part of it, and makes a Feoffi 
"hole; all the Lands mall paſs, f art in which he entered in the Nam f the 
' conſtrued an Entry 2 , — 2 that in this Caſe an Entry into — — 
hole into his actual Poſſeſſion hg = Feoffor having a Power to * "tho 
very in all theſe Caſes, may reaſ, is Will, the very Act of Feoffment = the 
' ale the Poſſeſſion — * Ti onably be taken to be a Determinari f hi = 
ta 2 NH Aby x e Livery and Feoffment would be invalid unlef! - — 
If Husband and Wife be ſeiſed of Land i „ 
gent of the Whole, the Wife being — 47 and the Husband makes a Feoff- 
25 4 1 Husband had the whole — Ach * waged el 
Light of his Wife; and therefore could deliver i „ Either in his own Right, or i 
ifs difa : ould deliver it over b Kigut, or in 
r 8 the Inveſtiture tho' the 
Rr res, and being diſſeiſed of one 
dich he om .I fe _ CT” of born; yer the Acre of 
e Feoffee which the Diſſeiſ, 5, becauſe he could not deliver os 
es Bi te} Duld eliver that Poſſeſſion 
d then the Diſſeiſee bad y o it is if the Diſſeiſor had x 
7 de a Feoffi made a Leaſe at Will 
ame of both ; this * — eoffment of the Acre in his Poſſeſſion i a 
cre was ſtill out of him ot paſſed both the Acres, becauſe the P Mc 2 
Nil of the Diſſei „and the Feoffment could 7 eſſion of one 
. 4 1 Abr. 6. Dyer 18. not be any Determination of the 
pfeoffs 7. S. of both Acres 1 and makes a Leaſe at Will of one, and 
very is a Determination 1 ſnall paſs both, becauſe the ver Feoff ee, 
reby reſumed the n conſequently the Feoffor — 
dr Yea to con i : d 
Roll. * cauſe the Poſſeſſion is in the 1 — N 8 e 
A. be Leſſee for Life of Blackac db Ae erte hes 
kes a Feoffm kacre, and bein likewiſe ſeiſed i . 
a good 1 1 gives Livery in eee _ 4 — Je mY ure w 
"41 _ therefore rags Pigs wen 4 had the Freehold in 1 
. had b ver them ove ; 
\ Fw e 75 _— of 11 for Tow 1 * 
fore the Liver arter of Feoffment paſſe he I Ot PRE 
ther than a y made, and a leſſer Eſtate by Righ f oc hy wag rocker hop 
both deres greater by Wrong ; but in the f x Light ſhall bo Jupgotad-$0-pets 
nothin ſſes ti , 4 rſt Caſe, where A. had th 
cres, ſecundum f g palles till the Livery muſt . had the Freehold 
b. ormam Chart i operate to paſs the Fee i 
$ &, or elſe it can paſs nothing. 2 Roll. Apr. 2 5 x" 


But if A. had 
Infant, * been poſſeſſed of Black . 
ad acre for Years in A * i 
x Name of both 5 = 8 of both Acres, Ie in 7 10 
W Teſted in the Infant h paſſed both Acres to the Feoffee ho uf 4g an 
g i — of it in his 8 e Guardian could lawfully transfer it as f bc OY 
” ant of the Term * wb, and therefore the Livery muſt 1 
5 5 Ret bo and diſſeiſe him in Reverſion, or elſe it will heve oo 
an be ſeiſed 3 
id after makes ed of two Acres d 
22388 „and makes a Leaſe for Y 
ment of both Acres, and Livery of the A 4 "bis 9 
ſeſſion 
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ſeſſion in the Name of both, the Livery is void and ineffectual to paſs the Arp ; 
Leaſe, becauſe that being full of the Leſſee, the Feoffor had not the Poſſcſſq n 
transfer by the Livery ; yet ſuch Feoffment is a good Grant of the Reverſion of 
Leaſehold Acre, if the Termor attorns, becauſe every Man's Act is conſtrued * 
ſtrongly againſt himſelf; and therefore the Feoffor ſhall not be admitted to chm a 
Thing in any of the Acres, ſince the Poſſeſſion of the one was actually trap, 
by the Livery, and the Reverſion of the other in Leaſe by the Deed of Feofne, 
which with the Attornment of the Tenant amounts to a Grant. Co. Lit. 49. 4 2 
Abr. 56. Plow. 162. 

But if there be a Leaſe for Years, Remainder to B. for Life, and C. the gen 
ſioner in Fee makes a Feoffment in Fee with Livery to A. this is void as a Feofmer. 
becauſe C. had no Poſſeſſion to transfer by the Livery, that being already in 4 nd 
the Freehold in B. by the former Leaſe; and the Acceptance of the Livery by 4 
was neither a Surrender nor an Attornment ; as in the former Caſe it could ne 
amount to a Surrender, becauſe of the intermediate Freehold which was in B. ny did 
the Feoffment amount to a Grant and Attornment, for tho' according to the former 
Caſe every Man's Conveyance is conſtrued moſt ſtrongly againſt the Grantor, yet in 
this Caſe the Grant is ineffectual for want of Attornment, for A.'s Acceptance i; 
Attornment, becauſe he ſhall not bring B. with his Fealty, by an Act which wz; at 
in its original Intention deſigned to be prejudicial and injurious to B. by diſplacing hi 
Remainder. 2 Roll. Abr. 4, 56. 1 Roll. Abr. 482. 

If the Queen be Leſſee for Years, and he in Reverſion enters upon the Land, n4 
makes a Feoffment in Fee; this is void, becauſe the Law preſerves the Poſſeſſion fir 
the Queen, who by conſtantly attending the Buſineſs of the Publick, is preſunet 
not to have Leiſure to take Care of her private Concerns; but if the Queen hat 
made a Leaſe for Years to J. S. and he in Reverſion had entred and ouſted him, and 
made a Feoffment, that had been good, becauſe the Queen had no Right to the Pol. 
ſeſſion during the Leaſe to J. S. and the Reverſioner having gained the Poſeſion by 
his ouſting J. S. might conſequently deliver it by the Inveſtiture. 2 Roll. 4lr. 5. U 
vide 2 Co. 53. 

If a Man makes a Leaſe for Life to A. and after makes a Feoffment and Livery to 
A. of the Land in Leaſe, this is a good Livery and Feoffment ; for tho' the Land 
was in Leaſe to A. yet his Acceptance of the Feoffment and Livery amounts to 4 
Surrender, Ut res magis valeat, and conſequently the Feoffor has thereby Poſſeſſion u 
transfer by the Livery to the Feoffee. 2 Roll. Abr. 495. Dyer 358. Moor 636. 


(Y) Livery of Kiſin, in what Caſes it is requiſite, or not. 


IVERY of Seifin is needſul, and muſt be had and made in all Caſes u het n 
Eſtate of Fee-ſimple, Pee-tail, or for a Man's own or another Man's L!, 
made or granted by Writing or Word in paiis, of any Lands or Tenements corporel 
[ But ſee the Statute for transferring Uſes into Poſſeſſion, poſt.] | 
Every Feoffment, whether it be made with Deed or without Deed, muſt be mai 
with Livery of Seiſin, and this Livery of Seiſin muſt be made according to the Ruls 
of Livery and Seiſin herein after laid down; for this is of the Eſſence ot a Feoffment, 
and a Feoffment is not perfect until Livery of Seiſin be made, for till then the Feoffe 
m m= an Eſtate at Will in the Land, and the Feoffor may put him out vi 
e will. 

And if either of the Parties die before the Livery of Seiſin be made, the Feoffnen 
is void, and no Warrant of Attorney to make Livery can be executed after 
Death of the Feoffor or Peoffee, neither is there any Remedy in this Caſe to get - 
Aſſurance to be made perfect but in a Court of Equity. ; 

But in Caſe where there are many Feoffees, there the Death of one or ſome © 
them will not hinder the Livery. Lit. F. 59, 66. Co. Lit. 52. Dr. & Stud. * 

Leſſee for Life may ſurrender to him in Reverſion without making an) Liver 
44 Af. 3. Curia. 2 Roll. Abr. 1. pl. 1. ic. of th 

But if Leſſee for Life makes a Grant to him in Reverſion during the Life . 
Leſſor, rendring Rent during his Life; this Leaſe is not good without Liver. 
1 And. 33. 

By Exchange a Freehold may paſs without Livery. Co. Lit. 1, 49. 2 Salk, 629, 

A Freehold may, by Cu/om, be ſurrendered without Livery, Co. Lit. 49 © 4nd 
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And where one makes a Leaſe of Land to another for Tears, the Remainder to a 
Stranger in Fee-ſimple, Fee-tail, or for Life; in theſe Caſes Livery of Seiſin muſt be 
had and made to the Leſſee for Years, or elſe nothing will paſs to him in Remainder, 
und yet the Leaſe for Years will be good. Moor, Cale 54. Plow. 156. a. 

An Inheritance in Land may be granted without Livery, tho' the Land itſelf can- 
ot, as Veſturam terre. Fitz. Præcipe 55. And ſo many Trees which were an Inhe- 
-rance in the Land. 1 Lev. 171. Th 

if + Leſſee enters before Livery made, then the Freehold and Reverſion is in the 
r «ſor ; but if be makes Livery to the Leſſee before his Entry, then the Freehold is 
\ them in Remainder, according to the Form of the Deed. Lit. . 60. 

4. leaſes to B. for Years, Remainder to the right Heirs of B. and makes Livery ; 
be Remainder is void, becauſe there is not any in eſe who can take preſently by the 
ery ; for every Livery ought to operate preſently : But where a Leaſe is made to 
> for Life, Remainder to his right Heirs, he hath a Fee executed, and it ſhall not 
e in Abeyance, for there he takes the Freehold by the Livery. 4 Leon. Caſe 67. 
do that it is neceſſary that the Leaſe and Livery ſhould be executed at the ſame 
Time by the Leſſor himſelf: Or if Livery be to be made by an Attorney after the 
eiſe is ſealed, the Livery muſt be made before the Leſſee hath actually entered; 
or until actual Entry the Leſſee has only an Intereſſe Termini; for after he has ac- 
ally entred, Livery will ſignify nothjng, he having as much as Livery can give him, 
iz. the Poſſeſſion, 

By the Entry of the Leſſee, he is in the actual Poſſeſſion, and then the Livery 
not be made to him who hath the Poſſeſſion already. But if the Leſſor and Leſſce 
ome upon the Ground on Purpoſe for the Leſſor to make, and the Leſſee to take 
ivery, there it veſts no actual Poſſeſſion in him till Livery made. C9. Lit. 49. b. 
And where a Leaſe for Years is made upon Condition that if ſuch a Thing happens 
he Leſſee ſhall have the Fee-ſimple ; in this Caſe the Leſſee muſt have Livery of 
in before his Entry, otherwiſe the Eſtate will not increaſe. Co. Lit. 216. 

If Leſſee for Tears makes a Leaſe for Life without Livery, the Term ſhall paſs. 
lore 423. 

If A. is Leſſee at Mill, and the Leſſor leaſes to A. for Years, Remainder to B. in 
; this is good, tho* no Livery be made, for Poſſeſſion countervails Livery. Dyer 

9. J. 

So a Gift in Tail, Sc. to the Leſſee at Will, or Tenant at Sufferance, is good 
_ _ of Seiſin, becauſe of the Poſſeſſion which countervails a Livery of 
einn. Noy 56. . 

And if the- King makes a Feoffment of the Land he has in the Right of the 
Dutchy of Lancaſter that is not within the County Palatine ; in this Caſe Livery of 
iin muſt be made as in the Caſe of a Subject, if it be not of the Lands within the 
ounty Palatine, for they paſs by Letters Patent of the Dutchy without Livery ; but 
Leaſe for Years of them, or of other Lands, ought to be by Deed ; nod nota 
ve. And Quere if the Act of 1 E. 4. which annexed it to the King and his Heirs, 
ings, was remembred. Bro. Feoffment de terres, pl. 51. cites 21 E. 4. 60. 

f I make a Feoffment to the King by Deed, it is good without Livery if he inrols 
de Deed, otherwiſe not; for the King cannot take but by Matter of Record. Bro. 
Bi ment de terres, pl. 69. | 

and in all theſe Caſes where Livery of Seiſin is requiſite and it is not made, there 
on paſs no Eſtate by the Conveyance, but an Eſtate at Will at the moſt. Plow, 
+ 219. Br. Feoffment de terres, pl. 69. 

2 of Seiſin is not needful or requiſite to be had and made in Caſes where 
J Eltate of Fee-ſimple, Fee- tail or for Life, is made or granted of any Lands by 
Natter of Record, as by the King's Letters Patent, Fine, Recovery, Deed indented 
cult. and the like; nor is it need ful where any ſuch Eſtate is created by way 

ovenant and raiſing of Uſe, by way of Exchange, Indowment ad*ſtium Eccleſiz, 


2 ſe patris ; nor is it needful where any ſuch Eſtate is paſſed or granted by 
1 Grant, as when the Fee-ſimple is granted to the Leſſce for Life or Years in 
az neither is it requiſite or can be made where any incorporeal Heredita- 


ents 
» 38 Reverſions, Rents, Commons, or the like, are granted in Fee-ſimple, Fee- 


all. o ' a 
; Cor Life; for in ſome of theſe Caſes there is an Attornment to be made that 


0:2 ſupply a Livery, 
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1A Neither 


urrender, Deviſe, Releaſe or Confirmation, or by way of Increaſe or exe- 
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Seiſin is not neceſſary, becauſe it is only the Execution of an Authority; as in Ci 


e 
Neither is it requiſite in ſome Caſes where an Eſtate of Freehold is made of 
corporal Thing; as if a Houſe or Land belong to an Office, and the Office be granted 
by Deed ; in this Caſe the Houſe or Land doth paſs as incident thereunto. 
So if a Houſe or Chamber belong to a Corody ; by the Grant of the Corody the 
Houſe or Chamber paſſes without any Livery of Seiſin. Co. Lit. 49. : 
Neither is it requiſite upon a Leaſe for Years; for if a Man makes a Leaſe f 
1ooo Years, it is perfect by the Delivery of the Deed without any Livery of Kein 
Neither is it needful where one grants to me and my Heirs all the Trees gray; 
on his Ground; for this will paſs without any Livery of Seiſin at all. 2 Cy, 23. 1 
9. 59. Co. Lit. 49. 8 Co. 137. 11 Co. 49. | 
A. being ſeiſed in Fee of an Eſtate upon Truſt, and having two Davghters z and 
C. conveyed the ſame to B. and her Heirs by Deed in Nature of a Feoffment withy, 
Livery and Seiſin; and it was held that the Truſt paſſed tho' the Deed was not ere. 
cuted by Livery, and that it was ſufficient to declare the ſame, which as the L;y 
then ſtood might be declared by Parol. Nel/. Rep. in Canc. 86. 
Where Grants are made for Life or Lives in Purſuance of a Power, Livery and 


of Leaſes for three Lives made by bare Tenant for Life who has ſuch Power; and 55 
of a Sale of Land by Executors by Virtue of the Will. Ca. In B. R. in lillian 3. 
Time 281. 

If a Deed be inrolled in London, it binds as a Fine at Common Law, but not 4 
Fine with Proclamations; and in that Caſe Livery of Seiſin is not requiſite, it is a Di. 
continuance without Livery ; and becauſe the Cuſtom there is ſaved by divers Ac, 
of Parliament, it ſhall bind as a Fine. Bro. Fines, pl. 110. 

If a Gift be made of Land, Re#ory and Tithes in Fee, and no Livery made, the 
Tithes do not paſs, tho* Words of Grant will paſs them without Livery. Aur 496, 


(Z) By whom Livery of Seiſin may be made. 


" IVERY of Seifin may and muſt be made either by the Party himſelf that makes 
the Eſtate, or if it be a Livery in Deed, it may in his Abſence be made I) bs 
Attorney, ſufficiently authorized by Writing. 

And be that makes an Eſtate, to the Perfection whereof Livery is requiſite, ny 
himſelf and in his own Right make Livery thereupon, and in the Right of another, 
and as Attorney to another; ſo divers that cannot make any Eſtate, may not- 
ſtanding make Livery of Seiſin. 

And therefore the Husband, altho' he may not make a Feoffment in Fee, or Lat 
for Life, Ec. of Land to his Mie, yet he may as an Attorney make Livery of Sil 
to her upon a Conveyance made by another. 

And ſo alſo may the Viſe, upon a Conveyance made to the Husband or her. 

And ſo alfo Monks, Infants, Aliens, and ſuch like Perſons diſabled to make Feet - 
ments, c. may notwithſtanding make Livery of Seiſin, as Attornies upon Coni?)* 
ances made to others. 

And ſo likewiſe may he in Remainder in Fee make Livery to the Leſſee for 7: 
Et fic de ſimilibus. Perk. $. 184. Co. Lit. 48, 49, 52. 

There are ſome Perſons who may make Livery of Seiſin in their own Right, ard 
alſo as Servants to others; and ſome cannot make Livery of Seifin in their oil 
Right, but as Servants unto others they may; and ſome may make Livery of S 
by themſelves in their own Right unto ſome Perſons, and unto others they can 
and ſome ſhall make Livery of Seiſin, and take by the ſame Livery, Cs. perk 

. 183, | | | 
) All ſuch Perſons as may grant by themſelves may make Livery of Seilin then 
ſelves, viz. in their own Right, and as Servants unto others, in the ſame Mari 
and Form as they may grant, Oc. mutatis mutandis, Sc. Perk. . 184. The 

A. grants a Leaſe to commence at Michaelmas to B. Remainder in Fee t0 C. 1 
A. makes Livery and Seiſin to B. yet the Livery and Seiſin and the Remainde - 
be void, becauſe he has no preſent Eſtate to which the Livery may be annex 
on which it can reſt on the mean Time. Plow. 156. 5 

If a Man leaſes Land for Liſe, and the Leſſee thereof enſeoffs a Sn I 
makes a Letter of Attorney to his Leſſor to make Livery of Seiſin according % f 
he makes Livery; in this Caſe it hath been ſaid by ſome Perſons, that the Git 
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might enter upon the Feoffee for a Forfeiture notwithſtanding the Livery of Seiſin 
made by himſelf; for they ſay that the Feoffce took nothing by him; for the Leſſor 
bad nothing to do upon the Land, if not to ſee whether Waſte were done, and to 
Giſtrain for Rent and Services if they were behind. Perk. $. 200. 

some perſons may make Livery to ſome who cannot do it to others, who yet may 
ke by Livery from others; as if one Fointenant makes Feoffment to the other; this 
-annot be a good Deed at Common Law, for he cannot make Livery and Seiſin, be- 
-zuſe the other is jointly ſeiſed with him; yet this Deed ſhall enure by way of Con- 
£mation, and muſt be ſo pleaded, and not literally as the Deed is worded. 4 Mod. 
150. E vide Perk. $. 193, 197. Bro. Feoffment de terres, pl. 48. 


(AA) To whom Livery of Seifin may be made. 


IVERY of Seiſin may and muſt ve to the Party himſelf that taketh the Eſtate, 
L or in his Abſence to his Attorney or Procurator ſufficiently authorized; and in 
this Caſe any one may be an Attorney to take, that may be an Attorney to give 
Livery. Co. Lit. 43, 49. 

If a Feoffment be made to divers by Deed, and Livery of Seiſin is made to one or 
{me of them ; this is a good Livery to execute the Eſtate to them all. 

But if a Feoffment be made to divers without Deed, and if Livery of Seiſin be 
made to one or ſome of them in the Name of all the Reſt; in this Caſe the Feoffment 
js good to execute the Eſtate in him or them to whom the Livery is made, and as 
void to the Reſt. Dyer 35. Co. Lit. 49, 359. 5 Co. 95. 

If a Leaſe for Years be made to A. and B. without Deed, the Remainder to D. 
in Fre, and Livery of Seiſin is made to A. or B. in this Caſe this is a good Livery to 
make the Remainder paſs to D. 

But if a Leaſe be made to A. the Remainder to the right Heirs of J. S. in Fee, 
7. S being then living, and Livery of Seiſin is given to A. this Remainder is void; 
for Nemo eft heres viventis. Co. Lit. 217. 

One Jointenant cannot make Livery of Seiſin to his Companion as a Tenant in 
Common may. 

And a Leſſor cannot make Livery of Seiſin to his Leſſee for Life or Years. Perk. 
9. 40. 10 Ed. 4. 3. 

if a Man enfeoffs four by Deed, and makes Livery to the one in the Name of all, 
this is a good Feoffment to all ; but if a Man enfeoffs four without Deed, and makes 
Livery to the one in Name of all; there it veſts nothing but in him that takes by 
the Livery, Quod nota Diverſity, quod nullus negavit. Bro. Feoffment de terres, pl. 16. 

Livery made to a-Mayor and Commonalty, or other Corporation, without Deed 
to receive it by an Attorney, is not good ; but per Keble, a Feoffment made to them 
and to another is good without Deed, if the other takes the Livery ; but Huſſey contra; 
for they ſhall be Tenants in Common by their ſeveral Capacities, for which they 
ovgit to have ſeveral Liveries of the Seiſin. Bro. Feoffment de terres, pl. 41. cites 
7 H. J. 9. 

If a Feoffment is made to two, Habendum one Moiety to one and the other Moiety 
to the other ; this operates as ſeveral Conveyances, and not as one; for there muſt 

two Liveries, becauſe there are ſeveral Freeholds, and Livery to one ſecundun 
am Charte will not enure to the other. 1 Milliams 18, 19. - 
| A. and B. Fointenants in Fee, leaſe to C for Life, and C. grants his Eſtate to B. 
5 ny that this ſhall enure by way of Surrender, becauſe every one of the Leſſors 
* c of the Whole, and of the whole Reverſion, and the Grant of the Eſtate of 
3 * Tenant cannot take Effect by way of Grant without Livery of Seiſin; 

— © Grantee cannot take Livery of Seiſin of the ſame Land, becauſe he has the Re- 
oy on in Fee of the whole Land in him immediate to the ſarde particular Eſtate, 

ad in his own Right. Perk. $. 82. 

dy”: to B. for Tears, the Remainder to the right Heirs of the ſaid B. and makes 
by rl * Remainder is void, becauſe there is not any Perſon in eſſe who can take 
But wh very preſently, and muy Livery ought to have its Operation preſently. 

ere a Leaſe is made to B. for Life, the Remainder to his right Heirs ; there 


he h 
1094 JV executed, and it ſhall not be in Abeyance, for there he takes the Free- 


very. 4 Leo. 21. pl. 67. 
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Part, in Conſideration of 100 J. paid by J. & enfeoffed, releaſed and confirmed, g, 


— 
A Lord of the Manor of D. by Indenture between him of the one Part, ard I 
bis Copybold Tenant in Fee, and R. $. Son and Heir Apparent of F. S of the 54, 


to F. &. the ſaid Land, Habendum to J. S. and R. S. and their Heirs; and covenantes 
that all Aſſurances ſhould be to the Uſe of J. S. and R. F. and Livery was made . 
cundium formam Charte ; reſolved that F. S. only took by the Livery, and R. x 1 
nothing thereby; but R. & took by the Limitation of the Uſe in the Halendin, 2 
Jointenant with F. §. and by the Statute of Uſes of 27 H. 8. was jointly ſei g 
the Intereſt and Poſſeſſion with F.S. Ley 13. 

When a Feoffment is made to A. for Life, Remainder to the Heirs of his B, 10 
Livery is made to A. ſecundum formam Charte, this is good. 2 Roll. Abr, 10. 

If J. S. be enfeoffed to have and to hold to F. S. and T. X. and Livery of $i; 
made unto J. S. according to the Deed, it is void unto J. X. Perk. F. 164. 

But if Livery of Seiſin had been made unto Z. K. according to the Deed, then he 
takes by the Livery of Seiſin, and not by the Deed. Perk. F. 164. 

Some make Livery of Seiſin and take by the ſame Livery of Seifin ; but then 
they do not make Livery of Seiſin in their own Right, or other wiſe they do not tte 
by the Livery of Seiſin in their own Right, unleſs in ſpecial Caſes, &c. Peck, þ. 199 
And therefore 

If Land be leaſed for Life to J. & the Remainder to 7. K. in Fee, and a Lener at 
Attorney is made to T. X. to make Livery of Seiſin, and he makes Livery of $i 
to the Leſſee accordingly ; in this Caſe he takes by the ſame Livery of Seciſi which 
he himſelf made, but not of his own Grant, for he made the ſame as Servant tothe 
Grantor. Perk. F. 198. 

And it is ſaid, that if a Man enfeoffs two by Deed, and makes a Letter of 4. 
torney to one of them to make Livery of Seiſin, and he makes Livery of Seis a. 
cording to the Deed to his Companion; he who makes the Livery of Seiſin fall take 
by the ſame Livery of Seiſin, becauſe he ſhall be in by the Feoffor, and not by bim. 
ſelf, Se. Perk. F. 199. 

If a Man makes a Deed of Feoffment of his own Land to himſelf and to a Stranger, 
and makes Livery of Seiſin to the Stranger according to the Deed ; all ſhall pals to 
the Stranger and nothing to himſelf, becauſe he cannot give unto himſelf, as this Cale 
is, Sc. Perk. F. 203. 

If a Feoffment was formerly made to a Monk profeſſed, and to a Stranger, by 
Deed, and Livery of Seiſin was made to the Stranger according to the Deed, al 
paſſed to the Stranger: But if Livery and Seiſin was made to the Monk according t 
the Deed, and not to the Stranger, nothing paſſed thereby. Perk. G. 204. | 

And unto divers Reſpects a Man may take by Livery of Seiſin which he maks i 
own Right; but then he ſhall not take in his own Right, unleſs in ſpecial Cal 
Perk, f. 205. And therefore | 

If there be Dean and Chapter, and one of the Chapter is ſole ſeiſed in Fee in i 
own Right of Lands, and thereof by Deed enfeoffs the Dean and Chapter, in? 
makes Livery of Seiſin according to the Deed ; in this Caſe the Feoffor give an! 
takes by the ſame Gift in divers Reſpects. Perk. F. 205. cites 22 H. 6. 43. 

And ſo ſhall it be of a Mayor and Commonalty ; if one of the Commonalty de 
_— of Land in his own Right, and thereof enfeoffs the Mayor and Common 

erk. H. 205. . 

And ſuch Perſons as are in Poſſeſſion of Lands for Years or Life, Gs. cannot ti? 
Livery of Seiſin of the ſame Land, Sc. Perk. F. 205. | 10 

In a Feoffment to the Dean and Chapter, they cannot take Livery of Scilin but 0) 
Letter of Attorney under Seal. Bro. Corporations, pl. 34. cites 14 H. 8. 2. 299 f 

If a Man enfeoffs a married Woman, and makes Letter of Attorney unte hs 
Husband to make Livery of Seiſin according to the Deed, and he makes _ 
of Seiſin accordingly ; it is a good Feoffment, for the Husband is but à 3 
convey the Freehola to the Wife; for by this Act done, no Freehold doth pass! 
the Perſon, Sc. Perk. b. 196. * 

Livery to a Corporation is not good unleſs it be executed by Letter of Atoms 
Cro. Fac. 411. 
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(BB) Ihen Licery of Seifin muſt be made. 


N all Caſes where this Ceremony is requiſite, whether it be done by the Parties 
tbemſelves in Perſon, or their Deputies, it muſt be done and made, 
| In the Life-time of the Feoffor, Donor or Leſſor, and in the Life-time of the Feoffee, 
nee or Leſſee, for if either of them die, it cannot be done afterwards; neither can 
Warrant of Attorney be made to deliver Seiſin after the Death of the Feoffor, Sc. 
if there be more Feoffees, Donees or Leſſees than one, in ſuch Caſes altho' all of 
em die but one, the Livery of Seiſin may be made to the one that ſurvives, and it 
{| be good to him to execute the Eſtate in all the Land. And ſo it is if there be a 
Varrant of Attorney made by a Corporation Aggregate, as a Mayor and Commonal- 
„ Dean and Chapter, or the like, to give Livery of Seiſin; in this Caſe the Death 
f the Mayor, Sc. will not determine the Authority, and therefore in that Caſe the 
very of Seiſin may be made after his Death. Co. Lit. 52. 4 
2. If there be a Leaſe for Years with a Remainder over in Fee, the Livery mu 
made to the Leſſee for Years before his Entry, or at the Time when he enters for 
at Purpoſe, for afterwards it cannot be made. Quod ſemel meum eſt amplins meum 
e von poteſt. Co. Lit. 49, 216. Perk. F. 205. Quere whether the Law be not ſo 
all other Caſes, and let Men take heed they do not (as commonly they do) enter 
to the Land before they have Livery of Seiſin made thereof unto them. 
And yet it ſeems the Livery of Seiſin is good when it is made afterwards. 2 C. 55. 
If a Man makes a Leaſe for Years to 4. and B. Remainder to C. for Life, the 
ſor ought to make Livery to A. and B. before their Entry; and by the Livery to 
and B. C. ſhall take a preſent Eſtate for Life by way of Remainder, by Force of 
e Livery made to the Leſſees for Years. 5 Co. 94. b. Lit. F. 60. 
3. It muſt not be made before the Eſtate begins ; for if a Leaſe be made for Years 
begin at Michaelmas with a Remainder over, and the Livery of Seiſin is made 
fore Michaelmas, this Livery of Seiſin is void; for if a Livery work at all it muſt 
ork preſently, and ſo it cannot in this Caſe, becauſe it is before the Eſtate begins. 
Lit. 217, 
Livery made after the Day, not working futurely, is good enough. Cro. Fac. 458. 
As Leaſe for Life to commence at Michaelmas, and Leſſor makes Livery after 
j:haelmas, it is good Livery. Hil. 17 Fac. B. R. 2 Roll. Rep. 366. 
But if the Leſſor had made Livery before Michaelmas, it had been void. 2 Roll. 
ep. 1c. 
Feoffment Habendum a die datns ; if the Seiſin be not made at the laſt Inſtant of 
e Day, it is not good. Stile 189. 
A Leaſe for Lives to commence à die datus, was adjudged good, becauſe Livery 
as executed after the Day of the Date: But if before, it ſhould not. Moor 637. 
Kell. Abr. 828. pl. 50. 
But where the Date was the 3oth of Faly 21 Fliz. and the Livery was 23 Elix. 
Eundum formam Charte, the Livery ſo long after will not help the Leaſe, which was 
Hendum a die datus. Cro. Eliz. 873. 
| 4 2 Om_ makes Livery the ſame Day ſecundum formam Chartæ, it is void. 
Car. 399, 
But ſuch Livery muſt be made the next Day if it be to be made ſecundum forman 
parte; for that is forma Charte. 2 Bulſt. 306. 
In a ſpecial Verdict in Ejectment the Caſe was, two Women were Jointenants in 
* one of them made a Feoffment with Livery within the View, (vis) go enter 
rale Poſſeſſion ; but before it was executed by an actual Entry ſhe married the 
£ 3 lt was inſiſted that this Feoffment was void, becauſe there was no Entry; 
| wy the Marriage the Feoffee became ſeiſed in Right of his Wife, and now cannot 
4 en Act work any Prejudice to her Right; but adjudged that this Livery 
* 4 well executed after the Marriage, for he had not only an Authority to enter, 
* — paſſegh by the Livery in View, and the Woman did all on her Part 
ln — * * = A k PoſſeMion for the Feoffe 
. he the 1 y antiently Power was given to take Pofleſſion for the Feof ee; 
Wt the Lan etter of Attorney be indefinite, without Limitation of any Time, 
beat 7 ays, it muſt be in the Life of the Feoffor and Feoffee; and upon 
q or either of them the Deed is void, becauſe nothing paſſes beſore Livery : 
£ 71 B For 
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in the Name of all the Reſt, or of one Parcel according to the Deed, altho' he & 


For if the Feoffee dies, Livery cannot be made to his Heir, becauſe then he gy, 
take by Purchaſe where Heirs are named by way of Limitation to take by Desen 
Co. Lit. 52. b. 2 Roll. Abr. 9. Perk. g. 188. 

By Dodderidge J. The Act of the Attorney by Delivery of Seiſin cannot make n 
Eftate to paſs if the Fabrick of the Deed is void: But if there be a good Deez y 
Feoffment with a Letter of Attorney to make Livery, the Attorney hath his Becher 
to do it when he will. 1 Roll. Rep. 130. But Note, it muſt be made in the Lig g 
the Feoffor and Feoffee, otherwiſe it will be void. 


(CC) At what Place Livery of Seiſm muſt be made. 


F an Eſtate be made of divers Pieces of Land in divers Villages in the fit 
County; in this Caſe the making of Livery of Seiſin of and in any Part they 


not ſay in the Name of, Sc. ſufficeth for all, if all the Pieces be in the Grantor'; 5a. 
ſeſſion and out of Leaſe. 

But if the Pieces of Land lie in divers Counties, or in the ſame County, and th 
be in Leaſe, or out of the Poſſeſſion of the Feoffor, contra; for in that Cife t 
making of Livery in one Part in the Name of all the Reſt, is not ſufficient for th 
Reſt ; for in this Caſe it is requiſite that Livery of Seiſin be made upon and in {any 
of the Lands in both Counties, and upon every Parcel of Land that is out of Pu 
ſeſſion, or at leaſt in ſome Part of the Land that is in the Occupation of every ferer 
Tenant. 

And yet if one Part of a Manor be in one County and the other Part in anoth 
County in View of that Part; in this Caſe it ſeems Livery of Seiſin in the one P; 
in the one County in the View of the other Part in the other County, is good, and 
ſuffices for all. | 

So if the Site of a Manor lies in one County and the Reſt of a Manor in anoth 
County; in this Caſe the making of Livery in the Site of the Manor is ſufficient f 
the whole Manor. Co. Lit. 48. Lit. F. 61, 418. Perk, F. 226, 22), 228. Dr. 
Stud. 3. Fitz. Feofſments and Faits 111. 

If a Feoffment be made of the Manor of Dale in Sale, the which Manor doth n 
tend in Dale and Sale, and Livery of Seiſin is made accordingly in Dale only, # 
not in Sale alſo ; by this Feoffment there paſſes no more of the Manor but that vid 
is in Dale only. Perk. F. 228. | 

If I be ſeiſed of one Acre in Fee, and of another Acre for Life, and [ nüt 
Feoffment of both Acres, and make Livery of Seiſin in that Acre whereof | 
ſeiſed in Fee in the Name of both Acres; in this Caſe it ſeems that ſuffices to de 
both the Acres. | | 

But if I be ſeiſed of one Acre in Fee, and poſſeſſed of another Acre for Years u. 
I make a Feoffment of both Acres, and Livery of Seiſin on that Acre only where 
am ſeiſed in Fee in the Name of both the Acres, contra; for this is as if I male 8 
Feoffment of Land whereof I am ſeiſed, and of other Land whereof I am not ſei | 
Oc. 9 H. J. 5. Per Frowick. | 3 

If I be ſeiſed of two Acres of Land, and let one of them for Years, and * 
make an Eſtate of both of them to another, and make Livery of Seiſin in rat 
have in Poſſeſſion in the Name of both the Acres; this will not ſerve to paß? 
other Acre, but Livery muſt be made in that Acre alſo. Fitz. Fits and Feofiie® 

And accordingly it was agreed in the Caſe of Montague ver. Fefferies, in the Kin 
Bench, Hi. 38 Eliz. which was that a Man was ſeiſed in Fee of a Manor, and * 
Lands called Groves, and he made a Feoffment of it, (Groves being then in es 
for Vears) and a Letter of Attorney to give Livery, and the Attorney made * 
of the Manor in the Name of the Reſt, the Leſſee being ſtill in Poſſeſſion of Oron 
in this Caſe it was agreed that this was no good Feoffment for Groves. F 

When a Feoffment is made of a Houſe and Land, the Livery cf Seiſin is moſt 70 
to be made of and in the Houſe in the Name of the Reſt, and at the ne Fi 
Houſe, Cc. and when a Feoffment is made of Rectory or Parſonage, the Liv 
Seiſin may be made in the Parſonage-Houſe; or if there be no Houſe, it o it 
made upon the Glebe; or if there be neither, it may be made at the Ring 
Church-Door. P 
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(DD) Of what Things Lizery of Seifin may be made. 


VERY of Seifin may be made of any corporal Wing, as Manors, Houſes, 
Lands, Meadows, Paſtures, Woods, Chambers, or the like ; and theſe Things 
refore are ſaid to lie in Livery. But of incorporate Things, as Rents, Advow- 
„Commons, Eſtovers, and ſuch like Things, Livery cannot be made. 

And theſe Things therefore are ſaid to lie in Grant, and not in Livery ; and there- 
e when a Livery is made of theſe, il operatur. Co. Lit. 49. | 

Nilliam Lord Dacres the Father made a Feoffment in Fee to his two Sons, upon 
andition that they ſhould make a Feoffment over to Thomas Dacres and one Middle- 
„ with a Letter of Attorney ; but before the Father had delivered the Deed to his 
ns, they had delivered their Deed of Feoffment to Thomas Dacres and Middleton, 
+ Letter of Attorney to B. G. to make Livery ; afterwards the Father delivered 
; Deed, and then Livery was made by Virtue of the Letter of Attorney: Ad- 
ied that the Livery was void, becauſe the Sons, at the Time they made tbe Feoff- 
it, had nothing to paſs. 2 Bulſt. 302. 

Adjudged that where a Man covenants to make a Feoffment of the Value of 507. 
＋. S. and afterwards he makes a Feoffment to the Uſes in that Indenture generally, 
d doth not mention the 50 J. per Ann. certainly, that in ſuch Caſe nothing paſſes 
tthe very Land on which the Livery was made. 1 Roll. Rep. 187. 


(EE) How Livery of Kiſin is to be made. 


To every good Livery of Seiſin is requiſite either ſuch an Act as the Law doth 
1 adjudge to be a Livery, or apt Words that amounts unto it: For a Livery may 
good by Words without any Act or Deed at all. 
But it cannot be good by an Act or Deed without any Words at all; however, 
at Livery that has an Act or Ceremony in it is the beſt, becauſe it takes the 
epeſt Impreſſion in the Witneſſes. C. Lit. 49. 9 Co. 137. 
The moſt uſual, formal and orderly Manner of making of Livery of Seiſin is thus: 
it the Feoffor, Donor, Sc. and the Feoffee, Donee, c. if they be preſent, or in 
jeir Abſence their Attornies or Servants that have Authority, do come to the Door 
Garden, if it be a Houſe, if not, then to ſome Part of the Land where Seiſin is 
de delivered, and there in the Preſence of many good Witneſſes do ſhew the Cauſe 
their Meeting, openly and plainly do read the Deed, or declare the Contents 
tereof, and of the Letter of Attorney, if there be any. | 
And then the Feoffor, Oc. or his Attorney, (if it be a Houſe) do take the Ring, 
ch or Haſp of the Door, (all the People, Men, Women and Children, being out 
the Houſe) or (if it be a Piece of Ground) do take a Clod of the Ground, or a 
ugh, or a Twig of a Tree, or Buſh growing thereupon ; and (all the People being 
t of the Ground) the ſame Ring, Ec. Clod, Bough, Sc. with the Deed, do de- 
{er to the Feoffee, Donee, c. or to his Attorney; and in the Delivery hercof do 
le theſe or ſome ſuch like Words, viz. I deliver theſe to you in the Name of Seifin of 
the Lands and Tenements contained in this Deed, To have and to bold according to the 
um and Effect of the [ame Deed. | 
Or I deliver you Seiſin and Poſſeſſion of this Houſe or Ground in the Name of all the 
- contained in the Deed according to the Form and Effect 1 the Deed. 
. 4 then if it be a Houſe, the Feoffee, Ec. enters in firſt alone, and ſhuts to the 
1 dor, and then he opens it and lets in others. 
nd if the Feoffment, Gift or Leaſe be made without the Deed, then they do and 


= yy expreſs the very Eſtate itſelf which the Feoffee, Donee or Leſſee is to 


4 = for Example, the I eoffor, Donor or Leſſor, muſt come to the Houſe or 

iſ þ ich is to be granted, and where Livery of Seiſin is to be made, and there 

= 1 "4 Words grant the Houſe or Land to him that is to bave it in Fee-ſimple, 

; As or for Life, as the Agreement is, (but ſee the Statute of Frauds, 29 Car. 2. 

. * in Seiſin thereof muſt deliver him the Ring of the Door, or a Turf or 
s ol the Land. 

** if the Feoffment, Oc. 


1 he made by Writing, then it is Wiſdom to indorſe and 
pP* dowyn on the Back of the / BY 


ſame, how, when and where the ſame is made, and the 
| Names 


| 
| 
| 
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of the Deed and of Seiſin. 


— 
Names of the Witneſſes thereunto. 1 Vet. mb. F. 251. Perk. g. 209, 210 0 
Lit. 48. | 

But a Livery of Seiſin that is not ſo exactly made, may be good not withſtandi 

And therefore if the Feoffor, Donor, Cc. or his Attorney, takes any Thin, 1 
that comes of the Land, as a Stone, or the like, and therewithal makes the * 
of Seiſin; or if he takes a Turf or a Twig from off another Man's Ground, 1, K 
from the ſame whereof Poſſeſſion is to be given, and delivers that upon the Gray, 
the Name of Seiſin; or if he takes a Piece of Silver or Gold, or a Rod, Stick, 9. he 
like, and delivers this upon the Land in the Name of Seifin ; all theſe are good Det. 
veries of Seiſin and Poſſeſſion. 9 Co. 137. Fitz. Feoffments and Faits 111. 5 

So if the Feoffor, &c. be at the Door, or by the Land, or in the Houſe or un 
the Land, and after he has delivered the Deed, he ſays to the Feoffee, Donee, i; 
Here I deliver you Seiſin and Poſſeſſion of this Houſe or Land in the Name f Sify ,; 
Poſſeſſion of all the Lands and Tenements contaiied in the Deed ; or, Have and uin this 
Houſe or Land according to the Deed ; or, Enter into this Land or Hoiſe, and (id gr 
you Foy of it; or, I am content you ſhall enjoy this Land: In all theſe Caſes there h 
good Livery of Seiſin. Et ſic de ſimilibus. 6 Co. 26. 41 Ed. 3. 17. 

If I being ſeiſed of a Houſe in Fee, make a Feoffment of it, and of divers Landy 
to a Man then preſent with me in the ſame Houſe, and there deliver him the Deez 
in the Name of Seiſin of all the Lands contained in the Deed ; in this Caſe this i; 
good Delivery of the Deed, and a good Livery of Seiſin alſo, altho' I continue in 
Poſſeſſion of the Houſe ſtill, and go not out of it. Bro. Feoffment 28. 

And if 1 be Lord of a Manor, and lying ſick within ſome Part of the Manor, 1 
make a Feoffment of the Manor, and deliver the Deed to the Feoffee, ſaying to hin, 
I will that you take Seifin preſently ; and thereupon command all my Tenants of tle Ming 
to attorn to bim, and they do ſo; this is a good Livery of Seiſin. Perk. \, 211, 212, 

So if I make a Deed, and after I have read it, being upon the Land, [ deliver it 
to the Feoffee, Donee, Cc. and ſay, here I deliver you this Charter as my Deed, in the 
Name of Seiſin of all the Lands therein contained, or the like; this is a good Delivery 


But if I do only ſeal and deliver the Deed upon or in View of the Land, without 
ſaying or doing any more; this will not amount to a Livery of Seiſin. Perk. f 21; 
6 Co. 26. | | 

And therefore if a Man makes a Feoffment with Letter of Attorney to give Livy 
of Seiſin, and then he delivers the Deed upon the Land; this is no good making d 
Livery of Seiſin. | | 

And ſo alſo if there be no Letter of Attorney. Adjudged in Cromwe!'s Cal: i 
Scaccario 15 Eliz. 

If I be ſeiſed of a Houſe in Fee, and being in the Houſe, ſay to 7. S Here JS! 
demiſe you this Houſe for Term of my Life ; this will not amount to a Livery of Sei, 
and therefore it is no good Leaſe until Livery of Seiſin be made, but it is a 6 
Beginning of a Leaſe. 6 Cy. 26. | 
If the Father enfeoffs his Son of Land, and the Son ſuffers his Father to ef 
and after the Son comes to the Pariſh Church where the Land lies, and there 1n 77 
Audience of the Pariſhioners uſeth theſe Words to his Father: Father, you have gt 
me ſuch and ſuch Lands, (and names them) as freely as you gave them to ne, 187 
them to you again; this is no good Livery of Seiſin, neither does any Eſtate pu 
hereby. Perk. FG. 216. | 

So if one being upon Land ſays to J. S. J. S. fand forth, I ds bere, race 
Eſtate to me for my own Life, give this Land to thee and thy Heirs for ever; 0 | 1 
good Livery of Seiſin, neither does any Eſtate paſs thereby. Hil. 37 El J. 
Callard's Caſe. ; , 

So if one makes a_Charter of Feoffment to me, and makes no Livery of 15 
thereupon, and after I make a Feoffment of the Land to J. S. and the Feofior fen n 
and having Notice of it, ſaith, I do willingly agree to it, and am conteiltes the} ' 
ſhall have it; or, I do agree to the Feoffment, or the like; this does not make the 
ment that was made to me good. Fitz. Faits and Feoffments. 

If divers Parcels of Land be conveyed, and Livery of Seiſin is made 
there be divers Feoffees, and Livery and Seiſin is made to one of them accor 
the Deed, without uſing any more Words; this is good. ; 44 tel 

But the beſt Form and Order of making of Livery in this Caſe is to d 
Words, In the Name of all the Reft, &c. Co, Lit. 48. Fitz. Eſtopel 177. Bu: 


in one; d. 
dirg 1 


v1.6. b.. Feoffment. 


But if there are divers Feoſſees named in a Deed, and Feoffor makes Livery to one 
the Feoffees according to the Deed, without ſaying In the Name of the whole ; yet 
de Land ſhall paſs to all. Co. Lit. 48. 4. 

Where a Man makes a Feoffment in Fee, or a Leaſe for Life, and ſaid to the 
eoffee, being on the Land, or in Sight of it, Enter into that Land and enjoy the 
me, according to the Purport of the Decd ; this is a good Livery ; but the Delivery of 
de Deed on the Land without any further Ceremony, or ſaying any Thing, doth 
ot amount to a Livery. 6 Co. 26. Moor 458. 

If 4, makes a Deed of Feoffment of Land, and delivers the Deed, and ſays no more 
ut Take and enjoy the Land; or, Take the Land according to the Deed, or ſuch Words 
hich amount to a Livery, when he delivers the Deed, nothing paſſeth ; for the Law 
quires more Ceremony than the Delivery of the Deed on the Land. Cro. Fac. 80. 
If the Feoffor ſays, I am content you ſhall have this Houſe according to the Deed to 
i made ; this is not a good Livery, for there is no Intent expreſſed either by Words 
Circumſtances to make Livery, but rather import an Aſſent and Promiſe to do a 
tute Act. Ley 3. : 

If Words may amount to a Livery within View, much more it ſhall upon the 
and, as J am content you ſhall enjoy this Land, &c. according to the Deed, &c. Co. 
it, 48. a. 9 Co. 137. b. 138. 

The Delivery of any Thing upon the Land in the Name of Seiſin of that Land, 
bo' it be nothing concerning the Land, as a Ring of Gold, is good, Co. Lit. 48. 4. 
ho ſays, that it had been ſo reſolved by all the Judges. Bur this by the Feudiſts is 
alled Inveftitura impropria. Spelm. Gloſſ. Verb. Feofare. 
An Exchange amounts to a Livery. Co. Lit. 51. b. 

Where two Tenants in Common of a Houſe and Land, made Partition within the 
ouſe of the Houſe and Land by Parol without Deed; it was held that tho? it 
ght have been good upon the Land, becauſe it would have amounted to a Livery 
Law; yet not being found that the Land was within View, it could not amount to 
Livery in Law. Cro. Eliz. 95. 

Tenant in Fee made a Feoffment, and delivered it on the Land in the Name of 
iſin; adjudged that this Livery is good, and hath a double Operation at the ſame 
ime, viz. to making the Writing take Effect as a Deed, and to deliver Seiſin of 
e Land according to the Deed. 9 Co. 136. ; 

If a Feoffment be made of divers Lands, and an Houſe in which the Feoffor dwells, 
nd the Feoffor delivers the Feoffment in the Houſe, but ſays nothing of the Land ; 
et it is good for all, for they having an Intent to give and take Livery, it is a good 
cffment, for they aſſembled there for that Purpoſe. Cro. Eliz. 142. 

But if a Feoffment be of a Houſe, and the Deed is delivered in the Houſe without 
ther Circumſtance, the ſame does not amount to a Livery of Seiſin. And yet if he 


ave Livery of Seiſin; as if the Parties go of Purpoſe to the Place intended to paſs, 
Ao Intent the Deed may be delivered in that Kind; it amounts to a Livery. 
eon. 20). g 
if Lands be given to a Mayor and Commonalty for their Lives by Intendment, 
ey have an Eſtate not determinable. So if a Feoffment be made of Lands unto a 
Vean and Chapter without Speech of their Succeſſors. Perk. F. 240. 
If my Feoffee in Fee of one Acre of Land do re-enfeoff me of the Acre by Decd, 
Fung in the ſame Deed, that I have enfeoffed him of an Acre of Land, To have 
nd to hold to him and his Heirs; and ſaith further in the Deed, that as fully as I 
nde given the Lands unto him he doth give me them back again, and delivereth to 
de the Deed, and Seiſin of the Land according to the Deed: In this Cafe it ſeemeth 
l have an Eſtate of Inheritance in this Land notwithſtanding that it is not given 
ns me and my Heirs, becauſe that my Eſtate doth relate upon an Efate of Inheri- 
= recited within the ſame Deed ; Tamer quære. Perk. H 241. 
; . if Land be given unto me by Deed, To have and to hold to me in Fee, 
: ut ſpeaking of my Heirs, and Livery of Seiſin be made unto me according to 
urport of the Deed ; by this Feoffment I have an Eſtate but for the Term of 
Like, Sc. Perk. C 243. 
55 2 a Feof ment to B. and C. without Deed, and he makes Livery to B. 
” ſence of C. in the Name of both; this is void as to J. becauſe a Man who 


went cannot make a Freehold by Li 
1 y Livery, but by an Attorney lawfully authorized 
| nd Livery by Deed. Co. Lit. 49. 75 : F 


- But 


Joes any Act by which the Intent of the Feoffor appears, that the Feoffee ſhould ' 
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But if a Feoffment be made to A. and B. and Livery is made to A. in the Abſe 
of B. in the Name of both; this is good, becauſe it is by Deed. Co. Lit. 49. J 12 

If there are four Feoffees, and one makes Letter of Attorney to one R. to 
Livery in the Name of the Feoffee and the Co-PFeoffees according to the Deed and 
to do all other Things for him and his Feoffees which he might have done if be » 
perſonally preſent ; and the Feoffor makes Livery to the Attorney in Name of hs 


take 


Feoffee and the other Co-Feoffees, to their Uſes, according to the Deed ; this i; ood a 

to all. 2 And. 196. 5 n 
Feoffment to Corporation and another Perſon, there ought to be ſeveral Liv, q 

in Reſpect of their ſeveral Capacities which makes them Tenants in Common, 

Finch 23. b. F 
If a Man be enfeaffed by Deed of two Acres, To have and to hold three Acres and 2 

Livery of Seiſin is made to him according to the Deed in the two Acres, the th th 


Acre, of which there was no Speech in the Premiſſes of the Deed, ſhall not paſs by 
the Deed ; but if Livery of Seiſin be made in this Acre, then it ſhall paj by the 
Livery of Seiſin, Sc. Perk. 5. 165. 

If Livery be made to one of the Feoffees according to the Deed, it paſſes th 
Land to all; ſo of the Seiſin of one Parcel; but the beſt way is to ſay in the Name 
of the Whole, or of all the Feoffees. Co. Lit. 48. a. 

Where the Deed is void, Livery ſecundum formam Chartæ is alſo void. Cy. Lit.48} 
Cro. Eliz. 603. 2 Bulſt. 302. 1 Roll. Rep. 229. | 

A Leaſe for Life is made 25th of March, Habendum a die datus, with Letter of Ji. 
torney in the Deed to make Livery ſecundum formam Charte ; the Attorney mils 
Livery the 26th; this is not good. 2 Bulſt. 302. 2 Roll. Rep. 229. 

If a Man has a moveable Eſtate of Inheritance in thirteen Acres, Parcel of a Mang 
they will paſs by Name of the Manor. Co. Lit. 48. b. 

If a Manor has a moveable Eftate of Inheritance in thirteen Acres, Parcel of 4 
Meadow of eighty, the Charter of Feoffment ought to be generally of thirteen 4c; 
lying within the Meadow of eighty Acres, generally without bounding, or deſciting 
cf it in Certainty, and Livery may be of the thirteen Acres allotted to the Foe: 
for a Year, ſecundum formam Chartæ; and this is good Livery to paſs the Content uf 
thirteen Acres in what Place ſoever it lies. Co. Lit. 48. b. 

This is to be underſtood if the thirteen Acres are in Groſs, and not Parcel & 1 
Manor. Co. Lit. 48. b. 


If a Manor be ſeparated and divided between two, ſo that the one has one Part on: p 
Year and the other Part the next Year, and ſo the other, and ſo they have motcabe 
Frecholds; in this Caſe Livery ought to be made in the Manor. Co. Lit. 48. J. Ents 

But where two Manors are ſeparated and divided alternis vicibus, there the Chart! to p 
of Feoffment ought to be made in both, and Livery in this Manor whereot be Lim 
ſciſed in any one Year ſecundum formam Charte, and the next Year in the other, eren 
cundum formam Chart; for there are two diſtin Manors, and ſeveral Eſtatss d fides 
them. Co. Lit. 48. b. | Char 

If a Man makes a Charter by which he grants the Land in Fee, and delivers Se in 137, 
for Life ſecundum formam Charte, the Fee ſhall paſs; for this ſhall be taken n If 
ſtrong againſt the Feoffor ; for by the ſaid Words, ſecundum formam Charta, ate ' Wcrny, 
tended according to the Quantity and Quality of the effectual Eſtate in the Det ren 
Co. Lit. 48. | | very 

If a Man leaſe for Years by Deed, and delivers Seiſin according to the Hin Cent 
Fife of the Deed ; yet he has but an Eſtate for Years, and the Livery is void. © P all 
Lis. 48. b. | | Were 

If 4 by Deed gives Land to B. to have after the Death of A to B. and his He Turf 
this is void, becauſe he cannot create a particular Eſtate in himſelf; and it Liv) ; 137. 
made according to the Form and Effect of the Deed, this is void, becauſe it 2 A. 
a Deed which is void in Law. Co. Lit. 48. 5. 5 Co. 94. b. 11 Ce. 78. CO £6 to aff 
254. Hob. 171. 2 Roll. Abr. 10. f 1903 

it a Man covenants to make a Feoffment of Land of the Value of fiſty Marks te jo aa fe 
and after makes Feoffment of the Land of a far greater Value, without __ wt 
where the Land for fifty Marks ſhall be; this is void for the Uncertainty, and nol oſſeſ 


ſhall paſs than the Place where the Livery was made. 2 Roll. Abr. 10. pl. 4. w 
So in the ſame Caſe the Feoffor cannot after the Livery aſſign fitty 1 

Land to make ſo much to paſs by the ſaid Livery, inaſmuch as it does not pa: 

firſt, 2 Roll. Abr. 10. pl. 5. * 
| I 


ä A. 
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But otherwiſe it would be if he had aſſigned where the fifty Marks Land ſhould 
de before the Livery made. 2 Roll. Abr. 10. pl. 6. ; 
go it ſeems it would be if he had aſſigned it upon the Livery made; for then the 
Afenment is Uno flatu with the Livery. 2 Roll. Abr. 10. pl. 7. 

If a Man covenants to make a Peoffment of all his Land, whereof)fifty Marks Value 
hall be to ſuch a Uſe, and the other to other Uſe, &c. and after makes the Feoff- 
ment of all accordingly, without aſſigning the fifty Marks Value, he cannot after 
aſſign it. 2 Roll. Abr. 10. pl. 8. 

If A. ſeiſed of one hundred Acres of Land in Fee, enfeoffs B. of eighteen of the 
ſaid one hundred Acres verſus auſtrum, or verſus orientem, and makes Livery ; this is 
ood, for this is certain at the Time of the Feoffment. 2 Koll. Abr. 11. 

But if A. ſeiſed of one hundred Acres of Land in Fee, enfeoff* B. of eighteen of 

the (aid one hundred Acres, Habendum ſibi & heredibus ſuis ad electionem ipſius B. & 
beredum ſuorum quandocumque eis placeret, and makes Livery accordingly ; this is a 
void Feoffment for the Uncertainty where the eighteen Acres ſhall be among the 
one hundred Acres, for the Freehold of the eighteen Acres ought to paſs ab/que aliqno 
tenporis intervallo, from the Feoffor to the Feoffee ; for a Livery cannot operate in 
futuro. 2 Roll. Abr. 11. 
In this Caſe the Feoffee died before Election, and the Judgment according to 
And. 11. ſeems to be grounded only upon the Election by the Heir; and Anderſon 
puts a Quere, if the Feoffee himſelf might have made Election or not, and the Livery 
take Effect by fuch Election; and Hob. 174. cites it ſo, as that the Election of the 
Feoffee himſelf makes the Grant good, See Aud. 11 & 12. 


If a Man makes a Charter in Fee, and makes Livery for Life ſecundum formam 
Charte, it paſſeth the whole Fee-ſimple. Co. Lit. 48. 


If a Deed contains no Condition, but Livery does, the Land paſſes not by the 
Deed. Lit. F. 359. 


If the Livery be larger than the Agreement, ſome hold that the Eſtate ſhall be ac- 
cording to the Agreement. Co. Lit. 222. b. 


(FF) Lirery in Deed, how and to whom to be made, aud when tt is good. 


F the Feoffor being upon the Land, or at the Door of the Houſe, ſays to the 
Feoffee, I am content that you ſhould enjoy this Land according to the Deed ; or, 
Enter into this Houſe or Land, and enjoy it according to the Deed; this is a good Livery 
to paſs the Freehold, becauſe in all theſe Caſes the Charter of Feoffment makes the 
Limitation of the Eſtate, and then the Words ſpoken by the Feoffor on the Lands, 
pare a ſufficient Indicium to the People preſent to determine in whom the Freehold re- 
fides during the Extent of the Limitation, beſides the Words being relative to the 
Charter of a Feoffment plainly denote an Intention to enfeoff. Co. Lit. 48. a. 9 Co. 
137.b. 6 Co. 26. 1 Roll. Abr. J. Vide Cro. Fac. 80. which ſeems contra. 

If the Feoffor delivers a Charter upon the Land in the Name of Seifin of all the Lands 
eenprized in the Deed ; this is good to execute the Deed, and to give Livery alſo, 
decauſe the bare Delivery of the Deed is good to execute it as a Deed, and the De- 
livery of the Deed, or any other Thing in the Name of Seiſin of the Land, is ſuffi- 
em to give Livery, becauſe the Intention of thoſe ſolemn Acts is only to diſcover 

to all Perſons in whom the Freehold is lodged ; and this End is as effectually an- 

wered by the Delivery of a Deed, or any Thing elſe in the Name of Seiſin, as of a 
Turf or a Twig, the one being equally viſible and notorious as the other. 9 Co. 
137. 138. a. Co. Lit. 48. a. 57. a. 2 Roll. Abr. 7. 6 C0. 26. 

4 being ſeiſed of Lands in Fee, borrowed 201. of B. and for Repayment agreed 
to aſſure him the Land ; and thereupon they borh went to the Land, where A. ſaid 
70 r I am indebred to you 201. and if I don't pay you before Michl. elmas, then I bargain 
ard ſell this Land to you ; and if I pay you then, I ſhall have my Land again ; and then 
P15 B. in the Poſſeſſion of the Land: This was held a good Livery, becauſe here the 


ny Fon was actually delivered purſuant to the Agreement of affuring the Land for 
Security of the Money, w 


the M hich Poſſeſſion was to be reveſted on the Payment of 
oney by A. the Feoffor. Moor, pl. 286. Cro. Eliz. 25. 


an without any Charter, being in his Houſe, ſays, I here demiſe you this 
7 as I live, paying 201. per Ann. this paſſes no Frechold, but only an 


Eſtate 


But if a M 
uſe as by 
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Eſtate at Will, becauſe the Word Demiſe denotes only the Extent of the Limitati 
of the Eſtate intended to be conveyed; but bare Words of Limitation, without — 
Acts of Words to diſcover the Intention of the Feoffor to deliver over the Poſſeſs 4 
are not ſufficient to convey the Freehold ; for if a Charter of Feoffment be made m 
a Man and his Heirs, this without ſome other Act or Words to give the Poſſeſſo. 
only paſſes an Eſtate at Will, becauſe the Act of Delivery is requiſite to the Perfee. 
tion of the Charter ; but befides the Charter of Feoffment, there muſt be ſome AQ a 
Words to deliver over the Poſſeſſion before the Feoffee can enjoy it purſuant to the 
Charter. 6 Co. 26. 2 Roll. Abr. 7. Co. Lit. 48. Cro. Eliz. 482. 9 Cy, 138. Mor 
Pl. 632. 5 

If it appears that a Man intended to make an actual Livery, this ſhall never amour: 
to a Livery in Law. Dyer 28. 2 Roll. Abr. J. 

A Feoffment was made, Habendum to A. and B. for Life, Remainder to © an 
Livery was made to all three. Reſolved it was good to two for their Lives, Re. 
mainder to the third. 2 Mod. 19. . 

For more ſee before (EE). 


(GG) Livery in Law or within the View, how and to whom to be made, ail 
rohen it is good. 


HIS Sort of Livery ſeems to be made at firſt only at the Court- Barons, which 

were antiently held /u> die in ſome open Part of the Manor, from whence 4 
general Survey or View might have been taken of the whole Manor, and the Pares 
Curie eaſily diſtinguiſhed that Part which was then to be transferred. Pollex. 47. 

But this Sort of Livery is not perfect to carry the Freehold till an actual Entry 
made by the Feoffee, becauſe the Poſſeſſion is not actually delivered to him, but only 
a Licence or Power given him by the Feoffor to take Poſſeſſion of it; and therefore 
if either the Feoffor or Feoffee die before an Entry made by the Feoffee, the Livery 
within the View becomes ineffectual and void; for if the Feoffor dies before Entry, 
the Feoffee cannot afterwards enter, becauſe then the Land immediately deſcends 
upon his Heir, and conſequently no Perſon can take Poſſeſſion of his Land without 
an Authority delegated from him who is the Proprietor ; nor can the Heir of the 
Feoffee enter, becauſe he is not the Perſon to whom the Feoffor intended to convey 
his Land, nor had he an Authority from the Feoffor to take the Poſſeſſion ; beſides if 
the Heir of the Feoffee were admitted to take Poſſeſſion after his Father's Death, he 
would come in as a Purchaſer, whereas he was mentioned in the Feoffment to take as 
the Repreſentative of his Anceſtor, which he cannot do fince the Eſtate was never 
veſted in his Anceſtor, Co. Lit. 48. b. 2 Roll. Abr. 3. 7. 1 Vent. 86. Mer 85 
Pollex. 48. 

If the Feoffee dares not enter into the Land without Peril of his Life, he miy 
claim the Land as near as he may ſafely venture to go, and this ſhall be ſuficient to 
veſt the Poſſeſſion in him, and render the Livery within View perfect and compleat 
for No- body is obliged to expoſe his Life for the Security of his Property; but wit! 


| he is gone as far as he may with Safety, the Law very reaſonably looks upon ſuch 


Intention to be as effectual as the Act itſelf; for otherwiſe it might be in the Font 
of a Man, by his own Act of Violence, to deprive another of his Right, and there'y 
to receive an Advantage from an unlawful Act. 2 Roll. Abr. 3. Co. Lit. 48. b. 

If a Man be diſſeiſed and he dares not enter the Land, he may go as near it 25 de 
dares for fear of Death, and make his continual Claim, and then make Livery * 
within the View; for this Claim ſettles the actual Poſſeſſion in him. 38 4 5 


2 Roll. Abr. 6. | 
A Corporation cannot execute a Feoffment by Livery within View. Dye” 73% 


J. 11. X . 
F If a Man makes a Deed of Feoffment with a Letter of Attorney to 7. F. te mo 
Livery, the Attorney cannot make Livery within View, for his Warrant is to © 
tended of an actual Livery, and not of a Livery in Law. C». Lit. 52. C. ; 

If the Feoffor, Donor, c. delivers the Deed in Sight or View of the Land, a. 
uſe theſe or any ſuch like Words: I will that you ſhall enter into the Land, an bet 
according to the Deed; or, Take and enjoy the Land according to the Deed ; ol, 1 
you this Deed in the Name of Seifin ; or, Euter you into the Land and take Self "out 


or, Take the Land, and God give you Foy of it : Or if the Eſtate be made —_ 
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Need, I give you vonder Land to you and your Heirs, and go and enter into the ſame, and 


7 thereof accordingly; or, Enter into the Land and enjoy it in Pee ſimple to 
3 75 for your Liſe, &c. In all theſe Caſes the Eſtate and 4 Livdey 
3 altho the Feoffor, Oc. ſtand in one County, and the Land in View be in 
another County. 9 Co. 137. 6 C. 26. Co. Lit. 25, 348. ä 

if a Man delivers a Charter of Feoffment to his Feoffee within View, and ſays, [ 
will that you have the Lands that you ſee there, the which are comprized in this Charter, 
according to the Purport of the Charter; this is a good Livery within View; for the 
Charter of Feoffment fully denotes the Intention to enfeoff, and the Words are a 
Licence to the Feoffee to enter into the Land, and to take the Poſſeſſion thereof, ac- 
cording to the Charter. 

gut if the Feoffor had only delivered the Charter of Feoffment within View, and 
only ſhewed the Feoffee the Lands without oY" any Thing, tho' the Feoffee had 
1Aually entred into the Land, and the Feoffor had afterwards agreed to the Entry; 
yet this is no good Feoffment, becauſe the bare ſhewing of the Lands to the Feoffee 
implies no Authority or Licence from the Feoffor to take Poſſeſſion, and conſequent! 
the Entry being without any Authority cannot veſt the Freehold in him, — 
there was no ſolemn Act nor publick Declaration made by the Feoffor, by which the 
pars might diſcover a real Intention to change the Poſſeſſion, and the ſubſequent 
Agreement of the Feoffor can never ſupport an Act which was originally void; for 
tho! the Feoffee, after the Delivery of the Charter, might take the uſufructuary Poſ- 
{fon as Tenant at Will, yet the Freehold ſtill continued in the Feoffor, for that 
cannot paſs from one to another without ſome ſolemn or publick Declaration that the 
Pares may upon any Diſpute determine in whom the Freehold reſides. 2 Roll. 
Air. J. 2 Co. 55. b. 

But in all theſe Caſes of Livery within the View, it muſt be made, 

1- By the Perſon himſelf that makes the Eſtate, for it cannot be made by his At- 
tarney. Terms de la Ley. Co. Lit. 48. Dyer 18. 

2. There muſt be a Relation to the Land; for if the Feoffor delivers the Deed 
enly to the Feoffee in Sight of the Land, this is not a good Livery within the View. 
1 H. 8. 16. 

3. The Parties muſt ſtand within View of the Land, for if the Feoffor, Oc. being 
out of Sight of the Land, ſays to the Feoffee, Oc. Go enter and take Seiſin of the Land, 
and God ſend you Foy of it ; this is no good Livery of Seiſin. G. Lit. 48. 

4 There muſt be Somebody capable of a Freehold to take by the Livery, for if it 
be made to a Leſſee for Years, the Remainder to the right Heirs of 7. & and FJ. &. 
ls then living, it is void. | 
5. The Feoffee muſt enter preſently, for if either the Feoffor, Donor, Cc. or 

Feoffee, Donee, Ec. dies before Entry, the Livery cannot be made good; and yer 
ine Party dares not enter for fear, in this Caſe if he claims it only, and do not 
enter, it is ſufficient. 1 Co. 156. Perk. F. 214. Fitz. Faits 47. 

A Man delivers a Charter of Feoffment, and ſays to the Feoffee, God give you Foy 
75 t; this is a good Feoffment; yet no Livery was made, and it does not appear 
mat it was within View. 41 E. 3. 17. b. 2 Roll Abr. J. 

But it ſeems it is to be intended that it is a Livery within the View, but it appears 
Ws that the Feoffor was not upon the Land. 41 Af 10. Co. Lit. 48. a. 2 Roll. 


If a Man within View of the Land delivers a Charter of Feoffment of it to the 
fee, and faith, I will that you have the Tenements which you ſee there, the which 
* comprized in this Charter according to the Purport of the Charter, and ſhews the 
1 6 this is a good Livery within the View. 38 E. 3. 11. b. 12. 38 Af. 2. Co. 
A Man makes a Charter of Feoffment, and within View of his Lands ſays to the 
5 See yon the Land, enter into and enjoy it according to the Effe® of this Charter, 
"1 t e Feoffee enters; this amounts to a good Livery and Seiſin of the Land. But 
* it would be if he had been out of the View of the Land at the Speaking of 
ords. 18 H. 6. 16. b. 9 Co. 137. Co. Lit. 48. 
** Man makes Livery within View to a Woman, and before ſhe enters the 
r marries her, and afterwards never claims any Thing but in Right of his 
Nen = 18 good Execution of the Livery, for the Husband claiming the Land in 
3 his Wife, ſhall be ſufficient to reduce the Lands actually in her Poſſeſſion, 
eis the proper Perſon to tranſact for her; and therefore ſhall be memes to 
| 7 D "ave 
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have parted with and delivered up the Poſſeſſion to her, ſince after the Coverture þe 
claimed the Land only in her Right. Perk. $. 214. 2 Roll. Abr. 3. Bro. Feoffiueni 5: 
1 Vent. 186. Pollex. 53. | . 

So where two Women were Jointenants in Fee, and one of them made a Fees 
ment to a Man, and Livery within View, by ſaying, Go, enter and take Poſſeſfor 
and before the Man entred he married the Feoffor ; his Entry after the Marriage Was 
a good Execution of the Livery, becauſe by the Livery within View an Interss 
paſſed to the Feoffee, which was not revocable by the Feme, and his Entry after the 
Coverture makes the utmoſt Notoriety the Thing is capable of to diſcover in whom 
the Freehold is lodged, and his Entry ſhall be intended for his Benefit, and therefore 
ſhall have a Retroſpect to the Livery in View to make it a perfect Feoffment, 1 Med 
91. 2 Keb. 872, 880. 1 Vent. 186. Pollex. 45 to 53. 

If a Man lying Sick upon certain Land of which he is ſeiſed in Fee, and agrees to 
make a Feoffment of the Land to another, and ſays to him, that he vouchſafes thy 
he ſhall take Seiſin immediately, and commands all bis Servants that they take the Ferfee 
as their Lord and Maſter ; this is good Livery within the View. 43 A. 20. 234 
Abr. J. 

In "\Miſe it was found by Verdict that A. was ſeiſed in Fee, and made a Dee 
of Feoffment to AM. and her Heirs; and before Livery A. marries A. and at the 
Church-Door, extra terram, ſhewed her the Land, which was in another County, and 
delivered her the Deed, and ſaid that he would that ſhe ſhall have the Land ſecuum 
formam Chartæ, and were married, and after they entred ; and the Baron in the Life. 
time of M. his Wife claimed nothing but in Right of M. his Wife, and M died; and 
after the Baron deviſed the Land to F. S. in Fee, and died; and the Iſſue of 1 
brought Aſſiſe againſt the Deviſee ; and upon this Matter he recovered by Judgment, 
for the ſhewing of the Land and their Entry was taken inſtead of a Livery, and the 
Baron in his Life did not diſagree to it, and the Deviſe was not taken for a Diſaree- 
ment; and it is ſaid in the Time of H. 8. that expreſs Mention ſhall be made in the 
Pleading, that the Land was within the View. Bro. Feoffment de terres, pl. 11, 51. 

Tho? the Livery be made within View, yet the Leaſe ſhall be pleaded to be made 
where the Land is; for it is no Livery nor Leaſe till the Entry of Leſſee. Dyer zz. 

If a Man delivers a Deed of Feoffment to the Feoffee within the View, and flew; 
the Land to him without ſaying any more, and the Feoffee. enters, and Feofer 
agrees to this Entry; yet it ſeems that it is not a good Feoffment. Contra 38 E. 4.14 
2 Roll. Abr. 7. | 
The Livery within View may be made of Lands in another County than where 
the Lands lie, becauſe the Tranſlation of the Feud was often made at the Court 
Baron in the Preſence of Pares Curiæ; and theſe Courts being held ſab die, tis 
Pares could have a diſtin View of every Part of the Manor, and therefore vere 
proper to atteſt this Sort of Inveſtiture tho* the Lands were in a different Count), 
for notwithſtanding that they might have Part of the ſame Manor for which il 


Co 

Court was held. Co. Lit. 48. b. | Go 
When Livery is made within the View, if the Feoffor or Feoffee dies before Lt!) * 
of the Feoffee, it is void. Co. Lit. 48. 6. | real 
See before (EE). * 
A Feoffinent was made of a Houſe and Land which was within the View of tt the 
Houſe, and no Livery made, but only the Deed of Feoffment delivered as his Det * 
in the Houſe; and this was adjudged no Livery for the Land, nor for the Hoi, the 
without mentioning that he ſhould take the Houſe. Moor 458. pl. 632. 9 . 137.6 2 KN 
If A. makes a Leaſe for Tears to B. the Remainder to C in Fee, and makes Leh B 
to B. within the View; this Livery is void, for none can take by Force of a Li Mar 
within the View but he who takes the Freehold himſelf. Co. Lit. 49. b. g Mar 
Two Femes A. and B. were Jointenants in Fee; 4 made a Charter of Feat ta) 
to J. S and Livery within View, and bid him enter, and after, before it 2 live 
cuted, married him. This Livery was well executed after Marriage, for an 1 and 
paſſed by the Livery within View, which cannot be countermanded. 1 J or \ 
| B 
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(HH) What ſhall be ſaid an Execution of the Licery. 


ga Man made and delivered a Deed of Feoffment to a Feme at the Door of a 

Monaſtry, and made Livery to her within the View, and after married her, and 
ffrerwards they both went from the Houſe to the ſame Land, and the Baron 
never after claimed any Thing in the Land but in Right of the Feme : This was ad- 
ſulged an Execution of the Livery, for by this he agreed to the Entry of the Feme, 
«his Entry ſhould be an Entry for the Feme. 2 Roll. Abr. 3. 

If a Man makes a Deed of Feoffment, and makes Livery within the View, and the 
Feoffee dares not enter for the Fear of Death, but claims it; this ſhall be good Exe- 
-ution of the Livery, and ſhall veſt the Freehold in him. Cs. Lit. 48. 5. 

If a Deed of Feoffment be delivered, and Livery within the View made, yet it is 
not a good Feoffment if the Feoffee does not enter into the Land; for ir is not exe- 
cuted before Entry. 38 E. 3. 11. ö. admitted, 38 Af. 2. Cv. Lit. 48. b. 2 Roll. 
Ar. 3. h 


(ll) Is what Caſes ſeveral Parcels will paſs by one Livery, or where ſeveral 
Parties may take by @ Licery to one. 


T ſeems that antiently the Feoffment and giving Livery was performed before the 
1 of the Manor where the Lands lay, but this being found too much to 
ſreighten the transferring the Poſſeſſion, it was found neceſſary to admit the Teſti- 
mony of Strangers; and this came afterwards to be eſtabliſhed for the Conveniency of 
it, and becauſe all Men of the County aſſembled at the County-Court in order to/ / 
determine Diſputes relating to the whole County, as the Tenants of the Manor did 
at their Court-Baron ; and becauſe there lay an Appeal from the Court-Baron to the 
County-Court, ſo that the Pares of the County were thereby ultimately to determine 
all Things relating to the particular Manors, it ſeemed the more reaſonable to admit 
the Pares Comitatus to atteſt the Inveſtiture thro' any particular Manor, and indif- 
ferently thro* the whole County; and from hence it came to be admitted, and ſo the 
law continues, that if a Man ſeiſed of Lands in ſeveral Villages in one County makes 
a Feoffment of the Whole, and gives Seiſin of Parcel of the Lands in one Town in 
the Name of all the Lands in that Town, and in the other Towns, that all the 
Lands of the Feoffor lying in that County ſhall paſs, as well as if there had been 
Livery given in each Town. Co. Lit. 253. 4. 2 Roll. Abr. 11. | | 

But if a Man having Lands in two Counties makes a Feoffment of both, and gives 
Livery of the Land in one County in the Name of all, the Land in the other 
County ſhall not paſs, becauſe there was no Relation or Dependance between one 
County and another, as there was between the ſeveral Manors and County-Courrt ; 
for one County having no Power or Juriſdiction over another, the Pares of one were 
reaſonably preſumed to be ignorant of what was tranſacted in the other ; and there- 
fore the Inveſtiture, which paſſed the Land in one County, was ineffectual to carry 
tne Lands in the other, becauſe that Inveſtiture could be only a Notoriety to the 
Pares of the other County by any . Solemnity of the Transferring of the Poſſeſſion, 
the Poſſeſion muſt reſide where it was placed by the laſt Inveſtiture. Perk. H. 227. 
2 Roll. Abr. 11. 

But if a Manor extends into two Counties, and a Feoffment be made of the whole 

mor, and Livery only in the Part lying in one County in the Name of the whole 
lanor, yet the whole Manor ſhall paſs, becauſe the Inveſtiture is a Notoriety equally 
to all the Pares of that Manor of the Tranſmutation of the Poſſeſſion ; and tho' they 
X* in different Counties, yet they reſide in codem territorio ab eodem feudum habentes, 
« Nerefore are preſumed to be conuſant of every Thing done within the Territory 

, amor to Which they belong. Perk. F. 229. 

; ut if the Manor of Dale extends into the Counties of D. and S. and a Feoffment 
made of the Manor of Dale in D. and Livery and Seiſin in D. nothing paſles by 

5 Livery but that Part of the Manor which lis in D. becauſe the Feoffment being 


f ned to the Manor of Dale in D. nothing can paſs that doth not lie in the County 
D Perk, 5. 228. 
It 


* — — 


nn 


F coffm ent. P art [ 


— —— 8 


—_—__ KD. — 


ä 

If a Feoffment be made to 4. and B. by Deed, and Livery is made to A in | 
Abſence of B. in the Name of both, the Livery is good to paſs the Eſtate to * 
but if the Feoffment had been made without Deed, and the Livery given to one * 
the Name of both, it ſhould operate to him only, becauſe the Parties are united * 
Deed, they all take as one; therefore Livery to one in the Name of the Reſt, i; ,, 
actual Delivery to them all, but without a Deed they are not ſo united; and therefore 
the Delivery to one in the Name of ſeveral, is no actual Delivery to the Reſt, bu 
the whole Eſtate muſt reſide in him to whom it is delivered, and a ſubſequent Af 
cannot take it out of him, ſuch Aſſent being not ſo ſolemn as the Feoffment belides 
in the Caſe of the Feoffment by Deed, A. may be looked upon as the Attorney of 
B. to receive Livery, and therefore the Eſtate ſhall immediately veſt in B. becyſs 
every Man is preſumed» to a Grant to his Advantage; but the Feoffment withoy 
Deed will admit of no ſuch Conſtruction, becauſe no Man can receive Livery a kt. 
torney to another without an Appointment. Co. Lit. 49, 359. 2 Vent, 202, 20x, 
5 Co. 95. 2 Roll. Abr. 9. 2 Leo. 23. 


(KK) Of making Livery of Seifin by Letter of Attorney (in general), 


1 the making of this Livery Care muſt be had, | 
1. That there be a Deed of Feoffment, for otherwiſe a Letter of Attorney to 
deliver Poſſeſſion availeth nothing. 

2. 'That there be a good Authority in Writing, which may be either in the Deed 
of Feoffment itſelf, whether it be Poll or indented, and that altho' the Attorney be 
not Party to it, or elſe by a ſingle Deed beſides the Feoffment, c. 

* That the Attorney do purſue his Authority, at leaſt in the Subſtance and fed 
Ot it. 

4. That the Attorney do it in the Name of the Feoffor, Donor, Sc. who doth 
give the Authority. | 

5. 'That it be done in the Life-time of the Parties. 

But a Livery in Law may not be made by an Attorney. 

And therefore if a Letter of Attorney be to deliver Seiſin generally, and the At 
torney by Virtue thereof delivers Seiſin in View, the Livery of Seiſin is void. St. 
Touch. 217. | 


(LL) By whom and to whom Livery may be made. 


A Feoffment may be made by Attorney. 11 H. 4. 11. 26 Af. 39. 2 Roll. ar. 
Daliſ 95. pl. 23. | 
So it may be received by Attorney. 11 H. 4.71. 2 Roll. Abr. 8. 
A Stranger cannot make Feoffment of my Land by my Aſſent, for it is not n 
Feoffment. 40 A 38. 2 Roll. Abr. 8. | 
| Livery of Seiſin in Deed may be made or taken by the Deputies or Attornies of ti 
Parties, and Livery by them is as good as Livery made by the Parties themſelrs, 
altho* the Parties themſelves be upon the Land at the Time of the making thereof, it 
they do not contradict it. Shep. Tonch. 21. | 
A Man may either give or receive Livery by his Attorney ; for ſince a Contract i 
no more than the Conſent of a Man's Mind to a Thing, where that Conſent or co. 
currence appears, it were moſt unreaſonable to oblige each Perſon to be preſent 2 
the Execution of the Contract, fince it may as well be formed by any other Peron 
wy” r for that Purpoſe by the Parties to the Contract. Co. Lit. 52. 2 Rl * 
If a Charter of Feoffment be made by Deed indented between A. and B. *" 
Letter of Attorney to C. to make Livery ; tho? C. be not a Party to the Deed, 1 
the Warrant of Attorney is good, and the Eſtate ſhall paſs by this Livery. © = 
$52. b. 2 Roll. Abr. 8, 9. 
One Attorney cannot make Letter of Attorney to another to make Livery- 1954 
12. 5. 19 Hl. 8. 10. 2 Roll. Abr. 9. 
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(MM) Il ho may make Livery of Seifin ly Artormy. 


5 an Inſam makes Livery by Attorney, it is void ; contra if he makes Livery in 
proper Per ſon, for there it is only voidable. Bro. Feoffment de terres, pl. 48. 
It ſeems that a Man dumb, who has Reaſon to perceive by Signs, may make a 
reoffment with Livery by Attorney. Bro. Feoffment, pl. 26. 
A Diſeiſee may make a Feoffment ; but when he makes a Letter of Attorney to 
ne to make Livery, where he himſelf has no Eſtate, it is not good ; for he has 
neither jus in re, nor ad rem. 2 Bulſt. 3og. | 
A Tent for Life with Power to make Leaſes cannot make Livery by his At- 
orney ; nor Execntors who have Power to ſell; but where they have Intereſt they 
may. 2 Roll. Rep. 393. 90 77. 4 | 
If Ceſtuy que Uſe having Power to make a Feoffment, he may make Livery by At- 
torney. 2 Roll Rep. 394. BME anos h | | 
A Ceftuy que Uſe may make Livery by himſelf but not by Attorney, for that the 
gtatute is taken ſtrictly. Bro. Feoffment al Uſes, pl. 28. 
But Brook makes a Quere ; for he ſays it was held otherwiſe at that Day. | 
If an Infant, or Woman Covert, makes a Feoffment and Letter of Attorney to Infant, Feme 
nike Livery, and the Attorney do ſo; this is void, for they are not able to give ſuch Covert. 
Authority. | 
And if a Man whilſt he is of ſound Memory makcs a Feoffment with a Letter of Sane Memory. 
lttorney to give Livery, and after he becomes Paralytick, and ſo dumb, but by Signs 
e doth declare himſelf to be willing to have Livery of Seiſin made, and it is made; 
his is a good Livery of Seiſin. | ; 
But if a Letter of Attorney be made to deliver Seiſin of certain Land by one that 
De non ſane memorie, and the Deed of Feoffment was made while he was of ſound 
Memory, and afterwards he doth come to his Memory again, and then the Livery is 
ade upon the firſt Warrant without any new Aſſent, Ec. in this Caſe the Livery is 
ot good. Bro. Feoffment 25. Perk. F. 23. | 


(NN) Ibo may be an Attorney to make Livery of Seiſin, 


HERE are but few Perſons that are diſabled to be private Attornies to make 

Livery of Seiſin; for Infants, Feme Coverts, Perſons attainted, excommunicated, 
Liens, &c. may be; and a Feme may be Attorney to deliver Seiſin to the Husband, 
nd the Husband to the Wife, and he in Remainder to Leſſee for Life. Co. Lit. 52. 

If a Man ſeiſed of Land in the Right of his Wife, leaſe the ſame Land for Life 
ſerving Rent, and makes a Letter of Attorney unto the Wife to make Livery of 
deln, and ſhe makes Livery of Seifin accordingly, and the Husband dies, and the 
\ife accepts the Rent, yet ſhe ſhall have Cui in vita; for this Acceptance cannot 
lake the Leaſe good, inſomuch as ſhe is a Stranger unto the Leſſee; for the Leſſee 
wk nothing by the Wife notwithſtanding that ſhe made Livery of Seiſin, for ſhe 
nade that but as Servant unto her Husband. Perk. F. 199. 

A Feme Covert may be an Attorney to deliver Seiſin to her Husband, and ſo may 
| * TT? be an Attorney to make Livery to the Tenant for Life. Co. Lit. 
p- 4 Perk. F. 198. | 
lt Leſſee for Life makes a Deed of Feoffment and Letter of Attorney to his Leſſor 
[0 deliver Seifin, if the Leſſor makes Livery accordingly, it is a good Feoffment, but 
4 eſſor notwithſtanding he gave Livery himſelf may enter for the Forfeiture of 
N enant for Life, becauſe the Freehold being in the Tenant for Life, the Leſſor 
3 only his Repreſentative to transfer it; but if the Tenant had been only Leſſee 
1. ears, and the Leſſor had made Livery, that had been no Forfeiture of the 
2 7 the Freeheld being only in the Leſſor, he could not be the Repreſen- 
wry 7 the Termor to convey what the Termor had not; and therefore the Free- 
0 ich paſſed by the Livery muſt proceed from the Leſſor himſelf, and conſe- 
ily ſhall bind him. Co. Lit. 52. Perk. F. 200. 

a Letter of Attorney be made to Leſſee to make Livery, and he makes it ac- 


1 O yet this does not determine his Intereſt in the Land, for what he does is 
cer or Servant to the Leſſor. 1 Leon. 192. 
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If 4. makes a Leaſe for Years to B. and after makes a Deed of Feoffment with 


Letter of Attorney to B. to deliver Seiſin, and B. makes Livery accordingly . m, 
ſhall not extinguiſh or effect his Term, becauſe the Livery was made to paſs the Free 
hold, and that he did as Repreſentative to the Leſſor; and therefore ſince the pecg,, 
can claim nothing from the Leſſee, the Intereſt of the Leſſee remains as it va * 


% L * 


(OO) Livery to be by Deed. 
Letter of Attorney to give or receive Livery muſt be by Deed and not by Parte 
that it may appear ta the Court that the, Attorney had a Commiſſion tg repre 
ſent the Parties that are to give or take Livery, and whether the Authority was pur. 
ſued. O, Lit: 48. U. Sa. 4. 2 Roll. Abr. 82. 

For if the Letter of Attorney be to make Livery upon Condition, as to make 
Feoffment conditional, and the Attorney delivers Seifin abſolutely, the Livery i; ng 
good, becauſe the Attorney had no Authority to create an abſolute Fee-ſimple, ard 
therefore ſuch abſolute Feoffment | ſhall not bind the Feoffor, becauſe he gave no {uh 
Authority; and hence in ſome Things the Attorney is called a Diſſeiſor. 11 Hy 
2 Roll. Abr. go. Co. Lit. 258. Perk. g. 188. | | 

But if the Letter of Attorney had been to make Livery abſolutely, and the 4. 
torney had made it upon Condition; this ſeems a good Execution of his Power, and 
the Feoffment good, becauſe when the Attorney had once delivered Poſſeſſion, he 
fully executed his Power, and the Condition annexed to it being without Authority, 
is void, and therefore ſhall not deſtroy the Operation of the Livery. 26 4[. yy, 
2 Roll. Abr. 8. Co. Lit. 258. Perk. g. 192. | | 

An Attorney of the Feoffee by Parol, without Letter of Attorney by Deed made 
to him, cannot take Livery. Co. Lit. 48. b. | 

If a Leaſe for Years be made to A. by Deed, or without Deed, the Remainder in 
Fee to B. and Livery is made to A. this is good tho* he be but an Attorney to tale 
Livery for him in Remainder, for this enures only to him in Remainder. Lit. I 
60. Co. Lit. 49. b. 


(PP) When Livery muſt be made. 


A Letter of Attorney to make Livery muſt be executed during the Life of tit 
Perſon that gives it, becauſe the Letter of Attorney is to conſtitute the Attorney 
my Repreſentative for ſuch a Purpoſe, and therefore can continue in Force only 
during the Life of me that am to be repreſented; and hence it is that if J. & make 
Letter of Attorney to deliver Seiſin after my Death, it is void, becauſe he cannot & 
liver Seiſin during my Life, for that were plainly without any Authority from me; 
_— he do it after my Death, for the former Reaſon. 2 Roll. Abr. 9. Co. Iii t 
Perk. H. 188. | 

This Authority to give Livery may be delegated by Deed indented tho the At 
torney be not Party to the Deed, becauſe the Atrorney takes nothing by the Deed, 
but has only a naked Authority delegated to him; and therefore ſince a Man u 
take an Eſtate in Remainder tho' he is not Party to the Deed, a fortiori one 
Party to the Deed may receive a naked Authority or Power by it. 2 Roll. 4t-5 
vide Co. Lit. 52. | 

But if any Corporation Aggregate, as a Mayor and Commonalty, or Dean 48 
Chapter, make a Feoffment and Letter of Attorney to deliver Seiſin; this Author! 
does not determine by the Death of the Mayor or Dean, but the Attorney Ma) * 
execute the Power after their Death, becauſe the Letter of Attorney is an Aude 
from the Body Aggregate, which ſubſiſts after the Death of the Mayor or Dean, a 
therefore may be repreſented by their Attorney ; but if the Dean or Mayor wor 
by their own private Names, and die before Livery, or be removed, Livery 
ſeems not good. 14 H. 8. 3. 11 H. J. 19. Co. Lit. 52, B. 2 Roll. Abr. 12. nn 

If a Man makes a Deed of Leaſe for Lives rendring Rent, payable at four 22 1 
of the Year, with Letter of Attorney to J. & to make Livery ; & ra 
Livery after three of the Quarters paſt well enongh; for the Leilor in the M 
Time continuing in Poſſeſſion, has not any Prejudice. 2 Roll. Abr. 9. J 

I 
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if A be diſſciſed of Land, and after makes a Charter of Feoffment to B. with 
Letter of Attorney to make Livery, who doth it accordingly ; this is a good Feoff- 
ment tho' he was out of Poſſeſſion at the Time of the Charter made, for the Autho- 
rity given by the Letter of Attorney was executory, and nothing paſſed by Delivery 
of the Deed till Livery made. Co. Lit. 48. b. 

If a Mayor and Commonalty generally, without naming the proper Name of the 
Mayor, make a Feoffment, and Letter of Attorney to make Livery, and the Mayor 
lies, and another Mayor is eleCted, and after that the Attorney makes Livery ; this 
js good enough. Bro. Corporations, pl. 34. | 

A Leaſe was made for twenty-one Years, wherein was a Covenant, that after the 
Expiration of the ſaid twenty-one Years the ſaid Leſſees ſhall enjoy for Term of their 
Lives. To make this a Remainder for three Lives, the Delivery of the Deed and the 
Livery of Seiſin muſt be at the ſame Time; but if the Leſſor firſt delivers the Deed, 
and the Attorney delivers Seiſin after, the Livery is void, for by this Livery it cannot 

s as a Remainder. 1 And. 8. | 

If a Feoffment be made on Condition to re-enfeoff Baron and Feme and the Heirs 
of their Bodies. The Feoffee makes a Gift in Tail accordingly, and Letter of At- 
torney to make Livery ; before Livery executed the Baron dies; yet the Attorney 
may make Livery to the Widow, and ſhe ſhall take in Tail according to the Gift. 
Moor 280. 

A Demiſe was to A. for Life, To held from the Day of the Indenture 2 The 
ſary found that he demifed the 1oth of Zune 44 Eliz. by Indenture of the ſame 
Date: It is a Demiſe at that Time, and the Livery not being made by the Attorney 
jill the 23d of July, was void. Popham Ch. Juſt. If the Deed had been delivered 
after the Day of the Date, and then Livery had been made by Attorney, it had been 
well enough, and had been ſo adjudged. Cro. Fac. 153. 

A Leafs for Life was made to commence at Michaelmas, and the Leſſor made 
Livery after Michaelmas ; this was a good Livery. So if he made a Letter of At- 
orney to make Livery after Aſichaelmas. But if he made a Letter of Attorney to 
nake Livery generally, and the Attorney makes Livery after Michaelmas; this is a 
Diſſeiin to the Leſſor. 2 Roll. Rep. 366. And if Leſfor or Attorney had made Li- 
very before Michaelmas, it had been void. 2 Roll. Rep. 109. 

A Feoffment was made Habendum after Michaelmas, and the Attorney made Livery 
after Michaelmas ; yet it was held void. Cited per Popham, Cro. Elix. 585. 

The Difference is where the Livery is made by the Leſſor in Perſon, and where 
dy Letter of Attorney, being in the ſame Charter generally made; but if the Letter 
of Attorney, be to make Livery after Michaelmas, then in both Caſes it is good 
enough ; for there is no Intention that the Livery ſhould operate futurely, but that 


wery ſhall be made when it ſhould operate, and the Eſtate ſhould be good pre- 
ently, Cro. Tac. 563. | 


(QQ) In what Place Livery by Attorney may be made. 


At \ N Attorney cannot make Livery within View, becauſe ſuch Livery is made by 
ee Signs or Words inſtead of the Act of Delivery; beſides the Power of the At- 
mi mey is to deliver the Poſſeſſion, but that Power is not executed by the Livery in 


ew, becauſe the Poſſeſſion is not in the Feoffee till actual Entry made by him, and 
Mequently the Attorney has not executed his Authority. Co. Lit. 52. 2 Roll. Abr. 9. 


/ | (RR) How Livery muft be made. 


Sr Land be in Leaſe, if the Letter of Attorney be made, the better way is to 
A this Clauſe, Ac omnes alios inde expellendi; otherwiſe it is a Queſtion if he may 
. the Leſſee, Dyer 131, 71. 2 Roll. Abr. 8. 

tit it has not this Clauſe, ir ſeems he may enter and make Livery. Dyer 71, 


945, 49. 
1 1 Co. Lit. 52. b. 


ng in an makes twenty ſeveral Deeds of Feoffment of one Acre of Land, all agree- 
= Su ance, and delivers Seiſin upon all, it is good. Bro. Feeffment de terres, 


If 
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If the Letter of Attorney be to deliver Seiſin upon Condition, and he delizer, 
without Condition; this is not good, but he is a Diſſeiſor. 11 H. 4. 3. 2 RA 

That which for the moſt part as to the Manner and Order of making it, is 3 * 
Livery. of Seiſin if it be made and taken by the Parties themſelves, is good bei 
made and taken by their Attornies or Deputies that have a good Authority, and 40 
well purſue it; and therefore if the Conveyance be made of divers Lands, and tj, 
lie in one County, and a Warrant of Attorney is made to give Livery generally, ang 
the Attorney makes it in one Part of the Land in the Name of all the Reſt; this i 
a good Livery. Et ſic de ſimilibus. Dyer 283. 


— —_ 


(SS) Livery to one in the Abſence of the other Feaffee, or to more Perſous thy 
is requiſite. 


F a Leaſe be made to 4. and B. for Years without Deed, the Remainder in fee 
to C. and Livery is made to A. in the Abſence of B. in the Name of both; thi 
is good Livery to veſt the Remainder in & Co. Lit. 49. b. 

If a Letter of Attorney be made to two jointly, to make or take Livery of Seit, 
and one of them alone doth it without the other; this is a void Livery. 

But otherwiſe it is when it is made to two jointly or ſeverally, tor there one 
them alone may do it. Cy. Lit. 49. 

And fo in all ſuch like Caſes where the Attorney does leſs than the Authority and 
Commandment, all that he does is void. 

But for the moſt part where the Attorney does that which he is authorized to dh 
and mere alſo, it is good for ſo much as is warranted, and void for the Reſt (: 
Lit. 52, 258. Perk. 5. 187, 188, 189. 

And altho' Livery of Seiſin cannot be made to one in Name of him and of another 
who is abſent, by which any Eſtate of Freehold ſhall paſs to him who is abſent with. 
out Deed, becauſe his Eſtate is only to commence by the Livery ; yet when a Leaſe 
is made to two for Years without Deed, the Remainder for Life, the Leſſees imme. 
diately have an Intereſt in the Land before any Livery made ; and therefore Livery 
made to one who has Intereſt in the Name of him and the other, ſuffices to this Pur 
pole. 5 Co. 95. a. ; 

If a Leaſe for Years be made to A. and B. Remainder to C. for Life, a Diverlty 
was taken by ſome between two Joint- Attornies, who have expreſs Authority to tale 
Livery and Seifin by Deed, and two Joint-Leſſees, who have Power to receive Liv!) 
for the Benefit of another by Warrant in Law; for Livery made to one Attorney it 
Name of both, is not good.; for he does not purſue his expreſs Warrant, becauſe it 
had no Warrant for himſelf only, they both making but one Attorney. But in Cal 
of two Joint-Leſſees, the Livery made to one Leſſee in Name of both, is good; fr 
they had an Intereſt in the Land before their Entry, and the Livery made to one 
the Name of both makes an actual Poſſeſſion in both, which is ſufficient to ſupp! 
the Remainder to C. And in the one Caſe the Livery is made to the Leſſees v0 
have Intereſt, and in the other to him who made the Warrant of Attorney ©) i 
Attornies, who have but a bare Authority. 5 Co. 94. b. 95. a. Co. Lit. 49. 6. 

If A. makes a Deed of Feoffment to B. and C with Letter of Attorney to nüt 
Livery, and he makes Livery to B. in the Abſence of C. in the Name of both, t 
good. Co. Lit. 52. | 

If a Man makes Letter of Attorney to make Livery to V. or to S. and he me 
Livery to either of them, it is good. But if he makes Livery to both, it is void; It 
it is contrary to his Warrant: And hence it ſeems that the Feoffment is goed by ” 
Livery by the Letter of Attorney without Deed of the Feoffment. Bro. Fefe! 
terres, pl. 83. 
If a Man be diſſeiſed of Blackacre and IVhiteacre, and a Warrant of Attorney 
made to one to enter into both theſe Acres, and to make Livery, and the Artor'e! 
enters into one Acre only, and makes Livery of Seiſin there ſecundum formun Coon! 
the Livery of Seiſin is void for all, for in this Caſe he does leſs than his Authority 

If a Letter of Attorney be to give Livery of Seiſin to F. S. and the Attofne) 80 
it to F. S. and V. S this Livery is good to J. S. and void to . S. er 

If a Warrant of Attorney be given to make Livery to one, and che . 
makes Livery to two, or if the Attorney had Authority to make Liver) of Backs 


5 [4 } 
and Ihitcacre, and he made Livery of Blackacre and /{hiteacre, tho the aw 
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has in theſe Caſes done more, yet there is no Reaſon that ſhould vitiate what he has 
done purſuant * his Power, ſince what he did beyond it is a perfect Nullity, and 

id. Perk. J. 189. | 
—_ if 2 Attorney were to deliver Seiſin to two, and he made Livery only to 
ane; that had been void, becauſe he had no Authority to deliver the whole Poſſeſſion 
to one excluſive of the other, and therefore it is void for the Whole. Perk. F. 188. 

If a Letter of Attorney be given to two jointly to take Livery, and the Feoffor 
makes Livery to one in the Abſence of the other in the Name of both ; this is void, 
becauſe they being appointed jointly to receive Livery, are conſidered but as one. 
Co. Lit. 49. 2 Roll. Abr. 8. 

But if a Feoffment be made to A. and B. and the Feoffor gives a Letter of At- 
totney to deliver Seiſin, and F. F. gives Livery to A. in the Abſence of B. in the 
Name of both; this is a good Livery, for tho' the intire Poſſeſſion be delivered to 
one only, yet they be Jointenants by the Deed of Fcoffment, ſuch Livery to one 
makes no Alteration or Change in the Poſſeſſion, becauſe if the Livery had been 
made to both, each had been placed in the Poſſeſſion ; beſides that every Man be pre- 
ſumed to accept a Gift for his Advantage, A. is looked upon as the Attorney of B. to 
receive the Poſſeſſion for him ; and therefore the Livery to A. enures to the Benefit 
of B. till he diſagrees to it. Co. Lit. 49. 2 Roll. Abr. 8. 

But if a Letter of Attorney be made to three Conjuntim & Diviſim, and two only 
make Livery ; this is not good, becauſe not purſuant to their Authority; for the De- 
legation was to them all three, or to each of them ſeparately ; yet if the third was 
preſent at the Time of the Livery made by two, tho' he did not actually join with 
them in the Act of Livery, yet the Livery is good, becauſe when they all three are 
upon the Land for that Purpoſe, and two make Livery in the Preſence of the third, 
there is his Concurrence to the Act tho' he did not join in it actually, ſince he did 
not diſſent to it. Dyer 62. 1 Roll. Abr. 32. b. 
If a Letter of Attorney be given to A. to make Livery of Lands already in Leaſe, 

the Attorney may enter upon the Leſſee in order to make Livery, becauſe while the 
Leſſee continues in Poſſeſſion, the Attorney cannot deliver Seiſin of it; and therefore 
to execute the Power given him by the Letter of Attorney, it is neceſſary he ſhould 
have a Power to enter upon the Leſſee. But by Rolle, It is the ſafer way to inſert 
a Clauſe in the Letter of Attorney, for the Attorney to enter & omnes altos inde ex- 
pelleud. Co. Lit. 52. b. Poph. 103. Dyer 131. a. 340. a. 2 Roll. Abr. 9. 


(TT) Delivery of Keiſiu of Part in the Name of the II Hole, or of more than 
the Authority extends to. 


þ a Man be ſeiſed of Blackacre and Nhiteacre, and he makes a Deed of Feoffment 
of both, and a Letter of Attorney to enter into both theſe Acres, and to deliver 
YXiſin of both of them according to the Form and Effect of the Deed, and he enters 
into Blackacre, and delivers Seiſin ſecundum formam Charte ; this Livery of Seiſin is 
good altho' he does not enter into both the Acres, nor into one Acre in the Name of 
both; for when he delivers Seiſin of one ſecundum formam Cbartæ, this is Tantamount, 
and implies a Livery of both. Co. Lit. 2. 4. 
And if the Feoffment be made to two or more, and the Warrant of Attorney is 
to make Livery to them both, and the Attorney makes Livery of Seiſin to one of the 
Feoffees ſecundum formam & effeftum Charte ; this is good to both, and yet he that is 
abſent may waive the Livery. O. Lit. 52. a. | 

If a Letter of Attorney be to give Livery of Seiſin of Whiteacre only, and he 
mikes Livery of Mbiteacre and Blackacre alſo; this Livery is good for Hhiteacre, and 
void for Blackacre. | 
In Ejectment it was held by Chief Baron Hale, and the Court, That where a 
8800 of Attorney is made to enter into any Part of the Lands in the Name of the 
ole, and to make Livery, that the Attorney may enter into any Part accordingly, 


A in the Poſſe ſſion of ſeveral Tenants, and make Livery of the ſeveral Tenements 
everally. Hardres 314. 


. 
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(UU) I here Livery is coid on Acconnt of the Letter of Attorney being bad. 


F : 5 
Letter of Attorney to receive Livery on a Feoffment miſrecites the Feoffment, 


the Livery is void. Cro. Eliz. 603. 2 Roll. Rep. 274. 8 


— 


Feoffment. Pr; . 
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(VV) What Act er Thing is a Revocation of a Letter of Attorney 20 mal, js 
Livery of Seiſin. 1 

h 

F a Man makes a Deed of Feoffment with a Letter of Attorney to make Livery b 
I he may revoke it before Execution of the Livery. 34 U. 6. 14. 2 Roll, 4 it, 1 

Co. 90. b. b 
N If 5 Man makes Charter of Feoffment with Letter of Attorney to deliver Seifn i 
and before Livery made, by Malady he becomes Paralytick, ſo that he is mute x: * 

Time of making Livery, but by all Signs which a Man could perceive he agreed tg * 
the Delivery of the Seiſin; this is a good Feoffment, and no Revocation of the Letter 4 
of Attorney. 25 1 4. 2 Roll. Abr. 11. 

If there be a Letter of Attorney to deliver Seiſin, and before Seiſin delivered t 
Virtue thereof, the Feoffor gives Authority Ore tenns to the Attorney to make Lixer, | 
he may give Seiſin by Virtue of the Authority Ore tenus notwithſtanding the Lens i 
of Attorney ; but then (as in Caſe the Letrer of Attorney was in any wiſe defective) j 
the Attorney muſt ſwear he did it by Virtue of the Authority Ore tents; for if he 
did it by Virtue of the Letter of Attorney, the other Authority will not avail th: 1 

Delivery. It was ſaid he could not deliver it by Virtue of both Authorities; 51; 1 

\, © Quare. Allen 53. t 

— If a Man makes a Charter of Feoffment of two Acres, whereof the one is in Lat 

for Years and the other in Demeſne, and makes Letter of Attorney to make Liver; — 

and after the Feoffor himſelf makes Livery of the Acre in Demeſne in Name of Fa * 

Whole ; tho' the other Acre, which is in Leaſe, cannot paſs by it, yet the Letter of 7 
Attorney is revoked for this Acre, for it appears that ſo was the Intent of the Feofſor 

2 Roll. Abr. 12. * 

If the Feoffor dies before Livery is made by the Attorney, the Letter of Attorney 1 
is revoked in Law, becauſe by his Death the Land is deſcended to his Heir. Co. F 
Lit. 52. b. 

80 if the Feoffor dies before Livery be made by the Attorney, the Letter of At- - 
torney is revoked in Law, becauſe Livery cannot be made to his Heir, for then te 7 
ſhall take by Purchaſe where he was named by way of Limitation, Co. Lit. 52.6, 4 

If a Corporation Aggregate, as Mayor and Commonalty, Dean and Chapter, or C 
ſuch like, make a Charter of Feoffment, with Letter of Attorney to make Liver), a 
and before Livery made the Mayor or Dean dies, yet the Letter of Attorney is nat 7 
revoked, becauſe the Corporation never dies. Co. Lit. 52. B. 

But it is otherwiſe of a Sole Corporation, as a Biſhop, Parſon, c. Co. Lit. 52.6: 2 

If a Man makes a Deed of Feoffment of Land in two Vills with Letter of At up 
torney to make Livery, and before Livery made by the Attorney the Feoffor bim. "ul 
ſelf makes Livery of the Land in one Vill; this is a Countermand of the Letter ct 
Attorney, ſo that the Attorney cannot take Livery in the other Vill. 2 Roll. Ar . or! 

If a Fine be paſſed between the Grant and the Livery, it is no Countermand of tt the 
Livery. Daliſ. 111. th: 

* 

(WW) How Livery of Kiſin Mall enure, and be taken and conſtrucd. * 

W th 

IVERY of Seifin is ſometimes made ſingle, and without any Relation to the | 
Deed whereby the Eſtate upon which the Livery is created at all: And ome U 

times and moſt commonly it is made with Reference to the Deed in theſe ot ſuca Do 
like Words, [ Secundum formam Cbartæ J. In the firſt Caſe the Eſtate is oſtentime | 
made upon the Livery ; and there may be one Eſtate contained in the Deed, 4 of 
another made by the Livery ; alſo there may paſs more Land by the Livery than | 
in the Deed ; and by this Means when there is a Fault in the Deed ſo that the Lan to 
will not paſs by the Deed, it may perhaps paſs by the Livery: But in this Caſe then ha 
there muſt be apt Words uſed in the making of the Livery to create the Eſtate ale me 
as well as to give the Poſſeſſion. 1 1 
But where the Livery of Seiſin is made with Relation to the Deed, there !! = for 
take Effect according to the Deed, or not at all; for theſe Words, ſec I — 


Charte, are to be underſtood according to the Quantity of the effectual Eſtate col 
tained in the Deed, 10 
I 


cb 9.3. Feoffment. 


And therefore if one makes a Deed of Feoffment to another, and in the Deed there 
contained no Condition at all; and when the Feoffor makes Livery, he makes 
Livery upon Condition ; or if the Decd contain an Eſtate to him and his Heirs, and 
he makes = of an Eſtate in Tail or for Life; in theſe Caſes there paſſes nothing 

e Deed. 
114 yet if there be apt Words uſed to create ſuch an Eſtate at the Time of the 
Livery made, ſuch an Eſtate may be made by the Livery without the Deed, and 
then the Deed ſhall be void. 

But if in theſe Caſes the Feoffor ſays when he makes Livery on Condition in Tail 
xr for Life, ſecundum formam Charte ; in this Caſe there is a good Feoffment made 
according to the Deed, and the additional Words are void. 


80 if a Man makes a Leaſe for Years, and makes Livery ſecundum formam Charte ; 
this is but a Leaſe for Years ſtill. 

And if A. gives Land to B. to have and to hold after the Death of A. to B. and 
his Heirs; this is a void Deed ; and therefore if the Livery of Seiſin be made fecundun 
frmam Chart e, the Livery of Seiſin is void alſo, 

But if when he gives Livery of Seiſin, he gives it to him and his Heirs, without 
theſe Words ſecundum formam, Sc. or if in the making of Livery he ſays, Here 
| deliver you Seiſin of this Land, to have and to hold to you and your Heirs for ever, or 
the like ; this may make a Fee-fimple, 

And ſo if one makes a Deed of Feoffment of two Acres, and after makes Livery 
of Seiſin of four Acres; in this Caſe if there be Words in the Livery of Seiſin ſuffi- 
cient to make a new Eſtate, the other two Acres may paſs alſo. Lit. $. 359. Co. Lit. 
48, 49, 122. Fitz. Eſtopel 1177. Feofſments and Faits 23. J Ed. 4. 25. 

If 4. by Deed gives Land to B. to have and to hold after the Death of A. to B. 
and his Heirs; this is a void Deed ; and therefore if upon this Deed Livery of Seilin 
be made before the Day by the Party himſelf, or after the Day by his Attorney, 
ſecundum formam E eſſectum Chartæ, the Livery is void alſo, for it cannot enter ſo. 

And yet if a Leaſe be made for Life to begin i futuro, and at or after the Day 
comes the Leſſor himſelf in Perſon, and makes Livery of Seiſin ſecundum forma 
Charte; in this Caſe the Leaſe perhaps may become good by the Livery of Seiſin. 
2 Co. 55. 5 G. 94. & Greenwood's Caſe, Mic. 17 Fac. B. R. 

If an Agreement be made between two, that the one ſhall enfeoff the other upon 
Condition of Surety of Money, and afterwards Livery of Seiſin is made generally 
without any ſuch Condition ; in this Caſe, it is ſaid by ſome, the Eſtate ſhall be on 
Condition ſtill, Co. Lit. 222. ; | 

If there be a Fault in the Deed, as by the Miſnaming of the Feoffor, E3c. Feoffee, 
Cc. or the like, and afterwards the Feoffor, Oc. in Perſon makes Livery of Seiſin 
upon this Deed to the Feoffor, Ec. by this the Fault of the Deed may be holpen and 
cured, Perk. H. 42. 

If one makes a Feoffment to himſelf and another, and gives Livery of Seiſin to the 
ther; this is a good Feoffment, and ſhall enure to the other wholly, and he ſhall take 
tie Whole by the Feoffment and the Livery ; and ſo if the Livery be made to one 
mat is capable, and to another that is not capable; he that is capable ſhall take the 
M hole, and the other ſhall have nothing. 

do if a Feoffment be made to two, and one of them dies before the Livery is made, 
and after the Livery is made to the Survivor; in this Caſe the Livery ſhall enure to 
de Survivor only, and he ſhall have all the Eſtate thereby. 

So if a Feoffment be made without a Deed to a Corporation and to F. H. and 
Livery is made to J. S. alone; in this Caſe J. S. ſhall have the Whole, and the Cor- 
poration nothing at all. Perk. FG. 203, 204. 7 H. J. 9. | 

4 Feoffment be made to four, and Livery of Seiſin is made to one, two or three 
: them ; this ſhall enure to them all. 

** if Leſſee for Years make a Feoffment in Fee, and ſuch a Letter of Attorney 

. e Leſſor, and he delivers Seiſin accordingly ; this Livery ſhall bind him, for it 

a be, ſaid as in his own Right, becauſe the Leſſee had no Freehold whereof to 
| Pate Livery, Co. Lit. 52. 

$6, Leſſor makes a Deed of Feoffment, and a Letter of Attorney to the Leſſee 
— 1 to give Livery, and he does it accordingly ; this ſhall not be conſtrued to 

dul or hurt his Term. Co. Lit. 52. 


Pods it the Feoffment be without Decd, it ſhall enure to him wholly to whom the 
ery is made. | — 


And 
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And if one of them gives Warrant to the Reſt to take Livery for him, and 4 
do ſo; this thall enure to them wholly, and not to him at all for any Part, þ,, 
10 Ed. 4.1. 5 Co. 95. i T3, 

If the Tenant makes a Feoffment to his Lord and another, and gives Lirery g 
Seiſin to the other; this ſhall enure wholly to the other until the Lord agree 4 
and then to them both. 10 Ed. 4. 12. 0 

If one makes a Feoffment of one Acre of Land to A. and his Heirs, and ang, 
Deed of the ſame Land to A. and his Heirs of his Body, and delivers Seiſin — 
to the Form and Effect of both Deeds; in this Caſe it ſhall enure by Moieties ; 
he ſhall have an Eſtate-tail and a Fee- ſimple expectant in the Moiety, and 1 Fre 
ſimple in the other Moiety. Co. Lit. 21. | " 

If two ſeveral Deeds of Feoffment be made to two ſeveral Perſons of one and the 
ſame Thing; he that can get the Seiſin firſt ſhall have it. Rem domino vel non dim 
wendente duobus, in jure eſt potior traditione prior. Ibid. 

If Leſſee for Life makes a Feoffment and a Letter of Attorney to the Leſſir u 
make Livery, and he makes Livery accordingly ; in this Caſe this ſhall not enure u 
bar him of his Entry upon the Feoffee for the Forfeiture of his Leſſee. 

Feoffment of a Meſſuage in the Tenure of Thomas Cotton, and a Letter of Attorney 
to make Livery of a Meſſuage in the Tenure of Robert Cotton; adjudged that the 
Feoffment was good notwithſtanding this Variance, for the Livery was made of the 
right Houſe, and the Miſtake of the Tenant's Name ſhall not make it void. Dye 
376. Hob. 1711. Vide 1 And. 58. 

In an Aſſiſe brought by Husband and Wife de libero Tenements in Srith'ton, the 
Plaint was of a Meſſuage, forty Acres of Meadow, Ec. cum pernentiis, &c. The De. 
fendant pleaded a Leaſe for Years made to him by J. P. at S. per nomen of a Capita 
Meſſuage, Ec. in the County of H. and of all Lands, Ec. which were demiſed uit 
the ſaid Capital Meſſuage, and which were im the Occupation of the ſaid J. N of his 
Aſſigns; and averred, that the Lands mentioned in the Plaint were occupied vith the 
ſaid Capital Meſſuage by the ſaid F. P. To this Plea the Plaintiff demurred, for that 
the Houſe and Lands were in ſeveral Counties; but adjudged that upon a Leaſe for 
Years the Lands in both Counties ſhall paſs; but it is otherwiſe upon an [ſtate for 
Life or upon a Feoffment, becauſe there muſt be ſeveral Liveries. Dyer 246. 

The Feoffor being ſeiſed in Fee of three Acres, made a Feoffment of one Acre to 
B. G. to the Uſe of the Feoffor in Fee, and ſo of another Acre to another, and of 
the third Acre to another, to the ſame Uſe; and afterwards he made another Feof- 
ment of all three Acres to another Perſon in Fee, with a Letter of Attorney to KA 
to deliver Seiſin in the Name of all three Acres; adjudged this was a good Feoffmen: 
and Livery, and that all the three Acres paſſed. Bendl. 15. 

A Deed of Bargain and Sale was made without the Words Dedi & Conceſſi, and u 
the Bottom of the Deed there was a Letter of Attorney to B. G. to make Lien; 
this Deed was given in Evidence at a Trial in an Action of Treſpaſs ; and it was 0 
jected that the Letter of Attorney was void, becauſe the Attorney was not a Party 
the Deed ; but adjudged that this Sort of Conveyance is a common Aſſurance, ul 
therefore youu Cro. Eliz. gos. 1 Leon. 25. 

Leaſe for Years, and afterwards the Leſſor bargained and ſold the Lands to J. 
ang his Heirs; which Deed being not inrolled, the Bargainor delivered Seiſin 0! te 
Lands ſecundum formam Charte indentat* prediff : The Queſtion was, Whether ta 
was a Feoffment, and adjudged that it was; it is plain that the Bargainor intend 
that it ſhould be ſo by the Livery. Another Queſtion was, if the Leſſee had ?, 
torned zo the Bargainee, whether the Reverſion would have paſſed ; and it ſeemes 
that it would not, becauſe there were no Words in the Deed to paſs it as a RT 
ſion; and it was ſaid, where a Man has a Reverſion, and he releaſes or confirms !? 
another all his Right in the Lands, if he to whom the Releaſe was made had nothin 
in the Land, altho' an Attornment is made, nothing operates by ſuch Deeds, al? 
there are Words in them to enlarge an Eſtate, viz. Habendum to them and ti 
Heirs. 2 And. 68. x 1 

If a Deed of Feoffment with Letter of Attorney to make Livery be ſimple, ® 
the Attorney makes Livery upon Condition, yet it is a good Execution of the Lett 
of Attorney, inaſmuch as he has performed all which he was commanded, and ith 
(but the Condition is void). 26 Aſſ. 39. 2 Roll. Abr. 8. ad 

If a Decd of Feoffment and Letter of Attorney to make Livery be ſimple, * 
after the Feoffor commands the Attorney to make Livery upon a certain Condit r 


h.6. 6.3: Ma” Feoffment. 


ad he does it accordingly ; this is not a good Feoffment, but a Diſſeiſin to the 
offor ; for it is a Revocation of the firſt Letter of Attorney, and then this cannot 
ene a new Power to make the Feoffment without Deed. Dubitatur, 26 39. 
all. Abr. 8. 

= — be acknowledged to be inrolled, and before Inrolment Livery is made; 
dis will make it to be a good Feoffment, and not a Bargain and Sale. So where a 
lan for a valuable Conſideration of. Money makes a Deed and Letter of Attorney to 
liver Seiſin, and before Livery the Deed is inrolled within fix Months; this ſhall be 
00d Bargain and Sale: But if the Livery is made before the Inrolment, the 


9 


Ine ſhall then paſs by the Livery. Poph. 49. 1 And. 113. 4 Co. Hind's Caſe. 
And. 3, 162, 203. 4 Leon. 4. Hob. 222. 

If a Letter of Attorney be in the Deed, or a Covenant to make Livery, there 
othing ſhall paſs by the way of Uſe, viz. by Tranſmutation of Poſſeſſion; but ac- 
ording to the Common Law by Tranſmutation of Eſtate only. 2 Inſt. 672. 

If a Man be difſeiſed, and makes a Deed of Feoffment and a Letter of Attorney to 
ter and take Poſſeſſion, and afterwards to make Livery ſecundum formam Charte ; this 
; a good Feoffment tho' he was out of Poſſeſſion at the Time of the Deed made, 
cauſe the Feoffment takes Effect by the Livery, and not by the Deed. 

In all Caſes the Attorney muſt purſue his Warrant of Attorney that he hath to 
liver Seiſin in Subſtance and Effect. Co. Lit. 52. b. 

Alſo the Authority given by the Letter of Attorney is executory ; and nothing 
il paſs by the Delivery of the Deed but only an Eſtate at Will (Lit. g. 70.) till 
irery made. Co. Lit. 48. b. 


(XX) What muſt be done after Livery of Seifin. 


\ FTER the Delivery of Seiſin the Feoffor, or his Attorney, and all the Wit- 

neſſes, muſt withdraw and leave the Feoffee in quiet Poſſeſſion, and then there 

ſt be an Indorſement on the Back of the Deed to this Effect: 

Yemozandum, That the Day and Tear above written (or any other Day wherein Inlorſement 

e Livery is made) Livery of Seiſin was made by the within written A. B. (the Feoffor) when Livery 

the within named C. D. (the Feoffee) of all and ſingular the Meſſuages, Lands and " 12. ä 
enements within mentioned, To have and to bold to the ſaid C. D. and bis Heirs, ac- ä 

brding to the Form and Effe of the within written Deed. 

But if the Livery be made or received by Attorney, and the Warrant or Warrants When made 

f Attorney are not in the Deed, (which is the beſt way) then in the Indorſement o received by 
is neceſſary for the Attorney who delivers or receives the Seiſin to ſay, that by ä 

wel f a Letter of Attorney bearing Date, &c. he received Seiſin, (or he gave 

n) &c. | | 

Nite; If in the Indenture there is a Warrant or Warrants of Attorney or Attor— 

es to make Livery, the Deed muſt be Tripartite, according to the old way, between 

he Feoffor of the firſt Part, the Feoffee of the ſecond Part, and the Attorney or At- 

nies of the third Part. But if there are Attorney or Attornies, as well to make as 

due Livery, then the Indenture ought to be Quadripartite, between the Peoffor of 

de firſt Part, the Feoffee of the ſecond Part, the Attorney or Attornies to make 


= 1 the third Part, and the Attorney or Attornies to take the Livery of the 
durth Part. | 


(YY) WWhere Livery is preſumed at Law, or ſupplied in Equity. 


HE Defendant would have avoided a Conveyance for want of Livery, but the 
Plaintiff on a Bill by him was relieved. Toth. 104. S. P. Toth. 105, 11. 

© like for want of Livery or Attornment. Toth. 116. | 

* Feoffment being made by way of Mortgage, but no Livery and seiſin thereof 
* 7 a Bill was brought by the Executors of the Mortgagee to ſupply the Defect, 
*. be relieved againſt Judgments ſuffered by the Heir of the Mortgagor ; and 
* "BY it was decreed ; and that the Judgments ought not to incumber the mort- 
— remiſſes till the Mortgage Money ſhould be all paid, eſpecially ſince the 

Sagor had covenanted for further Aſſurance. Rep. in Canc. in Finch's Time 28. 
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himſelf into the Eſtate, and hold it till his Bond-Debt was paid; but having dl. 


— 
More Lands having paſſed in a Feoffment than were intended, was holpen ; 
Equity notwithſtanding a Verdict and Judgment at Law, ſuppoſing ſome Circun, 2 
tion. Toth. 186. | en. 
Where a Perſon died before Livery and Seiſin, and before Aſſurance perfecled. 
was ordered to be perfected. Toth. 237. it 
There were three Coparceners, and one for a valuable Conſideration ſold the Land 
but before Execution he died ; it was decreed againſt the Defendant in Cane, 1. 
14 Car. Toth. 106. 

Defendant would have avoided a Leaſe for want of Livery, but becauſe the Plans 

had enjoyed the Premiſſes twenty-five Years, it was decreed that he ſhould enjoy it 

vietly. Chancery preſumes Livery, and therefore decreed Plaintiff ſhould hold dn 
þ woke the Continvance of his Life; tho? after long Poſſeſſion Courts at Lay will pre. 
ſume Livery. 1 Vern. 196. Toth. 116. 

If a Man ſells Lands in two Counties for Money, and makes Livery in one only 
he ſhall be compelled in Conſcience to perfect the Aſſurances by another Livery; G 
the Contract faileth in a Circumſtance or Ceremony. Cary's Rep. 24. 

A Deed of Lands in two different Counties, by way of Feoffment and Livery and 
Seifin, was indorſed of the Lands in one County only, but nothing mentioned 
any Livery of the Lands in the other County; but decreed that by Reaſon of the 
Poſſeſſion and great Length of Time (being upwards of ſeventy Years before) Equiy 
will ſuppoſe and ſupply it; and ſaid, that it would have been much ſtronger on the 
other Side had the Livery been indorſed of the Lands in one County in the Name dt 
both; for that would have implied that none was of the other, and that one vas de. 
ſigned for both. Select Ca. Canc. in King's Time 18. 

In this Caſe it was inſiſted, that as to the Poſſeſſion and Length of Time, the In. 
tendment endeavoured to be made out from thence can have no Weight, becauſe th 
ſame Perſons that enjoyed the Lands under the Deed were alſo Heirs at Lav, and 
as ſuch muſt have enjoyed them otherwiſe tho' there had been no ſuch Deed; yet 
Lord Chancellor declared, that was he to try this Matter [at Law], he ſhould pre- 
ſume and fo direct that Livery was executed as to all the Lands, according to the 
Deed, after this Length of Time; but however that this Court would aid a Def:& af 
this Kind. Fitz-Gibb. 146. 

A. made a Feoffment in Fee by way of Mortgage of ſeveral Houſes in Londmn far 
ſecuring the Payment of 400 J. and Intereſt; and being likewiſe indebted to ſererd 
other Perſons by Bonds, he died before the Money due on the Mortgage was paid 
After his Death the Bond-Creditors demand their reſpective Debts of his Heir, who 
had nothing to pay them but the Equity of Redemption of this Mortgage. One dt 
the Creditors of B. undertook to ſatisfy the Mortgage, which he did, in order to 


covered that there was no Livery and Seiſin indorſed on the Feoffment, he brought 
an Action of Debt againſt the Heir upon the Bond of his Anceſtor, and got Jud 
ment; bug before the Execution the Seal was opened on Purpoſe for a Sn 
which was taken out, and a Bill filed, to help this defective Conveyance, which v 
ſupplied 8 and the Mortgagee had his Money. Nel. Rep. in Canc. 183 

And tho' the Heir of the Mortgagor, after diſcovering the Defect of Liver), 
ſuffered Judgments to be obtained by ſeveral Bond-Creditors, in order to prevent the 
Mortgagee's having his Money; yet the Heir was decreed to convey a perfect Ear 
of Inheritance, ſubject to Redemption on Payment of the Principal and Interel (0 
on the ſaid defective Deed; and a perpetual Injunction for quiet Poſſeſſion againſt be 
Heir, and all other Defendants, and to ſtay all Proceedings at Law. Rep. is Can. 4 
Finch's Time 28. 

If a Deed of Feoffment be given in Evidence at the Afſfiſes to be made forty Ve" 
paſt, but it cannot be proved that Livery was made, yet if Poſſeſſion has gone all 4 
Time according to the Deed, it is good Evidence to the Jury. And Coke C a h 
he would direct them to find a Livery, for it ſhall be intended; but if the uf - 
all this ſpecially, he could not adjudge this to be a good Feoffment without Liver): 
1 Roll. Rep. 132. | ; 

After Freehold Eſtate determined, Livery ſhall be intended, and need: got bt 
pleaded by the Reverſioner. Plow. 149. 8 

A Tenant in Tail by Settlement on Marriage of B. his Son with M. mace * wy 
ment to the Uſe of himfelf for Life, Remainder to B. for Life, Remainder 1 F : 
Sc. Sons by M. This Deed was indorſed generally, (viz. Livery made to 11 ; 


| n — 
Ch. 6. 9.4. Fines. | | 


ted by N. R. the Feoffee thereto) B. and M. bad C. D. E. the Plaintiff, and E 
be Defendant, and fix other Sons. A. levied a Fine to V then his Eldeſt Son, to 
the Uſe of A. and his Heirs; . dies; A. conveyed the Land to F. and died; (C. 
and D. the two Elder Sons, died, as it ſeems, and without Iſſue) E entered, ſuppo- 
fing that Livery was not well given. Lord Keeper decreed, Fir, That the Letter of 
Arorney ſhould be ſupplied, and Livery admitted; tho' it was objected that this was 
n Effect to decree a Diſcontinuance, which is a wrong and unlawful Act; and that 
t was Secondly, to aſſiſt a Remainder Man in Tail in a third Remainder (for he was 
the third Son) againſt a legal Fine of his Father, Tenant in Tail, and whoſe Fine 
vas a Bar to him in Law; and allo againſt the Acceptance of the Fine by V who 
ined with A. who had Power by the Recovery to have barred the Eſtate of the 
Haintif, But to this laſt the Lord Keeper ſaid, the Grandfather might have the 
Conveyance, made by himſelf, in his own Hands: And it is apparently ſo; for he 
recites in that Deed, that he was Tenant in Tail, and he recites not the Feoffment 
made by himſelf. 1 Cz. Chan. 240. And that at any Trial at Law to be brought by 
E. (the Plaintiff) E the Defendant ſhould admit Livery and Seiſin; and that this 
Decree was affirmed on a Rehearing. Rep. in Canc. in Finch's Time 194. 

Lands were conveyed by Feoffment, as a Marriage-Settlement, on the Wife, but 
no Livery was made; The Husband died, and by his Will left to the Wife more 
than ſhe would have by the Settlement, and gave the Lands to A. and B. Decreed 
that A and B. execute Conveyances to her for Life, and deliver the Poſſeſſion to her. 
ep, in Cane. in Finch's Time 388. 

Where the Deed under which the Plaintiff claimed appeared to be fairly executed 
by the Defendant's Father, and that there was no Defect therein, ſave only the Form 
if Livery and Seiſin, and made on ſuch valuable Conſideration as Marriage. Decreed 
the Defendant to execute Livery and Seiſin in the ſaid Deed, and make farther AC- 
ſurance of the ſaid Premiſſes to the Plaintiff and his Heirs; and the Plaintiff is de- 
creed to enjoy the ſame againſt the Defendant. 2 Rep. in Canc. 218. 


SECT. N. 
Of Fines, 


(A) 4 Fine, what. 


3 is a Conveyance on Record, ſignifying an amicable Compoſition or final Fine, What. 
Agreement made between Parties ( fi#ition/ly ſaid to be) in Suit, concerning 
Lands, Tenements or Hereditaments, by the Conſent or Licence of the King, or his 
Juſtices in the Common Pleas, or others authorized, to end all Controverſies between 
— that are Parties and Privies to the ſame, and all Strangers not claiming in due 
ime. 
The Word Fine is ambiguouſly taken in our Law, for ſometimes it is taken for a Diferent Ac- 
Sum of Money, or Mul& impoſed or laid upon an Offender for ſome Offence done, ceptations of 
and then alſo it is called a Ranſom. _—_—— 
And ſometimes it is taken for an Income, or a Sum of Money paid at the Entrance : 
bf a Tenant into his Land. 
And ſometimes it is taken for a final Agreement or Conveyance upon Record for 
the ſettling and ſecuring of Lands and Tenements. | 
4.— in this Senſe it is taken here; and ſo it is defined by ſome to be an Acknow- 
— in the King's Court of Land, or other Thing, to be his Right that doth 
And by others, a Covenant made between Parties, and recorded by the Juſtices. 
, And by others more fully, an Inſtrument of Record of an Agreement concerning 
— Tenements or Hereditaments, duly made by the King's Licence, and ac- 
n by the Parties to the ſame, upon a Writ of Covenant, Writ of Right, 
5 * like, before the Juſtices of the Common Pleas, or others thereunto authorized, 
Wera eled on Record in the ſame Court, to end all Controverſies thereof both be- 
* themſelves, which are Parties and Privy to the ſame, and Strangers not ſuing 
claming in due Time. 


This 
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Crigin, 


This Conveyance by Fine is ſo called, Quia finem litibus imponit, & ef extent 
peremptoria ; or it is called Finalis concordia, quia finem ponit negotio, adeo i neun, 
pars litigantium ab eo de cætero poſſit recedere. Glanv..lib. 8. cap. 1, 2, 3. 

The Civilians call it Tranſadlio judicialis de re immobili. Wood's Inſt. B. 2. c 7 

A Fine is the End or Complement of all Differences, performing that good Office 
between Parties who are re vera litigant, or at Strife in good Earneſt amongſt them, 
ſelves in a real Action about a Title to ſome Lands, Tenements, Rents, Common 
or other Hereditaments ; and this may not improperly be conjectured from the = 
Words of the Indentures ingroſſed by the Chirographer, which are theſe: This { 
the final Agreement made in the Court of the Lord the King, &c. 

But when the Caſe is otherwiſe, and the Fine only an Inſtrument on Record 
Conſent of the Parties without any real Controverſy, then indeed it is only a * 


Aſſurance of Courſe, from the Reſult of a feigned Difference; from whence i i q 
termed Fictio juris, or a Fiction in the Law, becauſe the Suit is but voluntary, and 
not coercive. Brown's Introd. to Fines 1, 2. p 
A Fine when levied by Conſent is ſaid by Bratton and Fleta to be Amicabilis Gm. 5 
poſitio, with whom the Lord Coke agrees in bis Sentiments upon the Words De Jy k 
and Conceſſit, whereby he ſeems to inſinuate a Fine to be, An Act to bind the Parts 
ty each other by a voluntary Giſt or Conceſſion ; which being entred upon Record 30. - 
cording to the Courſe of the Court, is available to the higheſt Degree of Aſſurance in 2 
the Law. Bro. Intr. 3. * 
A Fine in our Law-Books is commonly called a Feoffment on Record; but in w! 
Salk. 340. the Court denied a Fine to be a Feoffment on Record, and ſaid it was in. ho 


properly ſo called: But the Meaning was, that it had the Effect of a Feoffment to 
ſome Purpoſes, if he who levied the Fine was ſeiſed of the Freehold at the Time of 
levying it. 

A Fine is ſaid to be the moſt effectual Feoffment of Record where it is a Feaf. 
ment; and the moſt effectual Releaſe where it is to be a Releaſe. 2 Md. 110 


(B) Of the Origin and Antiquity of Fines. 


A Fine was pleaded to be levied 2 E4. 1. but not pleaded as a Fine, becauſe there 
was no Chyrograph of it. 2o H. 6. 3. 2 Roll. Abr. 13. 

But in 7 Ed. 1. Rot. Clauſarum Membrana 5. in Dorſo, æ Fine was levied betxeen 
the King and Bigod Earl of Norfolk, in ſuch Form as at this Day, Sc. Hzc eft ras 
Concordia, Sc. 2 Roll. Abr. 13. 

And in 8 Ed. 1. Membrana 11. a Fine was levied upon a Releaſe of an Advorſon 

And in 18 Ed. 1. Libro Parliamentorum, amongſt the Reaſons of the Judgment 
there given, it is ſaid, Nec in Regno iſto provideatur, vel fit aliqua ſecuritas major (i 
ſolempnior, per quam aliquis vel aliqua ftatum certiorem babere poſſit, vel ad ſtatum ſus 
verificandum aliqued ſoleunius Teſtimonium producere quam finem in Curia Domini Rei 
levatum ; qui quidem finis fic vocatur, eo quod finis & cor.ſummatio omnium Placuiriil 
eſſe debet, & bac de cauſa providebatur. 2 Roll. Abr. 13. 2 Inſt. 511. 

Fines were frequent before the Conqueſt. 2 Inſt. 511. 

And Plowd. in his Commentary, p. 369. ſays, that Catlin cited ſome Fines before the 
Conqueſt, relating to the Poſſeſſions of the Abbot of Crowland. 

Fines ſeem originally to have been invented and allowed of for different Ends and 
Purpoſes than they are now applied to; for they were at firſt no more than a friendly 
Compoſition and Determination of the Matters in Debate between the Demandant 
and Tenant in the Lord's Court; and this way of compoſing Differences was es ? 
admitted in thoſe Days, becauſe the Suitors of the Court, who were Judges 0 , 
Suits, were by theſe amicable Compoſitions the ſooner diſmiſſed from their Attn 
ance at the Court; nor did the Lord of the Manor ſuffer by them, becauſe on ay 
Agreements the Parties litigating paid him a Fine for his Conge de accorder, às they a 
the King at this Day, which was equivalent to Amercements which were paid him | 
adverſary Suits. * 

From an Obſervation of the peculiar Benefit and Security from Fines, and — 
the Countenance and Encouragement they received from the Courts of Juſtice, * 
began to engage themſelves, and oblige each other by Covenants to compole 
Differences, and they were the uſual Expences of adverſary Suits, which 9: 


generally proſecuted with Warmth and Animoſity by the - Parties lags ri 


ca 
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neceſſarily involve one or both Parties in Difficulties, which ſuch friendly Compoſi- 
ions are free from; and the Judges conſidering theſe Agreements as the publick As 
of the Court, allowed them ſome Sanction with their own Judgments; and hence 
they came to be improved into that uſeful and common Aſſurance which we find to 
te at this Day, as they ſtand upon the Statutes 4 H. J. c. 24. and the 32 H. 8. 

The Antiquity of Feoffments is before particularly mentioned in the laſt Section 3 
Fine ſeems to be next in Antiquity, for the Reaſons before given. 

The Fine was in the Lord's Court, by it all Feudal Right which was in Poſſeſſion, 
of which there are Inſtances in the Times of Henry the 2d and Edward the ad, and 
it was called a Fine, on Account of a Fine which was paid to the Lord for ſuch Agrec- 
ment, becauſe it transferred the Feudal Right held of the Lord. Gilbert's Tenures 93. 

And notwithſtanding in ſuch Court all the Right the Tenant had in Poſſeſſion 

paſſed, yet the Right of Action could not be transferred, becauſe that would en- 
courage Maintenance; therefore whatever ſuch Grantee could ſeiſe paſſed by this 
Feudal Conveyance ; but the Right of Diſtreſs and of Action did not paſs without 
Attornment. bid. 
The Feoffment conveyed the Feudal Poſſeſſion Coram paribus out of Court; for it 
was neceſſary to convey ſometimes before the Court was held, and then the Poſſeſſion 
was delivered over Coram paribus; but as there were two Conveyances of Copyhold, 
one in the Lord's Court, and the other to the Cuſtomary Tenants; ſo in Freehold, 
where the immediate Grant was to the Feoffee, and not to the Lord, as in the Copy- 
hold; yet they were two Sorts of Conveyances, one by Fine in open Court, the 
other by Feoffment Coram paribus ; the Right only paſſed by Fine, becauſe the Poſ- 
ſeton being in the Grantee, they might well ſtay till the next Court to transfer the 
Right; but where the Poſſeſſion was to be parted with, or Service to be done, or 
Money paid, there the uſual Way was Coram paribus, that the Feoffee might not loſe 
the Profits in the mean Time, or the Poſſeſſion be delivered before the Contract 
ould be compleated. id. 93, 94. 

Thus it ſtood till ſometime after the Conqueſt ; but the after Kings endeavouring to 
retrench the Privilege of the great Lords, the firſt in Magna Charta, and after by the 
tatute of Quia emptores terrarum, began to admit of Alienations without Fine to the 
ord, and the Acts of Court-Baron were only eſteemed to create Notoriety among 
de Tenants of the Manor; from hence Grants in the Lords Courts were omitted, 
and the Attornments in pais were the only Notorieties of ſuch Grants, no Fine 
being paid to the Lord; and the King's Courts creating a Notoriety all over the 
Land, the uſual way was to make the Grants in the King's Court in this Manner : 
hey uſed to ſuppoſe that the Parties had covenanted to alien, and all Writs of 
ovenant (as being an Action of Concern to the Juſtice of the Kingdom) were 
ule only in the King's Court, and by Conſequence this Covenant to alien was tuable 
dere; and the Court being poſſeſſed of the Matter as an adverſary Cauſe, they were 
admitted to make all Manner of Agreements touching ſuch Suit depending, and theſe 
Agreements being amicably made by way of Compoſition before the King's Court, it 
came the Juſtice of the King's Court to ſee them performed; and therefore a 
* Facias iſſued to execute the Fine, and a Quid juris clamat to the Tenant. 141d. 
1 95. 

It was antiently the End of a Suit; for after there had been ſome Contention 

Bbout the Thing by Suit, the Parties became agreed who ſhould have it, and ſo a 

ne was levied of it, and there was an End of the Matter; and hence it is ſaid to 

* PruFus or Effeftus legis, becauſe it gives a Man the Fruit or Effect of his Suit. 

| And to this Day therefore a Writ doth always Iſſue before a Fine can be levied ; 
this is now one of the common Aſſurances of the Kingdom. 


(C) The Nature, Uſe and Eft of a Fine. 


Fine is a Record as of great Antiquity, ſo of a high Nature, great Force, and 
s much Credit and Eſteem ; and it is now become and ſerves for a formal Con- 
2 of Land, and one of the common Aſſurances of the Kingdom; for by this 
a Man may convey his Land to another in Fee-ſimple, Fee- tall, for Life or 
Vith Reſervation of Rent alſo. 
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It is therefore called a Feoffment of Record, for it countervails a Feoffment with 
Livery of Seiſin in the Country, and it concludes all that the Feoffment doe; and 
works further of its own Nature. - 

It is for many Purpoſes the beſt and moſt excellent Aſſurance of all others; for þ 
the antient Common Law it was ſo high a Bar, and of ſo great Force, and of 16 
ſtrong a Nature in itſelf, that it concluded and barred not only ſuch as were Pare, 
and Privies thereto, and their Heirs, but all others of full Age, out of Priſon, of good 
Memory, and within the four Seas, the Day of the Fine levied, if they did not mite 
their Claim within a Year and a Day. 

And it is ſtill of that Force, altho' it be ſomewhat enfeebled by ſome Statutes, thy 
either it paſſes all the Right and Intereſt of the Conuſor to the Conuſee, or ee! 
works by way of Extinguiſhment and Eſtoppel, and perpetually bars the Conuſor and 
his Heirs of all preſent and future Right, and Poſſibility of Right, or other Collater; 
Benefit to the Thing whereof the Fine is levied. 

And if it be a Fine with Proclamations, in Time it becomes a 2 Bar to al 
others alſo that have Right, except they take Care to prevent the Bar by their Clain, 
Action or Entry, within five Years after the Proclamations ended. 

And it bars Intails peremptorily, whether the Heir does claim within five Years 
not, if he makes his Claim by him that levies the Fine. Shep. Touch. 6. cites St, f 
Fines, 18 E.1. 1 Co. 3. Plow. 358, 265. 

This is eſteemed a Conveyance of greater Security than a Feoffment, or the lr. 
veſtiture by Livery, being not only equivalent to the Notoriety of Livery, but having 
the conſtant and undoubted Credit of a Court of Record to protect and ſupport it, 
and this further Convenience and Security, that it does not only transfer the Rgtt 
of the Vendor, and all claiming under him, but likewiſe extinguiſhes the Right of 
others who omit to make their Claim in due Time. 

A Fine is eſteemed an Aſſurance or Conveyaace of the higheſt Nature, and mol 
Perfection in the Law, being much of the Quality of a Feoffment with Livery of 
Seiſin executed thereupon, but of greater Efficacy, and therefore called a Feofment 
upon Record, (but ſee before the Diviſion (A), by which Lands may be conveyed cr 
transferred from one Perſon to another in Fre- ſimple, Fee-tail, for Liſe or Tears, and 
thereby Rent may be alſo reſerved. Brown's Iutr. 2. 

Eſtates may be likewiſe ſettled in the Xing, to the Intent that they may be h. 
tailed on the Crown to the Uſe of the Parties. Or, 

Eſtates may be ſettled by Fine in the Family of thoſe who have them in It, to 
continue the ſame in the Blood, by Tail general or ſpecial ; or, In Strangers, thit 
ſhall purchaſe the ſame by Tail general or ſpecial, or in Fee. id. 

Eſtates may be alſo granted by Fine for Life or Lives, the Remainder in Tail a 
in Fee, or the Reverſion in Pee. id. 

Likewiſe Annuities or Rent-Charges may be granted by Fine for Years, for Li, 
in Tail, or in Fee. 1d. | 

Some have wrote, that there neither is nor can be provided by the Laws of the 
Land, any greater or more noble Security by which any Perſon may make his Eſt 
more ſecure, or produce a more ſolemn Teſtimony for the Confirmation of © 
Eſtate, than a Fine levied in the King's Court upon Record; yet ir muſt be allones 
that in ſome Reſpects a common Recovery exceeds it, for a Fine will bar the Her" 
Tall, but not him in Remainder or Reverſion, but a Recovery bars them all. 5 
of Fines 1. 
per more concerning the Effects of Fines, vide poſt. where is ſhewn in particula 
what Perſons are barred by Fines. 


(D) Of the ſeveral Kinds of Fines. . 

2 

F. NES are by ſome divided into fingle or double. 3. 
A ſingle Fine is that by which an Eſtate is granted by the Cognitor to ru 4. 

po. and nothing is thereby rendered back again by the Cogniſce to © v. 
Cogni Or. : | flc 
And a double Fine is that which contains a Grant, or Render back again fro " 1. 
Cogniſee to the Cogniſor, as of the Land itſelf, or of ſome Rent, Common 728 1 


Thing out of it; many Times limiting Remainders to Strangers not name 
1 


Mn 
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Writ of Covenant, and ſometimes with Reſervation of Rent, Clauſe of Diſtreſs, 
ind Grant of the ſame over. ; : 

No ſingle or double Fine may be with a Remainder over to any other Perſon not 
contained in it, but it muſt be to the Conuſee and his Heirs only; nor can any Rent 
te reſerved upon a pure Fine ſur Cogniſance de droit come ceo, but upon a Fine of 
Grant and Render, and upon ſur Conceſſit only; nor may it be on a Condition, 

+ As by a double Fine, or Fine with Render, almoſt any Kind of Contract about 
Land may be made, and drawn up in Form by a Fine of that Nature. See Hf, 
Hub. 2 Part. Perk. F. 629. Bro. Fines 108. 

Alſo a Fine is either with Proclamations or without Proclamations, and executed Without Pro- 
of executory. clamations. 

That without Proclamations is termed a Fine at the Common Law, and is levied 
n ſuch Manner as was uſed before 4 H. ). 24 which ſtill remains of ſuch Force as they 
vere at the Common Law, to diſcontinue the Eſtate of the Cogniſors if they be 

ecuted. 1 
"1 hat with Proclamations, is termed a Fine according to the Statutes 1 R. 3. 7. With Procla- 

7. 2 mations. 
5 boch a Fine is every Fine (that is pleaded) intended to be, if it be not ſhewed 
what Fine it is. 

And theſe Fines with Proclamations are the beſt Sort, and moſt uſed; and it is 
ſid to be in the Election of the Cogniſce to have it with or without Proclamations ; 
and if there be Error in the Proclamations, yet the Fine ſhall be taken as a good Fine 
x Common Law without Proclamations. Perk. Cent. 6. Caſe 53. 2 Cs. Inſt. 519. 

A Fine alſo, whether with or without Proclamations, is either executed or executory. Executed. 

Executed is ſuch a Fine as of its own Force giveth a preſent Poſſeſſion (or at the 
kaſt in Law) unto the Cogniſee, fo that he needs no Writ of Habere facias ſeiſinam, 
er other Means for the Execution thereof, but he may enter: Of which Sort is a Fine 
ſur Cogniſance de droit come ceo que il ad de ſon done, which is in Deed the beſt and 
ſureſt Kind of Fine of all. | 

And this Kind of Fine always ſuppoſes a Feoffment or Gift precedent of the ſame 
whereof the Fine is had, which the Fine is to corroborate and ſtrengthen. 

Executory is ſuch a Fine as of its own Force does not execute the Poſſeſſion in the Execuory, 
Cogniſee, and of this Sort is a Fine ſur Cogniſance de droit tantum, when the Party 
that levies the Fine is ſeiſed of the 'Thing, and he to whom the Fine is levied has no 
Freehold therein, but it paſſeth by the Fine, and a Fine ſur Done, Grant, Releaſe or 
Confirmation, 

And if theſe Kinds of Fines be not levied, or ſuch Surrender made unto them that 
be in Poſſeſſion at the Time of the Fines levied, the Cogniſees muſt enter, or have 
Writs of Habere facias ſeiſinam, according to their ſeveral Caſes for the obtaining of 
their Poſſeſſions. 
ut if at the Time of levying ſuch executory Fine, the Party unto whom the Eſtate 
limited be in Poſſeſſion of the Lands paſſed, he needs no Writ of Execution to put 
him in Poſſeſſion, for then the Fine will enure by way of Extinguiſhment of Right, 
ind does not alter the Eſtate or Poſſeſſion of the Cogniſee, however, perhaps, it 
betters it. The Fine ſur Connuſance de droit tantum alſo ſerves ſometimes to make a 
dender, and then it is therein recited that the Conuſor has an Eſtate for Life, and 
de Conuſee the Reverſion ; and ſometimes it ſerves to grant a Reverſion, and then 
me particular Eſtate is recited to be in another; and that the Conuſor wills that the 


her ſhall have the Reverſion, or that the Land ſhall remain to the other after the 
puticular Eſtate ſpent. | 


nd by ſome Fines are divided into four Kinds: 
Fine ſur Cogniſance de droit come ceo, Ec. 
Fine ſur Done, Grant and Render. 

Fine ſur Cogniſance de droit tantum. 

4 A Fine ſur Conceſſit. | 


* in Fact, there are but two Sorts of Fines for the Aſſurance of Lands, in a 
tict Senſe, iz. 


1. A Fine ſur C ni ſauce de droit 
And 2. A Fine fir Conceſſit. : 


Theſe are ſimple and unmixed, and of which all the other Kinds are fo med. 


I. 
1 
3. 


Theſe 
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Theſe two ſimple Kinds of Fines are branched out into fix Diviſions or Sorts, gy 
or compound, vz. Ma 

1. A Fine ſir Cogniſans de droit, come ceo que le Cogniſee ad del done de Cogniſcy 

2. Fur Cogniſans de droit tantum, ove Grant ou Conceſſit. 

3. Sur Cogniſans de droit, ove Releaſe. 

4. Sur Cogniſans de droit, ove Grant & Render. 

5. Sur Conceſſit tantum. 

6. Sur Conceſfſit & Readidit. | 

From whence it appears that a Fine ſur Cogniſans de droit is divided into four Branche; 
and the Fine ſur Conceſſit into two. ; 


- 


Firſt, Of a Fine ſur Cogniſance de droit come ceo, Kc. 


A Fine ſur Cogniſance de droit come ceo que il ad de ſone done, ſingle, is the pry, 
cipal, beſt and ſureſt Kind of Fine; it is ſaid to be executed, becauſe of its own Force 
it gives preſent Poſſeſſion (at leaſt in Law) to the Cogniſee, ſo that he needs ng 
Writ of Habere facias ſeiſinam, or other. Means for the Execution thereof ; for it 4d. 
mits the Poſſeſſion of the Lands of which the Fine is levied to paſs by the Fine, ſ 
that the Cogniſee may enter, for that the Eſtate is thereby (in Law) in the Cegniſee, 
that is to ſay, to ſuch Uſes as are declared in the Deed to lead the Uſe thereof; for 
this is a general Maxim, that unleſs it be declared by Deed, or otherwiſe, to wha: 
Uſe the Fine was levied, ſuch Fine ſhall be and enure to the Uſe of the Cogn ſor 
that levied the, ſame. The Fine is levied with Proclamations, according to the Form 
of the Stat. 4 H. J. c. 24. 

If Rent be reſerved upon this Sort of Fine, it is void, 

Leflee for Years died Inteſtate, and afterwards a Fine with Proclamations was levied 
of the Lands held by this Leaſe, and the Conuſee, and thoſe claiming under him, 
enjoyed it under this Fine above fifty Years; and then he who had the Right of Ad- 
miniſtration to the firſt Leſſee, ſuppoſing that the Term for Years was not bound ty 
this Fine, becauſe it was not a Freehold or Inheritance, and by Conſequence not 
within the Stat. 4 H. 7. took out Adminiſtration ; and two of the Judges held, thit 
he had a good Title, but one of them afterwards altered his Opinion; and he uit 
the Ch. Juſt. Anderſon held, that the Statute did extend to bind the Right of a Tew 
for Years, if the Leſſee was in Poſſeſſion before the Fine levied. Gold. 171. 

If 7. and B. his Wife levy a Fine to A. in Fee, ſur Cogniſance de droit come cen, E. 
and then A. renders to J. for Life without Impeachment of Waſte, the Remainder 0 
B. his Wife for Term of her Life, the Remainder to J. and his Heirs ; this is good 
Bro. Fines 108. | 

B. G. who was a Debtor to the Queen, covenanted to convey Lands to the Lo 
Treaſurer, c. to the Uſe of the ſaid B. G. and his Heirs, until Default of Fayment, 
Sc. and after ſuch Default to the Uſe of the Queen, her Heirs and Succeſſots, ut! 
the Debt ſhould be paid out of the Profits, Sc. and after the Debt paid, then to fe 
ſaid B. G. his Heirs and Aſſigns for ever; and he levied a Fine to the aforeſaid Us 
and afterwards he bargained and ſold the Lands to another; the Debt was not pil 
the Queen ſeiſed the Lands, and granted them to R. V 2 the Debt ſhould be 
paid, and afterwards it was paid by Perception of the Profits; adjudged that 0, 
withſtanding the Bargain and Sale made by B. G. he ſhould have his Lands 9" 
becauſe at that very Time when he made it he had an Eſtate, but it was determ nals 
upon Non-payment of the Debt, and after the Debt paid, then a new Eſtate * | 
mited to him, (viz.) an abſolute Fee-ſimple to him and his Heirs, fo that by b. 
Bargain and Sale the determinable Fee-ſimple paſſed, and the abſolute Fee ©" 
not, becauſe it was not then in Being, for that was to ariſe upon the Payment © tte 
Debt, which was not paid at the Time of the Bargain and Sale; but it the Cong 
ance had been by Fine or Feoffment inſtead of the Bargain and Sale, then thi Pot 
bility of an abſolute Fee had paſſed to the Vendee by the forcible Operation of le 
Conveyances. 1 Leon. 33. | | 111 

Husband and Wife ſeiſed of a Rent-Charge in Fee in Right of the Wife, [exit 
Fine of it to two Conuſees, and to the Heirs of one of them, to the Uſe of ons 
them and their Heirs for ever; adjudged that they were two Jointenants of the * 
for otherwiſe there would be a Fraction of the Eſtate, (viz.) one would be in by 
Common Law, and the other by the Statute of Uſes. Hutz. 112. 10 


—— — 
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In a ſpecial Verdict in Ejectment the Caſe was, there is a Pariſh called Ribtor, Place. 
1nd a Vill called Ribton, but not co-extenſive with the Pariſh; Tenant in Tail bar- 
gained and ſold his Lands in the Pariſh, but out of the Vill, and covenanted to levy a 
Fine, and ſuffer a Recovery to the Uſes in the Deed of the Land in the Pariſh, 
which was afterwards ſuffered of the Lands in Ribton ; and the Queſtion was, whe- 
ther the Lands in the Pariſh did paſs or not; it was argued that it did not, becauſe 
where a Place is named in a Recovery, (as in this Caſe Ribton was named) it ſhall be 
ended a Vill; and tho' it appears by this Deed that the Lands in the Pariſh ſhould 

6, yet that Intention ſhall not carry the Words farther than they are contained in 
the Record; and tho' the Deed, the Fine and Recovery make but one Conveyance, 
et each has its ſeveral Effect; but adjudged that ſince common Recoveries are be- 
dome the common Aſſurances of Mens Eſtates, they ſhall have a favourable Conſtruc- 
ton; but this Caſe was the, ſtronger, becauſe the Jury found that the Tenant in 
Tail had no Lands in the Vill, therefore this Recovery would be void if it did not 
paſs the Lands in the Pariſh, 2 Vent. 31. 1 Mod. 78. 1 Vent. 143. 2 Mod. 333. 
dee oy” hut 120. | | 

The Bargainor by Deed of Bargain and Sale conveyed the Reverſion of certain 
Lands in Whitchurch and Goring, to one Libb and his Heirs, after a Term for Years 
then in Being, and before the Inrolment he levied a Fine of the ſame Lands to the 
me Lihh and his Heirs; and after the Fine was levied, the Deed of Bargain and 
Sale was inrolled, purſuant to the Statute, within the ſix Months; adjudged that tho? 
the Deed was delivered before the Fine was levied, yet Libb the Conuſee ſhall be in 
by the Fine, and not by the Deed, becauſe the Fee- ſimple paſſed to him by the Fine, 
and ſhall not afterwards be deveſted out of him by the Inrolment, ſince it was abſo- 
lutely eſtabliſhed in him by the Fine; it is true the Inrolment ſhall relate to the De- 
Irery of the Deed, but that is to prevent and protect the Eſtate from all intermediate 
Incumbrances, but never to deveſt any Eſtate lawfully ſettled in the Bargainee before 
that Time. 4 Co. Jo. 1 And. 285. Cro. Eliz. 917. Moor 337. Telv. 12 Ow. 70. 

Leſſee for Years aſſigned over his Leaſe to another in Truſt for himſelf, and after- 
rards purchaſed the Inheritance; then he levied a Fine with Proclamations, and the 
ruſtee did not claim the Leaſe within five Years ; adjudged that by this Fine and 
Non-claim the Intereſt of the Leſſee was barred tho' he had the Poſſeſſion only under 

e Truſtee, for the 'Truſt is included in the Fine. Cro. Car. 77. 

Tenant for Life, Reverſion in Fee to an Ideot, whoſe Uncle levied a Fine with Bar. 
Proclamations, and having Iſſue R. who had Iſſue B. S. he died, and afterwards the 
Ideot died without Ifſue, and then B. G. entered as Heir to him; it was adjudged 
hat he might, and that he was not barred by the Fine of his Grandfather; for tho 
here was a Neceſſity of naming him in deriving the Deſcent of the Inheritance to 
. C. his Grandſon, who was Son and Heir of R. who was Son and Heir of the 
randfather, who was Uncle and Heir of the Ideot, who was laſt ſeiſed of the In- 
teritance ; yet this was not a naming him by way of a Title but by way of Pedigree, 
the made no Claim from him, but from the Ideot who was laſt ſeiſed, £9c. Cro. 
1. 51% March 94. V. Jones 456. 

Tenant for Life, Remainder to the Heirs Male of his Body, Reverſion in Fee to 
he Elder Brother of the Tenant for Life; he levied a Fine with Warranty to B. G. 
7 afterwards died without Iſſue Male, leaving Iſſue only one Daughter, then the 
der Brother died without Iſſue; adjudged that this Fine and Warranty ſhall make a 
iſcontinuance of the Fee, and deveſt him in the Reverſion of it in whom it was 
paced, and gain a new Eſtate and Fee to the Cogniſor upon which the Fine and 

any ſhall enure, and by Conſequence bar the Daughter ; for the Warranty did 
immediately deſcend upon her, but upon the Elder Brother, who had the Right 

everſion; yet when he died without Ifſue, it then deſcended on her as Heir to 
' Uncle, and by Conſequence ſhe is barred by the Fine. Cro. Car. 111. 

Tenant for Life, Remainder for Life to his Brother, Remainder in Tail to their 
Phew: The two Brothers intending to bar this Intail to their Nephew, one of 
e who was the Tenant for Life, made a Leaſe for Years of the Lands, and 
Feed with the Leſſee that he ſhould make a Feoffment, who did it accordingly z 
"wards both the Brothers releaſed to the Feoffee with Warranty, both which 
Toy deſcended upon their Nephew, who was their Heir, and alſo a Remainder 
wp Tail; but adjudged that both the Warranties commenced by Diſſeiſin, becauſe 
oui nent was made by Covin; then it was moved, that if the Nephew, not 
ITY of this Diſſeiſin, had levied a Fine to a Stranger, whether that ſhould * 
OO n I | is 
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his Rigbt and enure to the Benefit of the Diſſeiſor; and adjudged that it ſhould no! 
but it ſhould enure to the Benefit of the Cognifor, that is to his own Benefit, * 
otherwiſe a Diſſeiſin being made in a ſecret Manner, might be a Means to diſinheri 
any one who ſhould levy a Fine for the Benefit of himſelf, or of his Wife ard 
Children. Cro. Car. 347. . 

A Fine ſur Conuſance de droit come ceo que it ad de ſon done, generally implies that 
a Fee-ſimple paſſes thereby: But it is only ſo by Implication, and therefore there i 
no Repugnancy to limit an Eſtate for Life, Ec. to the Conuſee ; for the General 
of the precedent Donation may be thereby expreſſed to be for Life only, or in Tal. 
And the general Intendment of the Conuſance may be qualified by an expreſs Lim. 
tation. Vide 41 Ed. 3. 14. Co. Lit. 9. b. 1 Salk. 340, 341. 

Tenant in Tail of Lands called Efons, levied a Fine of Lands in Fftlington and 
Eſfton, whereas the Lands called Hſtons lay in another Pariſh ; adjudged that the 
Lands called Eftons did paſs, tho' the Pariſh in which they lay was not named, be. 
cauſe this being an amicable Aſſurance, would paſs Lands in a Lien Conus. Godb. 44, 

There were two Towns A. and B. in one Pariſh, likewiſe called B. a Fine wx, |. 
vied of Lands in B. not diſtinguiſhing the Town of B. from the. Pariſh of . 37d 
whether the Lands in A. ſhould paſs, was the Queſtion z adjudged they ſhould not 
for both A. and B. were diſtin Towns, and tho the Pariſh of B. might comprehend 
both, yet the Lands in A. ſhall not be compriſed in the Fine levied of Lands in 3 
generally, unleſs A. had been an Hamlet of B. and the Fine had been levied of Lan; 
in the Pariſh of B. and then the Lands in both the Towns had paſſed. Cy. Fac. 129, 
W. Tones 300. Cro. Car. 269, 276. 

In Treſpaſs the Queſtion was, whether a Fine ſir Cogniſance, Oc. could be levied 
of a Cloſe by a Lien Conus in a Town, without mentioning the Town, Vill or Hamlet 
where it lies; and adjudged that it might, becauſe it is but an amicable Agreement 
between the Parties. Cro. Fac. 574. - 

Where the Cogniſor is to paſs the Manor of D. to B. the Cogniſee, by a Fine 
executory, and he levy a Fine to him by the Name of the Manor of D. and of ſo 
many Acres of Land in Dale and Sale, being the Towns in which the Manor liethy 
and afterwards the Cogniſor purchaſeth other Lands in theſe Towns, the Fine ſhall 
not be executed of the new purchaſed Lands, but ſhall extend only to theſe Land 
which he had an Intent and Power to paſs. Popb. 104. 

Leaſe for Years to commence after the End and Determination of a former Leit 
then in Being; the firſt Leaſe ended, the ſecond Leſſee did not enter, but he in He. 
verſion did, and afterwards levied a Fine with Proclamations, and the five Yer 
paſſed without Entry or Claim of the ſecond Leſſee; adjudged that he was bat 
now by this Fine, and bound by the Stat. 4 H. J. for that Statute mentions Interelt u 
be barred by Fines, and the Leſſee in the principal Caſe had an Intereſt in i 
Lands. 5 Co. 123. 


Secondly, Of a Fine ſur Conceſſit. 


A Fine ſur Conceſſit is where the Cogniſor is ſeiſed of the Lands contained the 
whereof the Cogniſee has no Freehold, but it paſſes by the Fine. 

This Fine is ſaid to be executory, ſo that the Cogniſee or Cogniſees therein nut 
enter, or have a Writ of Habere facias ſeifſinam, according to their ſeveral Caſes it 
the obtaining the Poſſeſſion, if the Parties to whom the Eſtate is limited at the Tine 
of levying ſuch Fine be not in Poſſeſſion of the Thing granted; but if they ben fo 
ſeſſion at ſuch Time, there needs not any ſuch Writ, or any Execution of the - 
Fine to put them in Poſſeſſion, for then the Fine will enure by way of Extinguhn 
of Right, and does not alter the Eſtate or Right of the Cogniſee, however per 
it may better it. | 1 

If a Tenant in Tail levies a Fine ſur Conce ſit for Life with Proclamations, and d 
TRE for Life dies; in this Caſe the Bar of the Fine is determined. A,, (4 
1026, 


;oht 


In a ſpecial Verdict in Ejectment the Caſe was, the Husband being ſeiſed in * 
of his Wife of a Reverſion in Fee expectant upon the Determination of a Tem x 
Years, ſettled the Tenements to the Uſe of his Wife Bridget for Life, Remains" 
Francis Lee an Infant, and Elizabeth his Wife, and the Heirs of Francis and 1 
beth to be begotten, Remainder to the Husband for Life, Remainder to the 2 
Heirs of his Wife Bridget ; afterwards the Husband and Bridget his Wife, *. 
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Conce it, did grant the ſaid Tenements E2 lot um & quicquid habent therein, ad 
min vite ipſorum Millielmi (the Husband) & Bridgitte & eorum dintins viventis, 
er with Warranty, and this was in Truſt for the Purchaſor of the Inheritance; the 
Leſſee for Vears attorned, and afterwards in the ſame Term the Father of Francis 
Logh, and William and Bridget his Wife, levied a Fine ſur Cogniſance de droit to the 
Farl of Salisbury the Purchaſor ; this Warranty of the Father deſcended on Thomas 
Lighs who was the Son and Heir of Francis, who was the Son and Heir of him who 
entered into this Warranty; and the —— was, whether he was barred by it; 
«nd this depended upon the Operation of the Fine r Conceſ/it, for if it enured as a 
Grant of the Eſtate in Poſſeſhon of Milliam the Husband and Bridget his Wife, then 
i diſplaces the Remainder to Francis, and makes Room for the Warranty to bar; 
but if it paſſes only the Eſtate of Bridger, the Wife in Poſſeſſion, and the Remainder 
# Milliam for Life, only as a Remainder, and not in Poſſeſſion, then it doth not 
veſt the Eſtate of Francis in Tail, and ſo it is not barred by the Warranty : The 
burt inclined, that it paſſed the Whole of //illiam and Bridget in Poſſeſſion, and not 
y Fractions. 2 Lev. 1154. 

Tenant for Life, Remainder in Tail, he in Remainder levied a Fine to the Tenant 
Life, and to her Husband ſar Conceſſit tenementa, Ec. to him and his Wife for the 
Life of the Wife, and after Proclamations made, the Conuſor died ; adjudged this 
Fine was no Diſcontinuance to bar the Eſtate-tail but only during the Life of the 
Tenant for Life; and after that is determined, the Eſtate-tail is neither barred nor 
altered. Cro. Fac. 40. Moor 747. 

A Fine ſur Conceſſit has been always taken to be the moſt harmleſs (and of leſs 
Operation in the Law) than any other, and compared only to a Grant of Totum 
un ſunm, E quicyuid babet, Sc. by which no more is granted than what the 
onuſor had at the Time of the Grant, and conſequently that it ſhall not work a 
diſſeifin (to a third Perſon). Alſo that no more ſhall paſs by ſuch a Fine than what 
fully may (without Prejudice to another); and rather than it ſhall be conſtrued 
o work a Wrong, the Eſtate ſhall paſs by Fractions, and the ſeveral Intereſts remain 
parate notwithſtanding ſuch Fine. 2 Mod. 112. 

Indeed there is a Fine ſur Conceſſit which expreſſes no Eſtate of the Grantor, and 
s is properly levied by Tenant in Fee or in Tail, (and paſſes the whole Eſtate, 
fc.) but when particular Tenants paſs over their ſeveral Eſtates by ſuch Fine, they 
generally grant Totum, Ec. quicquid habent in tenementis prædictis, not expreſſing what 
particular Eſtates they have therein. Hid. 

Note; When this Fine was firſt invented, the Judges in thoſe Days looked upon 
he Words Quicguid babent, Ec. to be inſignificant; and therefore 17 Ed. 3. 66. they 
ere rejected, where two Husbands and their Wives levied ſuch a Fine with thoſe 
Nords; and the Judge would not. paſs it, becauſe if the Parties had nothing in the 


and, * paſſed by ſuch Fine. Vide 44 Ed. 3. 36, Ge. accord. Ec, 2 Mod. 110, 
tl, 112, bo 


Thirdly, Of a Fine ſur Conceſſit tantum. 


* Fine ſur Conceſſit tantum, is to transfer an Eſtate for Life or Years from one 


-"0n or more to another, or to ſeveral Perſons with or without Impeachment of 
Vaſte, if the Eſtate be granted for Life or Lives. 


Fourthly, Of a Fine ſur Conceſſit & Reddidit. 


a Fine ſur Conceſſit & Reddidit, is of the very Nature of a Fine ſur Conceſſit tantum, 
"uy it differs in Form; of which ſee the Second Part of this Work. 


Fifthly, Of a Fine ſur Cogniſance de droit tantum. 


$ Fine 2 Cogniſance de droit tantum, is alſo ſaid to be executory, and much of the 
ure of a Fine ſur Conceſſit; it is uſed commonly to paſs a Reverſion, and then 
s expreſſed by ſuc 


| h Fj , ! a" b 1 
2gnifor willeth that Ag. that the particular Eſtate is in another, and that the 


main to him after the pa 
ad ſometimes it is uſe 
urrender) to him in 


Cogniſee ſhall have the Reverſion, or that the Land ſnall 
rticular Eſtate ſpent. 


d by Tenant for Life to make a Releaſe (in the Nature of 
Reverſion, but not by the Word Surrender; for it is ſaid a 
particular 


— - 
_ — 4 — — — — — — — 
— * = 
= 5 


| 
. 
: 9 
4 
* 
1 
- 
ky 


— 


Fines. Part] 


particular Tenant, as for Life, cannot ſurrender his Term to him in Reverſion or p, 
mainder by Fine, but he may grant and releaſe to him by Fine. 44 Ed. 3. 36. 30 
86. Dyer 216. Plow. 268. | 

A Fine upon a Leaſe, as it ſeems, may not enure to an Uſe, that is, it may ng 
be intended to the Uſe of any other but to him to whom it is levied, unleſs an Uſe j, 
expreſſed in the Fine, or in another Deed; and if a Diſſeiſor be, and the Diſſeiſe 
levies a Fines upon a Releaſe, thereby the Right is gone, and a Stranger May ley 
ſuch Fine to Tenant for Life, and it ſhall be no Forfeiture of his Eſtate, 3 Len 1 
37. 3 Co. Inſt. 36. | 

A Pine upon a Releaſe may not enure to an Uſe. 3 Co. Inſt. 36. 


Sixthly, Of a Fine ſur Cogniſans de droit tantum, ove Grant ou Conceſſt, 


A Fine ſur Cogniſans de droit tantum, ove Grant ou Conceſſit, ſometimes called a Fine 
fur Done, Grant, is partly of the Nature of a Fine ſur Cogniſans de droit, and partly 
of the Nature of a Fine ſir Conceſſit, only it is levied without Proclamations, ang 
executory by Writ of Habere facias ſeiſinam, as a Pine ſur Conceſſit is. 

It is ſometimes uſed by Tenant for Life to ſurrender his or her Eſtate to him q 
them in the Reverſion or Remainder ; or to grant the Reverſion after the Death of 
Tenant for Life. 

It may alſo be expreſſed in ſuch Fine that the particular Eſtate is in another Per. 
ſon, whom the Recogniſor is willing to have the Reverſion or the Remainder 


thereof. 
Seventhly, Of a Fine ſur Done, Grant & Render, 


A Fine ſur Done, Grant & Render, is that which is called a double Fine, as is be. 
fore obſerved, being in a Manner two Fines, (that is to ſay) a Fine ſur Cygniſarce at 
droit come ceo, and a Fine ſir Conceſſit, both formed into one, whereby the Copniſee 
after a Releaſe and Warranty 'made to him by the Cogniſor of the Lands contained 
therein, doth grant and render back to the Cogniſor the Lands, Oc. or ſome Part 
thereof, and many Times limiting thereby Remainders to Perſons that are Strangers 
and not named in the Writ of Covenant: This Fine is partly executed, partly exects 
tory, and as to the firſt Part of it, is altogether of the ſame Nature with a Fine i 
Cogniſance de aroit come ceo; but as to the ſecond Part, containing a Grant and Render 
back (as aforeſaid), it is taken in Law to be rather a private Conveyance or Chart 
between Party and Party, and not as a Writ of Judgment upon Record. 

This Render is ſometimes of the whole Fee, and ſometimes of a particular Eſte 
with Remainder or Remainders over, or the Reverſion; and ſometimes with Reit. 
vations of Rents with Diſtreſs, and Yometimes with à Grant thereof over by tit 
ſame Fine. WEI 

Note; A Render muſt be made upon a Come ces ſur Releaſe, or other Fine executed 

A Fine was levied of an Advowſon ſur Cogniſance de droit tantum, with a Gt 
and Render of the next Preſentation to the Conuſor, and of the ſecond Preſentatio 
to the Conuſee, and ſo to preſent by Turns; and this was held good, 9 En 

er 259. : 

Aſſiſe for a Rent-Charge, in which the Caſe was thus, viz. Husband and M 
were ſeiſed of two Manors, and they by Fine conveyed the ſame (inter alia) io bt 
Conuſee, by the Name of two Manors, Sc. and he by the ſame Fine rendered 
to them an yearly Rent of 50 J. and to the Heirs of the Wife, and alſo rend 
the two Manors to them for their Lives, Remainder over in Tail; the Husband and 
Wife died, the Rent deſcended to the Plaintiff as Son and Heir to the Wife, and be 
had Judgment in the Aſſiſe; and upon a Writ of Error brought, the Error afign 
was, that the Fine was pleaded of the two Manors (inter alia), by which it ma) 
reaſonably intended that other Lands paſſed beſides the Manors, and therefore te 
Aſſiſe brought againſt him alone, who was Tenant of the Manors, is not good, a 
cauſe all the Tenants of the Land ought to be named; this was adjudged a materi 
Exception ; the ſecond Error was that the Grant of the Rent was void, becauſe g 
Land was granted at the ſame Time, and to the ſame Perſon, and the * 
cannot have both; but as to this it was adjudged, that the Law ſhall marſhal it 0 
to make the Grant of both to be good; for in the firſt Place the Rent {hall pal 4 
then it ſhall be as a Purchaſe of the Remainder of the Land in Fee, which hal! 
extinguiſh the Rent. Cro. Elix. 226, — i 
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If a Grant and Render in a Fine of Land be immediately, in Primo gradu, to 
one that is no Party to the Writ, this is not good, but immediately, or in Secundo 
radu, Ec. ſuch a one may take; as if two levy a Eine, and the Grant and Render 
back again is to one of them only, this is good enough. 2 Co. Inf. 514. 
80 if a Writ of Covenant be brought by 4. againſt B. of the Manor of D. and B. 
tried a Fine to A. Come cev, Ec. in this Caſe 4. may grant or render the ſame to 
}, for Life, or in Tail, the Remainder to F. in Fee; and this is good as in a Deed 
by way of Remainder. 2 Inſt. 514. Bro. Fines 111, 117, 118. 
. 11, was ſeiſed in Fee, as Heir on the Part of his Mother, and he and his Wife 
vied a Fine to . R. and L. R. with Warranty, and then by the ſame Fine did 
grant and render the ſame Lands to the Husband and Wife in Tail, Remainder to 
the Heirs of the Husband; they both died without Iſſue; adjudged that the Conuſees 
bad once the Eſtate in them, and that the Fine and Render was a Conveyance at 
Common Law; and if ſo, then the Render made the Conuſor a new Purchaſor, and 
by Conſequence the Lands ſhall go to the Heir of the Part of the Father. 1 Salk. 337. 
The Render of a Rent (if any be) muſt be to one of the Parties to the Fine, and 
not to a Stranger. Dyer 63, 69. 2 Co. in Lord Cromwell's Caſe. 
A Man may not reſerve to himſelf a leſs Eſtate by way of Remainder than the 
Fee; as if A. levies a Fine of his Land to B. and B. re-grants and renders it to A. 
fr Life, this will be void. 14 H. 4. 31. 34 Ed. 4. 36. Dyer 33, 34, 69. 
There may not be a Condition or Clauſe of Re-entry for Non-payment of Rent 
inſerted in this Kind of Contract ; and yet ſome hold, that a Fine levied to one in 
Tail, upon a Condition, with a Remainder over, is good. 1 C. 76. 6 Co. 33. 2 Co. 
in Cromwell's Caſe. Dyer 33, 69. See 27 H. 8. 84. Plow. 34. 24 E. 3. 62. 
Whereby it ſeems a Fine may be levied to one upon Condition, with Remainder, 
but not with Re-entry. 
In Replevin the Caſe upon the Pleadings was, a Feoffment was made, rendring 
a1. per Ann. Rent, with a Clauſe of Diſtreſs, and the Feoffor covenanted to make a 
urther Aſſurance of the I.and ; afterwards he levied a Fine to the Feoffee, with a 
Render of 3 J. Rent; adjudged that he might avow for the old Rent upon the Feoff- 
nent notwithſtanding the Fine; and that the Render is not a Grant of new Rent, 
but a Confirmation of the old. Moor 298. 
A Fine upon a Grant and Render was levied in the Reign of Ed. 4. and a Scire 
Faclas brought, and Judgment given, and a Writ of Seiſin awarded, but not exe- 
cuted ; afterwards another Fine ſur Cogniſance de droit come ceo was levied of the 
l:me Lands, and five Years paſſed, and the Writ of Seiſin of the firſt Fine being nor 
executed, another Scire Facias was now brought to execute it, to which Scire Facias 
the Fine ſur Cogniſance de droit was pleaded in Bar; and the Queſtion was, whether it 
bould bar it, or not; it was inſiſted that it ſhould not, becauſe the firſt Fine was 
Xecutory, and in Cuſtodia Legis, by which it is preſerved, and a Fine ſur Cigniſance 
cannot effect a Thing executory, for the Eſtate ought to be turned into a Right, 
itherwiſe it cannot be barred by ſuch Fine; but the Eſtate of him in this firſt Fine 
8 not turned into a Right by the ſecond Fine, and by Conſequence not barred ; be- 
Ides the Stat. 4 H. J. is a general Law, and in the Affirmative, and therefore ſhall 
dot take away the Statute of William the zd, which gives the Scire Facias ; but the 
Court inclined, that the ſecond Fine, and five Years paſſing, was a Bar to the firſt 
ine not being executed. March 194. 

A Render of a Concord may not be of any other Thing than what is in the Writ 
1 Covenant, unleſs it be of a Rent, or Common iſſuing out of it. 18 E. 4. 12. 

Bur a Fine may be (as hath been ſaid) with a Render back again of ſome Eſtate 
In the ſame Land that paſſeth by the Fine, or ſome Rent out of it ; ſo that in this 
ind of Fine there may be a Reſervation of Rent, a Clauſe of Diſtreſs, or Nomine 
die, and a Warranty; and therefore if A. levy a Fine to B. ſur Crgniſance de droit 
ne ceo, Ec. and B. by the ſame Concord grants and renders the Land back again - 
© 4. for Life, without Impeachment of Waſte, the Remainder to C. the Wife of 
1 for her Life, the Remainder to A. and his Heirs; this is a good Concord, and by 
; Deviſe a Jointure may be, and is oftentimes made for a Woman. 

a Replevin the Caſe was, B. and G. levied a Fine of the Place where, Ec. ſur 
Zuiſance de droit come ceo, and the Conuſee by the ſame Fine rendered back the 
_ to B. in Tail, reſerving a Rent to himſelf; and alſo that if the Tenant in 
Tall ſhould die without Iſſue, then the Lands ſhould remain to G. the other Conuſor 


in Fee; afterwards B. the Tenant in Tail died without Iſſue; it was a Queſtion, 


K whether 
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| L.efſee did acknowledge the Tenements to be the Right of one A. a Stranger, uy 


» 3 
whether the Rent and the Reverſion paſſed, it being by one Fine; and adjocget 
that both did paſs, and that it ſhould enure as ſeveral Fines; but where a Ge 
made in Tail, rendring Rent to the Donor, the Remainder over in Fee; this bein 
a Deed is good Reſervation of the Rent, and the Remainder only without the Rene 
ſhall go to him to whom it is limited over. Cyo. Eliz. 72). 

And a Leaſe for Life or Years may be made by Fine with a Render. The Leſſe 
muſt acknowledge the Land to be the Right of the Leſſor that is ſeiſed of the Lang, 
as that, c. and then the Leſſor muſt grant and render the ſame back to the Leſſee 
(that is Convuſor in the Fine) for Life, or for certain Number of Years, (as the 
Agreement is) reſerving Rent with Clauſe of Diſtreſs; and this is a good Fine any 
a common Deviſe for this Purpoſe ; but if the Leſſor be Tenant in Tail, it ſeems ti 
Kind of Fine will not bind the Iſſue in Tail. 

And yet if a Tenant in Tail and N. do by Fine acknowledge the Land to he th 
Right of a Stranger, as that, Oc. and then the Stranger (that is the Cogniſee) gh 

ant and render the Reverſion to the Tenant in Tail; this will be a good Fine p 
bar the Iſſue in Tail alſo, and will likewiſe paſs the Rent and Reverſion to the 
Tenant in Tail alſo. Bro. Fines 118. 6 Co. 33. 1 C. 76. pl. 435. Dyer 279. peil. 

629. 
8 To have a Leaſe for Years to bind a Tenant in Tail: The Tenant in Tall and the 


did grant and render the ſame Fine to the Leſſee for Years, the Remainder to the 
Leſſor and his Heirs; this was with Proclamations; this is a good Leaſe to bar the 
Iſſue in Tail. 44 E. 3. 45. 

Husband and Wife levied a Fine to the Conuſee, who by the ſame Fine granted 
and rendered to them and to the Heirs of the Husband, and rendered other Part af 
the Lands to the Wife in Tail, Remainder over; now there being a plain Variance 
in this Caſe, for after the Whole was rendered to the Husband in Fee, then Px to 
the Wife in Tail; the Heir of the Husband brought a Writ of Error, and ſized 
this Variance for Error ; but adjudged that there is no Occaſion of a preciſe Form in 
a Render upon a Fine, becauſe it is only an amicable Aſſurance upon Record. 

Co. 38. | 
. Adjudged that where the King is Tenant in Tail by the Gift of any of his An- 
ceſtors, being Subjects, he may upon a Fine by Grant and Render bar the Eſtae. 
tail; but in ſuch Caſe it would be neceſſary for the Conuſee to have likewiſe a Grant 
from the King by expreſs Words to enter upon the Lands, becauſe the Fine upon 4 
Grant and Render being only executory, it may be a Queſtion, whether the Conulee 
may enter upon the Poſſeſſions of the King without ſuch a Grant. » C. 32. 

By a Fine with a Render a Leaſe for Years may be made thus alſo: If one thats 
Tenant in Tail within the 11th of Henry J. accept of a Fine ſur Cygniſance dt © 
come ceo, Ec. and then by the ſame Fine render back the Land to the Cogniſor fot 
one hundred Years; this will be a Diſcontinuance, and bind the Iſſue by this Statute 
2 Leon. Caſe 206. 

H. ſeiſed in Fee as Heir of the Part of his Mother, together with his Wife, levied 
a Fine to A. and B. with Warranty; and A. and B. by the ſame Fine did grant 
render the Lands to the Husband and Wife in Tail, Remainder to the Heirs of te 
Husband : The Husband and Wife dies ſans Ifſue; and the Queſtion was, wheth*! 
the Heir a parte paterna, or a parte materna, ſhould take the Lands by this Fine lt 
was argued, à parte materna, that the Seiſin of the Conuſee is fictitious ; for f tbe 
Conuſee were Tenant for Years, the Term would not thereby be extinguiſhed; 1. 
that he is Ike to a Surrendree of a Copyhold, nothing but a mere Inſtrument ; ant 
therefore that nothing was altered by the Fine, but that the Uſe and Eſtate remaine) 
as before. But on the other Side it was ſaid, that the Conuſee could not render 1 
he had not the Eſtate in him; and that the Render was a Re-enfeoffinent ; and © 
that Opinion was the Court, who held, that the Eſtate was (by this Fine) once put 
in the Conuſee, and the Fine and Render is a Conveyance at Common Lay, " 
the Render makes the Conuſor a new Purchaſor as much as a Feoffment and R- 
enfeoffment at Common Law. 1 Salk. 337. 


(1) 0 
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C.6. $4 Fines. 


(E) Of the Parts of a Fine. 


HERE are five eſſential Parts of a Fine, viz. 
1. The original Writ againſt the Cogniſor. | 
2. The Compoſition or King's Licence to alienate the Lands contained in the Hrit of 


4 The Foot of the Fine. 


6 And to this may be added a fixth Part, if the Fine be to be levied with Pro- 
clamations. 


Firſt, As to the original IWrit. 


The Writ of Covenant is the uſual — Writ, taken out by the Cogniſee or 
cogniſees againſt the Cogniſor or Cogniſors to the Fine, for without an Original a 
Fine cannot be levied ; yet a Fine may be levied upon any Writ of Right, or other 
Writ whereby Land is demanded or recovered. It begins thus: 

Mad, Command A. B. that juſtly, &c. he perform, &c. to D. the Covenant, &c. 

A Writ of Covenant lies properly upon a Covenant in the Realty, where one by 
Deed grants to another, to acknowledge unto him by Fine, certain Lands or Tene- 
ments to him and his Heirs; in which Caſe the Grantee ſhall have a Writ of Cove- 
nant againſt the Grantor to levy a Fine of thoſe Lands. 
This Writ of Covenant is now become the only Original now uſed to ground a Fine 
upon, tho' a Fine may yet be levied upon a Cid juris clamat, Per que ſervitia, De 
Ratimabilibns diviſis, Warrantia Chartæ, or upon any Writ of Right, or other Writ 
whereby Lands, Tenements or other Hereditaments are demanded, or may be re- 
overed in a real Action, but the Uſe of theſe Writs are chiefly antiquated. 


Secondly, As to the Compoſition or King's Licence. 


The Compoſition or King's Licence to alien the Land, for which the King has a Fine 
or Sum of Money, which is called the King's Silver. 

For this is properly that Money which is due to the King in the Court of Common 
Pleas, in Reſpect of a Licence there granted to any Man for paſſing a Fine, and is 
Part of the Revenues of the Crown. 

Note, That if the King's Silver be entered and indorſed upon the Writ of Cove- 
nint by the Clerk for that Purpoſe, altho* the Cogniſor dies before the Fine comes to 
the Chyrographer, yet this Fine is good for the other two Parts, viz. the Note and 
the Nat of the Fine are but Abſtracts taken out of this. Brown's Treat. of Fines 8. 


Thirdly, As to the Concord. 


ine, wherein is declared how and in what Manner the Things contained in the Writ 
Nall paſs ; and as the Writ of Covenant is the Foundation, ſo this is the Subſtance of 
the Fine, It begins thus, vis. 
And the Agreement is ſuch, to wit, that the aforeſaid A. bath acknowledged the Tene- 
ments aforeſaid, with the Appurtenances, to be the Right of him the 4 B. &c. 
11 Concord is the Foundation or Subſtance of the Fine, for if upon this the 
wks Silver is entered, altho' the Conuſor dies afterwards, yet the Fine is good, and 
uy wor and the Foot of the Fine are but Abſtracts out of the Præcipe and Concord 
/ : e Chyrographer. Vide 5 Co. 38, 43. 
ee More hereafter concerning the Concord of a Fine. 


* 


Fourthly, As to the Note of the Fine. 


— Note is an Abſtract taken out of the Writ of Covenant and Concord by the 
rogtapher before it be ingroſſed. It begins thus : 


va . Between A. B. Plaintif, and C. D. Deſercient, &c. 


Fifthly, 


The Concord is the Agreement between the Parties that intend the levying the 
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F ines. Part [ 


1 * * * — 


Writ. 


Concord. 


All Perſons 
that may 
grant. 


— 


Fifthly, As to the Foot of a Fine. 


The Foot of a Fine is an indented Piece of Parchment, containing the Efeq ud 
Subſtance of the Fine; as the Parties to the ſame, the Thing granted, the þ, 
Year and Place, and before whom the Concord was made. It begins thus: L 

This 7s the final Agreement, &c. 

And this is called the Foot, becauſe it is the laſt Part of the Fine. 

And when this is done, the Fine is ingrofſed of Record, and the Indentures mate 
by the Chyrographer, and delivered for the Party to whom the Cogniſance is mz 
and then the Fine is ſaid to be ingrofſed. $5 Co. 38, 43. 2 Inf. 514. ; 

The Foot of the Fine is alſo taken for all the caſual Parts of a Fine (that emerge 
from the Writ of Covenant to the Caption of the Concord) filed together, 


Sixthly, As to Proclamations made upon a Fine. 


Altho* Proclamations made upon a Fine are not the eſſential Parts of the Fine, wt 
they are a neceſſary Adjunct, for upon every Fine made according to the Statute of 
4 H. J. c. 24. they muſt be made, and being made, they make a Bar accordingly v 
what does paſs. Poph. 63. Moor 356. 79 

And according to that Statute the Chyrographer or his Deputy proclaims them in 
the Court of Common Pleas every Term. 

Theſe Proclamations were appointed firſt by the Stat. 1 Rich. 3. 7. (tho' before 
that Time, by the Stat. de finibus levatis, Fines were openly to be read at two certain 
Days in the Week, (by the Diſcretion of the Juſtices); and by the Stat. of Rich. 3, 
Fines at the Common Law have the ſame Force they had before, and might be levied 
according to that Statute, or the Common Law, at the Election of the Parti, 

The Proclamations were to be made four ſeveral Days in each Term, during four 
ſucceeding Terms, by the Stat. 1 R. 3. 7. 4 H. J. 24. 32H.8. 36. 

But by the Stat. 31 Eliz. c. 2. Fines in the Common Pleas ſhall be proclaimed four 
Times only, viz. once in the Term wherein the Fine is ingroſſed, and once in each 
of the three Terms then next following. 

If any Proclamation be made upon a Sunday it is Error, becauſe it is not ds 
guridicus, Dyer 128. | 

Proclamations are abſolutely requiſite to a Fine ſur Cogniſans de droit come (tt, H. 
(but not to a Fine ſur Conceſſit) for they make a Bar according to what paſſes. 

Note; A Writ of Covenant was Teſte 24 April, return Quinden” Paſeb, which wi 
in Truth the 15th of April, and ſo the Return was nine Days before the Teſte; bi 
this being a common Aſſurance between and by the Conſent of the Parties, ſhall be 
amended, but not in other Writs. 5 Co. 45, Moor 5711. S. C. contra, that it 1800! 
amendable. | 8 

Where the Sheriff is one of the Deforceants, the Writ muſt be directed to tt 
Coroner, otherwiſe it is not good. Cro. Eliz. 300. | 

A Fine was, Hæc eft finalis concordia * Sc. a die Sanfti Michaelis in tres ts 
manas Anno 10 Willielmi tertii coram Thoma Trevor, Cc. & poſtea in Craſtino n 
Trin Anno primo Anne conceſs* & recordat* coram Fuſticiariis ejuſdem, E. The 
7 was, of which Term this ſhould be a compleat Fine; adjudged it ſhould de 
of that Term in which the Concord was made, and of which the Writ of Coveni 
was returnable ; for the Concord is the compleat Fine, but the Conceſſ, record?! 
only Leave to inrol it. 1 Salk. 341. 6 Co. 68, Hob. 330. 2 Vent. 47. 


(F) Who may be Cogniſors. 


I N every Fine (as before obſerved) there is a Suit ſuppoſed wherein the Pa 


is to have the Thing is called the Plaintiff, and ſometimes the Conuſee ol ? 
and ſomevum 


rty that 


cogniſee ; and he who parts with the Thing is called the Deforceant, 
the Conuſor or Recogniſor. 4 | ants 
Any Perſon Male or Female, Body Sole or Corporate, that hath Capacity © a 
or is able to be a Grantor by a Deed, may levy a Fine and be a Conuſor there. my 
But there are certain Perſons prohibited by Law, which the Judges 7 et if 
miſſioners that take the Conuſance of Fines ought not to admit or receive, 4% ther 


n Fines, 389 


ey do admit them, and a Fine be levied by ſuch Perſons, the Fine is good and un- 

-oidable, Heri non debet, ſed factum valet: And of this Sort are Madmen, Lunaticks, 

lains, Ideots, Men that have the Lethargy, doting old Perſons that want Diſcretion, 

ben Men, and Men that are forced to it by Threatning, Impriſonment, or the like; 

o ſuch as are born blind, deaf and dumb; but a Man that becomes ſo accidentally 

jay be received, and ought not to be refuſed. 

Alſo Perſons attainted of Felony or Treaſon ought not to be received to levy a Pine; 

it ſuch Perſons being admitted to levy a Fine, the Fine will be good againſt all Per- 

ns but the King and the Lord of whom their Lands whereof the Fine is levied are 

ad for their Times. | 

Alſo Infants ought not to be received to levy a Fine; and yet if an Infant be ad- 

jitted to o a Fine, and he does not avoid it by Writ of Error during his Minority, 

; he may if it be not a Fine ſur Grant & Render in Tail or for Life) the Fine will 

good for ever againſt him and all others. 

And if he dies during his Nonage, before he hath avoided it, it ſeems his Heir can 

wer avoid it; and yet upon this Point the Judges of the Common Pleas have been 

vided on a ſolemn Argument; and of this Juſt. Dod. in 19 Fac. made a Cre. 

If an Infant or Feme Covert be to take by Fine, he or ſhe needs not be examined, Infant, Feme 

when they are Conuſors in a Fine. 24 E. 3. 62. 3 H. 6. 41. Covert. 

Perſons who by our Law were accounted civilly dead, as Monks, Friars, and the Perſons civilly 

ke, might neither be Cogniſors nor Cogniſees in Fines, nor would a Fine levied by dead. 

rto any of them be good. 22 E. 4. 4 15 E. 4. 21. 19 H.6. 25. 5 H. J. 25. 

And a Fine ſur Cogniſance de droit come ceo, &c. may not be levied to any Perſon, Party to the 

tto one that is Party to the Writ of Covenant; yet a Vouchee after he has en- Writ. 

red into the Warranty to the Demandant, it is ſaid, may confeſs the Action, or 

ya Fine to the Demandant ; for he is then ſuppoſed to be Tenant to the Land. 

So a Fine or Releaſe from the Demandant to the Vouchee is good, and yet they 

re not Parties to the Writ; but a Fine levied by the Vouchee to a Stranger is void. 

O. 29. 7 Ed. 4. 13. 5 H. J. 40. 

Cirporations Civil, that have an abſolute Eſtate in their Poſſeſſions belonging to Corporations. 

tir Corporations, as a Mayor and Commonalty, Ec. may together and with a joint 

onſent levy a Fine of the Land belonging to their Corporation as a ſingle Perſon 

ay do; but no one of the Corporation, tho' he be the Head thereof, nor any of 

33 without the general Conſent of the whole Corporation, can levy a 

ood Fine. 

Alſo Biſbops, Deans and Chapters, Heads and Fellows of Colleges, and ſuch like, Spiritual Per: 

ho have an Eſtate of Freehold in Eccleſiaſtical Lands in Right of their Churches, bons. 

are forbidden and reſtrained by divers Acts of Parliament from levying any Fines 

if their Lands belonging unto them; but of the Lands ſuch Perſons have in their 

wn Right, they may levy Fines as other Perſons may do. 21 Ed. 4. 13. Plowd. 

I, 18, 122, 124, 538, 575. 11 Co. 78. 

Allo Women that have Husbands ought not to be admitted alone without their Huſ- Feme Covert, 

ands to levy Fines, and yet if ſuch a Woman alone levies a Fine of her own Land 

ich ſhe has in Fee-fimple, and her Husband does not avoid it (as he may if he 

ill) by Writ of Error, Entry or otherwiſe during his Life; or after her Death 

wing his own Life, if he be Tenant by the Curteſy ; this is now a good Fine, and 

\l bind her and her Heirs for ever, except the be an Infant at the Time of the Fine 

led, and her Husband happen to die during her Minority; for then in that Caſe if 

be not a Fine ſur Grant & Render to her in Tail or for Life, ſhe may avoid it 

ung her Minority; but if the Coverture continues unto her full Age, in that Caſe 

ne cannot avoid it except her Husband joins with her in it, but the Husband and 

Wife ought to be received together to levy any Fine of her Land. 

He who has an Eſtate in Fee-ſimple in Land in the Right of his Wife, is forbidden Husband and 

d levy a Fine without her. Stat. 32 H.8. c. 36. & 28. Wife. 

The Perſons that levy a good Fine muſt be ſuch, and muſt have ſuch an Eſtate in Such as kave 

Ir they are not prohibited by any Law to levy the Fine, otherwiſe the Pine an Eſlate. 
Od. 


| But ſuch Perſons who are outlawed, or waived in perſonal Actions only, may Perſons out- 
Ja Fine. lawed. 
.alle he that has an Eſtate of the King's Gift or Proviſion, cannot levy a good Tenant in 


e ab it to bind the King, or to bind the Ifſue in Tail, by 32 I. 8. c. 28. T0 of (hs 
- L Alſo King's Gift. 


— 


5 90 2 F ines. . Part [ 
Intruder upon Alſo a Fine levied by the Heir that is an Intruder upon the King's Poſſeſſion, , 


the King. void. 1 H. J. 5. 24 Ed. 3. 65. 8 
A Jointenant, Tenant in Common or Partner, may levy a Fine of the Land (, " 


1 


Jointenant, q [ a 
&c. by him, to a Stranger or to another Jointenant, Tenant in Common or Pam 
26 H. 8. 9. Dyer 69, 334. Plow. 338, 378. 11 E. 4. 68. , 01 
Tenant in Alſo Tenant in Fee-ſimple, in Remainder or Reverſion. 5 
Fee · ſimple. 
Tenant for Tenant for Life, it is ſaid, may levy a Pine ſur Grant & Releaſe of the Tang; wit 
Life. he holds for Life, to hold to the Cogniſee for Life of the Tenant for Life. 44 E31 | 
But if the Eſtate be larger, it is a Forfeiture of his Eſtate. 4 H. 7. Ny 3% " 
Tenant in And ſo the Law is the ſame of ſuch Fines by Tenant in Tail after Polbili, Aid 


Tail after Tenant in Dower, or by the Curteſy. 39 E. 3. 16. 


| e But it ſeems to be no Forfeiture of a Rent. 2 H. 5. ». g 
| I 

(G) IWho may be Cognifees. n 

All Perſons NY Perſon who has a Capacity to take by a Deed of Grant, ſo as to be a peg A 
— \ Grantee, may be a good Cogniſee in a Fine. C 


So any Man or Woman Sole or Covert, of full Age or under Age. 

Any mad or Iunatick Perſons, Ideot or Men de non ſane memory. 

So any Man in or out of Priſon, or beyond Sea. 

Any Perſon attainted of Felony or Treaſon, or ontlawed in a perſonal Adio, 
Baſtard, a Clerk convict, an Alien; any of theſe may be a good Cogniſee, end n 
by a Fine as well as by a Deed ; and a Fine levied to any ſuch Perſon will te gad 
5 Ed. 3. 9. 3 H. 6. 42. 24 Ed. 3. 62. 

Corporations. 80 Corporations Spiritual and Temporal, Civil or Corporal, may be Copniſces in 
Fines. But before the ingroſſing of ſuch a Fine, there goes always a Mit to the 
Juſtices of the Common Pleas, S permittant finem ill. levari. 
Party to the A Fine ſur Cogniſance de droit come ceo, Ec. may not be levied to any Pen but te 


wk one who is Party to the Writ of Covenant; yet the Vouchee after he has enters 1 
into the Warranty to the Demandant, it is ſaid, may confeſs the Action, or lev) ber 

Fine to the Demandant, for he is then ſuppoſed to be Tenant to the Land. K 

So a Fine or Releaſe from the Demandant to the Vouchee is good, and yet nt g 

are not Parties to the Writ. But a Fine levied by the Vouchee to a Stranger is 10 his 


3 Co. 29. 7 Ed. 4.13. 5 H. J. 40. | 
Infant, Feme Tf an Infant or Feme Covert be to take by Fine, he or ſhe needs not be examincd 
un as when they are Cogniſors. 24 E. 3. 62. 3 U. 6. 41. 
But ſuch Perſons as are civilly dead, as Friars, Monks, and the like, cannot be 


et 

d. Conuſees in a Fine, and therefore a Fine levied to ſuch Perſons is void. Ren 

A 

3 5 he 

(H) By what Names, Cogniſors and Cogniſees may give and take in a Fit 4 

| Ong! 

Name and T HE Cogniſors and Cogniſees in Fines ought to be rightly called by their Nat orf 
Surname. of Baptiſm and Surname. 80 
Two of one And if there be two of one Name, it is moſt proper and ſafe to diſtinguiſh tier No 
Name. by the Diſtinction of Elder or Younger, and the like. | to hi 
Names of But Kings, Queens, Princes, Dukes, Marquiſſes, Earls, Viſcounts or Baro" be! 
Diguity. ſeldom named by their Surname, but by their Chriſtian Name and Dign'): * ur 
George the Second, King of England, &c. Frederick Prince of Wales; John B le 1 

3 Lancaſter, &c. 9 TY; 
Tides of He- But Knights, Eſquires and Gentlemen, are called by their Chriſtian N ame * 20. 
; Surname, together with their Additions of Honour; as A. B. Pen. C B 
E. F. E/q; G. A. Gent. &c. 3 Poſle 

By Curteſy. And the Addition of Biſbop, Dean, Prebendary, &c. it is ſaid, are rather und, Leyy 
of Curteſy than Neceſſity, for the Fine may be good without them. 21 * 

1 Aſſ. pl. 11. JH. 4. 22. 14 H. 6. 15. 1 Brownl. 30. But they are uſvary art 

by their local Titles; as Thomas Archbiſhop of Canterbury, Primate aud M l A 

of all England ; John Archbiſhop of York, Primate and Metropolitan f a5 bs 


Robert Biſhop of Wincheſter, &c. Edward Dean of the Cathedral Church of | da 
2 | 


—_— 


—_—— * 


nd 9.4 Fines. 


3 


London; William one of the Prebends of the Cathedral Church of the Bleſſed St. Peter 
Weſtminſter, &c. We. | | 


', 12 H. 4. 20. 7 H. 6. 27. 37 H. 6. 29. 
come ſmall Difference in a Name, it is ſaid, will not hurt; as Margery for Margaret, 
{ores inſtead of Anne. | 

Yet a Fine levied to A. and Sibel his Wife, where her right Name was 1/abel, 
eld void. 1 AI pl. 11. Bro. 344. | 
But if a Fine be levied by a Man and his Wife, and the Wife is named wrong, it is 
4 this Fine ſhall bind her by Eſtoppel. Bro. 344. | 

Yet if a Woman has two Husbands living, and with her ſecond acknowledges a 
Fine by his Name; this Fine it ſeems is void. 

But if a Woman levies a Fine with her right Husband, and by a wrong Chriſtian 
Name, ſhe is concluded by ſuch Fine, and cannot avoid it during her Life, Bro. 
Fines 17. 1 A pl. 7. J H. 4. 22. | 

If a Feme Sole after the Teſte of the Writ of Covenant, & Dedimus poteftaten, 
zes the Cogniſance of a Fine of her, and before the Day in Bank to record and 


nzroſs it marries, yet the Fine ſhall be good and recorded by the Name ſhe had 
hen Sole. | . 


But her Death at ſuch Time will make the Fine void. 
See before Chap. 4. H. S. 


(1) Of what Fines may be levied with Reſpett to the Fftate of the Parties. 


| 


F either the Cogniſor or Cogniſee at the Time of the Fine levied be ſeiſed of any 
Eſtate of Freehold in Fe. ſimpie, Fee-tail, or for Life, in Poſſeſſion, Reverſion or 
pop of whether the ſame be by Right or Wrong, the Fine will be a good Fine 
1 this Reſpect. 

And therefore if one that is ſeiſed of Land in Fee-ſimple, or Fre- tail, general or 
pecial, levies a Fine of this Land to a Stranger, this is a good Fine. 

So if a Stranger levies a Fine to him of this Land, this is a good Fine. 

So alſo a Fine levied by or to a Tenant for Life of the Land he ſo holds, is good in 
bis Reſpect : But he muſt take heed of a Forfeiture in this Caſe; for if a Tenant 
por Life levies a Fine ſur Cogniſance de droit come ceo, E9c. to a Stranger, or levy a Fine 
ir Crant & Releaſe to a Stranger, to hold to the Cogniſee for à longer Time than 
jor the Life of the Tenant for Life. However in this Caſe the Fine be a good Pine, 
et this is a Forfeiture of Eſtate of the Tenant for Life, whereof he in Reverſion or 
Remainder may take preſent Advantage. 

And yet if ſuch a Tenant for Liſe levies a Fine ſur Grant & Releaſe, to hold to 
he Cogniſee for the Life of the 'Tenant for Life, or grant his Eſtate by ſuch a Fine 
o him in Reverſion or Remainder, or by Fine grants a Rent out of the Land fob 
onger Time than for his own Life; in theſe Caſes the Fine is good, and there is no 
orfeiture of the Eſtate of the Tenant for Life. 

So likewiſe if a Fine be levied to a Tenant for Life by a Stranger, who thereby ac- 
nowledges all his Right to be in the Tenant for Life, and releaſes and quirs Claim 
to him and his Heirs, and goes no further; this is a good Fine, and no Forfeiture of 
he Eſtate of the Tenant for Life, for his Eſtate is not changed thereby, and it may 
Pure to him in Reverſion; but if the Stranger ſays further in the Fine, Come ceo 
Je! ad de ſon done, this is a Forfeiture. Shep. Touch. 13, 14, cites Stat. 27 E. 1. c. I. 
4 F. 3. 14. nn . g. 66% 248. 3.26. . 8s. 
2 U. 56. 9 Co. 106. | 

1 if neither the Cogniſor nor Cogniſee be ſeiſed of any Eſtate of Free bold in 
A or Reverſion of the Lands whereof the Fine is levied at the Time of the 
did 20 the ſame, but have only a Leaſe for Tears, or not ſo much, the Fine is 


of no Force as to any Stranger; however it may be good between the 
Porties by way of Eſftoppel. : * * 


nd therefore 
Remainder or 


Fine is void 


J 


if a Leſſee for Tears, or a Diſſeiſee, or one that hath Right only to 
Reverſion levies a Fine to a Stranger that hath nothing in the Land 
» Or at leaſt voidable, as to and by a Stranger thereunto, and he that 


hath 


A Corporation or Fraternity muſt be deſcribed by the very true Name of the Corporation. 
orporation, as it is named in the Patent, Charter and Foundation of it. 11 H. * ; 


Where a Dif- 
ference in a 
Name will 


was hurt, 


Wife wrong 
named. 


Feme Sole 
marries before 


Day in Bank, 


Death after 
Day in Bauk, 


— 
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hath Cauſe may ſhew that the Freehold Eſtate and Seiſin of the Land was in anoth 
before and at the Time of the Fine levied, and that Partes finis nibil dada 
tempore levationis finis, and by this avoid it. 

And yet a Vouchee after he bath entered into the Varranty may levy a Fine un 
the Demandant, but not to a Stranger. | . 

And a Diſſeiſor may levy a Fine to a Stranger that hath nothing in the Land. 
and this is a good Fine, for he hath the Fee-ſimple by wrong in him. . 

Alſo the Iſue in Tail may be barred by way of Eſtoppel, by a Fine levied by hi 
Anceſtor being Tenant in 'Tail, altho* neither Conuſor nor Conuſee have any Eftite 
of Freehold in the Land. Shep. Touch. 14. cites 5 Co. 123. 3 Co. 88, 93. C. lj 251 
3 H. J. 9. 5 H. J. 41. 3 H. 6. 21. 27 H. 8. 4. | 

A Jointenant, Tenant in Common or Coparcenor, may levy a Fine of his Part wh , 
Stranger, and this will be a good Fine. . 

And ſo alſo it ſeems may one Coparcenor or Tenant in Common to another, 

One ſingle Member of a Corporation Aggregate of many cannot levy a Fine of the 
Lands of the Corporation, as the Major or Maſter of a College cannot levy a Fig 
without the Commonalty, or his Fellows, Sc. But ſuch Perſons may levy Fine, of 
the Lands they are ſolely ſeiſed in their own Right, as other Men may do, 

Such as have Eſtates of Freehold in Eccleſiaſtical Lands in the Right of their Chyyc1,, 
Horſes, Gc. as Biſhops, Deans and Chapters, Prebends, Parſons, and the like, may 
not levy a Fine of ſuch Lands, for if they do, it will not bind the Succeſſor 
11 Co. 78. 

He that has an Eſtate of Fee-ſimple in Lands in the Right of his Wife, ought not 
to levy a Fine thereof without her, and if he does, ſhe and her Heirs may ad 
after his Death. 

Alſo he that has an Eſtate of Lands given in Tail by the King, or by the Pros fon 
of the King, ought not to levy a Fine of this Land, for it is void againſt the Ifue 
in Tail and the King. | 

Alſo he that has an Eſtate of Lands that are probibited to be fold by 47 if Pariia- 
ment, ought not to levy a Fine of ſuch Land. 

Alto ſhe that hath an Eſtate of Lands of her Husband, or of any of his Anceſtors 
aſſured to her for her Fointure, Dower, or in Tail, by the Means of her Husband or 
any of his Anceſtors, may not levy a Fine of this Land; for if ſhe grants a greter 
Eſtate than for her own Liſe, this worketh a preſent Forfeiture. Hep. Touch. 14, 15, 
cites Stat. 32 H. 8. c. 28, 36. 12 Ed. 4. 12, 6 Co. 55. Bro. Fines 121. 5 C. , 
Stat. 1 H. 7. c. 20. a 

Tho? a Fine levied by Leſſee for Nears, or at Vill, be void, yet it is otherwiſe !y 
one having a defeaſible Right. 1 Will. 520. 

A. ſeiſed in Right of his Wife of a Share in the New-River Water in Fee; tht 
both make a Mortgage by way of Leaſe for 1000 Years by Deed without a Fine, x. 
ſerving a Pepper-Corn Rent. The Husband died, upon which the Wife received 
the Profits, and paid the Intereſt. The Mortgagee brought his Bill to forecloſe tix 

*Wife; it was held, that there ought to have been a Fine, it being the Wife's Inher- 
tance, and therefore ſhe was not barred. 2 // Il. 127. 
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ords, 
For th 


Honor, Warren, 

Manor, Fair, 

Stoke, Mine, 

Ind, View of Frankpledge, 
Barony, Waif, 

Caſtle, Stray, 

Meſſuage, Mill, 

Cottage, Toft, 

Meadow, Curtilage, 

paſture, Dovehouſe, 

Wood, Garden, 

-— oy Orchard, 

Chapel, Land, 

River, Felons Goods, 
Chauntry, Felo's de ſe, 

Parſonage, Fugitives, 

Rectory, Perſons attainted, 
Advowſon, Perſons outlawed, 
Vicarage, - Deodand, 

Tithes impropriate, Hoſpital, 

Eſtovers, Furzes, 

Foldage, Heath, 

Corody, Moor, 

Office, Reedy Ground, 
Pilcary or Fiſhing, Rent, 

Chace, Common of Paſture, 
Park, Common of Turbary, 


| 


() Of what Fines may be levied with Reſpett to Things. 


Fine may be levied of all Things, whereof either a Præcipe quod reddat, or a 

præcipe quod faciat, or a Præcipe quod permittat, or a Præcipe quod teneat, 
lies: It may be levied of Things Eccleſiaſtical or Temporal that are inheritable and in 
eſe at the Time of the Levying of the Fine: So a Fine may be levied of an 


Common of Eſtovers, 

Hundred, 

Way, 

Ferry, 

Franchiſe, 

Liberties, 

Privileges, 

Seigniory, 

Reverſion, 

Toll, 

Stallage, 

Picage, 

Pontage, 

Acquittal, 

Services, 

Portion of Tithes, 

Oblations, 

Obventions, 

Corodies, 

Offices, 

Barn, 

Stable, 

Malthouſe, 

Brewhouſe, | 

Mariſh Land, whether Salt 
or Freſh. 

Alder Ground, Oc. 


A Fine may be of a Rem. charge which had no Being before, or of a chief Rent, or Rents. 
other Rent which had a Being before, but not of an Annuity. | 

A Fine cannot be levied of Money agreed to be laid out in Land, and ſettled in Tail; 
but a Decree in Equity can bind ſuch Money equally as a Fine could the Land. 


Annuity, 
Money. 


The Exception muſt always be of ſuch Things as will lie in the Writ, Regiſt, Of what the 
Orgin. 228, 229, and of ſuch a Thing as is comprehended in the Writ. 


Exception 
may be. 


(L) Of hat Fines may not be levied, with Reſpe& to Things. 


UT a Fine levied of Autient Demeſne Lands will not be good. 32 H. 8. c. J. 8 Co. 
145. But ſee the Stat. 11 12 , 3. c. 14. 


Fines levied of any Lands prohibited to be ſold by Ac of Parliament, are void. 
Ct, 3211.8. c. 36 828. 


(M) By what Names Things muſt be expreſſed in Fines. 


Cen and apt Words muſt be uſed to expreſs the Things to paſs by the Fine; Apt Word-. 


OT row levied de Tenemento, or de Hæreditamento, or de duobus Tenementis, is 
» Oratleaſt v 


oidable for Error, becauſe of the Uncertainty and Unaptneſs of the 


Cro. Eliz. 196. Leon. 88. 
4% 7... © Proper Word to expreſs a Tenement or Hereditament in a Fine is Meſſuage, 
f one Meſſuage, or two Meſſuages, &c. 


7M 


One 


— . . = — 


N 
N 
| 
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Manor. One Manor may alſo be Parcel of another Manor, and paſs by the Name of th. 
Manor. 20 A pl. 54. * 
A Manor may paſs by his proper Name without naming of the Ton or Plz. 
Towns or Places wherein it lies, as De manerio de D. cum pertinen'. 19 E. 4. 9. 5 
Other Things may paſs in Fines by the ſame Names they are granted in Dee; f 
de ſcit. ambit” & precin® nuper Monaſterii de D. ſcit. manerii de D. grangia de D. 7 90 
D. pre bend de D. ; 
Caſtle, Honor, Alſo a Caſtle, Honor or Hundred, may be Parcel of a Manor, and paſs by the Name 
Hundred, of the Manor whereof it is Parcel; or it may paſs by its own proper Name, as of the 
1 A. with the Appurtenances, or of the Honor of A. 1 E. 3. 4. 2 K. 3. 36 
20 Aſſ. pl. 5 | 
Reverſion, A Rect 5. of Land may paſs by the Name of a Reverſion, or by the Name gf 
the Land itſelf. 43 E. 3. 


Foldage. A Foldage may paſs by the Name of D. libertate unins Faldagii curſu ovinm, dun 
pertiuenꝰ in F. or de libero Faldagio ovium cum pertinen in P. or de libera Falda. 

Demeſnes, Demeſnes, Rents, Seigniories, Courts, Pleas, &c. whereof a Manor conſiſteth, pal 

Se. by the Name of Manerium cum pertinentiis. 3 Inſt. 512. 

View of A View of Praukpledge, and ſuch like Things, may paſs by their own Names, as ff 

Frankpledge. a View of Frankpledge, of Goods and Chattels waived, of Felons, Fugitives, Our. 

Waifs. lawry, put in exigend', Felo's de ſe, Deodands, Treaſure-Trove and Strays, with the 
Appurtenances in M. a 


Preſentation. When a Fine is but for the Preſentation to a Church only, it muſt be of the A. 
vowſon of the Vicarage of the Church of S. and not with the Appurtenances. 
Vicarages en- And of Vicarages endowed, the Writ muſt be of the Advowſon of the Vicarage f th 


dowed. Church of S. and not with the Appurtenances. 
Not endowed. And where the Vicarage is not endowed, it muſt go under theſe Words: Of tle 44 
wvowſon of the Church of S. 


Parſueges And Parſonages, Rectories, Advowſons, Vicarages and Tithes impropriate, paſs not by 

Rectories, He. the Words, Of the Advowſon of the Church, but by this, Of the Rectory of the Circ if 
S. with the Appurtenances. | 

Highwood. Highwood and Underwood may paſs by the general Name of bod, as Of twenty 
Acres of Wood. 

Houſe. boot, Honſe-boot, Hay-boot and Plough-boot, by the Name of Eſtovers, as Of reaſonalh 

Hay-boot, FEftovers in Wood, viz. in ten Acres of Wood of the ſaid A. in D. 

Plough- boot. 

Fiſhing. A Fiſhing may paſs by the Name of Separali Piſcaria in aqua de 8. 

A Foldage may paſs by the Name of de libertat. unins Faldagii & curſu opium. 


Foldage. 
*. 1 A Chapel or Hoſpital will paſs by the Name of a Meſſuage. 13 A. 2. 


Chapel, 
Hoſpital. 
licks then, So by the Name of a Meſſuage with the Appurtenances, may paſs a Houſe, with 4 


Curtilage, Shop, Curtilage, Garden, Orchard, alſo a Dove-houſe and Mill, as Parcel thereof, 
Garden, c. Hract. lib. 5. c. 28. f. 1. Plow. 169, 170, 171. | 
Toft, So by the Name of Cottage, a Toft, a Chamber, a Cellar, E9c. may paſs, and jt 
Chamber. theſe alſo may paſs alone by their own fingle Names de uno Meſſuagio, uno Cn. 

lagio, Ec. | 
Part of intire Span of .an intire Thing may paſs by the Words, Of one Moiety, third Part, or c 
Things. Parts in three Parts to be divided, as the Caſe requires. | 
So, Of the Moiety of all the Tithes of Corn and Hay of the Land called B. uit! i: 
Appurtenances in H. | 
Manor di- But if an intire Thing, as a Manor or Meſſuage be parted; as if the Manor of! 
vided, be divided into two Parts, and the Diviſion be ſo made as that the Manor for ti. 
Part be not extinct, and a Fine is to be levied of Part of it, it muſt paſs by iv 
Name of the Whole, as Of the Manor of S. | 
Meſſuage, e. So if a Meſſuage and twenty-three Acres of Land be parted, the Part divided may 
divided, paſs by the Name of one Meſſuage and ten Acres of Land, and not, Of 4 4; © 
one Meſſuage and twenty-three Acres of Land. 
Mill. Mill is good without adding Mind, or Water or Corn, yet the latter is moſt uſuil 
B. 3. 13. | 
Land how de- 8 * may be demanded by a certain Number of Acres, as of ten Ares Lt 
manded. twenty Acres of Meadow, twelve Acres of Paſture, &c. or by the certain Meaſure 0! 5 
ſuperficial Quantity thereof; as De Hida, Carucata, Bovata, Virgata, 4 Rey 
Furlings Terræ, Ec. 1 

I 


— * 


In like Manner Beſcus, Subboſcus, Bruera, Mora, Funcaria, Mariſcus, Alnetum & Wood, Oe. 
Ruſcaria, may be demanded by the Number of Acres thereof. 16 Af. 9. 
Turbary may be demanded by the Name of Mora. Turbary. 
Rent by the Number of the Things, or that which is to be rendred; as ten Pounds, Rent. 
en Marks, twelve Shillings, .Six-pence, Ec. 21 E. 3. 44. 
But Note, That it is uſual in Fines to comprebend more Numbers of Acres than More Acres 
ire intended to paſs ; and this will not hurt, for in ſuch Caſe no more ſhall paſs than 4 in 


9 


Fines. 


* 


vhat is intended and agreed upon between the Parties. Popb. _—_ 105. —— * 
a ſs. 
And every Thing excepted ought to be certainly named, but it needeth not to ſay 3 Things 
an pertinentiis after the Thing excepted. 40 E. 3. 35. — IT 
| | be named, 


(N) The Order of placing Things in Fines. 


ANY of theſe may be granted together in one Fine; as fifty Mefſuages, four 
Tofts, five hundred Acres of Land, and fifty Shillings of free Rent, as Occa- 
fon requires. | | 
80 ot a Dove-houſe, three Gardens, 2 1 6s. 44. Rent, and of the Rent of four 
Cipons, one Pound of Wax, and the like, all in one Fine. 3 Co. 45. 6 O. 67. 
(6. 38. 
, W — the original Writ is of many Things, they muſt be expreſſed thus: Suppoſe Words for the 
h were of a Manor, Houſe, Rectory, Oc. dividing of 
Firſt, Of one Manor; Secondly, Alſo of a Rectory; Thirdly, And alſo of a Meſ- I hing. 
ſuge; for the fourth Thing, And likewiſe ; for the fifth, Moreover ; for the ſixth, 
And furthermore ; for the ſeventh, And likewiſe ; and for the eighth, And moreover ; 
and if there be more, then to begin again. 


The Nature and Quality of the Things muſt be obſerved; as Land, Meadow, 
Paſture, Ec. and the Place where they lie. 

The more worthy Things mnſt be put firſt ; as a Caſtle before a Manor, a Manor 
before a Meſſuage, a Meſſuage before Land, Arable before Meadow. Plow. 168. 
1H. 6.39, 

Things general before Things ſpecial ; as before Meadow, Paſture, Wood, Heath, 
Marſh, Oc. muſt be placed Land, that being the Genus thereto. 

do Boſcus muſt precede Aluetum, Salicetum, Oc. as Wood is the Genus to Wood- 


Ground, 


For the placing of Particulars in a Writ of Covenant is in all Things as in a Precipe 
quod reddat of Lands. 


And for this there is a Rule in the Regiſter (Reg. Orig. fo. 2.) which is thus ſet 
donn after this Manner: 


endinum, umbare, dinum, ra, tum, tura, cus, 


Toft ' Md Cot Gar Ser. Fre ; Pal; - Bd 


ria tum, caria, ditus, 


, cus, | 
Junca Mariſ Alne Piſ Red Sefare Priora. 


Alſo intire Things muſt be ſet down before their Parts; as De manerio de C. & 
kearetat. manerii de B. cum pertinen. &c. 

Parts of Things excepted, muſt ſucceed thoſe Things out of which they be excepted ; and Of placing 
ll there be divers Parcels in one Writ, that Parcel out of which the Exception is to Things ex- 
made ought to be laſt placed; as thus, De manerio de D. cum pertin. in C. except Pied. 
mn Meſſuagio, duobus Acris Terre & Advocatione Eccleſia de C. Ec. Regiſt. Orig. fo. 6. 
I I if this Order be not obſerved, but the Things be otherwiſe placed in the 

"ity ik it be ſuffered to paſs, the Fine will be good enough. 


(O) Of naming the Places where the Things lie. 


THE County, Town, Pariſh or Hamlet, where the Things lie that are intended to 
pals by the Fine, ought to be certainly named. 


| 
: 
| 
: 
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The Precipe 
What. 


Concord 
What. 


Of what a 
Concord may 
be. 


n 

A Fine is good altho' it name the Lands to lie in a Hamlet, or in a Town decayed. 
but it is good to name the Town wherein the Hamlet is, and that with Addition for 
Diſtinction, if there be divers Towns of the ſame Name in that County, 

If there be two Towns Walton and Street in the Pariſh of Street, and a Fine is levied 
of ſuch Lands in Street ; in this Caſe the Lands in Walton will not paſs by this Fine 
IWalton being a diſtin Town or Village by itſelf; and altho' Streerz, the Pariſh, con, 
prehends both, yet in the Fine the Lands in Malton ſhall not be ſaid to be comprizes 
unleſs Malton had been a Hamlet of Street, and the Fine had been levied of Lang;in 
the Pariſh of Street, then all would have paſſed well enough. Cro. Fac. 120, 

If there be divers Towns of one Name in the ſame County, it is beſt to make x 
Addition for DiſtinCtion. 

If a Manor extends itſelf into divers Towns, as A. B. C. it is the beſt and ſaſeſt i; 
name all the Towns, or none of them at all, as Of the Manor of S. in A. B. 404 C. 
or Of the Manor of S. with the Appurtenances ; for if any one of the Towns be Omitted, 
none of the Manor in that Town will paſs; but it ſeems that if the Manor be only 
named, and not ſaid in what Town it lies, the Fine may be good. 9 FE. 4. 6. 

Alſo where divers Manors be of one Name, with Diſtinction of North and South, 2 
North S. and South S. it is good in all the Proceedings of the Fine to expreſs which 
of the Manors is intended to be paſſed, Cro. Eliz. 196. Bro. Fines 44, 91. 


(P) Of rhe Præcipe and Concord of a Fine. 


1 Præcipe is an Abſtract of the Writ of Covenant, and is as a Title to the 
Concord, being placed before it in the Nature of an Exordium or Introduction; 
wherein is recited the Parties Names, Parcels, Ec. as in the Writ. 

What the Concord is, is mentioned before. 

See the Furms of both in the Second Part. 

The Concord or Agreement may be made of an Fftate in Fee-ſimple, Fee. tall, for 
Life or for Tears; it may be alſo of divers Remainders, and that to them that are no 
Parties but Strangers to the Fine ; it may be alſo ſingle or double, with a Render back 
again in ſome Eſtate of the ſame Land or ſome Rent out of it, ſo a Concord may 
have in it a Reſervation of Rent, a Clauſe of Diſtreſs, or Nomine pænæ and a Wat 
ranty. 

And therefore if A. levies a Fine to B. ſur Cogniſance de droit come ceo, Oc. and B. 
by the ſame Concord grants and renders the Land back again to A. for Life withou 
Impeachment of Waſte, the Remainder to C. the Wife of A. for her Life, the Re. 
mainder to A. and his Heirs; this is a good Concord, and by this Deviſe a Jointurs 
may be and is oftentimes made to a Woman. 

And if a Man would have a Leaſe for Life or Tears made of Land by Fine, tht 
Leſſee muſt by the Concord acknowledge the Lands to he the Right of the Leſſ, 
(who is ſeiſed of the Land) as that, &c. and then the Leſſor muſt grant and fender 
the ſame Land back again to the Leſſee (the Conuſor) in the Fine for Life, or !9'? 
certain Number of Years, as the Agreement is, reſerving a Rent with Clauſe d 
Diſtreſs, Ec. and this is a good Fine, and a common Deviſe for this Purpoſe. 

; or. # the Leſſor be Tenant in Tail, it ſeems this Fine will not bind the Iſſe 
in Tail. 

And yet if A Tenant in Tail, and N do by Fine acknowledge the Land to be 
the Right of a Stranger, as that, &c. and then the Stranger that is Cogniſce de 
grant and render the Land again to N. for Life or Years with Clauſe of Diſtreſs, E. 
and then grant and render the Reverſion to the Tenant in Tail; this is a good Fins 
and will bar the Iſſue in Tail alſo, and will likewiſe paſs the Rent and the Reverlon 
to the Tenant in Tail. | 4 

So if a Stranger that hath nothing in the Land levies a Fine ſur Cigniſan'e dt q 
come ceo que il ad, &c. to him in Remainder in Tail, depending upon an Eſtate : 
Life, and the Cogniſee by the ſame Fine renders to the Cogniſor for ten Years, . 
begin at Michaelmas following, and dies, and all the Proclamations are made after 6 
Death, and then the Tenant for Life dies after the Time the Leaſe is to begin; 
is : yoo Fine, and ſo a good Leaſe to bar the Iſſue in Tail. WT 

If H. B. and C. levy a Fine to D. and D. renders the Land back again © © 4 
Life, the Remainder to B. in Tail, the Remainder to C. in Tail, and the Remail 
to a Stranger in Fee; this, or any ſuch like Concord as this, is good. 4rd 
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And if A. and B. join in a Fi | 
who do grant and render ine of a Meſſuage to C. a | — 
to begin after the Death Err of 30 l. out 1 to the Heirs of C ye 
rel conceſſio pred annualis dr Ayers at the Feaſts of 75 5 A. for his Life, 
1% C. & D. ſed tantummodo ad 30 l. non aliqualit” ſe 2 - roviſo ſemper quod 
bey grant and render the M 4 onerand' di meſſuag tot ndat ad onerand perſonas 
Tail, the r — uage to A. during the Fife - vita ipſins A. and then 
But in ſuch a Fi e right Heirs of B. this i of H. the Remaind 
1, None ine ſur Grant & Render, theſ Thi is a good Fine. or 
* may take the firſt Eſtate by the 5 ye be regarded : 
- therefore if A. acknowledges a Fi ut the Cogniſors, or one 
0 4, Habendum fibi && E. _- ine to B. and B 
vries a Fine of © Wiſe uxori ejus, and the Heirs o . renders and grants the 
ife's L f their B Land 
the Husband and Wik, Land, and the Cogniſe odies; ſo if the Husb 
* 4 ife, this is not a good C e grants and renders th sband 
bh ender of the Rent muſt be to 1 1 
a of t ; 
a 4 — cannot reſerve a leſs Eſtate to h e Parties to the Fine, and not to 
A. acknowledges à Fi to himſelf 
{elf for Life; x + A B. and B. renders 22 _ and therefore, 
_ by Fine DOES Land in Tail, the Remainder to 
to the Conuſor in Tail, the Remai ue. 
the Limitati * .emainder to B. B. grants and rende 
120 itation of this Eſtate in Tail to B. is „ the Remainder — = Lands 
| „and he can ne in Fee, 
1 Lands to B. and B 8 
e Agreement m e 
N and the Coouſee = 1 poſſible and ſenſible Ln 2 to A. for Life. 
n _ to one of them for Life 4 5 be three Conuſors in a 
Reverfion in Fee or in Tail * for Life or Vears, rend Kate baer and grants 
3. There can be no C to the third ; this is 8 ring a Rent, and grants th 
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| Neither will Meſſuages named by themſelves in a Præcipe, paſs by the Word 2 
ments in the Concord : Alſo an . 


Honor, , | Common, | A Liberty, 50 
ö Caſtle, A Warren, Franchiſe, 
| Iſland, Fiſhing, | | Office, an 
Barony, Rectory, Bailiwick, po 
Hundred, | Tithes, Fair, | 
Borough, Oblations, Market, | 
Knight's Fee, Toll, Paſſage, ſh 
The Site of a Manor, Stallage, The Moiety or Part af x 
A Park, Pontage, intire Thing, | 
| Prebendary, View of Frankpledge, Wreccum Maris, anc 
| Rent, | The Advowſon of a Church 
| or Portion of Tithes, muſt be particularly named in the Concord as well as in . 
| Precipe. * 
| 
8 Exception in A Concord may be with an Exception of ſome Part, but this Exception muſt 4. . 
— a Concord. ways be of ſuch Things whereof the Writ will lie and are mentioned therein, they me - 
be certainly named, and muſt ſucceed the Things out of which they be excepted, 2 7 
Command A. B. zbat juſtly, &c. be perform the Covenant to C. P. of the d 
D. with Appurtenances in C. (except one Meſſuage, two Acres of Land, and an Ado, - 
of the Church of C. &c. 10 
| And the Agreement, &c. that the aforeſaid A. hath acknowledged the Tenements af: 7 
| ſaid with the Appurtenances (except before excepted), &c. x 
| And in all theſe and ſuch Caſes where the Concord is not formal, the Judges oui ö 
not to receive the Fine nor ſuffer it to paſs; but if they do, and the Fine be finiſhed = 
it cannot afterwards be avoided by Writ of Error, or otherwiſe, for theſe Faults, Vis 
Dividing The Manors and Tenements contained in the Writ may be divided; as if a Fine % 
Things. be levied between A. and B. of two Manors, to be the Right of the ſaid 4. as that 
which, Oc. for which A. doth grant and render one Manor to B. for Life, wich twe U 
Parts of the other Manor which N. holdeth in Dower, to have the one Manor, ant * 
two Parts of the other Manor to B. for Life, the Remainder after his Death to / 5 


in Tail, and that after the Death of N. the third Part ſhall remain to another. 

So if a Fine be levied of the Manor of G. with the Appurtenances by 4. unto G 
which A. acknowledgeth the Right in C. as that, Sc. and C. grants and renders the 
ſame to A. in Tail, the Remainder of the fourth Part of the Manor towards thi 
Weſt to the ſaid A. and her Heirs, the Remainder of another fourth Part toward 
the Eaſt to F. in Fee, and ſo of the other two fourth Parts, or incertainly by thret 
third Parts, in Remainder to A. B. and C. in Remainder ſeverally ; and theſe a 
good Concords. 

If T. and E. his Wife levy a Fine to R. D. and J. C. of divers Manors and Land 
in A. B. and C and in the Fine there are divers Grants and Renders, and one Ori 
and Render is of the Manors of A. and B. and the Lands therein to J and E. 4 
the Heirs of T. and in another Render 100 Acres, Parcel of one of the ſame Manch 
is granted to E. in Tail, the Remainder to the right Heirs of a Stranger; notviti 


ſtanding this Repugnancy, the Concord, and conſequently the whole Fine, is good, 
As a Concord cannot be without an original Writ, ſo it muſt purſue the orig!" tho 
Writ, and cannot be of any foreign Thing, 5. e. ſuch a Thing as is not contained | 1 


the Writ, except it be conſequent thereunto; as when the-W'rit is of Land, the 

may be in the Concord of a Rent out of this Land, but there may be more Things" 

the Præcipe than are named in the Concord. 

The End and Intent of a Fine, which is to paſs a Right, and limit Eſtates frol 

one to another, appears by the Concord thereof. 

a How the Tho' there be divers Cogniſees, yet the Right ſhall be limited to one of chen 
Right is to be only, and the Eſtate limited to his Heirs only whoſe Right it is acknowledges to © 
limited. (As thus) 4. is Cogniſor, B. and C Cogniſees. * 
And the Agreement is ſuch, to wit, that the aforeſaid A. bath acknowledged tie = 

ments aforeſaid with the Appurtenances to be the Right of the ſaid B. as thiſe u. * 

ſaid B. and C. have of the Gift of the aforeſaid A. and thoſe he bath remiſcd and * 

Claim from himſelf and bis Heirs to the ſaid B. and C. and the Heirs of the ſu U 

ever. And, &c. 1 


| 
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But the King's Tenant may acknowledge the Right to be in divers. 

The Eſtate ſhall be limited to his Heirs only to whom the Right is limited, and 
ot to the Heir of all the Cogniſees, as in the Example before. 

It is alſo ſaid, that the Releaſe and Warranty muſt be by one of the Cogniſors, Releaſe and 
ind from him and his Heirs only ; for in a Fine from divers, the Fee muſt be ſup- Warranty. 

ſed to be in one of them only, 21 E. 3. 33. but the Practice is generally other wiſe. | 

And it is otherwiſe where a Fine is of Lands in Gavelkind. 

Indeed in a Fine from a Man and his Wife it ſeems ſometimes to that Purpoſe. 
rhe Form whereof ſee in the Second Part. 

And ſo it may be from two others, the Fee being in one of them. 

But generally where there are divers Cogniſors in a Fine, the Relcaſe is from them 

d their Heirs. 

"And in theſe Caſes each of the Conuſors may warrant a-part if they will, and one 
may give a general Warranty, and the other a ſpecial Warranty; and it is the uſual 
Practice to warrant a-part where there are divers Cogniſors. 

But for theſe Matters ſee the Second Part, Title Fines. | 

Lands bought of divers Perſons by ſeveral Purchaſors, may well paſs in one Fine, Several Pur- 
nd then the Writ of Covenant muſt be brought by all the Vendees againſt all the chaſes in one 
Vendors, and every Vendor muſt warrant againſt him and his Heirs only. Fine. 

And theſe joint Fines are proper when the Purchaſes are of ſmall Value. 

And one Concord may be of Lands in ſeveral Counties, and the Fine pro Licentia x ands in ſe- 
(cord of all extracted intirely ; but there muſt be ſeveral Writs-of Covenant re- veral Coun- 
wurnable all at one Day. Dyer 227. pl. 24. ties. 

A Fine ſhall be ſaid to be of the ſame Term the Concord was made, (i. e. if the Of what 
King's Silver be paid) as was reſolved in the Caſe of Lloyd ver. Viſcount Say and Seal, Term a Fine 
in Mic, 10 Ann. where a Fine was thus: ſhall be. 

This is the final Agreement, made in the Court of the King at Weſtminſter in three 
Necks from the Day of St. Michael in the roth Tear of William the Third, before 
Thomas Trevor, &c. And afterwards on the Morrow of the Holy Trinity, firſt of Ann. 
reed and recorded before the ſame Fuſtice. | 

Here the Concord was of one Term, and the Recordat' of another; ſo the Queſtion 
wa, of which Term this ſhould be ſaid to be a compleat Fine. Per Cur”, It is a 
Fine of the Term the Concord is of, and of which the Writ of Covenant is re— 
urnable ; for the Concordia facta in Cur' is the compleat Fine, the Couceſſit Recordat? 

b only the Leave of the Court to inrol it. Vide 6 Co. 68 Hob. 330. 2 Vent. 47. 
; 3” | | 

The Conuſance of a Fine, and a Grant and Render therein, ſhall be expounded Expoſition of 
nd taken as a Charter or other Conveyance between Party and Party, becauſe it is Concords. 
Conveyance upon Record, and not as a Writ of Judgment upon Record, | 
And therefore if A. and B. by a Fine acknowledge the Manors of S. T. and V. to 
& the Right of C and C doth render the Manors of F. and J. to A. by one Render, 
md after by another Render limits 100 Acres, Parcel of the Manor of F. to B. this 
bal be a good Concord, and be expounded according to the Intent of the Parties, 
'z. that B. ſhall have the 100 Acres, and A. all the Reſidue of the Manor. 

If a Fine be levied to two Men & heredibus, without the Word [ ſuis]; this is 
did for Incertainty in a Fine as it is in a Deed. ; 

If a Fine be levied Come ceo que il ad de ſon done, hereby a Fee-ſimple will paſs 
out any Word of Heirs. And ſo alſo it is in Caſe of a common Recovery. 

lf the Lands be limited in the Concord of a Fine to B. for Life, and after to the 
lildren of C. begotten, and C hath at the Time of the Fine levied two Daughters 
My; in this Caſe the Sons and Daughters that are born after ſhall take nothing by 
Fs Fine; and no Averment of Intent will help in theſe Caſes; and yet an Aver- 
dent lieth upon a Fine of the Uſes thereof, and of no other Matters, as upon a Deed. 


a 
0 vs 


(Q Ii what Courts Fines may be levied. . 


* THE only Court of Weſtminſter for ſetting out Fines, is the Court of Common 
| bg and thither they muſt be certified. 

. 4 9 by the Stat. 2 E. 6. c. 28. Fines may be levied in the County Palatine of Chcſter. 
Y nd by 3) H. g. c. 19. of Lands in the County Palatine of Lancaſter. 


ind by 5 Elis. c. 27. within the County Palatine of Durban. And 
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And if any other Perſons than ſuch as hereafter mentioned ſhall take Cogniſance ,x 
or record Fines, or if they be levied in another Court, or otherwiſe than as is before 
ſer forth, they will be void, or voidable at the leaſt for Error. 2 Inft. 514, 515, 5, 
8 Ed. 6. c. 28. $7 H. 8. c. 19. $5 Blix. e. 27. 6 


(R) Before what Perſons Fines may be acknowledged. 


TK Perſons or Judges before whom a Fine is to be levied are of to Sorts; for 
ſome are Judges only at the Time of the Cogniſance and Certificate theres 
and others are Judges to whom the Cogniſance is to be certified, and before whan 
it is to be recorded. 

The firft Sort are ſuch as have Power to take ſuch Cogniſance either ex Off:io, and 
by Virtue of their Offices, or by ſome Commiſſion general or ſpecial granted to then 
by the King out of Chancery. Weſt's Symb. Tit. Fines. 

As all or any two of the Fuſtices of the Common Pleas may in open Court take Knoy. 
ledge of Fines, and record them by Virtue of their Office. Stat. 15 E. 2. Sat 4 
Carliſle. Fenk. Cent. 4. Caſe 28. 

Or the Chief Fuſtice of that Court may by the Prerogative of his Place take Cogni 
ſance of Fines in any Place out of the Court, and certify the ſame without any Wet 
of Dedimus Poteſtatem. Dyer 224. Cromp. Juril. 92. 

And ſo alſo (it ſeems) may two of the Fuſtices of that Court with the Conſent if the 
Reſt, or one of them with a Knight (but this is not uſual at this Day). Sat. 15 L 
Bro. Fines 20. 

Alſo Juſtices of Aſſiſe by the general Words of their Patents may take and certify 
Cogniſances of Fines without any ſpecial Dedimus Poteſtatem, but at this Day they do 
not uſe to certify them without a ſpecial Writ of Dedimus Poteſtatem. 

And Fines have been levied before Juſtices Erraut. Dyer 224. Bro. Fines 120, 

But formerly neither the Lord Chief Juſtice of the Court of Common Pleas, not 
any other Judge of that or any other Court, could take the Cogniſance of Fines out 
of the Court of Common Pleas without a Dedimus Poteſtatem, as appears in FN 
146. g. where Fitzberbert ſays, 

„And if he who ought to levy the Fine and make the Cogniſance cannot come 
« for Infirmity, or other reaſonable Cauſe, to make the Acknowledgment in Cour! 
© then he ought to ſue out a Dedimus Poteſtatem directed to ſome Juſtice, that ix 
% may go to him and take his Cogniſance, and certify the ſame to the Juſtices of the 
«© Common Pleas, and the Writ of Covenant ought to be ſued out betore the Deli 
& mis Poteſtaten be returned into the Common Pleas, and the Dedimus Pate fats 
© ought to rehearſe that the Writ of Covenant depending in the Common Pleas is 
„depending before the Juſtices; and the Writ ſhall be thus: 

Rex Dilecto & fideli 45 W. Rikbil, Sc. and ſo goes on with a Dedimus Poteſates 
directed out of Chancery to the Lord Chief Juſtice of the Court of Common Plz 
to authorize and impower him to take the Cogniſance of a Fine of a Plougb. Land 
out of Court. | : 

Upon which Brown in his Introduction of Fines, p. 38. notes, That there has d 
been any Occaſion for a Dedimus Poteſtatem to be directed to the Lord Chief Juſtice 
of the Common Pleas, ro take the Acknowledement of a Fine, if he had a Toer 
annexed to his Office (as they ſay every Chief Juſtice of that Court for the Time 
being now has) to take Cogniſance of Fines ex Officio out of Court. | 

Alſo Cogniſances of Fine are taken by a ſpecial Writ iſſuing of the Chancery cal 
a Dedimus Poteſtatem, whereby Commiſſion is given in divers Caſes to 4 pf Mit 
for the Speeding of ſome Act appertaining to a Judge upon a Surmiſe that the * 
ties that are to do the ſame are not able to travel; and by this Writ upon oy 
Surmiſe, Power may be given to any Serjeant at Law alone, or to any A 
Gentleman tiget ber, to take the Cogniſance of ſuch Perſons, and they may by te 
thereof take the ſame either of all or ſome of the Parties; and that (as it ſee) 
any Place accordingly. lee 

But a Fuſtice, or other Perſon being Cogniſee in a Fine, may not take Cogties 
thereof himſelf. | | 

See more concerning Dedimus Poteſtatem, poſt. 
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4nd all thoſe who have Power to take the Conuſance of Fines are to take great Their Duty, 
e of whom they take the ſame, and whom they do admit to make ſuch Conu- 
before them. 
And therefore they are to ſee that they know the Parties that are to be Cogniſors, 
at they ſuffer not one Man to make a Conufance in another Man's Name, and 
ut they do not take any Conuſance from any Perſon prohibited by. Law. 
lad if a Wife joins with her Husband in the Conuſance, the Judges or Com- 
oners muſt take Care to examine her apart from the Husband, whether ſhe parts 
+þ her Right in the Land willingly, or by Compulſion of her Husband ; for altho' 
de made to do it by Compulſion of her Husband, yet ſhe has no way to relieve 
ſelf when it is done. 
And Judges for the recording of Fines are the Juſtices of the Common Pleas only, Judges of re- 
1 therefore all Cogniſances of Fines muſt be certified thither, for in that Court cording Fines, 
ly, and not in any other of the Courts of Record at Veſtminſter, or in any other 
erior Court, or Antient Demeſne, are Fines to be levied. 
But by ſpecial Grant a Fine may be levied in a baſe Court; and by Acts of Par- 
ment Fines may be and are levied in the Counties Palatine of Lancaſter, Cheſter 
d Durham, of Lands lying within thoſe Places. 
And if any Perſons do take Conuſance of Fines, or other than ſuch as before that 
we Power, or any other Perſons or Judges ſhall record Fines, or they ſhall be levied 
ny other Court or Place than as before, ſuch Fines are void. 
At this Day any Juſtice of the Common Pleas, King's Bench, Judge of Aſſiſe, 
ron of the Exchequer, Serjeant at Law, the Attorney or Solicitor General, any 
wrentice or Barriſter at Law, Doctor or Batchelor of Divinity, or other dignified 
ergyman, Doctor of the Civil Law, Proctor, or publick Notary, Doctor of Phyſic, 
Gentleman of the Country, (provided a Knight or Serjeant at Law be joined 
ith them) may take the Acknowledgment of a Fine by Dedimus Poteſtatem; but 
th this Difference, that a Judge of the King's Bench or Common Pleas, a Baron of 
e Exchequer, Judge of Aſſiſe, or Serjeant at Law, may take the Cogniſance of a 
je before the Dedimus Poteſtatem be ſued out; whereas the other Perſons cannot. 
„ Intr. 52. | 


(S) How to ſue out and levy Fines in general. 


HE Mannes and Order of ſuing out or levying a Fine is thus: Fir, There is 
an original Writ ſued out, and this may be a Writ of Meſne, Marrantia Charte 
Onſuetudinibus & Servitiis, or any Writ of Right, (for upon theſe or any other 
tit whereby Land is demanded or may be recovered a Fine may be levied) but the 
ot uſual Writ whereupon a Fine is levied is a Writ of Covenant. 

and notwithſtanding it is the common Practice to take out a Dedimus Poteſtatem, 
d have the Conuſance of a Fine before any original Writ be ſued forth, yet the 
ginal Writ is always ſuppoſed in Law to precede the Dedimus Poteſtatem, and 
terefore doth and muſt evermore bear Teſte before it, or elſe it is erroneous. 

After the original Writ ſued forth, there is a Præcipe, which is the titling of the 
it whereupon the Fine is levied, and the Concord and Agreement of the Parties, 
th which are fairly written (and that moſt commonly in Parchment) ; after this 
le Party or Parties that is or are to acknowledge and levy the Fine, is or are to 
me in Perſon before him or them that have Power to take the ſame Conuſance, 
do are to take Notice of the Perſons, that if there be any Woman that has a Huſ- 
nd amongſt the Conuſors in the Fine, they do examine her whether ſhe be willing 
d do it freely without the Compulſion of 4. Husband. 8 
Alter this, all the Parties that are to levy the Fine are to declate themſelves before 
* Judges or Commiſſioners (having Power to take the ſame Conuſance) to be 
"ng to paſs their Right in the Lands according to the Agreement, and to ſubſcribe 
Names or Marks to the Concord: And if it be taken by a ſpecial Dedimus Po- 
— it is to be returned and certified under the Hands and Seals of the Com- 
"x hana: the Court of Common Pleas, that it may be there recorded and 
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(T) Hor to acknowledge a Fine at the Bar. 


F. RST make your Pr.ecipe in Paper for the Curſitor of the County to make 4, 
Writ of Covenant, and having received it from him ſealed, then write a Preci 
and Concord thereof in Parchment, and deliver them all to one of the Serjeants 3 
Bar, the Cogniſors being alſo preſent. 
Then the Serjeant will deſire the Juſtices to record the Appearance, which ben 
granted the Serjeant ſays, . 
The King's Silver. 
Then the ſecond Prothonotary, or his Clerk, anſwers, 
What will be give. 
Then the Serjeant will anſwer thus, 
What be will have. 
Then the ſecond Prothonotary, or his Clerk, anſwers again, 
| Draw the Concord. 
Then the Serjeant will ſay, //ith your Leave the Concord is as follows, to wit, G. 
reciting the Subſtance of the Concord, with Relation to the Lands in the Precige, 
And after, that if any of the Cogniſors be a Feme Covert, or married Woman, tie 
Serjeant wil direct her to go up to the Puiſne Judge to the Bench, to be examined of 
her Conſent to part with her Right in the Land, whether ſhe does it freely, or jy 
Compulſion; and then the Judge takes the Concord in Parchment, and reads her the 
Contents, and examines her privately apart; and that done, ſhe delivers it to the 
Prothonotary to be recorded. | 
After it is recorded, you muſt pay the Fees of the Court, and then take the Pre. 
cipe and Concord, and annex it to the Writ of Covenant, and pals it thro' the ſeveral 
Offices as hereafter directed. 


(U) How to ſue out a Fine before the Lord Chief Juſtice of the Commun Plas, 


IRST, Draw your Precipe and Concord under it fairly on Paper. 
Vide the Forms in the Second Part, Tit. Fines. 
Then ingroſs them in the like Manner on Parchment. 
And you may alſo for Diſpatch write the Caption underneath. 
Then go with the Cogniſor or Cogniſors to the Lord Chief Juſtice of the Common 
Pleas, at his Chamber, and deliver your Paper or Parchment to the Clerk of the 
Fines, who will inquire of him that comes with the Parties to the Acknowledgment 
of the Fine, if he knows them, and ſee that he ſubſcribes his Name to the Fine; 
which done, he will get the Lord Chief Juſtice's Hand to the Caption of the Cor 
cord, ingroſſed in Parchment, (and alſo to the Copy thereof in Paper, which is to 
remain with the Clerk of the Fines). | 
Then carry the Concord in Parchment to the Curſitor of the County where tht 
Lands lie, and there pet your Writ of Covenant made, which (before it be ſeat) 
you are to carry to the Alienation-Office, and there compound ir, and get it entre 
and indorſed ; then carry it back to the Curſitor, who will get it ſealed. 
This being done, you muſt make a Warrant of Attorney, Ec. 
See of paſſing Fines aſter Caption, poſt. 


(V) How a Fine muſt be acknowledged before a Fudge of Aſſiſe in the Cui! 


1.TYRAW the Præcipe and Concord in a fair Hand upon Paper. 
2. Carry the Præcipe and Concord ſo drawn, to the Curſitor of the Count 
where the Lands comprized in the Fine lie, who will thereby make the Writs of Cort 
nant and Dedimus Pateſtatem. _ 
3. Then carry the Writ of Covenant to the Commiffioners of the Alienation-Of 
before it be ſealed, (:) and there compound the King's Fine. 0 
4. Then get the Writ of Covenant indorſed, entred and ſigned by tbe 
miſſioners of the Alienation-Office, together with the Receiver's Hand thereto, 
what Money is paid for the Value of the Lands. 5. The 
* | 
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hem ſealed. Qu. I not always ſealed before Writ of Covenant is carricd to the 
--nation- Office. 
ny carry them to the Clerk of the Fines belonging to the Judge of Aſiſe, 
ibo will draw the Concord, () and return the ſaid Writs with the Judge's Hand 
o the ſame, and then he muſt put in bis Warrant of Attorney, Ec. as in other Caſes. 
Intr. 4, 48. 
1 — — the regular Method, but in the Iaſtrudtor Clericalis the Method is thus: 
1. Leave the Præcipe and Concord with the Judge's Clerk. 
2. And when the Judge comes to Town, beſpeak of the Curſitor of the County a 
general Dedimus, directed to that Judge, and his Clerk will return the Subſtance of 
de Concord on the Back of the Dedi mus. a 


. Then get a Writ of Covenant, and compound it, and paſs it thro' all the Offices, 
4 in other Caſes. 


(W) The Manner of acknowledging and levying Fines before Commiſſioners. 


HEN the Cogniſance of a Fine is to be taken in the Country, it is moſt fre- 
quently taken before Commiſſioners, or Perſons authorized by a Writ called 
Dedimus Poteſtatem. 
The Perſons who may take the Acknowledgment of Fines are mentioned before ; 
therefore it only remains now (as to Fines taken by Commiſſioners) to ſhew, 
Firſt, In what Caſes a Dedimus Poteſtatem may iſſue. 
Secondly, How to ſue it out. | 


Thirdly, How the Commiſſioners are to take the Acknowledgment, and return or 
certify the ſame into the Common Pleas Court. 


Furthly, How the Fine muſt be tranſmitted to and allowed by a Judge of the 
Common Pleas. - 

And in the next Place to ſhew the Method of paſſing the ſame (83 well as Fines 
taken by other Perſons) thro? the ſeveral Offices till the fame is compleated. 


Firſt, In what Caſes a Dedimus Poteſtatem may iſſue, 


f a Man levies a Fine, and is goipg into the King's Service, he may have a Dedi- 
mus Poteftatem directed to a Juſtice to take his Acknowledgment. Bro. Jutr. 40. 
And of a Woman that is pregnant, Sc. bid. 


And the Writ muſt make mention thereof. id. 


if be in Reverſion will levy a Fine of his Reverſion to another upon a Writ of 
Covenant ſued out againſt him, in that Caſe the Acknowledgment ſhall be taken in 
the Common Pleas ; but if the Fine be not ingroſſed till the Tenant for Life has at- 
torned, (and the Fine is ſaid to be ingroſſed when the Chirographer has made the 
ladentures thereof, and delivered them to the Conuſee) after which the Conuſee ſhall 
never have a Quid juris clamat againſt the Tenant for Life; but the Courſe is, when 
he in the Reverſion, upon a Writ of Covenant ſued againſt him, makes Conuſance of 
the Reverſion by Fine, Sc. then the Conuſee thereupon ſhall have a Quid juris 
cant againſt the Tenant for Life. And if the Tenant for Life be ſo infirm that he 
-annot travel, then he may ſue out a Dedimus Poteſtatem directed to ſome Juſtice to 
uy Cogniſauce, Ec. and to certify the ſame into the Common Pleas. Bro. Intr. 
141, | 


Jos a Dedimus Poteſtatem (hall be granted where the Lord by Fine grants the 
rvices of his Tenant to another upon a Writ of Covenant ſued out againſt him, if 


Ihe Conuſee ſues out a Per que ſervitia againſt the Tenant, then if he be feeble he 
may fue out a 


tne fame, c. Bro. Intr. 41. 


7 ut now the Courſe is, to admit the Defendant in a Quid juris clamat, or Per que 
3 to make Attornment after Plea pleaded; and that eſpecially where he pleads 
* a Plea that he forfeits his Eſtate, if it be found againſt him, Ec. then it is clear 

t he may make an Attorney after the Plea pleaded, as the Courſe is, and if he 


1 udged to attorn, to award a Diſtringas ad attoruand' againſt him, Sc. FN. B. 


If 


. Then carry the Writs of Covenant and Dedimus to the Curſitor, who will get 


Dedimus Poteſtatem to take bis Acknowledgment, Cc. and to certify 
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If one has divers Writs of Covenant depending againſt ſeveral Perſons in dizer 
Counties, Sc. he may have one Writ of Dedimus Poteſtatem directed to one julia 
to take their Acknowledgments ſeverally, and to certify them, c. Bro. Int. 39 
A Fine was taken by Dedimns, but it was not mentioned in what County the 
Lands did lie; the King's Silver was entred, but the Fine remained at the Chim. 
qt; Office, not yet ingroſſed, and the Conuſor died; it was held to be 3 good 

ine by Virtue of the Dedimns, and might be ingroſſed as a Fine at Common Ly 
and not by the Stat. 4 H. 7. becauſe if the Party had been living, he might haze f 
with or without Proclamations, but being dead, no Election can be made. Dyer 25 
Vide 4 Leon. 96. | 

A Fine was taken by Dedimns in Hilary Vacation of Carrill and his Wife, who wy 
then about the Age of nineteen Years; the Writ of Covenant was dated in Fay 
returnable Craſtino pur, and the Dedimus was dated three Days after, and the Queer) 
Silver was entred in Eaſter Term, four Days before the Death of the Wife, (tix) 
Die veneris in ſeptimana 4 but the Fine was not ingroſſed u/que diem Mercy; 
prox. whereupon the Heir of the Wife moved, that the Fine might not be recorded; 
but adjud ed, that becauſe the Caption was well taken by the Dedimus, and the 
Queen's Silver entred, tho' the Wife died before the Fine was ingroſſed, yet it was a 
good Fine, and ſhould bar her Heir. Hil. 5 Eliz. Dyer 220. 3 Mod. 140. 2 len. 
47. S. C. Hob. 330. 12 Co. 124. 


Secondly, How to ſue out a Dedimus Poteſtatem, and when it is neceſſary to ſue au: 
Writ of Covenant at the ſame Time. 


Make a Præcipe on Paper with the Commiſſioners Names underwritten, 

Carry it to the Curſitor of the County, and at the ſame Time you may beſpeak 2 
Writ of Covenant, but that is uſually let alone till the Dedimus is returned; yer if 
it be a Fine of the preceding Term, it is the beſt way to have a Writ of Covenant at 
the ſame Time; for if the Dedimus is not taken and returned in Time, you muſt be 
obliged to petition the Maſter of the Rolls for a Writ of Covenant returnable of the 
preceding Term. 

The Dedimus muſt be ſent down into the Country, the Præcipe and Concord u- 
nexed to it, and then to be taken and returned by the Commiſſioners. 


Thirdly, How the Commiſſioners are to take the Acknowledgment of a Fine and Retin u 
certify the ſame into the Court of Common Pleas. 


Deliver the Dedimus Poteſtatem to the Commiſſioners, with the Præcipe and Cote 
cord ingroſſed in Parchment, with Wax and Seals unto it. | 
_ The Commiſſioners ought to take Care that they know the 2 and thei 
Fitneſs and Capacity to be ſo; and if Husband and Wife be Cogniſors, ſhe ought t 
be examined ſolely and apart, whether ſhe does it of her own free Will, or if 
Threats and Compulſion. | | 

The Cogniſance being taken, the Commiſſioners muſt return the Dedimus Poteſden, 
as in Second Part, Tit. Fines. | 
And then annex the Concord to the Back of the Dedimus, and the Commiſſone! 
muſt ſer their Seals to the Concord, and their Hands to the Dedimus, under the Re. 
turn thereof. | 

The Caption alſo muſt be entred under the Concord, and the Commiſſione! 
Names ſubſcribed thereto. 

If the Dedimus be to two jointly to do it, one of them in this Caſe ought not d 
do it; or if it be to three jointly, two of them ought not to do it, for it vil 
Error; therefore Care muſt be taken concerning their joint and ſeveral Power; 0. 
one of the Cogniſees be one of the Commiſſioners, and he bimſelf takes it, f. 
Error. F N. B. 146, 147. Dyer 220. Cro. Filiz. 249. | ; 

And after the Commiſſioners have taken the ſame Cogniſances by Dedimus PAY 
tem, they are to certify the ſame truly, and the Day and Year when it #45 1 
and not another Time, and to return the Commiſſion into the Court of Common 
Pleas under their Hands and Seals within a Year after the taking of the c 


o 


nuſance, at the fartheſt. 
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And if they refuſe to return or certify it, the Party grieved may by a Writ called 
Cgnitionibus admittendis, or a Certiorari, compel that Commiſſioner that hath it in 
tis Cuſtody, or his Executor or Adminiſtrator, if he be dead, to certify it. 

But if any of the Cogniſors happen to die before it be certified, then it cannot be 
-ertified at all, for it cannot now be made a good Fine. 

And ſo alſo (as ſome hold) if the King dies. But if the King's Silver be entred in 
Paper or upon the Back of the Writ of Covenant, (as the Uſe is) and the Party dies 
fer this; in this Caſe the Fine may go on, and will be a good Fine notwithſtanding 
the Death of the Party. 

If a Man has a Writ of Covenant againſt one to levy a Fine, and upon that a 
Nedimus Poteftatem is directed to the Juſtice to take the Cogniſance of the Party, 
ind the Juſtice takes the Acknowledgment by Force of the Writ, and afterwards will 
not certify the ſame into the Common Pleas, then the Party may ſue out a Certiorari 
directed to the ſame Juſtice, rehearſing the whole Matter, and how he had taken the 
Cogniſance, commanding him by the faid Writ to certify the ſaid Acknowledgment 
"ro the Common Pleas, Ec. and thereupon he may have an Alias and Pluries, and 
alſo an Attachment, Gc. againſt the ſaid Juſtice, it he will not certify the ſame, or 
return the Certiorari, and Gow Cauſe why he ought not to certify, Sc. | 

And if the Juſtice be dead who took the Acknowledgment, the Conuſee may have 

1 Certiorari directed to the Executors of ſuch Juſtice to certify the Cogniſance; and 
may alſo have upon ſuch a Certiorari an Alias and Pluries, or a Cauſam nobis ſigni- 
23, Oc. and thereupon an Attachment may in like Manner be had againſt the 
Executors of ſuch Fuſtice upon the Refuſal to certify as aforeſaid ; by which it ap- 
pears that tho* a Certiorari be ſent to the Juſtice to return the Acknowledgment be- 
fore the Juſtices of C. B. yet the Party who is Cogniſee in the Fine ought to ſue out 
another Writ to be ſent and directed to the Juſtices of that Court to receive ſuch 
Acknowledgments as are taken ; the Forms of both which Writs may be ſeen in the 
Regiſter amongſt the Writs of Covenant. E N B. 147. B. 
There is alſo another Writ of Certiorari directed to the Treaſurers and Chamberlains 
ff the Exchequer, to certify the Tranſcript of a Fine into the Chancery, and a Writ 
of Mittimus out of the Chancery, directed to the Juſtices of the Common Pleas for 
the Tranſcript of the ſaid Fine, Ec. 

And there is another Form of a Writ of Certiorari, directed to the Chirographer of 
the Court of Common Pleas, to certify into the Chancery the Tenor of a certain 
= by a Fine levied in a former King's Reign, Ec. as appears by the Regiſter. 
MB. 147. D. g 


Fourthly, How a Fine muſt be tranſmitted to and allowed by a Judge of the Common Pleas, 


By a Rule of the Court of Common Pleas made in the 13th Year of George t. it was 
ordered, That no Fine whatſoever taken and acknowledged before any Commiſ- 
ners, by Virtue of a Writ of Dedimus Poteſtatem to them directed, ſhould be al- 
ved to paſs, unleſs ſome Perſon preſent when ſuch Fine was taken and“ acknow- 
edged did perſonally appear before the Lord Chief Juſtice, or ſome other Juſtice of 
dat Court, and was examined upon Oath touching the due Execution thereof, and 
particularly whether ſuch Perſon knew the Parties acknowledging ſuch Fine. 

Which Rule having been found by Experience to be attended with Inconveniences, 
id having not anſwered all the good Purpoſes for which it was intended ; for Re- 
nedy thereof, and the better to aſcertain the Practice for the future, in Hilary Term 
? Geo. 2. it was ordered by the ſaid Court, That from and after the firſt Day of the 
en next Michaelmas Term, inſtead of an Oath made viva voce of the due Acknowledg- 
nent of ſuch Fines, an Affidavit or Affidavits in Writing on Parchment ſhall be made 
nd annexed to every Fine ſo taken as aforeſaid, in which Affidavit or Affidavits the 
erſon or Perſons making the ſame ſhall ſwear, That he or they knew the Party or 
"Ties acknowledging ſuch Fine; that the ſame was duly ſigned and acknowledged; 
a the Party or Parties acknowledging, and alſo the Commiſſioners taking the ſame, 
* all of full Age and competent Underſtanding ; that the Femes Covert (if any) 
5 lolely and ſeparately examined apart from their Husbands, and freely and 
mti conſented to and acknowledged the ſame, and that the Conuſor or Conu- 

and every of them, knew the ſame to be a Fine to paſs his, her or their Eſtate 
& ates; which Fine, together with ſuch Affidavit or Affidavits annexed, ſhall be 

mitted to the ſaid Lord Chief Juſtice, or ſome other Juſtice of the ſaid Court, * 
7 P 15 
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his Allocatur thereon, and ſuch Affidavit or Affidavits ſhall remain annexed to ſuch 
Fine, and be left with the ſame in the proper Office. And it was ordered, That al 
and every ſuch Affidavit and Affidavits as aforeſaid, except where the Perſon or Pe. 
ſons at the Time of their acknowledging the Fine are in Ireland or ſome other Party 


— — 


beyond the Seas, ſhall be made by ſome Attorney or Attornies of the Courts of Meß. 0 
minſter- Hall, or of the great Seſſions in ales, or of the Counties Palatine of Chefe ul 
Lancafier. and Durbam, and ſhall be ſworn before a Perſon duly authoriſed to tale 
Affidavits in the ſaid Court. YE Ons ev 
| And it was further ordered, That if any ſuch Afﬀidavit or Affidavits as aforeſid a 
| | ſhall be made and annexed to any Fine and tranſmitted to the Lord Chief Juſtice a 
| any other Juſtice of the ſaid Court for his Allocatur thereon, before the aid firſt Dyy 4 


| 7 of Michaelmas Term, the ſame ſhall be received and allowed inſtead of an Oath made 
| viva voce of the due Acknowledgment of ſuch Fine. 


The Form of which Affidavit you may ſee in the Second Part. 
You pay for the Judge's Allocatur 45. 


| (X) How to paſs a Fine (after it is allowed) thro the ſeveral Offices till it is 


niſhed. 


| | wil 
| HE ING before ſhewn how a Fine muſt be acknowledged at Bar, or before x ' 
| Judge or Commiſſioner, and how to ſue out and return a Dedimus, Ec. it non 2 
remains to ſhew what is afterwards to be done to compleat the Fine. 1 

The Fine being allowed, if the Writ of Covenant be not made out, leave the Deg be 

mus and Caption (when taken by Dedimus) with the Curſitor, and he will make out Y 

5 the Writ of Covenant, for which you pay 7 s. 64. 
Then carry the Writ of Covenant to the Alienation-Office to be compounded, "0 

After it is compounded, carry it back to the Curſitor, and he will mark how much * 

the King's Fine is. | "8 

Then carry the Writ of Covenant to Mr. Prothonotary Borret's Office, to be te. ho 

; turned, for which pay 1 s. 64. 0 
. But Writs of Covenant upon Fines of Meſſuages, Lands or Tenements, or Rents * 
N * iſſuing out of them, lying in London or the Liberties thereof, or in Middleſex, whether 1 
ſingly or jointly, with Meſſuages, Lands or Tenements elſewhere, not to be returned * 

until the Attorney proſecuting the Pine gives Notes in Writing to the ſaid Clerk fir de 

the ſaid Returns, or his Deputy, as well of the Name and Place of Habitation of the 116 

Attorney to the Fine, as of their own Names and Habitations, as alſo of the parti l 

cular Street, Lane or Place where ſuch Meſſuages, Cc. are ſituate ; and of the Per- K 

ſons Names who are in Poſſeſſion of ſuch Meſſuages, Lands or Tenements, or wi * 

are to pay the Poſt-Fines thereupon due to the King. And ſuch Notes to be legt A 

on a File, to be on Application to the ſaid Clerk taken Account of by the Secondarid 15 

of the Counties in London, or Under- Sheriff of Middleſex. Reg. E. 6 . &.. F 

Next mgke out a Warrant of Attorney upon a Piece of Parchment, (ee the Fm * 

in the Second Part) which carry with the Writ of Covenant to the Clerk of the If 

Warrants, and he will file the Warrant and fign the Writ ; pay him 4 4. Fine 

Then annex the Dedimns and Caption to the Writ of Covenant, and carry them t If 

the Cuftos Brevium in Brick-Conrt in the Temple, who will indorſe upon the Writ Heir 

when Proclamation. was made; pay him 3s. 8 d. the | 

Then carry them to the King's Silver-Office in the Temple to be entred ; pay 15.5% oc. 

Note, That till it was entred in this Office and the King's Silver paid, it #3 may 

formerly accounted a Fine in Law; but now it is ſaid to be a late Reſolution, tha" 1 

is a Fine in Law from the Caption. 1 Com 

Raſures. And when taken as above, not to paſs the King's Silver-Office, and the King's Sil tail j 
be recorded, unleſs Oath be made before ſome Judge of this Court of the due Eee. ſelf | 

cution, and of the Day and Year when each Cognifor executed the ſame, #®*"* ! Sh 

Raſure in the Day or Year ſhall appear in the Caption ; and no Fine fo acknowlecs . If 

 tefore ſuch Commiſſioners in Caſe of ſuch Raſute, to be received and entred b) ; vroks 

Clerk of the King's Silver, before there be an Allocatur of a Judge obtaines: 15 Glam 

Fines taken and acknowledged before the ſaid Lord Ch. Juſt. or any ] udge of 3 p the ] 

or Serjeant at Law, if the Date of the Caption appears to have been raſed, not * fre 

the King's Silver-Office, nor the King's Silver be recorded, before there be 2" * 4 


under the Hand of ſome Judge of this Court obtained. And after an) T ſe 
YO | 
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the ſaid Office, and the King's Silver of ſuch Fine is recorded, neither the 

Precipe nor Caption of any ſuch Fine or Writ of Dedimus Poteſtatem, or Writ of 
Covenant, by which ſuch Fine is paſſed, muſt be raſed or altered before there be an 
Order under the Hand of a Judge of this Court for doing thereof, and for amending 
1 Entries made from ſuch Writs firſt obtained. Reg. E. 9 A. | 

All Caveats and Orders for ſtopping Fines (legally acknowledged) to be renewed Cayeats. 
wery Term, and Copies thereof left with the Clerk of the King's Silver, who is to 
demand only 3 5. 4 4. per Term, or be void. Reg. E. 29 C. 2. 

From the King's Silver-Office carry it to the Chirographer's Office in Hare-Conrt in 
the Temple, and the Clerk who belongs to the County where the Lands lie will make 
the Indentures and deliver them to you. Then the Fine is finiſhed, 


” WY 


(Y) Of Fines by or to Husband and Mife, or one of them. 


F the Husband without the Wife levies a Fine of the Wife's Lands, ſhe and her Baron atone of 
Heirs may avoid it after his Death; but if ſhe does not make her Claim, Oc. within Feme's Land. 
fre Years after her Husband's Death, then ſhe is barred of her Right for ever not- 
withſtanding the Stat. 32 H. 8. and ſo are her Heirs barred for ever. Dyer 12. Plow. 
„Lit. C. 731. 6 
Ne ik 5 alone levied a Fine with Proclamations of the Lands of his Wife, 
nd died, and five Years paſſed without Action or Entry by the Wife; adjudged 
that ſhe is barred by the Stat. 4 H. 7. and that ſhe is not aided by the Stat. 32 H. 8. 
becauſe that Statute doth not mention Fines with Proclamations. 6 Ed. 6. Dyer 12. 
$C. 12. Dyer 224. 2 Co. 93. 
And if one ſeiſed of Land in Fee marries a Wife, and after makes a Leaſe of this of his Land. 
Land to A, for Life, the Remainder to B. in Fee, and B. levies a Fine with Procla- 
nations, and the Husband dies, and the Wife does not make her Claim, c. within 
fre Years after the Death of her Husband, hereby ſhe is barred of her Dower for 
ever, notwithſtanding the Eſtate for Life in A. but if the Remainder of B. had been 
ut to a Right at the Time of the Fine levied, ſhe might have avoided the Fine by 
her Quod partes finis nihil habuerunt, &c. Anne Twiſt's Caſe, M. 18 Fac. C. B. 
And if the Husband levies a Fine of his own Land and dies, and his Widow having 
no Impediment does not make her Claim within five Years after his Death, hereby 
ſhe is barred of her Dower for ever. 2 Co. 93. Dyer 224. Goldsb. 148. 3 Co. Inſt. Dower. 
216. 3 Leon. 221. . 
If a 8 be made to a Woman after the Coverture, and her Husband and ſhe Jointure, 
xy a Fine of it, by this ſhe is without Queſtion barred of her Jointure in the Land; | 
but it is thought that this will be no Bar to her of her Dower in the Reſidue of the Dower. 
Land of the Husband, and eſpecially where the Fine is ſur Cogniſance de droit come 
er, Oc. Dyer 358. 


For that the Election to have Jointure or Dower is not given to her till her Huſ- 
band's Death. 1 Leon. 28 5. 

If Husband and Wife be Tenants in ſpecial Tail, and the Husband alone levies a Husband a- 
Tine, and dies, the Wife may enter, but the Iſſue is barred. Moor 28. Caſe 90. lone. 

If Lands be given to a Man and his Wife in 'Tail, the Remainder to the Right He and Wife 
tleirs of the Husband, and the Husband alone levy a Fine of this; this will not Bar 3 
de Wife except ſhe ſuffer five Years to paſs after his Death without making Claim, 
Cc. and therefore if the Fine be to the Uſe of the Husband and his Heirs in Fee, he 
my diſpoſe it as a Fee-ſimple, and his Iſſue hath no Remedy. Dyer 351. 
Sem if Husband and Wife be Tenants in ſpecial Tail, and they levy a Fine at 
ammon Law, and take back an Eſtate to them and their Heirs; by this the Eſtate- 
ll is not barred, for here ſhe is not examined ; and yet againſt a Fine levied by her- 

Elf he ſhall not be remitted, for in this Caſe ſhe is examined. Lit. 5. 670. 

© 15 not examined but when a Right is to paſs from her. 

, 1 Husband makes a Feoffment of the Land of his Wife upon a Condition which is Ieir. 
by ", the Feoffee levies a Fine, the Husband dies in the fourth Year after the Pro- 
Nor having Iſſue by his Wife, and after the Wife dies, and five Years paſs, 

a el is barred to enter as Heir to his Father upon the Condition, but he ſhall have 

3 ears after the Death of his Father as Heir to his Mother for her Right, Quando 
ua in una perſona concurrunt equum eſt acſi eſſeut in diverſis. Plow. 397. 


If 
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Two Huk If a Woman during her firſt Husband's Life marries a ſecond, and with him ang 
bands. by his Name acknowledges a Fine, it ſhall not bind her, becauſe ſhe is miſnamed 
with ſecond, 7 H. 4 22, 23; 

And if ſhe levies a Fine with her right Husband by a wrong Chriſtian Name, fy 
is bound by Hſtoppel during her Life, and the Tenant may plead that ſhe by ſuch 3 
Name levied the Fine. 1 Af pl. 11. Bro. Fines 117). 
Feme Covert A Woman that has a Husband ought not to be admitted alone without her Hy 
alone. band in any Caſe to levy a Fine. | | 

But if the be admitted to levy a Fine without her Husband of her own Lands, 
wherein ſhe has a Fee-ſimple, the Husband may avoid it by Entry, or otherviſe 
during her Life, (or if he be Tenant by Curteſy he may do it after her Death) bue 
if he does not, it is a good Fine, and will bind her and her Heirs for ever. 

Except ſhe be an Infant at the Time of the Fine levied, and her Husband ha 
to die during her Minority; for in this Caſe (if it be not a Fine ſur Grant & Rents 
to her in Tail, or for her Life) ſhe may avoid it during her Minority : And yet if in 
this Caſe the Coverture continues till her full Age, ihe may not avoid it unleſs her 
Husband joins with her in it. 

Baron and But the Husband and Wife together may, and ought to levy a Fine either to 
Feme to- diſpoſe of her own Land, or to Bar her of any Jointure or Dower upon her Hu. 
_ band's Land. 12 Co. 122, ), 8. 27 A 51. 3 Co. Inſt. 515. 

In Formedon in Remainder the Caſe was, There were three Siſters, the Eldeſt was 
Tenant in Tail, as to a fourth Part of the Lands, Remainder to the other two in 
Fee; the Tenant in Tail married, and then ſhe arid her Husband joined in a Fine 
ſar * de droit come ceo, &c. to the Uſe of them both, and to the Heirs of the 
Body of the Wife, Remainder ia Fee to the right Heirs of the Husband; and this 
was with Warranty againſt them, and the Heirs of the Wife, who afterwards died 
without Iſſue; and then the two Siſters brought a Formedon againſt the Husband, who 
pleaded this Fine and Warranty; and upon a Demurrer it was objected againſt the 
Form of pleading this Fine which was of a fourth Part, without ſaying into how 
many Parts to be divided ; but adjudged that it is good in a Fine, being a common 
Aſſurance, but not in a Writ; then as to the Matter in Law, whether this War- 
ranty was a Bar to the Demandants ; and adjudged that it was, becauſe the Husband 
warranted during his own Life only, and took back as large an Eſtate as he va. 
ranted, ſo that the Warranty as to him was deſtroyed as ſoon as created. 1 A 
181. 1 Leon. 114. 

The Husband and Wife covenanted to levy a Fine of the Lands of the Wiſe to the 
Uſe of the Heirs of the Body of the Husband on the Wife to be begotten, Re. 
mainder to the Husband in Fee; they both died without Iſſue; and in Ejectment the 
Queſtion was, whether the Heir of the Husband, or the Heir of the. Wife, (hould 
have theſe Lands; and adjudged that the Heir of the Wife had the Title, becaui 
this Limitation to the Heirs of the Body of the Husband, is meerly void ; for taking 
it as a Remainder, there is no precedent Eſtate of Freehold to ſupport it, for bet 
can be no Eſtate for Life to the Husband by Implication, becauſe the Eſtate is t3t 
Wife's Eſtate, to which in Law he is a Stranger; and taking it as a ſpringing U 
then it muſt be executory, becauſe it is to ariſe after a dying without Heirs of hi 
Body, which the Law will not expect; but a Feoffment to the Uſe of T. P. and the 
Heirs of his Body, to commence four Years from thence, or to commence after the 
Death of Z. P. without Iſſue, if he die without Iflue within twenty Years, is good 5 
a ſpringing Uſe, becauſe the whole Eſtate remains in the Feoffor till that Tims 
2 Salk. 675. | 

Wife withn If the Wife be within Age, and ſhe and her Husband levy a Fine of her Land 
Age. my may reverſe it by Writ of Error, and it ſhall be reverſed as to both of then 
1 Leon. 115, 317. 

Upon a Writ of Error to reverſe a Fine levied by Husband and Wife for i. 
Nonage of the Wife, they ſhall have preſent Reſtitution ; for when they join rf 
Fine of the Lands of the Wife, all the Eſtate paſſes from ber, and the Husban 
joined only for Conformity; and therefore the Law permits the whole Eſtate de 
reſtored to her tho' her Husband is living. 2 Co. 3). if 

The Wife was an Infant, and ſhe and her Husband levied a Fine of ber L he 
which was exemplified ; they were both brought into Court by Rule, upon N 
Complaint of him in Remainder; and all this Matter appearing, the Fine 4 
cated in C B. and the Exemplification was brought into Court and delivereg . 

2 


. — — 
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* i. At. ä 


the Vacat was guad the Wife only, and he in Remainder was ordered to bring an In- 
prmation againſt the Commiſſioners who took the Caption of the Dedimwus, Ee, 
36. | 

es in Right of his Wife, made a Mortgage by Leaſe for 100 Years by 
Need without Fine, reſerving a Pepper-Corn Rent; A. died, his Wife received the 
profirs and paid the Intereſt: On a Bill to forecloſe the Wife, it was held that there 
woht to have been a Fine, it being the Wife's Inheritance, and therefore ſhe was not 
wrred. 2 Mill. 127. 
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marries before the Day of recording it; yet the Fine ſhall be engroſſed and recorded as 
the Fine of a Feme Sole, becauſe ſhe had done all towards paſſing the Fine which was 
u ber Power to do, and it ſhall bind her and her Heirs; and by the Opinion of 
ome, her Husband ſhall be bound by this Fine, becauſe the Marriage was the Act of 


nant had abated, becauſe her Death was by the Act of God. Dyer 246. 


Lands, and before the Fine was levied the Husband alone declared other Uſes; it was 


1. need on all Hands, that the Uſes declared by the Wife were void, and that the 
Uſes declared by the Husband were only good againſt himſelf during the Coverture, 
4 and no longer. 2 Co. 56. Moor 196. 1 And. 164. 4 Leon. 88. 
in No Fine or other Act of the Husband's only of or upon any the Lands that are How the Ad. 


id ſhall bind her and her Heirs. Stat. 37 H. 8. c. 28. 


r her own Life; if ſhe does, it will make a preſent Forfeiture by tat. 11 H. J. c. 20. 


If And if ſuch a Woman accepts of a Fine — Cogniſance de droit come ceo, &c. and by 

nd ie fame Fine renders back the Land to the Cogniſee for 100 Years; this is within 

1. iis Statute a Forfeiture. 

10 $0 if a Woman that has Title of Dower, will before ſhe be endowed enter and 
y a Fine; this will be within the Statute, and a Forfeiture of her Eſtate, by 12 H. y. 

the „ Fac. 689. 1 Leon. 206. | ; 

de. But a Leaſe for twenty-one Years by ſuch a Woman Tenant in Tail by her Huſ- 

the and Gifts, Sc. altho* it be not watranted by 32 H. 8. yet it ſeems this is no For- 

uld titure within 11 H. 7. Cro. Fac. 689. 


(Z) Of Fines by Tenant for Life, Tenant in Tail, &c. 


Uſe | P either the Cogniſor or Cogniſee at the Time of the Fine levied be ſeiſed of an 
bi Eſtate of Freehold in Fee-ſimple, Fee-tail or for Life, in Poſſeſſion, Reverſion or 
the emainder, whether the ſame be by Right or Wrong, the Fine will be good as to 
the vat of Eſtate. 

d And therefore if one that is ſeiſed of Land in Fee- ſimple or Fee- tail, general or 
ins levies a Fine of this Land to a Stranger, this is a good Fine; but if neither 


tne Parties have any Thing in the Land paſſed, the Fine in many Caſes will be 
did and uſeleſs, and it may be avoided by this Plea, viz. That neither of the Parties 
any Thing to do with the Land. 41 E. 3. 14. 22 H. 6. 43. 3 H. J. 9. 27 H. 8. 4. 
lf a Fine be levied by or to a Tenant for Life of the Land he doth ſo hold; this 
Fine will de good as to the Eſtate of the Parties to the Fine, but he muſt take heed 
1 Forfeiture in this Caſe. For, 
a Tenant for Life levies a Fine ſur Cogniſance de droit come ceo, Ec. to a Stranger, 
it levies a Fine ſur Grant & Releaſe to a Stranger, to hold to the Cogniſee for longer 
On than for the Life of the Tenant for Life; in this Caſe tho' the Fine be a good 
be, yet it is a Forfeiture: of the Eſtate of the Tenant for Life, whereof he in Re- 
y or Remainder may make preſent Advantage, and enter. 
. ut if ſuch a Tenant for Life levies a Fine ſir Grant & ng to hold to the 
biſec for the Life of Tenant for Life, or grants his Eſtate by ſuch a Pine te him 
&. 4 1 


Where the Caption of a Fine is taken of a Feme Sole upon a Dedimus, and ſhe Dedimes 


toth ; but if ſhe had died before the Return of the Dedimus, then the Writ of Cove- Covenant, 


In a ſpecial Verdict in Replevin the Caſe was, a Feme Covert alone declared Declaration of 
de Uſes of a Fine intended to be levied by her Husband and herſelf of her own Use. 


he Inheritance of a Freehold of his Wife during the Coverture between them ſhall of the Huſ- 
hurt the Wife, but that ſhe or her Heirs, or ſuch as ſhall have Right to the Land, _ Wiſe, 
yay avoid it; but the Fine of the Husband and Wife together of her Lands is good, N 


She that has an Eſtate of the Land that was her Husband's, or any of his An- Forfeiture, 
tors, aſſured to her for Jointure, Dower or Intail by her Husband, or any of his Jeinture, 
nceſtors, may not levy a Fine of his Land to grant a greater Eſtate thereby than Do 
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is a Forfeiture. 27 Ed. 1. 1. 44 Ed. 3. 36. 1 H. J. 5. 


„„ 
in Reverſion or Remainder, or by Fine grants a Rent out of the Land for longer 
Time than for his own Life; this Fine is good, and there will be no Forfeiture of 1 
Eſtate of Tenant for Life by it. | f 

So likewiſe if ſuch a Fine be levied by Tenant for Life to a Stranger, who thereh 
acknowledges all his Right to be in the Tenant for Life, and releaſes and Quits Claj 
to him and his Heirs, and goes no further ; this is a good Fine, and no Forfeiture i 
the Eſtate of the Tenant for Life, for his Eſtate is not charged thereby, and it ma 
enure to him in Reverſion, - | , 

But if the Stranger ſays further in the Fine, Come ceo que il ad de fon dun- this 


The ſame Law is of ſuch Fines for Tenant in Tail after Poſſibility, Sc. ang Te. 
nant by the Curteſy, 39 E. 3. 16. and yet ſuch a Fine of Rent out of the Lang i 
no Forfeiture. . | 

A Tenant for Life in Tail after Poſſibility, Oc. or in Dower, may not by Fig 
grant and ſurrender his Eſtate to him in Reverſion; but he may grant and releaſe i 
by a Fine. 17 Ed 3. 62. 24 Ed. 3. 26. 

If neither the Cognifor nor Cogniſee be ſeiſed of any Eſtate in Freehold, in Py: 
ſeſſion or Reverſion of the Land whereof the Fine is levied, at the Time of levying 
thereof, but have only a Leaſe for Tears, or not ſo much; in this Caſe the Fine wil 
be of no Force as to any Stranger, however it may be good between the Parties 
themſelves to conclude them by way of Eſtoppel; and therefore if the Leſſee for 
Years levies a Fine ſur Cogniſance de droit come ceo, this will not be a good Fine, be. 
cauſe he has no Freehold in him. —_ Cent. 6. Caſe 45. 

If a Leſſee for Tears, or a Diſſeiſee, or one that has a Right only to a Reverſun or 
Remainder, levies a Fine to a Stranger that has nothing in the Land ; this Fine will 
be void, or at leaſt voidable as for or to any Stranger to the Fine; and he that has 
Cauſe to except againſt it, may ſhew that the Freehold Eſtate and Seifi of the 
Land was in another before, and at the Time of the Fine levied, and that Parte lis 
ni hil habuerunt tempore levationis finis, and by this avoid the Fine. 

And yet a Diſſeiſor may levy a Fine to a Stranger that has nothing in the Land, 
and this will be a good Fine, for he has the Fee-ſimple by Wrong in him; and if the 
Diſſeiſee ſuffers five Years to paſs without Claim, the Diſſeiſee is barred. Ply. 352, 
6 Co. 105. 3 Co. 87. | 

If Tenant in Tail levies a Fine ſur Cogniſance de droit come. ceo, E9c. with Proclams- 
tions according to the Statute; this is a Bar to the Eſtate-tail, but not to him in the 
Reverſion or Remainder, if he makes his Claim or purſues his Action within fie 
Years after the Eſtate ſpent, O. Lit. 3 2. | 

If a Gift be made to the Eldeſt Son and the Heirs of his Body, the Remainder to 
the Father and to the Heirs of his Body, and the Father dies, and the Eldelt Son 
levies a Fine ſur Cogniſans de droit come ceo, Cc. with Proclamations according to tit 
Statute, and dics without Iflue ; this ſhall bar the ſecond Son, for the Remaincer 
deſcends to the Eldeſt. O. Lit. 372. b. 

If Tenant in Tail be diſſeiied, or have Right of Action, and the Tenant of tit 
Land levies a Fine ſur Cogniſans de droit come ceo, Ec. according to the Statute, ud 
five Years paſs, the Right of the Eſtate is barred. Co. Lit. 372. b. | 

If the Donee in Tail of the Gift of the King had levied a Fine ſir Cogniſans de df 
come ceo, Sc. with Proclamations, according to the Form of the Statute of 4 
this had barred the Eſtate-tail, altho' the Reverſion was in the King. : 

But ſince by the Statute of 34 H. 8. ſuch a Fine levied by the King's Dover in 16h 
the Reverſion continuing in the Crown, is no Bar to the Eſtate-tail. Co. Lit. 372." 

If Tenant in Tail be diſſeiſed, or makes a Feoffment in Fee, and afterwards [evi # 
Fine ſur Cogniſance de droit come ceo, Oc. with Proclamations, according to the Fi 
of the Statute, unto the Diſſeiſor or a Stranger; this will for ever bar the Iſſus 
Tail. 3 Co. go. | 117 N 5 

Where the Iſſue in Tail claims by the ſame Title, and is driven to make bi Cot 
veyance to the Lands by him that levied the Fine; in every ſuch Caſe the Fine“ 
bar him. 9 Co. 138. Dyer 354. | | 

If Tenant in Tail dies before all the Proclamations are paſſed, yet being once FF 
feed, tho' after his Death, the Fine ſhall bar his Iſſue. 3 Co. 86. 

So notwithſtanding the Iſſue in Tail be deins Age, bors del Realm, de ſort) C 
ture, de non ſane Memorie, or in Priſon at the Time of the Fine levied, and the 
olamations paſſed, yet he will be barred thereby. 3 Co. 84. ber 
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Where the King is Tenant in Tail of the Gift of any of his Anceſtors as Subjects, 
he may levy a Fine of ſuch Eſtate, and bar his Iſſue, and upon a Grant and Render 
de may deſtroy the Eſtate-tail. Cv. Lit. 372. 3 Leon. 76, 17. 

A Fine levied by Tenant in Tail of the Gift of the King will be no Bar to the Kings 
dar to the Iſſue in Tail, rho? it will bar all other Perſons. Dyer 259. 

Where one is Tenant in Tail of Lands, whereof the Remainder is in the King, 
and the Tenant in Tail levies a Fine ſur Ggniſance de droit come ceo, Oc. with Pro- 
damations according to the Statute; there the Iſſue ſhall be barred notwithſtanding 
the Statute of 34 H. 8. Moor, Caſe 258. 

go where one is Tenant in Tail of Lands, (whereof the Reverſion is in the Crown) 
vho is difſeiſed, and afterwards the Diſſeiſor levies a Fines ſur Cogniſans de droit come 
ito, Ec. with Proclamations, according to the Form of the Statute, and the five Years 
"cur without any Claim made by the Tenant in Tail; he ſhall be thereby barred 
tinſelf, but not his Iſſue, according to the Statutes of 32 E9 34 H.8. Moor, Caſe 665. 

A Fine may bar the Ine in Tail tho? he be not Tenant in Tail at the Time of the 
Lerying thereof, provided the Land be intailed upon him. Cro. Car. 670. 

if Lands be given to an Eldeſt Son and the Heirs of the Body of the Pather, the 
Father being then dead) and he levies a Fine of this Land, this will bar the Younger 
Brother. Per Cur', Trin. 21 Fac. C. B. 

But if the Iſſue in Tail do not make his Title by him that did levy the Fine, there 
the Fine will not bar; and therefore if my Father be Tenant in Tail, and his Brother 
diſſeiſe him and levy a Fine, and he and my Father die, this Fine ſhall not bar me as 
Iſue in Tail, becauſe I do not make my Title to the Land by him; but if I ſuffer 
fire Years to paſs, and do not make my Claim, Cc. by this Means I may be barred 
by the Fine. Dyer 3. 

And if the Fine be levied of another Thing than the Thing itſelf intailed ; as if 
the Tenant in Tail grants by Fine a Rent, Common, or the like, out of the Land 
intailed, this Fine will not bar the Iſſue. 

So if a Rent be intailed, and the Tenant in Tail of the Rent diſſeiſe the Terre- 
tenant of the Land out of which the Rent doth iſſue, and then levies a Fine of the 
Land, this is no Bar to the Iſſue of the Rent. Plow. 435. | 

Altho' the Fine be a double Fine with a Grant and Render, yet it is within theſe 
Statutes, and will bar the Ifſue in Tail as well as a ſingle Fine, ſo as the Grant and 
Render be of the Land itſelf, and not by any Profit apprender out of it. 

And therefore if Husband and Wife be 'Tenants in ſpecial Tail, and they levy a 
Fine with Proclamations, and the Conuſee grants and renders the Land to them and 
deir Heirs, this Fine will bar the Iſſue in Tail. 

And if Tenant in Tail join with J. S. and levy a Eine to a Stranger, and the 
ranger doth grant and render the Land again to J. S. for Years, and to the Tenant 
n Tail in Fee afterwards ; the Iſſue in Tail is barred by this Fine. 

So if there be Tenant for Life, the Remainder in Tail, and he in Remainder in 

al accepts of a Fine from a Stranger, and grants and renders to the Stranger again 


— 


i. 353. Bro. Fines 118. Dyer 219. 


lf Tenant in Tail accepts of a Fine of the Land intailed from a Stranger, and then 
pants and renders a Rent out of the Land to the Stranger by the ſame Fine; this 
not bind the Iſſue in Tail to pay the ſame Rent. Plow. 435. 

f Tenant in Tail makes a Feoffment on Condition, and dies, having two Siſters 
Mteritable to the Tail, and one of them levies a Fine with Proclamations ſur Releaſe 


the Feoffee of the Whole; in this Caſe it is doubted whether the other Siſter be 
red of her Half or not. Dyer 117. 


1 be finiſhed, as they may be after his Death, the Iſſues in Tail are bound by the 
2 how ſoener by the Death of the Tenant in Tail the Right of the Eſtate- 
ng, ends to the Iſſue, yet when the Proclamations are paſſed, this Right that de- 
br : bound by the Statutes, and the Iſſue cannot by any claim, Oc. ſave the 
as the Eſtate-tail that deſcends unto him. 3 Cv. 86, 87. 
C oy the Iſſue in Tail be within Age, out of the Realm, under Coverture, Non 
bs mentis, or in Priſon at the Time of the Fine levied, and the Proclamations 
1 * the Eſtate. tail is barred by the Fine. 
nerefore if A. be Tenant for Life of Land, the Remainder to B. in Tail, the 


*ietlion to B. and his Heirs expectant, and B. levies a Fine to C and his Heirs, 


ir Years with a Remainder over; hereby the Iſſue in Tail is bound. 3 Co. 353. Co. 


itho' the Tenant in Tail dies before all the Proclamations be finiſhed, yet when 


and 
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and has Iſſue, and dies before all the Proclamations are paſſed, the Iſſue in Til 
being then out of the Realm; the Proclamations are made, and after the Iſſue i 
Tail comes into the Realm and claims the Remainder in Tail upon the Land; in th; 
Caſe the Eſtate-tail is barred for ever. 3 Co. 84, 91. 

Theſe Statutes extend to Fines levied by Tenant in Tail by Concluſion, and the 
Iſſue ſhall be bound by the Fine of their Anceſtor unto whom they are privy in Es 
and Blood, altho* Partes finis nibil babuerunt Tempore finis. 

And therefore if the Iſſue in Tail in the Life of his Anceſtor when he hath only 4 
Poſſibility; as if there be Grandfather, Father and Son, and the Grandfather be 
Tenant in Tail, and the Father levies a Fine of the Lands before the Grandfather; 
| Death, and then the Grandfather dies before the Father, and after the Father di; 
| in this Caſe the Iſſue is barred by this Fine. 3 Co. 90. Dyer 279. Ploud. 435. & 


alſo if the Grandfather ſurvives the' Father. | 
| But in Caſe of a Collateral Deſcent, if the Collateral Anceſtor dies in the Li. 
| time of his Father without Iſſue, this Fine is no Bar, but if he ſurvives his Father, 
| contra. | 
So if Lands be given to the Grandfather and his Wife in ſpecial Tail, and thy 
| Grandfather dies, and the Father diſſeiſes the Grandmother, and levies a Fine with 
| | Proclamations, the Grandmother dies, and then the Father dies; in this Caſe the 
| Son is barred. Cur', Trin. 21 Joe C. B. Godfrey and Wade's Caſe, Dyer 48. 
| So if Lands be conveyed in Tail to a Woman for her Jointure within the Statute 
of 11 H. J. c. 20. and whilſt ſhe lives the Iſſue in Tail levies a Fine of the Lands; by 
this the Iſſues inheritable to the Eſtate-tail are barred for ever. 3 Co. 50, 51. 9 C, 19, 
| So if Tenant in Tail makes a Feoffment to be diſſeiſed, and after levies a Fine wih 
| Proclamations for a Stranger, hereby his Iſſues are barred for ever. Plow. 434, 435. 
| So if Tenant in Tail dies, and his Iſſue before his Entry (having a Freehold in 
Law only) levies a Fine with Proclamations; this ſhall be a Bar to his Ifſues, and to 
his Collateral Heirs and Brothers of the Half Blood. Cur, 21 Fac. C B. 

So if a Tenant in 'Tail has four Daughters, and one of them levies a Fine in the 
Life-time of the Father; this will be a Bar to her Ifſue for the fourth Part of the 
Land. Jem. : 

But in theſe and ſuch like Caſes where the Iſſue in Tail levies a Fine in the Lie. 
time of the Tenant in Tail, the Tenant in Tail himſelf may after levy a Fine of the 

Land, and thereby bar his Iſſue, and the Conuſee alſo to whom his Iſſue hath levied 
a Fine; and therefore in all theſe Caſes it is ſuppoſed that the Tenant in Tail de, 
and ſuffers the Right to deſcend to his Iſſue, 3 Co. 5o, 51. 9 Co. 140. 

If Lands be given by Will to one when he ſhall come to his Age of twenty-four 

. "Years, to hold to him and the Heirs of his Body, and he after his Age of twenty-one 
2 levies a Fine of this Land with Proclamations; this is a Bar to the Iſſee i 

ail, 

If a Diſſeiſor makes a Gift in Tail, and the Donee makes a Feoffment to 4. ad 
after levies a Fine with Proclamations to B. that has nothing in the Land; this Fi 
will bar the Iſſues in Tail, and they ſhall not avoid it by pleading that Parts 5 
nibil babuerunt, Ec. but it is no Bar to the Diſſeiſee, for he may avoid it by his f 
when he will. 3 Co. 50, 51. 9 Co. 141. 10 Co. 50. 

And a fortiori therefore if a Fine be levied by the Tenant in Tail that has on # 
Eſtate of Freehold in Remainder or Reverſion, it is good; as if 4. be Tenant fr 
Life, the Remainder to B. in Tail, and B. levies a Fine; altho' this be no Diſcot- 
tinuance, yet it is a Bar to the Eſtate-tail. 3 Co. 84, 89. 

But if Tenant in Tail has Iſſue a Son and a Daughter, and the Son living, Wy 
Tenant in Tail levies a Fine and dies without Iſſue, and then the Tenant in Tail d 
by this the Daughter and the Eſtate is not barred. 

So if the Younger Son levies a Fine in the Life of the Father, and then the Te 
nant in Tail dies; this is no Bar to the Elder Son. o 

So if Lands be given to a Man and the Heirs Female of his Body, and he * 
on _ a Daughter, and the Son levies a Fine of the Land; this is no Bar te 

aughter. | 

So if Tenant in Tail has a Daughter, his Wife being with Child of a Son, and 1 
Daughter levies a Fine, and after the Son is born; this Fine ſhall not bar the 
for theſe (notwithſtanding they be Privies and Heirs to the Blood, yet) ** 
Privies and Heirs to the Eſtate, Trin. 25 Fac. C B. Godfrey v. Wade. 
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Altho? the Eſtate paſſed by the Fine be afterwards (before all the Proclamations 
had) avoided, yet the Iſſue in Tall is barred by ie. 

And therefore if Tenant in Tail diſcontinues in Fee, and after diſſeiſes the Diſcon- 
tinuee, and levies a Fine with Proclamations to a Stranger, and takes an Eſtate back 
by Render in the ſame Fine, and the Diſcontinuee before all the Proclamations paſs 
enters and claims, and ſo avoids the Fine; yet hereby the Eſtate-:ail is barred. 


. 91. 

E if Tenant in Tail enfeoffs the Iſſue in Tail, and after diſſeiſes him and levies a 
pine, the Iſſue enters, and after the Proclamations paſs, and after the Iſſue in Tail 
enſeoffs the Tenant in Tail which levied the Fine, and dies; it ſeems this Fine ſhall 
dar the Iſſues in Tail. Per Popham and Fenner Juſt. M. 37 & 40 Eliz. R. R. 

A Fine is a Bar to the Eſtate- tail and to the Iſſues only, and is no Bar to him in 
Remainder or Reverſion ; and therefore when the Eſtate-tail is ſpent, this Bar is at 

End. | 
"And therefore if an Eſtate be limited to A. and B. his Wife, and the Heirs Male 
of the Body of A. the Remainder to C. and A. and B. have Iſſue, and A. dies, and 
g. and her Iſſue, or her Iſſue alone, levies a Fine; this will bar the Iſſues of the 
Iſues whilſt there be any, but if they fail it will not bar C. in Remainder, except he 
ſuffers five Years to paſs, and ſo be barred by his Non-claim. | 

80 if Tenant for Life and he that is next in the Remainder in Tail join in a Fine; 

this is a good Bar to the Iſſues in Tail for ever as long as that Eſtate-tail ſhall con- 
tinue, but not to him that is next in Remainder, nor to any other that ſhall come in 
of any Remainder in Tail or in Fee, nor to him in Reverſion. 1 Co. 76. Co. Lit. 372. 

If Lands he given to A. and the Heirs Male of his Body, the Remainder to B. 

and the Heirs Male of his Body, the Remainder to the right Heirs of A. and A. bar- 
guns and ſells this Land by Deed indented and inrolled to F.S. and his Heirs, and 
alter levies a Fine of it ſur Conuſauce de droit come ceo, Cc. to him and his Heirs ; by 
this the Remainder to B. is not diſcontinued, but it is a Bar to the Eſtate-tail by the 
Statutes, and cauſes the Eſtate of the Bargainee to laſt ſo long as the Tenant in Tail 
has Iſſue of his Body; but if the Fine had been before the Bargain and Sale, it had 
deen a Diſcontinuance of the Remainder, but in neither Caſe a Bar to him in Re- 
nainder, unleſs he ſuffers himſelf to be barred by his Non-claim within five Years 
after his Remainder happens to come in Poſſeſſion. 10 O. 96. & 9 Fac. B. R. 

If there be Tenant in Tail, the Remainder to him in Tail, and the Tenant in 
ail * a Fine of this Land, hereby both his Eſtates are barred. Et ſic de ſimilibus. 
o. Lit. 372. 

But notwithſtanding all this, if Lands be conveyed to a Woman in Tail for her 
Jonture within the Stature of 11 H. J. c. 20. and lhe levies a Fine of this Land, this 
not bar the Iſſues in Tail. 

Or if Lands be given in Tail to any Subject by the King's own Gift or Proviſion, 
nd the Tenant in Tail levy a Fine, this Fine ſhall not bind the Iſſues in Tail nor the 
bing, but others it will bar, for theſe Fines are not intended within but excepted 
Nt of the Statute of 32 H. 8. but the King himſelf being Tenant in Tail of the Gift 
q _ of his Anceſtors, being Subjects, may 1ievy a Fine of it to bar his Iſſues 
n Tail. | 

And in all Caſes where a Recovery will not bar the Iſſues in Tail, there a Fine will 
* bar them. Bro. Fines 121. 6 Co. 55. Dyer 4. Co. Lit. 372. 8 Co. 1, 78. 

The Husband being ſeiſed in Fee, covenanted to ſtand ſeiſed to the Uſe of himſelf 
Life, then to the Uſe of his Wife for Life, Remainder to the Heirs Male which 
e ſhould beget on her, Remainder over; he had Iſſue only a Daughter; the Huſ- 
1G and Wife afterwards levied a Fine to the Uſe of the Daughter with W arranty, 

d both died, and the Warranty deſcended upon him in Remainder, who made a 
tale to the Plaintiff in the Action; adjudged that the Eſtate-tail was not executed 
the Husband and Wife, for if it had, then this Fine would have been a Diſcon- 

Face, which it was not, becauſe there was an intermediate Eſtate for Life to the 
fe, which remained as a ſeparate and diſtinct Eſtate from the Inheritance; but if 
| been an intermediate Eſtate for Years, there the Freehold and Inheritance had 
en united in the Husband ſimul & ſemel. Sid. 83. Stephens v. Bitteridge. Perk. 
336. S. P. in the Caſe of King and Edwards, the Husband and Wife were jointly 


led to them and the Heirs of the Body of the Husband, fo that the Eſtate-tail was 
ted in him, 
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Tenant in Tail, Remainder to the King, levied a Fine with Proclamations. ad. 
Judged that this Fine ſhall bind his Iſſue notwithſtanding the Saving in the &,; 
32 H. 8. which ſpeaks of a Reverſion, and not of a Remainder, and here there an 
no Reverſion in the King; it is true in the Stat. 34 U. 8. c. 20. there is a Protiſo 
that no Act done by the Tenant in Tail ſhall prejudice his Iſſue; but that muſt le 
intended where the King is the Donor, as it appears by the Preamble of the Statue 
Moor 115. 

— in Deſcender by the Iſſue in Tail for a Moiety of Lands in N. jy Om » 
in which the Demandant counted upon a Gift in Tail made to one of his Anceſtors in 
the Reign of Edw. the Firſt; the Tenant B. pleaded in Bar, that the Great Grand. 
father of the Demandant Anno 30 H. levied a Fine of the Lands to the Uſe of hin. 
ſelf for one Month, Remainder to the Uſe of his Wife for Life, Remainder to the 
Uſe of the Cogniſor and his Heirs; that the Wife was dead, and that the Coonifyr 
being thus ſeiſed in Fee, made a Feoffment of the Lands in Fee, under whom the 
Tenant now claims, and demands Judgment, if the Plaintiff ſhould claim by the lu. 
tail againſt the Fine of his Anceſtor ; the Demandant replied, that at the Time of the 
Levying the Fine his Anceſtor was ſeiſed but of a Moiety, and avers that the B;; 
were ſeiſed of the other Moiety, and then ſets forth how they became Jointenants at 
that Time, and always afterwards, and ſo Partes finis nibil habuerunt; and upon De. 
murrer to this Replication the Queſtion in Law was, whether the Iſſue in Tail might 
thus aver againſt the Fine of his Anceſtor, that Partes finis nibil habueriunt ; and ad. 
Judged that he could not; it is plain that the Iſſue could have no ſuch Averment 2 
Common Law, for being the lineal Heir to the Tail, he is privy to him who levied 
the Fine, and is barred as the Party himſelf was until the Hat. of Nen. 2. which 
gave him the Frmedon to recontinue the Eſtate-tail, by which Statute he might avoid 
the Fine, in reſpect to the Tail, until the Stat. 4 H. J. was made, by which it is 
enacted, 'That both Parties and Privies ſhall be bound by a Fine and Non-claim; now 
ever ſince the making that Statute it hath been held, that the Iſſue in Tail is bound 
as privy ; and tho' by that Statute there is a Saving of the Averment, that Partes 
finis nibil habuerunt, yet that extends only to Strangers, and not to thoſe who are 
either Parties or Privies to the Fine ; but even between theſe two Statutes there was 
another made which explains this Matter, viz. the Stat. 32 H. 8. by which it is 
enacted, 'That no Man ſhall demand any Lands againſt the Fine of his Anceſtor; 
which Words are peremptory againſt the Iſſue in Tail, and bar him from any Plea 
to avoid the Fine, whether Partes finis had any Thing or not. Moor 250. 30.5% 
1 And. 165. Godb. 138. 1 Leon. 75. 

Husband and Wife Tenants in Tail, Remainder to the Heirs of the Husband ; they 
had Iſſue two Daughters, which Daughters levied a Fine to *. R. then the Husand 
died, and the Widow, who was the ſurviving Tenant in Tail, made a Leaſe of tht 
Lands for 100 Years to T. S and died, under which Leaſe the Plaintiff in Ejectment 
claimed; and the Queſtion was, whether this Leaſe was good againſt the Cognilee cd 
the Fine, and adjudged that it was ſo long as any of the Iſſue in Tail were linz; 
for the Widow might have diſpoſed of the whole Eſtate if ſhe would, ſhe being Je 
nant in Tail in Poſſeſſion. Sid. 62. 

In Ejectment the Caſe upon the Evidence was, Tenant in Tail covenanted t. 
ſtand ſeiſed to the Uſe of himſelf for ninety-nine Years, if he ſo long lived, ke, 
mainder to his firſt Son in Tail, Remainder over, then he levied a Fine to 7. & arc 
whether this Fine ſhall corroborate the Remainder, or enure to the Uſe of tne 
Cogniſee, was the Queſtion. ale Ch. Juſt. held the firſt, becauſe the Tenant 4 
Tail did not limit to himſelf an Eſtate for Life, but for Years ; and therefore not (ke 
Blithman's Caſe, 3 Cro. 279. nor Beddingfield's Caſe 895. where the firſt Eſtate v3 
limited for Life ; but here it being for Years, the Remainder may ariſe to the 5 
out of the Reſidue of the Eſtate the Covenantor had to diſpoſe of in his Life-tite, 
and if ſo, it is executed in the Son and corroboratcd by the Fine, like H 
Duucumb's Caſe, 2 Lev. 84. = ; | 

Tenant in Tail of a Rent iſſuing out of Lands of which 7. F. was ſeiſed in Fee, 1 
vied a Fine of the ſaid Rent Come ceo, E?c. and the Queſtion was, whether h * 
was bound by the Fine; it was argued that they were not, becauſe the Lan 
not intailed, but only the Rent; and that if Tenant in Tail of Lands grants 4 
out of them by Fine, this ſhall not bind the Iſſue, which is very true: Sen one 
the Stat. 4 H. ). & 32 H. 8. give a Tenant in Tail as large and ample Power 9 
their Iſſues by Fine as Tenant in Fee had; therefore where Tenant in 1% 
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Office levies a Fine of Lands which belong to ſuch Office, this will bind his Iſſue, and 

et it was not the Land but the Office which is intailed. 2 Roll. Rep. 500. 

Lands were given to the Grandfather and his Wife in ſpecial Tail ; the Grand- 
father died, the Father diſſeiſed the Grandmother, and levied a Fine in her Life-time 
vith Proclamations, then ſhe died, and the Father afterwards died ; adjudged that 
the Son was barred by this Fine, and yet the Father at the Time when he levied it 
had only a Poſſibility to inherit the Eſtate-tail. 1 Co. in Archer's Caſe. 

The Cogniſor being ſeiſed in Fee, levied a Fine of Lands to two, and to the 
Heirs of one of them, who granted and rendred the ſame Lands to the Cogniſor and 
bis Wife, (who was no Party to the Writ) and to the Heirs of the Body of the 
Cogniſor, who ſuffered a Recovery, with Vouchers in the Life-time of his Wiſe, and 
afterwards died; the Wife died, he in the Remainder brought a Scire Facias to have 
Execution of it ; adjudged that the Grant and Render to the Wife was not void, but 
only voidable, becauſe ſhe was no Party to the Writ, and that this Recovery againſt 
the Husband alone did not bar the Remainder, 3 C. 6. 

Adjudged that where a Tenant in Tail levies a Fine, and dies before all the Pro- 
damations are made, tho' the Right of the Eſtate-tail deſcends upon the Iſſue per 
firmam doni immediately upon the Death of the Anceſtor, yet if Proclamations are 
made afterwards, ſuch Right ſhall be barred by the Fine by the Statutes 4 H. 7. E 
12H, 8. which is explanatory of the Stat. 4 H. 5. for it is provided by that Act, 
That every Fine after the ingroſſing of it, and Proclamations had and made, ſhall be 
a final End, and conclude as well Privies as Strangers, and it cannot be denied but 
that the Iſſue in Tail is privy, for be claims as Heir by Deſcent; and if it ſhould be 
0bj-ed, that by the Equity of the Statures the Iſſue in Tail might claim where his 
Anceſtor dies before Proclamations are made, for otherwiſe that Solemnity would be 
to little Purpoſe ; the Anſwer is that by the Statute of the 4th of H. 7. every one 
had Liberty to levy a Fine according to the ſaid Act, either with Proclamations or 
without, as at Common Law; and therefore the Act 32 H. 8. appoints that Procla- 
mations ſhall be made according to the Statute 4. HJ. 7. not to enable the Iſſue in Tail 
to claim where his Anceſtor dies before they are made, for that would be againſt the 
expreſs Intention of the Act itſelf; but it was to diſtinguiſh ſuch a Fine from a Fine 
at Common Law, where Proclamations were not requiſite ; and it would be very in- 
convenient if when ſuch Fine is levied, either for ſome valuable Conſideration in 
Money, or for the Advancement of his Family, or for Payment of his Debts, and 
the Cogniſor ſhall die before all the Proclamations paſs, that all ſhould be avoided by 
the Claim of the Heir. 3 Co. 84. 1 Co. 97. S. P. 

Tenant in Tail bargained and fold his Lands in Fee, the Bargainee levied a Fine 
"th Proclamations, and five Years paſſed in the Life-time of the Bargainee ; ad- 
judged that the Iſſue in Tail is not barred by this Fine, but that he ſhall have a new 
five Years to make his Claim after the Death of the Tenant in Tail, for he is within 
the Saving of the Statute. Cro. Fliz. $97. 

The Father being ſeiſed in Fee, had Iſſue two Sons, the Eldeſt Son had likewiſe 
Iſue two Sons by ſeveral Venters ; the Father made a Feoffinent in Fee to the Uſe of 
himſelf for Life, Remainder to the Uſe of his Eldeſt Grandſon in Tail, Remainder 
to the Uſe of his Eldeſt Son in Tail, Remainder to the Uſe of the right Heirs of the 
Father, who died, then his Eldeſt Son died, and the Grandſon, who was Tenant in 
Lail, levied a Fine, and declared the Uſes to himſelf in Tail, Remainder to the Uſe 
of his Uncle, who was the Younger Brother of his Father, in Fee, and died without 
* adjudged that by this Fine he had barred his Half Brother by Virtue of the 
Statutes 4 JI. J. & 32 II. 8. 1 Leon. 3. 

Husband and Wife were Tenants in Tail, and they had Iſſue two Sons; the Huſ- 
ind died, and his Widow married again, then ſhe and her Husband, in Conſidera— 
ton of Money paid, did bargain and fell the Lands to her Eldeſt Son, but no Livery 
. afterwards the Eldeſt Son, in the Life-time of his Mother, who was the 
WH. Tenant in Tail, by Bargain, Sale and Fine, conveyed the Lands to B. S. and 
00 ers for a valuable Conſideration in Money paid, and then the ſaid Eldeſt Son 
N Iſſue, his Mother till living; adjudged upon a Writ of Error brought to 
ers Fine in the Exchequer- Chamber, that it did not bar the ſecond Brother; 
5 3 Elder Brother was inheritable to the Eſtate-tail, and if he had ſurvived 
beca 90 er, who was Tenant in Tail, his Fine would have barred his Brother; yet 

ue he was never ſeiſed by Force of the Tail, by Reaſon of his Death in the 
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Life-time of his Mother, his Younger Brother ſhall never mention him in a Formed 
in Deſcender, and by Conſequence his Fine ſhall be no Bar. Cyro. Hliz. 314. 

Tenant in Tail, Remainder in Tail; the Tenant in Tail in Poſſeſſion made à Leaſe 
for three Lives, warranted by the Stat. 32 H. 8. and afterwards died without Iſſue he 
in Remainder in Tail, before he was in Poſſeſſion of the Land, levied a Fine thereof 
with Proclamations; adjudged a good Bar to the Eſtate- tail, becauſe by the Death gt 
the Tenant in Tail without Ifſue, the Freehold and Inheritance was immediately 
veſted in him in the Remainder. 1 Leon. 268. | 

Tenant in Tail levied a Fine, and five Years paſſed, and then he died; it was ob. 
jected that the Iſſue in Tail ſhall not be reputed privy, becauſe he pleads per formay 
doni, and then his Right is ſaved by the ſecond Saving in the Statute; but adjudged 
that tho' he is the firſt to whom the Right deſcends after the Levying the Fine, yer 
becauſe he ſuffered five Years to. paſs without any Claim, he ſhall be barred, 
19 H. 8. Dyer 3. 

Tenant for Life, Remainder in Tail to B. G. when he ſhould come to the Age of 
twenty-five Years; the Tenant in Tail levied a Fine in the Life-time of the Tenant 
for Life, and before he was twenty-five Years old, and this was to the Uſe of R. // 
adjudged that tho' the Tenant in Tail had nothing in the Lands till he was twenty. 
five Years of Age, yet this Fine had extinguiſhed his Right, and barred the Eſtate. 
rail. 2 Leon. 36. Gold. 107. 

A Woman Tenant in Tail within the Stat. 11 H. J. acknowledged a Fine ſur Cui. 
ſance de droit come ceo, and by the ſame Fine rendred the Land to the Copniſce fir 
100 Years; it was adjudged this was a Diſcontinuance, for by ſuch Practice the 
Meaning of the Law might be defeated ; for if the Render of 100 Years ſhou'd be 
good, it might be for 1000 Years, which would be as prejudicial to him in the Re. 
verſion as a Diſcontinuance. 2 Leon. 168. 

Husband and Wife were Tenants in Tail, Remainder to the Husband in Fee, he 
died, and after his Death the Wife, who was now the ſurviving Tenant in Tail, and 
the Son and Heir of the Husband, levied a Fine, Sc. to the Uſe of him and hi 
Heirs, and afterwards ſhe made a Leaſe of the Lands for twenty-one Years, and 
died; the Son deviſed the ſaid Lands to G. D. and died, and the Queſtion being, 
whether this Leaſe ſhall be good againſt the Deviſee; it was adjudged that the Iſle 
in Tail himſelf was barred by this Fine to avoid the Leaſe, and that tho' the Eſtate 
tail was barred, yet it is not quite extinguiſhed, bur ſhall have a Being to ſupport the 
Leaſe ſo long as any of the Iſſue in Tail are living. Bridgm. 28. Cre. = 688. 

Feoffment in Fee to the Uſe of himſelf and his Wife, and to the Heirs Male of 
their two Bodies, Remainder to the Husband and his Heirs; they had Iſſue a Sn 
and Daughter, and then the Husband died, the Son levied a Fine to the Uſe of hin- 
ſelf in Fee, and died without Ifſue ; adjudged that this was no Bar to his Siſter, de. 
cauſe he had only a Poſſibility to inherit the Tail, which was wholly in his Mother 
after the Death of his Father, and ſhe ſurviving both her Husband and Son, the 
Land ſo intailed ſhall deſcend to her Daughter immediately upon her Deatd. 
Hob. 332. 

Grandfather, Father and Son, the Grandfather being Tenant in Tail made? 
Feoffment in Fee to . R. rendring Rent to him and his Heirs, and died; tt 
Father accepted the Rent; then *. R. who was the Feoffee, levied a Fine with Pio. 
clamations, and the five Years paſſed without any claim; then the Father did, and 
the Son brought a Formedon ; the 5 was, whether the Father had extinguiſ 
his Right to the Eſtate-tail by the Acceptance of the Rent; for if ſo, then whe" the 
Fine was levied he had no Manner of Right; and if he had no Right at that Tide 
then the Son ſhall be barred by the Fine, and the five Years incurred in the Life-t e 
of his Father, becauſe if the Father had no Right, then the Son was the firſt to vn 
the Right came after the Levying the Fine, and he ſhould have made bis C4 
within the five Years after it was levied ; but adjudged that he was not barred, be. 
cauſe by the Acceptance of the Rent the Father had not extinguiſhed his Right ® 
Intereſt in the Eſtate-tail, but only by way of Eſtoppel. Moor 301. od 

The Caſe upon the Pleadings in Replevin and Avowry was thus: The Hu" 
made a Feoffment to the Uſe of himſelf and his Wife for their Lives, and after" 
to the Uſe of B. their Eldeſt Son, and after his,Deceaſe to the Uſe of him u ſhout 
be his Eldeſt Son at the Time of his Death, in Tail, Remainder to C. in Tail, - 
mainder over in Fee; the Husband died, the Wife made a Leaſe for Years to 5 = 
afterwards made a Feoffment to * R. and then the Wife died, and C levied 41 

2 7 


YU * 


— — _” 4 


Ch.6. 9.4. Fines. 


&; to MR. the Feoffee; then B. died, having Iſſue a Son, who entred ; adjudged 
hat the Feoffment made by B. and the Fine levied by C. had prevented the future 
ſe to ariſe in the Son of B. and this upon the Authority of Dillon and Freyne's Caſe, 
— in Tail Male, Reverſion to I R. his Brother, made a Leaſe for three 
Lives, warranted by the Stat. 32 H.8. and afterwards levied a Fine of the ſame Lands 


Daughter; then the Brother died without Iſſue, the ſaid Daughter being his Niece 
ind Heir at Law; the Leaſe for Lives expired, and then Taylor, the Cogniſee of the 
Fine, entred ; the Queſtion was, whether the Warranty in the Fine ſhould make a 
Diſcontinuance in Fee, and be a Bar to the Daughter, or whether it was determined 
by the Death of her Father ; adjudged that it was a Bar to the Daughter, for when 
der Father made an Eſtate for I.ives, with Warranty likewiſe againſt all Perſons, he 
rained a new Fee, and then when by the Fine he granted the Reverſion with War- 
ranty, that being annexed to the Fee binds him or her who had any Right; for the 
Reverſion being deveſted and diſplaced, the Fine and Warranty enures thereon ; and 
tho' it did not deſcend upon the Brother who had the Right of Reverſion upon the 
Tenant in Tail's dying without Ifſue Male, yet upon the Death of his Brother it de- 
ended upon his Niece, who was the Daughter of the Tenant in Tail, and ſhe is 
barred ; for when her Uncle who had a Right at the Time of the Death of the 
Tenant in Tail, and did not proſecute that Right by a Formedon in Reverter, but 
ſuffered five Yeaas to paſs after the Fine levied, and without any Entry or Claim, it 
i; Bar, and he ſhall not have the Advantage of entring after the Expiration of the 
Eſtate for three Lives, becauſe he had no other Title upon their Death than before, 
for his Title was by the Death of the Tenant in Tail without Iſſue Male, and then 
he ſhould have = 77 his Formedon. Cro. Caf. 156. Salvin or Sawle v. Clerke. 

The Lord Ch. Juſt. Vaug ban tells us, this Caſe is wrong reported; for it was, that 
the Warranty did bind the Daughter, becauſe the Reverſion was diſcontinued by the 
Leaſe for Lives, and a new Fee gained thereby, and ſo the Reverſion was diſplaced, 
and the Warranty was annexed to that Fee, and paſſed away by the Fine and War- 
anty, which could not be; for the Leaſe was warranted by the Statute 32 H. 8. and 
then it could be no Diſcontinuance, nor no new Fee of a Reverſion gained; and ſo is 
Cre. Eliz. 602. Keen verius Cope. Vaughan's Rep. 283. 

Tenant in Tail had Iſſue a Son and Daughter; the Son levied a Fine in the Life- 
time of his Father, who was Tenant in Tail, and this was to confirm a Leaſe by him 
made, Oc. and then he died without Iflue, living his Father; the Queſtion was, 
ether his Siſter was barred by this Fine; and adjudged that ſhe was not; and this 
lepends upon the Expoſition of the Word privy, in the Stat. 4 H. J. and the Words 
ers in Tail, in the Stat. 32 H. 8. Now there are three Sorts of Privies; one is 
ivy in Blood and not in Eſtate ; another is privy in Eſtate, but not as Heir at 
ommon Law; and the third is privy both in Blood and Eſtate ; ſo there are three 
derts of Heirs, as there are, three Sorts of Privies; but the firſt of theſe Privies and 
tits is not within either of theſe Statutes; as for Inſtance, If Lands are given to 
che Son, and his Father levies a Fine, he is neither Heir nor Privy within either 
If theſe Statutes ; but he who claims as Heir at Common Law, or an Eſtate per 
Tian dont, to or from that Perſon who levied the Fine, he is both Privy and Heir 
thin theſe Statutes : But in this Caſe the Siſter cannot claim as Heir to her Brother 
lo levied the Fine, becauſe he died in the Life-time of his Father, and had no 
ght, but only a Reverſion whilſt living; it is true the Siſter is Heir, but not Heir 
o his Eſtate; and if ſo, then ſhe muſt derive a Title from the Father; and if ſhe is 
ot in the Letter, ſhe is not within the Intention of the Statute; for by that it was 
tended to bar the Iſſue in Tail, who claimed the Eſtate-tail as Heir to him who le- 
d the Fine; for if any other Conſtruction ſhould be made, viz. if ſuch Heir ſhould 
| I who claims the Eſtate-tail from another Anceſtor, then if Tenant in Tail 


uh Iſſue two Sons, and the Youngeſt levies a Fine, this would bar the Eldeſt, 
lich no Body will maintain. V. Tones 31. 


o dne Taylor, with Warranty againſt all Perſons, and died, leaving Iſſue only a 
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ſevied, and that did not claim within a Year and a Day after the Execution of the 


in the Court the fame Term, and the three next following Terms, four ſeveral Dyy 


| levied, and were excepted before ſuch Right, Title, Claim or Intereſt, as ſhall acct 


(AA) Of Fines barring Eſtates in general. 


A Fine at Common Law, or a Fine without Proclamations, was once a perpety, 
Bar to all Perſons that had Right and no Impediment at the Time of the Fine 


Pine by Poſſeſſion; but now this Law is changed, and this Kind of Fine will bar none 
but fach as ate Parties and Privies thereunto. l 

But a Fine by the Statute, or a Fine with Proclamations, is now much of the fine 
Vertue and Force as a Pine at the Common Law was; for by the Statute of the 4th 
of H. J. it is provided, That every Fine after the ingroſſing thereof ſhall be prochimed 


in every Term, which Proclamations ſo made, the Fine ſhall conclude all Parie, 
Privies and Strangers, except Women Covert, Perſons within twenty-one Years of 
Age, in Priſon, out of the Realm, or of Nen ſane memorie, (being no Parties to the 
Fine) ſo as they ot their Heirs take their Action or lawful Entry within five Year 
after thefe ImperfeQions removed, ſaving to all Perſons and their Heirs (other than 
Parties) the Right, Claim and Intereſt which they have at the Time of the Fine, f 
as they purſue it by Action or Entry within five Years after the Proclamation ; and 
ſaving to all other Perſons ſuch Right, Title, Claim and Intereſt, as firſt al] grow 
or come to them after the Proclamations by Force of any Matter before the Fine, f 
as they make their Claim or Entry within five Years after the ſame grow due, or if 
at that Time there be any Impediment as aforeſaid, within five Years after the Impe- 
diment removed. 

And by Statute of 32 H. 8. (which is an Expoſition of this Statute) it is pro- 
vided that all Fines with Proclamations levied according to 4 H. 7. by any Perſon of 
twenty-one Years of Age, of any Land, Sc. before the Fine levied intailed to him 
that doth levy the Fine, or any of his Anceſtors, in Poſſeſſion, Reverſion, Remainder 
or Uſe, — after Proclamations had, ſhall be a Bar againſt him and his 
Heirs claiming only by Force of any ſuch Intail, and againſt all others claiming only 
to the Uſe of him or any Heir of his Body. 

By which Statute it doth appear, that all the Parties to the Fine, Conuſors and 
Conuſees, whether they be Femes Covert, Men de non ſane memorie, or others, (i- 
fants only excepted who during Minority may avoid it) and whether they have a 
Natural or Civil Capacity; and Privies, viz. Privies in Blood, as Heirs, whethet 
they be lineal or collateral, or Privies in Repreſentation, as Executors, Adminiſtts 
tors, and all Strangers alſo, viz. all others beſides Parties and Prives that have dt 
— any preſent Right or Title, (except Women Covert, and the Reſt that hat 

mpediment that do make their Entry or Claim, or bring their Action within fi 
Years after Proclamations had, and thoſe Perſons excepred alſo if they make 0. 
their Claim, Oc. within five Years after the Impediment removed) all theſe are it 
cluded, for their Right is extin& thereby, that they can have no Pretence to the co 
trary ; ſaving to all others ſuch as have no preſent Right at the Time of the Fit 


to them after the Proclamations upon any Truſt, Gift in Tail, or other Cauſe, befo' 
the Fine levied, ſo as they make their Claim, Sc. within five Years after their Rip 
firſt accrued, if they have then no Impediment, or if they have, within five Ten 
after the Impediment removed. | 

The Perſons to be barred by a Fine are the Parties to the Fine, the Privies and 
Strangers. 


| (B) Hen Parties ſhall be barred. 
EE js, © 


HE Parties are really barred altho' they be Ideots or Non compos ment 
Lit. 247. 2 Co. Inſt. 516. * 
So the Fines of Men that have the Lethargy, old doting Perſons, drunken . 
Sc. (tho* they ought not to be received, yet) being received, are unavoidable 4 
binding. 17 E. 3. 5. 18. 17 Af. 17. Plow. 368. 4 Co. 124. Yews) 
The Parties themſelves to the Fine (if they be of the Age of twentz-on | | 
are for ever bound up by the Fine, and have no Time given them by Ty 
1 
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void it : But an Infant is preferred during his Minority; ſo that if he paſs away his 
Fate by Fine, it may be reverſed at any Time during his Minority, but not after- 
wards. 17 Ed. 3. 52, 78. 59 E. 3. 5. 2 Bult. 320. f 

doch as are blind, deaf or dumb, naturally or accidentally, if they can expreſs 
heir Minds in Writing, may in ſome Caſes be barred by their own, or by the Fines 
of another Man. 


(CC) How Privies ſhall be barred. 


RIVIES, being Heirs and Executors to the Parties, (void of Impediment at 
the Time of the Fine levied or not) if they claim by the ſame Title that their 
inceſtor had that levied the Fine, are barred for ever by the Fine. 

And by Privies alfo are underſtood Privies in Blood, not only the Heir at the 
ommon Law, but Heirs by Cuſtom, as Borongh- Engliſh, Gavelkind, and the like, 
who claim as Heirs by Cuſtom, | 

But by Privies are not intended ſuch Privies in Eſtate as are Jointenants, Donor 
and Donee, Leſſor and Leſſee, or the like. 2 Co. Inf. 516. 

That the Son ſhall never have Remedy upon a Fine levied in the Time of his 
Father, and the five Years after the Proclamations paſſed, but in Caſe where the 
Light begins firſt to be a Right in the Son. Poph. 113. Plow. 369. 

Privies or Heirs in Eftate and Blood, as he that is Heir to him to whom the Land 
th or ſhould deſcend, are within theſe Statutes, and ſhall be barred by the Fine of 
heir Anceſtor of that Land: And ſo alſo ſhall Privies in Eſtate, that are not Privies 
Ih Blood ; as where one hath Land in Boro!/gh-Engliſh, and levies a Fine of it, hereby 
he Younger Son is barred. - | | | | 
If my Father diſſ#iſes my Grandfather of an Eſtate in Fee, and thereof levies a 


m ine with Proclamations, and firſt my Grandfather, and then my Father dies; I am 
er dow barred as privy, for that I cannot otherwiſe convey myſelf to the Lands than as 
hi Heir to my Father the Conuſor. Dyer 3. 

ily But one that makes his Title as Heir by another, and not by him that levied the 


Fine, may not be barred, Cro. Eliz. 377. 


nd Alſo he that is privy. in Blood only, and not in Eſtate alſo, is not within theſe Sta- 
[0 eutes, neither ſhall he be barred by the Fine. | 

ea As if Lands be given to a Man and the Heirs Female of his Body, and he has a 
het Son and a Daughter, and the Son levies a Fine and dies without Ifſue ; this is no Bar 


to the Daughter, for tho? ſhe be Heir to his Blood, yet ſhe is no Heir to the Eſtate, 

por hath ſhe need to make her Conveyance to it by bim; but if the Father had le- 

ied, it would have been otherwiſe. Trin. 21 Fac. C. B. Godfrey's Caſe. 

If Husband and Wife, Tenants in ſpecial Tail, have Iſſue, and the Wife dies, and 

Husband matries another Wife, and hath Iſſue, and levies a Fine ſur Cegui ſance 
droit come ceo, Ec. and by the ſame Fine takes an Eſtate in ſpecial Tail, the Re- 
mainder over, Wc. and dies; in this Caſe the Iſſue by the firſt Wife is barred, for 
that he £ privy in Blood notwithſtanding the Continuance of Poſſeſſion in the Huſ- 

Dyer 354. | 

$0 if Lands be — to Husband and Wife in ſpecial Tail, the Remainder to the 
ddt Heits of the Husband in Fee, and he alone levies a Fine with Proclamations of 
*; by this the Iſſue in Tail may be barred, for he cannot otherwiſe convey himſelf 


to the Tail and Deſeent than as Heir of the Body of Father and Mother. Dyer 
$1251. Bro. Fines 109. 


(DD) How Strangers ſhall be barred. 


THE Strangers that are to be concluded by a Fine are, 

© Firſt, Ali Perſons whatſoever that have preſent Right and no Impediment, who 

: tred by five Years after Proclamations, if they make not their Claim within 

Graph me ; and fo as well Tenant for Years, Tenant by Statute Merchant and 

1 * Copy holders and Cuſtomaryholders, as Tenant of Freehold and Inheritance, 
ey be out of Poſſeſſion or Seiſin at the Time of the Fine levied, are barred ; for 


a Fine levied b bes ? 
ſion, 2 Co. N (by the Common Law) cannot Bar him that is in Poſ. 


Ven, 
le and 


Secondly, 
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Claim. 2 Co. Inf. 518. 


divers Statutes to levy a Fine to conclude their Succeſſors of ſuch Land as they be 


— 


Secondly, Or they are ſuch as have preſent Right and have Impediments, as Infants, 
Perſons in Priſon, Non ſane memorie, Ec. | 

And theſe are barred if they make not their Claim, Cc. within five Years after the 
Impediment removed. 

And if after Proclamation their Impediments be wholly removed, and aftervatd 
they fall into the like again and die, their Heirs ſhall not have five Years claim anew 
but the firſt Years begun immediately after the firſt Removal ſhall run on to fi; 
Years. Plow. 375. | . 

Thirdly, Or they are ſuch as have no preſent but future Right upon Cauſe preceiim 
and then ſuch Strangers to Fines being void of Impediments, whoſe Right or Tie 
cometh or deſcendeth to them after the Proclamations, have five Years after the 
coming of ſuch Right. 1 R.3.7. 4 H. 1.24 Plowd. 318. a. b. 

So he in Remainder or Reverſion, depending upon an Eſtate of Freehold after the 
Reverſion or Remainder accrueth, hath five Years to enter; and if he die before 
Entry, his Heir hath only five Years to enter after the Death of the particular 
Tenant. Plow. 374. 4. b. ; 

But if theſe have Impediments, they ſhall have five Years after the Impediment u. 
moved. Plow. 364. 4. 

Fourthly, Or they are ſuch as have neither 1 2 nor future Right at the Levyin i 
the Fine by reaſon of any Matter had before the Fine, whoſe Right grows either iniry 
after the Proclamations, or partly before and partly after. 

And theſe may enter and claim when they pleaſe within the Time of Preſcription, 
as if the Father dies ſeiſed, his Eldeſt Son being profeſſed in Religion, and the 
Younger Son entreth, and is diſſeiſed, and a Fine with Proclamations levied, and 
after the Eldeſt Son is deraigned, i. e. diſcharged of his Profeſſion or Religion; i 
ſeemeth he is bound to no Time, but may claim when he will. Plow. 3. Stowell's Cale 

Note; If a ſingle Woman, being a Stranger to the Fine, having preſent Right, 
takes an Husband who ſuffereth the five Years to incur, ſhe is for ever barrd. 
Plow. 366. a. | 

They that have Right of a Reverſion or Remainder expectant upon an Eſtate. l 
or for Life, ſhall have five Years after their Title comes unto them to make thei 


Civil Bodies and Corporations having an abſolute Eſtate ſo as to maintain a M 
of Right, as Mayor and Commonalty, Dean and Chapter, Ec. are barred prelenty 
as Privies, and within five Years as Strangers; as if one diſſeiſes ſuch a Corporation 
of Land belonging to it, and after levies a Fine of it with Proclamations, and they 
claim not, Ec. within the five Years, they are barred. Plow. 537, 538. 

But in ſuch Caſe of a Fine levied by a Diſſeiſor or other, every Succeſſor or Si 
ceſſors, Head of the Corporation, ſhall have a new five Years to make their Clan 
Plow. 539. * 

So every Officer that hath Land appertaining to his Office, as Parker, Foreltt, 
Keeper of a Gaol, Sc. will be barred by Non- claim after a Fine levied by a Diſſeilor, 
and after five Years paſt after the Proclamations : But the Succeſſor ſhall not be 
bound, if he alſo ſhall not ſuffer five Years to paſs in his Time. | 

So that theſe and Corporations are by their Laches barred only for their of 
Time. Plow. 537. | 

Deans, Biſhops, Maſters of Hoſpitals, Parſons, Vicars, Prebendaries, Cc. which 
may not have a Right, are not barred by five Years; for they are reſtrained I 


in Right of their Churches, &c. nor will the Non-claim of ſuch prejudice thei! Suc 
ceſſors. Plow. 138, 35, 378, 538. a. | 
And it is a Rule, that ſuch Perſons as may not have a Writ of Right, but eitbel 
a Juris utrum, or Sine aſſenſu capituli, are not barred by ſuch Fines if the Patron a 
Ordinary join not with them. E N. B. 118. _e 
By the antient Common Law, he that had Right was to make his Claim, & 
within the Year and a Day after the Fine levied, and the Execution thereof, ol 
was barfed for ever. 5 5 | | 
And if ſuch a Fine without Proclamations be now levied, he that hath Right 5 
make his Claim or Entry, Sc. at any Time to prevent the Bar. Co. Lit. 25+ © 


oper (EE) Pale 
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(EE) Perſous having Natural or Civil Capacities how barred, 


ND Parties, Privies and Strangers to Fines that are barred thereby, are ſuch as 
have Natural Capacities or Civil, for both theſe are barrcd. 
And therefore it is held, that if ſuch a Corporation as has an abſolute Eſtate and 


Authority of their Poſſeſſions, ſo as they may maintain a Writ of Right thereof, as 


Mayor and Commonalty, Dean and Chapter, Oc. levy a Fine of their Lands, they 
1nd their Succeſſors are barred preſently ; but if a Biſhop, Dean or Prebend, with the 
Aſſent of the Dean and Chapter; or a Parſon and Vicar, without Aſſent of the Patron 
ind Ordinary, had, levied a Fine, this would not have barred the Succeflor ; neither 
vill it bar now with their Aſſent, for they are reſtrained by divers Statutes. 

80 alſo ſuch Perſons are barred by the Fines that are levied by others if they make 
dot their Claim in Time; as if one diſſeiſe a Corporation Aggregate of Land be- 
longing to their Corporation, and after levies a Fine of it with Proclamations, and 
they do not make their Claim, Ec. within five Years, thereby they are barred. 


Plow. 338, 33, 375, 378. 


(FF) Heirs when barred. 


is barred alſo. 

And therefore if Tenant in Tail be diſſeiſed, and the Diſſeiſor levies a Fine with 
Proclamations, and the Tenant in Tail ſuffers five Years to paſs without Claim, Ge. 
hereby he and his Iſſues are barred for ever, ſo that the Heir ſuffers for the Laches 
of his Anceſtor. 9 C. 105. 


WI ER E the Anceſtor is barred by the Fine, there for the moſt part the Heir 


(GG) Where a Diſſeiſee, &c. may be barred by a Fine of the Diſſeiſor, &c. 


| F a Man diſſeiſes me of the Land I have in Fee-ſimple or Fee-tail, and after levies 
a Fine of this Land with Proclamations, and I do not make my Claim, Sc. within 
er after the Proclamations had, hereby I and my Heirs are barred for ever 
F this Land. c 
And if I being ſuch a Tenant in Fee make a Leaſe for Years, or be Lord of any 
opyhold Eſtate, and my Leſſee for Years, or Copyholder in Fee, or for Life, be 
uſted, and I thereby diſſeiſed, and the Diſſeiſor levies a Fine, and neither I nor my 
eſſee for Years, or Copyholder, do make any Claim, Ec. within five Years after 
de Fine levied ; hereby we are all barred for ever. | 
And if one diſſeiſes me of Land, and after makes a Leaſe for Life of it, and then 
ves a Fine with Proclamations, and I ſuffer five Years to paſs ; hereby I am barred 
oth of the Reverſion and of the Eſtate for Life alſo. 9 Cv. 105. 3 Co. 87. Co. Lit. 698. 
If Tenant for Life makes a Feoffment in Fee, and the Feoffee levies a Fine with 


ithin five Years ; hereby he is barred for ever. Plow. in Srowel's Caſe. 

If | pretend Right or Title to Land, and enter upon it, and put him out that is 
Poſſeſſion, and then I levy a Fine with Proclamations with an Intent to bar him, 
be does not make his Claim, Sc. within five Years; hereby he is barred for ever 
ho he had the true Right, and I no Right at all. 3 Co. 79. 

f I purchaſe Land of H. and after perceiving my Title defeaſible, and that a 
"anger has the Right of the Land, I do levy a Fine to, or take a Fine from an- 
ther with Proclamations, with Intent and of Purpoſe to bar him that bath Right, 
ad he ſuffers five Years to paſs, and doth not make his Claim, Oc. hereby he is 
red of his Right for ever; and in theſe and ſuch like Caſes there is no Relief to 
e had in Equity. 3 Ch. 79. Dof. & Stud. 83, 855. ; 

ayer may operate by Diſſeiſin where they can have no other Interpretation. 

* the Caſe of Piggot verſ. The Earl of Salisbury, Mich. 28 Car. 2. it is ſaid to be 
red, that Fines may work a Diſſeiſin when they can have no other Interpreta- 
n; as if Tenant per auter vie levies a Fine to a Stranger for his own Life, it is 


238 ſuch a Tenant could do, becauſe his Eſtate was only during the Life of 
ener, and no longer. : 


n 'T N 80 


Toclamations, and he in Reverſion or Remainder does not make his Claim, Ec. 
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So a Fine ſur Cogniſance de droit, c. implies a Fee, which being levied b 
who has . 2 Eſtate, will make a Diſſeiſin. 2 Mod. 1 7 Any on 

But in the ſame Caſe, 2 Mod. 117. it is ſaid, that in Caſe of a Fine a Leaſe 
Years is an Impediment or diſplacing of the Reverſion. 

For if Tenant in Tail expectant upon a Leaſe for Years levies a Fine, it i, 3 Dir 
continuance of the Tail; and notwithſtanding the Leaſe, the Fine has ſuch an Opera 
tion upon the Freehold, that it diſplaces the Reverſion in Fee, Cy. Lit. 42. 

Where one is in Poſſeſſion by Virtue of a particular Eſtate for Life, Oc. and .. 
cepts a greater Eſtate, it ſhall not deveſt the Eſtate of thoſe in Remainder for Lit, 
ſo as the ſame may be barred by Fine and Non-claim. COLE 

This Rule ſeems to be cleared arguendo in the Caſe of Smith and Pierce, Paſch 
4 Fac. 2. B. R. where a Term for Years was deviſed for Payment of Debts, with ; 
Remainder over in Tail; he in Remainder entred and levied a Fine, and ſettled the 
Land on his Wife for Life, and died; the Wife ſurvived, and the Debts not paid; 
and it was inſiſted the ſaid Term was not barred by this Fine and Non- claim; 7 


for 


But in the Argument of the ſame Caſe this further Caſe ſeems to be proved, «©: 
where a Leaſe is for 100 Years in Truſt to attend the Inheritance, and Cel 
Truſt being in Poſſeſſion, demiſes to another for fifty Years, and levies a Fine, and 
five Years paſs, the Term of 100 Years is deveſted by ſuch Fine and Non. claim, and 
is turned to a Right, and ſo barred. Vide 3 Med. 195, 196. 


(HH) here a Fine ſhall be a Bar as to one Perſon and not to another, or 4 
to one Part of the Land and not to another. 


F there be Tenant in Tail, the Remainder in Tail, and the Tenant in Tail bargins 
and ſells the Land by Deed indented and inrolled, and after levies a Fine vith 
Proclamations to the Bargainee ſur Conuſance de droit come ceo, Oc. in this Caſe to 
the Tenant in Tail and his Iſſue, this is a Bar, but as to all others it is no Bar uo 
they never make any claim, Ec. 

So if Tenant in Tail levies a Fine of his intailed Land; this is a Bar as to him ad 
his Ifſue, but as to all others it is no Bar at all, and therefore he in Remainder ct 
Reverſion in their Times may enter notwithſtanding. 10 Co. 95. 9 Co. 106. 

So if Lands be intailed to the Husband and Wife, and the Heirs of their two 
Bodies, and the Husband alone levies a Fine of this Land; this as to the Husband 
Tenant in Tail, and his Ifſue, is a Bar, but not as to the Wife, for ſhe ſhall be T6 
nant in Tail ſtill; and yet it ſeems ſhe may not ſuffer a Recovery of this Land 
afterwards. | 

So if a Man attainted of Felony or Treaſon levies a Fine of his Land; this a U 
the King and Lord of whom the Land is held is void, and is no Bar to their Adva- 
tage and Title of Forfeiture, but as to all others it is a good Bar. 9 Co. 140, 142 

So if one levies a Fine of Lands in Antient Demeſne, and of other Lands togeth*; 
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this as to the Lands in Antient Demeſne is not „ nor any Bar at all, but #! ; 
the other Lands it is a good Bar. 7 H. 4. 44 F. N. B. 98. 2 F 
: in 

5 
(II) What Eſtate may be barred by a Fine. 1 

| | | „ 
2 Eſtates that ſhall be barred by Fine are Eſtates by the Common Lau, ot i : 
Copybold, in PFee-fimple, Fee-tnil, or for Life or for Tears; the Eſtates alſo d ang 
Tenant by Statute, Elegit, and of Gardians in Chivalry, and of Executors that have * 
until Debts and Legacies be paid. | | bar 
And therefore if one enters upon and puts out a Copyholder of Land, and leies! the 
Fine thereof, and the Copyholder ſuffers five Years to paſs, and makes no Ct wh; 
Sc. the Copybolder and his Lord both are hereby barred for ever. * / 
And if a Leaſe be made for Years, and the Leſſor, or another before Entry * - for | 
I.cfſee, levies a Fine with Proclamations, and the Leſſee does not make bis Cas! 268 
Sc. within five Years ; hereby the Leſſee is barred of his Intereſt for ever. 9 0 li 
5 Co. 124. 1Te men 
The Things whereunto the Statutes relating to Fines do extend, are Lands & by grat 
nements, and not a Rent or other Profit apprender out of the Land; and there by 


2 
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bare a Rent, Common or Eſtovers out of Land, or a Way over Land, or Power to 
ſell the Land, and a Fine is levied of the Land itſelf, and 1 do not make my Claim of 
ny Rent, Sc. within five Years, yet I am not hereby barred of my Rent, Cc. And for 
this Cauſe it is, that if a Tenant in Antient Demeſne levies a Fine of his Land, and 
de Years paſs, the Lord is not hereby barred to avoid it, for herein he claims not 
the Land, but bis antient Seignory. Plow, 378. Bro. Fines 123. 5 Co. 124. | 

No Fine ſhall bar any Eſtate in PoſſeſGon, Reverſion or Remainder, which is not 
deveſted and put to a Right at the Time of the Fine levied. 

And therefore if one levies a Fine of my Lands whilſt I am in Poſſeſſion of it, this 
Fine will not hurt me. 

So if the Tenant of the Land out of which I have a Rent or Common, Oc. levies 
1 Fine of the Land, this ſhall not bar me of my Rent or Common, for I am till in 
Poſſeſſion of this in the Judgment of the Law, | 

So if there be Tenant for Life, the Remainder for Life; or Tenant in Tail, the 
Remainder in Tail, and the firſt Tenant in Tail or for Life bargains and ſells the 
Land by Deed indented and inrolled, and after levies a Fine to the Bargainee ; in 
this Caſe the Remainders are not barred altho? five Years paſs without claim, for the 
Law in theſe Caſes adjudges them always in Poſſeſſion. 

So if I make a Leaſe for Years of Land, rendring Rent, and the Stranger levies a 
Fine of the Land, and the Leſſee for Years pays his Rent to me duly; in this Caſe 
I am ſaid to be always in Poſſeſſion, and therefore am not barred by this Fine of my 
Reverſion ; ſo if there be a Tenant by Copy or Leaſe for Life, the Remainder for 
Life, and the firſt Tenant for Life accepts of a Fine of the Land with Proclamations, 
and five Years paſs without Claim, Ec. hereby he that is in Remainder is not barred. 

So if one has a Leaſe for Years of Land, to begin in futuro, and a Fine levied of 
the Land, and five Years paſs after the Term begins; it ſeems this is no Bar, be- 
cauſe this Eſtate is not put to a Right. 5 Co. 124. 9 Cv. 106. 

A Fine does not bar the Eſtate, but binds the Right; and where the Fine does 
not turn the Eſtate to a Right, there needs no claim. T. Raym. 149. 9 Co. 106. 
2 Inft. 517. Cro. Fac. 60. 5 Co. 124. 1 Vent. 8x. 

No Fine bars any Eſtate which is not deveſted and put to a Right ; and he that at 
the Time of the Fine levied had not any Title to enter, ſhall not be barred by the 
Fine, T. Raym. 149. 9 Co. 106. 5. This is in the Caſe of a future Intereſt, not in 
Caſe of Tenant in Tail barring his Iſſue. Per Stat. 32 H. 8. 

No Fine bars any Eſtate in futuro: For if a Man has a future Intereſt, and the 
Leſſor is diſſeiſed, and the Diſſeiſor levies a Fine, the future Intereſt is not touched; 
and becauſe it is not turned to a Right, he is not bound to claim. T. Raym. 149. 

A Fine of a Ceftuy que Truſt will bar an Eſtate, but not a Remainder over to an- 
ther; and it has been doubted, whether by a Recovery of a Ceftuy que Truſt any 
Thing be barred. 1 Char. Caf. 213. | 


But it has been held, that the Fine or Recovery of a Ceſtuy que Truſ? ſhall bar and 


transfer the Truſt, as it ſhould an Eſtate at Law, if it be upon a valuable Conſidera- 
ton. Jbid. 49. | 


And Ceſtuy que Truſt in Tail, where the Remainder in Tail was deviſed over, levied 
a Fine, and died without Ifſue : On a Queſtion, whether this Fine by Ceſtuy gue Truft 
In Tail and Non- claim ſhould bar the Remainder-Man, the Lord Keeper was of Opi- 
nion that it ſhould. x Vern. Rep. 226. vide Mod. Ca. in Law and Fquity 144. 


But if there be an Entry and Claim, quære whether the Remainder is barred. 
Vide 2 Chan. Caſ. 64. 1 Williams 91. | 


It has been reſolved, that a Fine with Proclamations and Non-claim has all Truſts 
and Equity, (or elſe no Man world know when be was ſure of Iberitance) ; but this is 


a TS 


* dut when it charges the Perſon in reſpect of the Land, it does not bar; and if 


me Equity or Truſt be created by the Fine, that Fine ſhall never bar the Equity 
Which it created. | 


268, 20 im of an Equity can be made no other way but by Subpana. 1 Chan. Ca/. 
5 . | 


45 J. S. deviſes Land to B. in Tail, Remainder to C. in Tail, ſubject to the Pay- 
= of Legacies, and C. levies a Fine, and five Years and Non-claim paſs, and C. 
ph 7 Rent-charge to A. and mortgages to B. yet the Legacies are not barred 


© Fine and Non-claim 3 for C. having no Title but under the Will, the Pur- 
chaſors 


* two Differences: Firſt, where the Equity chargeth the Lands, there the Fine 


rs on the Land by Ceſtuy que Truſt is not ſufficient Claim to avoid the Fine, 
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at the Time of levying the Fine declared, that ſhe muſt make uſe of ſome Frieng; 


but alſo a Conveyance to 7. S. the Deviſee. 2 Vern. 30). 


 CromwellF's Caſe, 


— 


chaſors muſt be preſumed to take Notice of the Legacies and the Contents thereof. 


2 Vern. 6632. . g 
A. having prevailed with a Woman to levy a Fine of ſome Houſes, and to execute 


a Deed leading the Uſes thereof to him and his Heirs ; and it being proved, that ſhe 


Name in Truſt; and afterwards by Will declaring, that ſhe only levied ſuch Fine in 
Truſt, the better to diſpoſe 'of her Eſtate, and having deviſed it to F. 5. ſubje& to 
the Payment of her Debts ; the Court decreed not only the Eſtate liable to the Debs, 


Lands are deviſed to Truſtees till Debts paid, and then to an Infant and his Heir, 
and F.S. a Stranger, enters on the Lands, and levies a Fine, and five Year; and 
Non-claim paſs, and the Infant, when of Age, brings an Ejectment, but is tarreq, 
becauſe the Truſtees ought to have entred; yet Equity will relieve, and not ſuffer 
an Infant to be barred by the Laches of his Truſtees, nor to be barred of a Trig. 
Eſtate during his Infancy ; and the Infant in this Caſe ſhall recover the meſne Pro. 
fits. 2 Vern. 368. | 

A Truſtee ſold the Land to a Stranger, who had no Notice of the Truſt, and 3 
Fine and five Years paſt; and afterwards the Truſtee, for a valuable "Conſideration 
really paid, purchaſed theſe Lands again: And it was decreed, that the Truſtee, not- 
withſtanding the Fine and Non-claim for five Years, ſhould ſtand ſeiſed in Truſt 33 
before the Sale. Bovey's Caſe, 1 Vern. 60. 2 Chan. Rep. 124. 

A. ſeiſed in Fee in Truſt for B. for full Conſideration conveys to C. the Purchaſer 
having Notice ef the Truſt ; afterwards C. to ſtrengthen his own Eſtate, levies a 
Fine: Whether B. the Cæſtuy que Truſt, be not in that Caſe bound to enter within fire 
Years. 1 Vern. 149. B. is not bound, becauſe here C. purchaſed with Notice, and 
altho* any Conſideration be paid by him, yet he is but a Truſtee for B. and ſo the 
Eſtate not being diſplaced, the Fine cannot bar. Per Serjeant Meynard & al. 

Fine levied by a Mortgagee, and five Years Non-claim, will not bar the Mort. 
gagor of his Equity of Redemption, who may notwithſtanding bring his Bill to te- 
deem. 1 Vern. 252. See 2 Vern. 189. 
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(KK) J/here a Fine is a Corroboration only and no Bar. 


W HERE there is a precedent Agreement amongſt the Parties, as a Feefmen!, 

or the like, there the Fine ſhall not paſs any Thing, nor work by way af 

Aces but only by way of Corroboration, and ſhall be guided by the precedent 
reement. 

And therefore if a Feoffment be made to two and their Heirs, and after a Fine 
levied to them two and the Heirs of one of them ; this ſhall enure as a Releaſe, and 
ſhall not alter the Eſtate. 10 Co. 96, 2. þ | 

If A. enfeoffs B. of certain Land in Fee, rendring Rent with Condition of Re 
entry for Non- payment of Rent, and by Indenture at the ſame Time covenants to 
levy a Fine of the ſame Land to the Feoffee, to the Uſes and Conditions in the Deed 
of Feoffment, and after a Fine is levied ſur Conuſance de droit come ceo, Er. 1c. 
cordingly ; in this Caſe the Fine ſhall enure as a Fine ſur Releaſe, becauſe the Co- 
nuſee hath the Fee before, and it ſhall not enure by way of Efoppel, altho it be 4 
Fine ſur Conuſance de droit come ceo, Cc. and therefore the Rent and Condition ſhall 
remain in this Caſe, and not be extinct. Dyer 157. Fitz. Eftoppel 211. 2 C. 00 


(LL) How a Fine is a Bar by Eſtoppel. 


A Fine is ſometimes a Bar by way of Eſtoppel only. bel 
It is called an Eſtoppel where one is concluded and forbidden in Law to 5 
againſt his own Act, (altho' it be the Truth he would ſpeak) whereby bis Mout 0 
ſtopt, and his Hands are bound, that now he cannot ſay or do that which others! 
he might have ſaid or done; and this may be done by Matter of Record, f ! 
Matter in a Deed, or by Fact in the Country. Vide 2 O. 4, 55. Plow: 9 Oo 
434 F N. B. 9). 3 Co. 3, 19. 4 Co. Hind's Caſe. 4 Co. 53, 71 21 H." 
Moor 896. Caſe 869. Wher 
ſi | 


* 


. 


625 


Where a Feoffment will work an Eſtoppel, there a Fine (which is a Feoffment 
upon Record) will much more work an Eſtoppel. 

Eſtoppels do always deſcend upon the Heir general, and upon the Heir at Common 
Law, and none others; and the Daughter which comes in by a Poſſeſſio fra vis ſhall 
eſcape an Eſtoppel of the Father. Hob. 31. C9. Lit. 352. 

In every Eſtoppel Privity is required, for it ought to be reciprocal, viz. to bind 
doch Parties; and therefore regularly a Stranger ſhall never take an Advantage of 
nor be bound by an Eſtoppel ; but Privies in Blood, as the Heir; Privies in Eſtate, 
u the Feoffee, Leſſee, Ec. Privies in Law, as the Lord by Eſcheat, Tenant by the 
Curteſy, in Dower, the Incumbent of a Benefice, and others that come under by 
dd of Law, or in the Poſt, ſhall be bound and take Advantage of Eſtoppels. Co. 
I Fine levied by a Remainder-Man in Tail binds by Efoppe?. 

This Rule ſeems to have been admitted argnendo in the Caſe of Hollis ver. Carr, 
Paſch. 28 Car. 2. in Cancellaria, where it is ſaid, that it would be very hard to decree 
the Execution of the Fine in that Caſe ; for that the Father of the Defendant was 
live when the Defendant Executed the Deed ; and the Father who never ſealed it 
tring Tenant in Tail, the Son who ſealed could have no preſent Right: And how 
could a Court of Equity decree a Fine in that Caſe, whereby a Right may indeed 
de extinguiſhed, but can never be transferred, and by which no Uſe can be declared ? 


yet no Uſe can be declared thereupon. 2 Mod. yo. 


(MM) Ibere a Fine works a Diſcontinuance. 


Fine ſometimes works a Diſcontinuance of Land, and the Poſſeſſion of it. 

A Diſcontinuance is where one that is preſent Owner of the Land grants ſome 
lrger or greater Eſtate than he has, (and thereby deveſts and interrupts the Inheri- 
tance or Eſtate which ſhould or ought to have come to another) and then dies, and 
another has Right to have them, but he cannot enter by reaſon of ſuch Alienation. 

And there is a Diſcontinuance in Fact, which is where there is a Tranſmutation of 


ſtanding that the Cogniſor continues the Poſſeſſion, yet the other is Tenant in Law, 
nd the Right of the Eſtate or of the Tail is diſcontinued or diſſolved. Liz. F. 192. 
0. Lit. 325. | | | 4 

All Fines and Recoveries ſuffered by Tenant in Tail to bar the Eſtate-tail are 
Diſcontinuances, in which there is no Remedy but in Caſe where the Reverſion is in 
the King. 10 Co. 9). 


Where a Feoffment will make a Diſcontinuance, there a Fine will much more 
make a Diſcontinuance. 


Where an Eſtate is not diſcontinued, there regularly it is not barred by a Fine. 
Cn. Elz. 827. Moor 170. 

A Fine of Lands in Antient Demeſne works a Diſcontinuance, but is no Bar ; this 
wears by the third Reſolution in the Caſe of Hunt and Brown, Hil. 1 Aun. where 
Ihe Court held, that a Fine levied in the Court of Antient Demeſne may work a 
Diſcontinuance tho? that Court is not a Court of Record; for the Diſcontinuance is 
cauſe the Freehold is recovered in the Action; for every Recoverer recovers a Fee- 
ple, and a Recovery of a Fee- ſimple muſt work a Diſcontinuance. But tho? ſuch 
Fine be a Diſcontinuance, yet it is not a Bar to an Intail. For it is by the Stat. 
. J. c. 24. that a Fine with Proclamations ſhall bar an Eſtate-tail, and no Fine 


- 4 Fine with Proclamations is within the Statute, nor can bar an Eſtate-tail. 
p 04 240. 


(NN) here a Fine works by way of Remitter. 


\ Fine ſometimes works by way of Remitter. 


* emitter is a Man's Reſtitution to his former Right; or where a Man is 
e to two Titles of Land, and his latter is defective, and not ſo good as the 
be is remitted to the former and better Title, Ge. 


” U No 


For tho ſuch Fine be good by Eſtoppel before the Eſtate-tail deſcends to the Iſſue, 


Poſſeſhon, and in Law, as by Cogniſance of Right by Fine; by which, notwith- 
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\ 


Extinguiſh- 
ment. 


Fine by Te- 


nant by Cur- thoſe Lands to which he is ſo intitled ; re, whether his Title to be Tenant”! 


tely extin- 
guiſhes his 
KN) ght. 


No Remitter ſhall be where there is a Fine or Recovery to hinder it. pz, 0 
Lit., 3 49. 3 : | 

But if Tenant in Tail levies a Fine with Proclamations, and after the ſame i,,, 
verſed by Writ of Deceit ; the Iſſue in Tail is remitted, and ſhall avoid all the Eſtatt; 
made, becauſe the Fine is void between the Parties. Cro. Car. 471. 


(00) here a Fine is an Extinguiſhment of an Eſtate. 


Fine levied by the Iſſue in Tail is an Extinguiſbment of that Eſtate. This Rule hy 
A been often held, as appears by the Caſe of Symonds and Cudmore, Hil. 2 . C x 
in B. R. 4 Mod. 4, 5. And the Reaſons and Authorities there cited, ſee alſo $},, 
370. that upon the Stat. 32 H. 8. c. 36. (that a Fine levied of Lands intailed on the 
Cogniſor, or any of his Anceſtors, ſhall be a Bar again the Perſon and his Anceſtor 
claiming by Force of ſuch Intail). It has been often held; that a Fine levied by 
Remainder-Man in Tail during the Eſtate of a Tenant for Life, was an Extingull. 
ment of the Intail. 

Yet a Leaſe made by Tenant in Tail dying before the Commencement, ſhall be 
good againſt a Fine levied by ſuch Iſſue or Remainder-Man in Tail; as was agreed 
in the ſame Caſe of Symonds and Cudmortz Which as it is reported in 1 Salk. 338. 
thus, viz. in Ejectment a ſpecial Verdict found A. Tenant in Tail in Reverſo 
after a Leaſe for Years, Remainder to Iſſue in Tail in Fee: A. made a Leaſe to com. 
mence at a Day to come, and died before the Day, having Iſſue, who afterward; 
and before the {aid Day levied a Fine; and agreed per tot' Cur”, 

Firſt, That the Remainder in Fee ſtood chargeable with this Leaſe, and it Qhoull 
have been ſerved out of the Remainder in Fee, had the Tenant in Tail died without 
Iſſue. 

Secondly, That the Eſtate-tail was extinct by the Fine, as much as if Tenant in 
Tail were dead without Iſſue; for theſe Reaſons, viz. 1. Becauſe two Fees mme. 
diately expectant one upon another cannot ſubſiſt in the ſame Perſon. 2. Beczule 
by 32 H. 8. c. 36. the Fine is declared to be a Bar and a Diſcharge of the Eſtate- ui. 
3. Becauſe the Statute of Neſm. 2. having made Eſtates-tail a Kind of particular 
Eſtates, they are (the Protection of the Statute being gone by the Fine) like all other 
particular Eſtates, ſubject to Merger and Extinguiſhment when united with the ad 
ſolute Fee; and — Caſes are there to prove it. 

And by that Book three Judges denied Co. Lit. 46. P. and held the Iſſue in Tal 
had Election either to avoid or affirm the Leaſe, and that by Veſtm. 2. but that the 
Conuſee had not; for that the Power and Privilege is Perſonal, and cannot be tra 
ferred, But note, Holt Chief Juſtice differed, and held the Leaſe actually voi 
guoad the Iſſue, as if Tenant in Tail make a Leaſe; and that as by Law no A& 
neceſſary to be done to avoid the Leaſe, ſo the Fine in this Caſe does not prevent i 
being void. | 

Where a Husband is intitled to be Tenant by Curteſy, and levies a Fine with 8s 
Wife, his Right is extinguiſhed. : 

This Rule is laid down obiter in the Caſe of J/inchurſt and Maſely, Mich. 7 U 
On Motion to quaſh the Party's own Writ of Error brought to reverſe a Fine, H 
that one of the Parties to the Fine was omitted in the Writ of Error. The Cout fe. 
fuſed it, ſaying, they could take Notice of nothing but what was on the Recorh 
and not of a foreign Suggeſtion ; and cited a Caſe where a Fine being levied by ttt 
two of them brought Error, and reverſed it, for perbaps the other has nothing l 
the Land. | | | 

But if one intitled to be Tenant by the Curteſy joins with his Wife in a Fint d 


Curteſy be not extinguiſhed if the Fine be reverſed after her Death? Indeed it“ te 

reverſed in her Life-time, he may have a new Title. 3 
But if he makes a Feoffment on Condition of her Lands, and ſhe dies, and * 

the Condition is broken, ſhall he be Tenant by Curteſy ? Qnaſi diceret 7701. 5 Mod. 0” 
| & | | 
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(PP) How a Fine levied by Decree in Chancery works. 


* Decree in Chancery a Fine was levied to a particular End and Purpoſe, which 
would operate further in Point of Law than the Decree ordered it; and it was 


eſolved, that ſuch Fine ſhould not be ſuffered in Equity to work any further than 
the Decree intended. 1 Chan. Ca. 49. | 


(QQ) IVhere a Fine enures as a Releaſe. 


F A. enfeoffs B. of Land, rendring Rent with Condition of Re-entry for Non- 
payment, and by Indenture at the ſame Time covenants to levy a Fine of the 
ame Land to the Feoffee, to the Uſes and Conditions in the Deed of Feoffment ; 
ind after a Fine is levied ſur Connſance de droit come ceo, c. accordingly : In this Caſe 
the Fine ſhall enure as a Releaſe, becauſe the Conuſee has the Fee before, and it ſhall 


not enure by way of Eſtoppel ; and therefore the Rent and Condition ſhall remain in 
this Caſe, and not be extinct. 2 Co. 72, V. 13. a. 


(RR) Where letying a Fine makes a Forfeiture, and where not ; and where 
the Entry fer ſuch Forfeiture is good. 


ENANT for Life, Remainder in Tail; the Tenant for Life levied a Fine-Come 

ceo, Ec. to the Uſe of himſelf and his Heirs; adjudged this was a Forfeiture ; 
iferwards the Tenant for Life, and he in Remainder, joined in a Feoffment, and 
made a Letter of Attorney to make. Livery : Adjudged this was a Diſcontinuance, 
for it is firſt an Entry for the Forfeiture, then it is a Feoffment of him in Remainder ; 
and laſtly, the Confirmation of the Tenant for Life. Dyer 21 4. 

Tenant for Life, Remainder in Fee, the Tenant for Life made a Leaſe for four 
Years in March 20 Eliz. and afterwards granted the Lands to B. G. Habendum from 
Midſummer next enſuing for Life, the Leſſee for four Years attorned, and after 
the Expiration thereof B. G. entered and made a Leaſe at Will, and the Tenant for 
Life levied a Fine Come ceo to the Leſſee at Will; adjudged that when B. G. entred 
by Colour of the Grant made to him by the Tenant for Life, he was a Diſſeiſor, be- 
cauſe an Eſtate of Freehold was granted to him to commence in futuro; and if the 
Fine had been levied to him, the Remainder-Man might have entered for a Forfei— 
ture, and ſo he may as it is levied to the Leſſee at Will. 2 Co. 55. Moor 423. Cro. 
Elz. 450. 2 And. 29. | 

Tenant for Life, Remainder in Tail, Remainder in Fee; the Tenant for Life bar- 
rained and fold the Lands to one, who before the Stat. 14 Eliz. c. 8. ſuffered a com- 
mon Recovery, in which the Tenant for Life was vouched, and he vouched over the 
common Vouchee, Sc. thereupon he in Remainder entered for a Forfeiture ; and ad- 
judged he might, becauſe the Recovery ſuffered by the Tenant for Life made a For- 
{iture of his Eſtate, for he did as much as he could do to diſinherit him in the Re- 
mander in Tail. 1 Co. Sir William Pelbam's Caſe. 

Tenant for Life made a Leaſe of Part of the Lands, to hold the ſame at Will, 
and being in Poſſeſſion of the Reſidue, he levied a Fine of the Whole with Procla- 
nations; the Leffor entered for the Forfeiture on the Land, which was leaſed at 
Will, and this he did in the Name of the Whole, and adjudged good for the Whole; 
vt where a Difſeiſor makes a Leaſe of Part, and continues in the Poſſeſſion of the 
* and the Diſſeiſee enters on that which is in his Poſſeſſion in the Name of the 

bole, that Entry is not good for that Part which was in Leaſe, becauſe the Leſſee 
7 in it by Title; but in the other Caſe, where the Tenant for Life leaſes Part at 
= and afterwards levies a Fine, that is a Determination, and by Conſequence the 
15 =q no Title to that Part, and then the Entry is good for the Whole. 

» Ai. ' ' | 
band and Wife, Tenants in Tail, had Iſſue two Sons, and they made a Feoff- 
he ke Fee to the Uſe of the Wife for Life, and after her Deceaſe to the Uſe of 
— eirs of the Body of the Husband begotten, Remainder in Fee to V. R. after- 
3 te Mother and her Youngeſt Son levied a Fine with Warranty againſt her 
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Fines. Part! 


for a Forfeiture at leaſt, all the other Eſtates are avoided. Dyer 111. 


| A Deviſed to B. the Father for Life, Remainder to his Son C. an Infant, and & 


— 


and her Heirs, and the Conuſees in that Fine rendered to the Son an Eſtate for fy, 
Years, rendring Rent, and then granted the Reverſion to the Mother and the Heirs 
of her Body of the Body of her Husband begotten, Remainder in Fee to , R. The 
Eldeſt Son entred, the Mother died, and then the Youngeſt Son claimed this Leaſe. 
adjudged that he had no Title to it, becauſe by the Entry of his Elder Brother, * 


Where Tenant for Life is of full Age, and he in Remainder, being an Infant, le. 
vies a Fine, which is afterwards reverſed by reaſon of the Infancy; in ſuch Caſe the 
Infant ſhall not enter for the Forfeiture, becauſe he aſſented to it by Joining in the 
Fine. 2 Leon. 108. 

The Father having two Sons, made a Feoffment in Fee to the Uſe of himſelf f;x 
Life, afterwards to the Uſe of his Youngeſt Son for Life, Remainder to the fr 
Son of his Youngeſt Son who ſhould have Ifſue Male of his Body, and to his Heir 
for ever; Remainder in like Manner to the Daughter, Remainder for want of ſuch 
Iſſue to the right Heirs of the Younger Son for ever: The Fither died, the Eldef 
Son had Iſſue a Son and died, the Youngeſt Son had likewiſe Iſſue a Son who died 
without Iſſue, and then his Father levied a Fine of the Lands, and the Son of tis 
Elder Brother entered on the Conuſees for a Forfeiture ; adjudged that this Re. 
mainder to the firſt Son of the Youngeſt Son, ſhould have Iſſue Male, is a contingent 
Remainder, and the Remainder to the right Heirs of the Youngeſt Son veſted in 
him; therefore his levying the Fine was no Cauſe of Forfeiture. Cyro. Car. 265, 

In a ſpecial Verdict in Ejectment the Caſe was, Tenant for Life, Remainder for 
Life; the Tenant for Life levied a Fine to him in Remainder for Life, and to hi 
Heirs, and this was ſur 19 8 de droit, Ec. adjudged that both their Eſtates are 
forfeited, the Tenant for Life levying the Fine, and the Remainder for Life by ac. 
cepting it. 2 Lev. 202. T. Jones 65, © 

Tenant for Life, Remainder for Life, he in Remainder for Life levied a Fine i 
Cogniſance de droit come ceo, Ec. as if he had a Fee- ſimple; the Conuſee brought a 
Quid juris clamat againſt the Tenant for Life, who not appearing, he was adjudged 
to attorn to the Conuſee ; adjudged that by this Attornment the Tenant for Life had 
not forfeited his Eſtate, becauſe it was by Compulſion of the Court, and that the 
Remainder for Life had not forfeited his Eſtate by levying the Fine, for nothing 
paſſed but what he might lawfully paſs; but the Chief Juſtice and another Judge 
were of a contrary Opinion as to this Point, for that the Porfeiture is not only where 
there is a Diſcontinuance, but where the Party does any Act upon Record, in order 
to diſinherit him in Reverſion. Cro. Eliz. 751. 

Agreeable to the Opinion of the Chief Juſtice, Ec. was this Caſe : . Tenant for 
Life, Remainder for Life, Remainder in Fee to one B. B. he in Remainder for Life 
coming into Poſſeſſion by the Death of the Tenant for Life, levied a Fine ſir Cgu- 

ſance de droit, Sc. adjudging that by this Fine of the Remainder-Man for Life, de 
Remainder in Fee was not touched or diſcontinued ; yet becauſe he had done # 
much as he could in order to diſpoſe the Fee-ſimple by the Fine, he did thereby take 
that upon him, which amounts to a Forfeiture. 1 Leon. 46. | 

Tenant in Tail, upon Condition that if he or any of his Heirs ſhall alien or d- 
continue the Lands, Ec. that then the Donor may re-enter; he had Ifſue tw 
Daughters, and died, one of the Daughters levied a Fine Come ceo ; adjudged this 1 
a Forfeiture of their Eſtate, and that the Donor might enter, becauſe both of ten 
are but one Heir. 1 Leon. 292. 


(SS) Where Equity will relieve againſt a Forfeiture by lecyiig a Five. 


+ Viſed 4001. to the Son, to be paid at twenty-one, and made the Father Execute 
and left 2000 J. Perſonal Aſſets; and B. having ſpent the Perſonal Aſſets, mortg's 
the Lands to F. S. and made Afﬀidavit that they were free from Incumbranc65, an 
that he was ſeiſed in Fee, and levied a Fine for corroborating the Mortgage, and all 
declared the Uſe thereof to him and his Heirs. The Son having entered for 
feiture, the Mortgagee brought his Bill to be relieved, and the Court decreed, 
the Mortgagee, notwithſtanding the Forfeiture, ſhould hold and enjoy the Lan 
againſt the Son during the Faffiter's Life. Abr. Ca. Eg. 257. 


2 (TT) da- 


Fof- 
That 


ch. 4 


(TT) Claim what, and the different Kinds of Claim. 


LAIM is a Challenge of the Ownerſhip or Property that a Man has not in Pof- 
ſeſſion, but is detained from him by Wrong. 


Mr. Brown in his Introd. to Fines, p. 67. ſays, There are four Sorts of Claims pro- 
vided by the Law for defeating of Fines, viz. 

1. By Action Real. | | 

2. By Entry of the Claim in the Chirographer's Office at the Foot of the Fine. 

3. By actual Entry. 8 

4 By Claim. TH, 

Of theſe, the two firſt are by Record, and the other two by Acts in the Country. 

But as to the ſecond Sort obſerve, that in Michaelmas Term, 29 Eliz. it was ads 
judged, that where a Diſſeiſor levieth a Fine, and the Diſſeiſee, to preſerve his 
Right, entereth his Claim in the Record of the Foot of the Fine, this is not ſuch a 
Claim as will avoid the Stat. 4 H. 7. of Fines. 2 Leon. 53. 


(UU) Of Non-claim. 


ENANT in Tail levied a Fine after the Stat. 4 H. 1. with Proclamations, and 
five Years incurred in his Life-time, and then he died; adjudged that it ſhall 
bar the Iſſue in Tail. Dyer 3. | 

Husband and Wife levied a Fine with Proclamations of the Lands of the Wife, the 
Husband died, and five Years paſſed after his Death without Action or Entry; ad- 
judged that the Wife and her Heirs are barred. Dyer 72. 

Where a Man has a Right to a Writ of Error to reverſe a Fine for an apparent 
Error, and he ſuffereth five Years to paſs without bringing it, he ſhall be barred by 
ſuch Fine and Non-claim, by the Stat. 4 H. 7. by the Word A#ions in the Statute 
and ſo it was adjudged in the Exchequer- Chamber, 2) Eliz. Mandeville's Caſe, Cro. 
Jac. 332.—1 Roll. Rep. 36. 2 Bulſt. 244. 

Error in B. R. to reverſe a Judgment in Ejectment in C B. in a ſpecial Verdict, 
vherein the Caſe was, That Tenant in Fee-ſimple made a Leaſe to A AM. for 100 
Years, in Truſt to attend the Inheritance; afterwards the Tenant in Fee entred and 
wok the Profits, and made two Leaſes to other Perſons for ſhort Terms of Years, 
which were expired; then he made a Leaſe to one Germin for fifty-four Years, and 
kvied a Fine with Proclamations to corroborate the Term to Germin, who entred, 
and the five Years paſſed ; adjudged that this Fine and Non-claim was a Bar to the 
Term of 100 Years. 1 Vent. 55, 80. 1 Sid. 349, 458. 1 Lev. 246, 270. Hardres 448. 

A Copy holder of a Dean and Chapter levied a Fine Come ceo, and five Years paſſed 
without any Claim by the Dean, Cc. adjudged in a ſpecial Verdict in Ejed ment, 
that the ſucceeding Dean was not bound by this Fine and Non- claim; for if he ſhould, 
the Statutes x & 13 Eliz. which reſtrain the Alienation of Church Revenues, wodld 
be to little Purpoſe. 1 Vent. 311. 


ts. (VV) Of Entry. 


N Ejectione firme it was held, that where a Fine was levied with Proclamations, 

and a Friend of him who had a Right to the Land entered to his Uſe, but withour 

bis A pointment, in order to avoid the Fine before the five Years paſſed, and the 

dulee re-entered, and then the five Years paſſed ; that this Entry ſhould not avoid 

tte Fine, unleſs he who had the Right agreed to the Entry, but his Agreement to it 

crwards will not do. Cro. Eliz. 561. Poph. 108. Moor 450, 457. , 

here a Leſſee for Life in Poſſeſſion levies a Fine Come ceo, c. if the Leſſor does 

dot enter within five Years afterwards, he ſhall be barred, by the Opinion of the Ch. 

and another Judge, but Vindbam was of a contrary Opinion; for he hath 

Th ty - enter within five Years, or may ſtay till the Death of the Leſſee for Life. 
on. 46, | 

; There was a Leaſe made to commence after the Determination of another Leaſe 

en in Being; the firſt Leaſe ended, the ſecond Leſſee did not enter, but he in Re- 

| | 7 X verſion 
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verſion entered and made a Feoffment, and levied a Fine, and the five Years paſſ:q 
without Entry or Claim ; adjudged that the ſecond Leſſee was barred of his Term 
| by the Stat. 4 H. J. of Fines, becauſe the Words of the Statute are general, and er. 
| ; tend to all Eſtates, and the Saving is of Claim and Intereſt, Cc. and he who hath 3 
| Term for Years, hath an Intereſt, and ſuch an Intereſt which may be barred by 2 
Fine, and ſo are the Intereſt of Tenants by Statute Merchant, Elegit, Guardians and 
Executors ; and tho' he who hath only a Right to an Inheritance cannot levy a Pine 
yet if the Tenant of the Land levies a Fine, he ſhall be bound by it. 5 Co. 123. 
| A Leaſe was made Anno 20 H. 6. for eighty Years; the Leſſee died Inteſtate, ang 
f ' Anno 4 Mar. a Fine was levied of the Lands with Proclamations, and the Cognilce 
enjoyed the ſame till the 37th of Eliz. and then V. R. took out Adminiſtration to the 
Goods, Cc. of the Leſſee; two Judges held, that the Right of a Term for Year, i; 
not within the Statute of 4 H. J. of Fines, but a Right of Freehold, and therefore 
this Leaſe ſhall not be bound by that Statute, and by Conſequence that the Entry gf 
the Adminiſtrator was lawful; but Auderſon Ch. Juſt. was of a contrary Opinion, 4 
that the Statute did extend to a Right of a Term, and ſhall bind it, if the Lese 

ever was or might have been in Poſſeſſion before the Fine levied; , Goldſ. 171, 

In a ſpecial Verdict in Ejectment the Caſe was, T.S. being ſeiſed in Pee, did fr 
the Continuance of his Lands in his Name, and for the Maintenance of his Brother, 
make a Leaſe to G. D. and M. G. for 50 Years, in Truſt for himſelf for Life, ang 

afterwards for his Brother, and upon ſome other Truſts, Ec. afterwards being (1! in 
Poſſeſſion according to the Truſt, he covenanted with , and J. P. to ſtand ſeiſes 
of theſe Lands, upon the ſame Conſideration and to the ſame Uſes as mentioned in 
the Leaſe, and covenanted to levy a Fine accordingly, and afterwards levied a Fine, 
and enjoyed the Profits during his Life, and the five Years being long ſince piſſa, 
he died, then G. D. one of the Leflees in Truſt, entered; and the Queſtion waz, 
whether the Leaſe for 500 Years was barred by this Fine and Non-claim ; it was in- 
ſiſted that it was according to the Diſtinction made in Saffiz*s Cale, viz. where a Leaſt 
commences immediately in Point of Time, tho' the Leſſee doth not enter, a Fine and 
Non-claim is a Bar; but it is not ſo where it is to commence in futuro, which js this 
Caſe; but adjudged that this Fine was no Bar to the Eſtate for 500 Years, becauſe 
it was levied in Affirmance of it; and it ſhall be intended that the Conuſor con- 
tinued in Poſſeſſion, by the Leave and Permiſſion of the Leſſees; if ſo, then he wa 
but Tenant at Will; and being in Poſſeſſion upon ſuch a Privity between them, that 
will protect the Intereſt of the Leſſees; it is like the Mortgagor's levying a Fine and 
five Years paſs; this will not bar the Mortgagee, he being out of Poſſeſſion; beſide: 
this Fine doth not diſplace the Eſtate and turn it to a Right, as where there is Leſſe 
for Years, Remainder for Life to another, and the Leſſee for Years levies a Fint, 
and the five Years paſs, the Leſſor is not barred by Non-claim, becauſe the Fine 
/ operates nothing, for Partes finis nibil babuerunt may be pleaded ; but it is othervil 
| 5 where Tenant for Life levies a Fine, becauſe he hath a Freehold, and his Fine di 
| places the Remainders, and therefore an Entry is requiſite within five Years after fi 
| Death; but in the principal Caſe the Leaſe was precedent to the Eſtate of the Leſar 
| | who levied the Fine, and he had a Freehold expectant upon the Leaſe ; and his Fine 
| is ſo far from working a Wrong, that he intended it ſhould fortify the Leaſe, ther 
fore he ſhall not be made a Wrong-doer againſt his Will; and ſo it bas been adjudged 
in Blunden and Baugb's Caſe ; nor will the Court preſume it to be a Tort, it it mu 
be intended otherwiſe. Hardres 400. Vide Cro. Fac. 60. Moor 220, 298. N) 5% 
In Ejectment it appeared upon the Evidence that the Title of the Leſſor of e 
Plaintiff was by Virtue of a Remainder limited to him for Life, Ec. but that there 
was a Fine levied, and that within five Years after his Title accrued, he ſent tue 
Perſons to deliver Declarations on the Lands; adjudged that this was no Entry d 
Claim to avoid the Fine, becauſe this was no expreſs Authority given to them bt 
that Purpoſe. 1 Vent. 42. | | | 
Adjudged upon a Trial at Bar in Ejectment, that where a Fine Come cco was lere 
by Tenant for Life, and the Plaintiff in Ejectment, who had the Reverſion for Lit 
after the Death of the Cogniſor of the Fine, directed one to deliver a Declaration n 
the Tenant in Poſſeſſion within five Years after the Death of the Cogniſor, which 1 
done accordingly ; that this did not amount to an Entry to avoid the Fine, althe I 
this very Declaration the Leaſe was contained, upon which the Ejeclment v35 brouzh 
1 Saund. 319. | TY 
See more before Chap. 2. concerning Elitrp. 
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(WW) The Time of Entry or Claim. 


HE Time in which they muſt make their Cliim or bring their Action that have 
1 preſent Right and no Impediment, is within five Years after Proclamation had, 
1nd the Time for them which have Impediments is within five Years after the Im- 
pediment removed. Plow. 370. | 

And the Time within which they muſt make their Claim or bring their Action 
whoſe Right doth happen afterwards, if they have no Impediment, is within five Years 
iter the Time that their Right alerues and if there be Impediment, within five 
Years after the Impediment removed. 

And the Perſons whoſe Right is ſaved and preſerved are mentioned in the firſt and 
ſecond Saving of the Statute of 4 H. 7. and they are Strangers and not Parties nor 
Privics ; and they that have Benefit by the firſt Saving of the Statute ſhall have none 


by the ſecond Saving, for he that will be within the ſecond Saving to have Benefit 
by it muſt be, 


1. Another Perſon. 

2. The Right muſt come and accrue to him firſt. 

3. It muſt come to him after the Fine and Proclamations. 

4 His Right muſt be ſome Cauſe or Matter before the Fine. 


A Leſſee for Years ſhall have five Years from the Commencement of his Leaſe to 
caim. Cro. Tac. 60. 


He that hath two Titles ſhall have two five Years to make his Claim. Fenk. Cent. 
6. Caſe 45. | 

Five Vears are given after a Remainder doth fail, and five Years after the Forſei— 
ture of Tenant for Life, and five Years for a Woman to claim her Dower after her 
Husband's Death. Plow. 374. Dyer 3. 19 H. 8. 5. 


An Infant ſhall have five Years after he comes to his full Age, altho' he was in 
his Mother's Womb at the Time of the Fine levied. Plowd. 539. | 


Madmen, Cc. bave five Years after Cure of their Maladies, altho' the Infirmity 
happens after the Fine levied and before the laſt Proclamation. Plow. 339, 367, 37s, 
$77. Dyer 3. | 

Strangers out of the Realm at the Time of the Fine levied ſhall have five Years 
ther their Return ; ſo alſo if they were ia England at the Time of the Fine levied, 
ind within the five Years be ſent in the King's Service and by his Commandment. 
Plz. 366. | 

If the Party be beyond the Sea at the Time of the Fine levied, and never returns, 
but dies there, the Heir ſhall not be barred at all. Sir Thomas Cotton's Caſe, 20 Eliz. 
Y he be in Ireland or Scotland, he ſhall be ſaid to be out of the Realm. 4 11. 7. 

. 367. 

They who have divers Defects, have five Years after the laſt Infirmity removed; 
but if there be divers Impediments, and once wholly removed, and afterwards they 
fall into the like again, and die; the firſt five Years begun in the Anceſtor's Time 
hall proceed and reckon to the Heir, and he ſhall at the End be bound, as the An- 
ceſtor ſhould, if he had remained free all the five Years. Plow. 375. Dyer 133. 

lf he that has Right be beyond Sea at the Time, and never returns, the Heir is 
dot limited to Time. 


And ſo it is if an Infant being Party to the Fine having preſent Right, if he dies in 
ws Infancy, his Heir is not limited. 

And fo it is of a Perſon Non compos mentis by the Act of God, or a Man in 
Priſon by the Act of the Law, or a Feme Covert by her own Act, if the dies ſo, 
ting no Parties to the Fine. 2 Inſt. 319, 320. Plow. 366. 

The Husband made a Conveyance of his Land by Fine, and afterwards died ; if 
de Widow make her Claim within five Years after his Death, ſhe ſhall have her 
Dover tho* five Years had incurred in the Life-time of her Husband after he levied 
the Fine; but if ſhe doth not within five Years after bis Death, being Sole, and of 
* Age, Sc. and not under any Incapacity, as mentioned in the Stat. 4 I. 7. ſhe 

all loſe her Dower. Goldesb. 148. Moor 53. 

k e Husband being ſeiſed in Fee levied a Fine, and was afterwards outlawed for 
sh Treaſon, and the Conuſee conveyed the Lands to the Crown ; afterwards the 
wnters and Heirs of the Cogniſor reverſed the Outlaury; and upon a Petition of 


Droit 


1 


F ines. P art J. 
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- nant to ſtand ſeiſed, Sc. to the Uſe of C. M. for ninety-nine Years, if he ſhould (v 


Droit de Dower to the Queen, it was adjudged, that tho' the five Years were paſſ.q 
long ſince, and after the Fine levied, and the Death of the Husband, yet this Pet. 
tion being within five Years after the Reverſal of the Outlawry, the Widow {hall 
not be barred of her Dower, becauſe ſo long as the Outlawry was in Force, that 
was a Bar to her Claim; but that being reverſed, ſhe ſhall have another five Yer 
after the Reverſal to make her Claim, which ſhe had now done by Petition. AMoyr 639 
The Teſtator deviſed the Lands to an Infant in Fee, and died; B. G. entered 10d 
levied a Fine of it in the Life-time of the Infant, who afterwards died within Ape 
the Wife of E. B. being his Siſter and Heir; the Husband ſuffered the five Year t 
paſs without Entry or Claim; adjudged that the Fine ſhall be a good Bar to hin 
and her, and all claiming under them during the Coverture, but that the Wife, if ſhe 
ſurvives, ſhall have five Years more after the Death of her Husband. Cro. Car, 91. 
Writ of Error to reverſe a Fine under which the Plaintiff in the Action claimed; 
and the Defendant pleaded, that he was beyond Sea at the Time of the Fine lexicd i 
the Plaintiff replied, that the Defendant came into England in Auguſt within five Years 
after the Fine levied, upon which they were at Iſſue, and the Jury found that he 
came in July; adjudged that tho' the Verdict differs from the Iſſue in Point of Tine, 
viz. in the Month, the one being in July and the other being in Auguſt, yet the Sub- 
ſtance of the Iſſue is found, vi. that the-Defendant was in England within five Years 
after the Fine levied, and might have made his Claim ; and it is not material in what 
Month he came, ſo as he was here, and therefore the Fine and Non-claim ſhall bar 
him. March 3. | 
In Dower againſt the Tenant of the Land, he pleaded that her Husband Any 
14 Fac, levied a Fine of the Lands with Proclamations, and that he died in the ſane ine 
Year, and that the Widow made no Claim within five Years afterwards, ſo that e rere 
was barred by the Stat. 4 H. J. of Fines; the Demandant replied, that Anno 15 Fr. AP: F 
ſhe brought a Writ of Dower againſt the now Tenant and two others, and that the 
Writ abated by the Death of thoſe two, and that ſhe now brought this Writ by 
Journeys Accompts ; the Defendant rejoined, that thoſe two were not Tenants, but 
that one V. R. was Tenant ; and upon Demurrer to this Rejoinder it was objected 
that it was ill, becauſe it amounted to a Negative pregnant, and to a Confeſſion that 
the Defendant was Tenant; for if thoſe two were not Tenants, then he was, and {0 
the Writ is well brought againſt him; now admitting that he was not Tenant then, it 
is true that the Writ being brought againſt him is not any Claim within the Statute; 
but if he was Tenant then where ſhe brought her Writ againſt him and two others 
then it abated by their Death; and now ſhe brings a ſecond Writ by Journeys 4c 
compts, tho” after the Time limited by the Statute, yet it is a good Claim. „inch 66. 
In a ſpecial Verdict in Ejectment the Caſe was, A Settlement was made by Cort- 


long live, Remainder to Truſtees to preſerve contingent Remainders, (which being 
two Strangers, and not of the Blood of the Covenantor, was void as to that) Re- 
mainder to the firſt, and ſo to the tenth Son of C. in Tail, Remainder to F. A tht 
Father of the Leſſor of the now Plaintiff in Tail, Remainder to the right Heirs af 
the Covenantor; in Ofober 1656. C made a Feoffment to the Defendant, and i 
Hilary Term following levied a Fine to him; E. M. the Father of the Leſſor of the 
Plaintiff, being then living, who died in March 1661. leaving the Leſſor of the Flaintif 
then and ſtil] under Age; C. died in 1664. without Iſſue Male, but had a Daugit! 
now living; the Queſtion was, whether the Leſſor of the Plaintiff ſhall have fie 
Years after the Death of C. to enter to avoid this Fine, or if the Entry ſhould not be 
within five Years after the Fine levied ; but if the firſt, then he is right in Point ® 
Time, being at the Death of C. and ſtill an Infant; but if the laſt, then the Right 
Entry being attached in his Father, and he not entering within five Years after tie 
Fine levicd, the Sons are barred, It was inſiſted for the Defendant, that if C. hie 
been Tenant for Life, he in Remainder would have five Years to enter afte! h3 
Death tho' he might have entered in the Life-time of the Tenant for Life, and * 
by the Saving in the Stat. 4 H. J. viz. the ſecond Saving, by which future Rig 
are ſaved ; now the Title comes by the Determination of the Eft ite for Lite, b“ 
new Right which accrues to him in Remainder, and therefore he ſhall have fv! Teal 
to enter and claim after the Death of the Tenant for Life; but my Lord wn ö 

Podger's Caſe, tells us, it is otherwiſe where a Fine is levied by "tenant #0: Yes, « Mute 
then the Entry and Claim muſt be within five Years after the Fine levied, 2 K 
ſuch Caſe he in Remainder hath a preſent Right, being diſſeiſed by levy ing the * 2 
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dot adjudged for the Leſſor of the Plaintiff that he ſhall have five Years to enter 
ther the Death of C that there are no Words either in the firſt or ſecond Saving of 
he Starute to warrant this Difference of a Fine levied by Tenant for Life, and a 
ine levied by Tenant for Years, for by the firſt Saving all preſent Rights are ſaved, 
nd by the ſecond all future Rights ; and there is nothing mentioned of Freehold or 
Chattels: Now when Tenant for Life levies a Fine, he in Remainder hath a new 
Right of Entry upon the Determination of that Eſtate, as well as he in Remainder 
hath upon the Determination of the Eſtate for Life, for in both Caſes the Levying a 
Fine is a Forfeiture z and the Reaſon why it doth not bar, is becauſe of the Truſt 
ind Privity which is between the Leſſee and him in Remainder, that no Prejudice be 
gane to him by their Acts; now in the principal Caſe the Leſſee was truſted with the 
roſſefſion, and if he in Remainder ſhould not have five Years to enter after the Deter- 
nination of the Eſtate for Years, then there would be an apparent Injury and Fraud 
lone by his Means and Privity. 2 Lev. Whaley v. Tancred. J. Raym. 209. 1 Vent. 211, 334. 

In Ejectment the Caſe upon a ſpecial Verdict was, That T. L. acknowledged two 
gututes to K. and G. and another to B. which XK. and G. extended by Liberate, and 
iter wards they two granted their ſeveral extended Intereſts to one E. L. but that 
7 L. the Conuſor, ſtill continued in Poſſeſſion, and levied a Fine Come ceo to L. and 
tis Heirs ; that F. L. deviſeth the Lands to the ſaid E. L. in Tail Male, and for 
want of ſuch Iſſue, to his Daughters; that afterwards E. L. being in Poſſeſſion, levied 
a Fine to E to the Uſe of the ſaid E. and his Heirs; the Queſtion was, that when 
F L, had the extended Intereſt upon K. and G.'s Statutes, and ſoon afterwards the 
Fate of Inheritance likewiſe in himſelf, and then levied a Fine to E to the Uſe of 
imſelf and his Heirs, whether that Fine did deſtroy the extended Intereſts which 
were in him ; and adjudged that it did ; for when a Fine is levied by him who hath 
the Freehold, whatever Intereſt he hath beſides paſſes incluſively, not by way of 
ansferring of it, but Conſolidation with the Fee; if ſo, then B. might have entered 
amediately, which he did not, but five Years paſſing afterwards without Claim, the 
Extent upon his Statute is barred, for he ſhall not have a new five Years after G.“s 
zutute ſhall be ſatisfied by Perception of Profits, or Satisfaction acknowledged upon 
kecord, by Virtue of the Saving in the Stat. 4 H. 7. viz. ſaving ſuch Right as ſhall 
rſt remain after the Fine levied by reaſon of any Matter before, ſo that he purſue 
Right within five Years next after it ſhall accrue ; for whether the Extents upon 
L and G.'s Statutes were barred by the Non-claim in the firſt Fine levied by T. L. 
r deſtroyed by the laſt Fine levied by E. L. there was no Pretence that B. claimed 
thin five Years after either of thoſe Fines, ſo that the Right was not purſued within 
Ire Years after it did firſt accrue; and this had been neceſſary to be done where there 
* only a Right of Action; as for Inſtance, Tenant in Tail levied a Fine, by which 
de Remainder was deſtroyed, he having before the Fine levied made an Eitate for 
ife warranted by the Statute, and then died without Iſſue; adjudged that he in 
emainder was barred of a Formedon in the Life of the Tenant for Life within five 
leurs after the Fine levied, and could not have a new five Years after the Death of 
e Tenant for Life, (altho* he could not enter whilſt the Tenant was living) becauſe 
the Death of the Tenant for Life, the Remainder-Man had no new Right, for it 
is the very ſame he had before: In //baley and Tancred's Caſe it is held, that he in 
ererſion ſhall have a new five Years, after a Term in Being when the Fine was le- 
ea, ſhall be ended by Efluxion of Time; but that was upon an apparent Fraud, 
tere a Fine was levied by a Leſſee for Years continuing ſtill in Poſſeſſion ; but even 
that Caſe the Reſolution was carried beyond the Words of the Statute, for the 
light was not purſued within five Years after it firſt came; and it was a Conſtruction 
} Equity to weaken the Force of a Statute contrary to the very Reaſon of the 


no has a Reverſion by Extent have five Years to claim after a precedent Extent is 
tified by Perception of Profits, or Satisfaction acknowledged, is to let in a Claim 
ter an Eſtate that no Man can ſee an End to, whereas other particular Eſtates have 
ny 7 7 by expreſs Limitation of the Parties, or by Operation of Law. 2 Vent. 

4 Mod. 24. 
By Stat. 4 & 5 Ann. No Claim or Entry to be made into any Lands, c. ſhall be 
any Force to avoid a Fine levied with Proclamations, according to the Form of the 
aue in the Court of Common Pleas at Weſtminſter, or in the Courts of Seffions in- 
) of the Counties Palatine, or Grand Seſſions in Hales, of any Lands, Tenements 
ereditaments; or ſhall be a] ſufficient Claim within the Statute of Limitation of 
11 * Actions, 


ommon Law, which takes no Care for a Reverſionary Intereſt ; beſides to let him 
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Actions, and avoiding Suits in Law, unleſs upon ſuch Entry or Claim an Addion be 
commenced within one Year after making of the Entry or Claim. | 


(XX) I/here there is no need of Claim. 


Fine does not bar the Eſtate, but binds the Right ; and where the Pine does not 
turn the Eſtate to a Right, there needs no Claim. T. Raym. 149. 9 Co. 106. 2 Inf 
$17. Cro. Fac. 60. 5 Co. 124. 1 Vent. 81. 5 


(YY) How Fines Executory are to be executed. 


5 by" Execution of a Fine is the obtaining of actual Poſſeſſion of the Things cons 
tained in the ſame by Virtue thereof; and it is either, 1 

1. By Entry into the Lands; or, 

2. By Writ. ; 
Entry. Firſt, By Entry into the Lands; as where the Fine is ſur Cogniſance de droit gt 
ceo que il ad de ſon done, the Cogniſee may obtain the actual Poſſeſſion of the Land 
contained in the Fine by an Entry: For in this Caſe of a Fine executed, if the 
Cogniſor be ſtill in Poſſeſſion of the Land whereof the Fine is levied, the Cogniſee 
may without any Writ of Habere facias ſeiſinam enter upon him, and ſo get the 
Seiſin and Poſſeſſion of the Land. 

And note, That if a Fine be levied to Husband and Wife in ſpecial Tail, the Re. 
mainder to the Heirs of the Body of the Husband, and the Wife dies without Iſſue 
the Remainder is executed in Poſſeſſion in the Husband ; for the Eſtate-tail merry 
with the Fee-ſimple, and it is drowned. 41 Ed. 3. 14. 14 Ed.3.5. H. 4 2 
2 Weſt's Symb. p. 57. 

Secondly, The Execution of Fines by Writ is either, 

1. By Habere facias ſeiſinam; or, 

2. By Scire Facias. : 

1. A Writ of Habere facias ſeiſinam in this Caſe is a judicial Writ iſſuing out e 
the Record of a Fine executory, directed to the Sheriff of the County where the 
Land lies, commanding him to give the Cogniſee or his Heirs Scifin of the Land 
whereof the Fine is levied. _ 

This Writ lies within the Year after the Fine or Judgment upon a Sire Fun 
2 Weſt's Symb. 57. F ' 

2. And a Writ of Scire Facias upon a Fine lies in the ſame Caſe as a Writ e 
Habere facias ſeiſinam does, excepting that it is to be ſued a Year and a Day after the 
Fine is levied, whereby the Sheriff is commanded to warn the Tertenants to appear 
and ſhew Cauſe, if he can, why the Cogniſee or his Heirs ſhould not have Exec t 

At the Return whereof if the Tenant appears and ſhews no Cauſe to the contrary 
the Plaintiff ſhall have an Habere facias ſeiſinam, ut ſupra. 2 Weſt. Symb. 58. 
Surplaſage. A Scire Facias to execute a Fine muſt agree with the Fine, and then it is not 0: 

terial if one Thing be twice demanded thereby, as a Manor, and a Hundred, Parc 
of the ſame Manor. 21 H. 8. 2. 


Upon the A Scire Facias may be ſued out upon the Note of a Fine before it be ingroſd 5 
Note. the Chirographer. 22 H. 6. 13. | 
A Fine be- But if a Fine be levied before Time of Memory, a Man ſhall not have Executi 
fore Memory. by Scire Facias. 1 E. 4. 6. contr. 16 H. 7. 9. 


Of Land in Where a Fine executory is levied of a Seigniory, if the Land eſcheats, ch 
Lieu of the Tenant be forejudged, &c. the Cogniſee ſhall have a Scire Facias of the Land in Le 
Services. of the Services. 48 E. 3. 11. 
Mittimus. A Mittimus makes no Mention whether the Fine be ingroſſed or not, but C 
quidam finis levaſſet, Sc. 22 H. 6. 13. | 

If a Fine be levied to A. in Tail, the Remainder to B. in Tail, the Remain! d 

C. in Fee, and the Record is ſent into the Chancery, and the firſt Tenant in Tz 

dies without Iſſue, and the Record comes back into the Bench by Mittims, 2. ® 

Suit of him in the firſt Remainder, and thereupon he had a Scire Facias to es 

the Fine, and died without Iſſue before Execution had; he in the Remainder -! pr 

ſhall not hereupon have a Scire Facias without a new Commandment, becau * 

Record was once out of Court, and came again at the Suit of him in the 5 p 

2 HE EY. 
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nainder, Unto whom he in Remainder in Fee is a Stranger, yet the Iſſue of him 
aich removed the Record in this Caſe might have a Scire Facias without any new 
Commandment, becauſe he is privy. 14 H. J. 16. 9 E. 4 15. 11 F. 4 13. 

If two ſue a Kire Facias to execute a Fine, and the one dieth, the Survivor ſhall 
wave a Scire Fucias without any new Commandment. 1 E. 4. 13. 

But if divers Perſons, as Heirs to A. B. pray a Scire Facias, it is not grantable 
til they have ſued ſeveral Writs to the Juſtices of the Bench, commanding them 
o make Execution. 11 F. 4. 13. J. 21 E. 4. 

In a Scire Facias to execute a Fine as Couſin and Heir to him in Remainder or How Couſin 
reverſion after the Death of the particular Tenant, the Plaintiff needs not ſhew how and Heir. 
Couſin and Heir, ſo long as the Plea has Continuance, by Idem dies, Ec. given to the 
Tenant, nor at his Appearance, nor until the Plaintiff prays Execution ; and then 
de Coment Coſin && Heir is to be entered thus in the Roll only: Aud the aforeſaid ]. 

{as that be is Couſin and Heir of J. W. to wit, the Son and Heir of T. W. the Brotber 
ind Heir of J. W. 33 H. 6. 54 41 E. 3.13. & 24 H. 8. 4. 31. a 

In a Fire Facias by him in Remainder upon an Eſtate- tail againſt 4. B. ſuppoſing Baſtardy. 
de Donee to be dead without Iſſue, if A. B. pleads that he is Iſſue to the Donee, and 
he Plaintiff replies that he is a Baſtard, it is a good Replication. 40 E. 3. 16. 

Sire Facias upon a Fine levied to J. R. and . and to the Heirs of the Body of Upon Eſtate 
the Remainder to the right Heirs of the ſaid /. TJ. died, and R. died without executed. 
ſve, and II. ſurvived and died; his Heirs need no Scire Facias to execute this Fine 
tecauſe it is executed in his Life by the Union of the Fee and Freehold in / 

40 E. 3. 20. 5 
And ſo if a Fine be levied to a Baron and Feme, and to V and his Heirs, and he 
lies, and then the Baron and Feme die, the Fine is executed for one Moiety in the 

ife of /. Fitz. Scire Facias 19. 43 E. 3.9. 24 E. 3. 57. 


Tenant for Life in Scire Facias had Aid of him in Remainder. 41 E. 3. fo. 16. G Aid. 
to. 22 E. 3. 12. 


{ every one which had Eſtate and ſurvived his Anceſtor, but not ſo in a Scire Facias 
w Fine. 42 E. 3. 19. | 

If the Plaintiff has ſeveral Eſtates created by one Fine, he needs but one Writ of Several E- 
are Facias, 43 Ed. 3. 11. tho' it be of ſeveral Things againſt ſeveral Tenants. fates. 
1H. 4 15. 21 E. 3. 14. 24 E. 3. 25. 

l in a Scire Facias the Sheriff returns the Part 
Execution ſhall be awarded. 43 E. 3. 13. 


If a Fine ſur Cogniſance de droit come, &c. be levied of a Reverſion by the Name Reverſion. 
if the Land, it is not executory. 43 E. 3. 15. 


If the Services eſcheat after a Fine levied of the Seigniory, the Cogniſee ſhall have Seigniory. 
Lx:cution of the Land eſcheated. 48 LI. 3. 11. 


A Sire Facias lies ſometimes of Things not compriſed in the Writ; as if in a Fine Of Things 
7 Releaſe the Cogniſee renders Rent in Tail. 48 E. 3. 8. * the 


y ſummoned, and he appears not, Default. 


TU Facias lies for the Donor in Tail againſt any that abates after the Death of 
© Donee in Tail by Fine without Iſſue. 22 E. 3. 12. 


\ Upon general Non teuure pleaded, the Plaintiff may take Execution at his Peril: 
"it ipecial Non-tenure ſeems a good Plea. 7 I. 6. 25. | 


| A Man ſhall not have Execution upon Nihil returned, becauſe the Tenant may be 
"mmoned in the Land demanded. 24 E. 3. 25. 


b 4 Fine be levied to Husband and Wife in Tail, the Remainder to his right Heirs, 

oY havin Iſſue, the Husband dies, the Wife has Iſſue by another Husband 

rh ies, the 1 ue by the firſt Husband enters and dies without Iſſue, and his next 

re as into the Remainder in Fee, againſt whom the Iſſue by the ſecond 

— and brings a Scire Facias and recovers, by reaſon that the Fee could never exe- 
1 Poſſeſſion in the Elder Brother during the Eſtate-tail. 24 E. 3. 30 & 62. 

* eoffment with Warranty from the Plaintiff's Anceſtor, is a good Plea in a Scire 
upon a Fine. 22 H. 6. 39. | 


ber ſhall have his Age in Sire Facias. Cont. Weſtm. 2. cap. 45.—24 E. 3. 
(22) Of 


In Firmedon in Reverter or Remainder, the Demandant muſt mention the Death Death ſhewed. 


If Land be given by Fine for Life, the Remainder to Baron and Feme in Tail, Execution by 
Ind the Baron dies, and then the Tenant for Life dies, and the Feme enters, the Entry of bi» 
ne is executed ſo as their Iſſue needs no Scire Facias. 49 Ed. 3. 12. in Remainder. 
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(ZZ) Of Attornment upon a Fine. 


A Fine of a Reverſion ought not to be ingroſſed until the Tenant for Tem ,; 
Life attorns, for until Attornment he is diſpuniſhable of Waſte ; neither an 
the Cogniſee avow upon him for the Rent behind before Attornment. 22 F. 6 fa 
13. Plow. 431. | 

And the Cogniſee may compel ſuch Tenant for Life to attorn by Quid juris 141, 
a judicial Writ iſſuing out of the Record of the Fine which lies in the Cy/fo; u. 
vium's Hand, and lies for the Grantee of a Reverſion or Remainder to force the 
particular Tenant to attorn. 

Or a Quem redditum reddit, a judicial Writ iſſuing out of the Note of a Fine agiing 
the Tenant of the Land, to compel him to attorn upon the Grant of Rent-Seck or 
Rent-charge out of the Land. 

Or a Per que ſervitia, a judicial Writ iſſuing from the Note of a Fine, and lis 
for the Cogniſor of a Manor, Seigniory, chief Rent or other Services, to compel 
him that is Tenant of the Land at the Time of the Note of the Fine levied to . 
torn unto him. 

And this muſt always be ſued forth upon the Note of the Fine made by the Chi. 
rographer, and before it be ingroſſed by him, for after the Ingroſſing it cannot be 
had. E N. B. 47. a. b. | 

For more concerning theſe Writs and the Forms thereof, ſee 2 Weſt's Symb. fray p.47 
to 5 a 
Nie, That by Stat. 11 C. 2. c. 19. F. 11. The Attornment of Tenants to others j 
void, except in Conſequence of Judgments or Decrees, or with the Conſent of the 
Landlord, or in Caſe of Mortgages forfeited. 

See more concerning Attornment before, p. 494- 


(AAA) Of avoiding Fines in general. 


A Fine may be avoided for good Cauſe in many Caſes ; as, 
1. By the Death of all or ſome of the Parties before it is finiſhed. 
2. By ſome Error eſcaped in the ſuing of it out and Proſecution of it. 
3. By Fraud, Deceit or Covin that hath been uſed in it. 
4. By Claim, Entry, Gc. 
5. By Sentence of a Court. 
And ſo it is ſometimes avoidable by a Writ of Deceit, ſometimes by a Writ of Err, 
and ſometimes by Pleading only. 
The avoiding of a Fine by one defeats it againſt all, altho* their Right were bound 
before by their Non-claim, which ſets at large all other Rights above them. Plow. 355 
If the Husband and Wife levy a Fine, and both of them be within Age, whilſt 
either of them be within Age they may avoid the Fine as againſt them both. 1G 
76. 2 Co. 77. | 
But if there be Tenant for Life, and he in Remainder in Tail being an Infant, and 
they two levy a Fine, and he in Remainder reverſe it for Infancy ; this ſhall nt 
avoid the Fine as to the Tenant for Life alſo. id. 8 
Lands that are bought of divers Perſons may paſs by one Fine, and then the tt 
of Covenant muſt be brought by all the Vendees againſt all the Vendors, and they 
muſt every one of them warrant for himſelf and his Heirs, and ſuch a Fine is good 
If Lands lie in divers Shires, it may be contained in one Concord, and god 
enough; but there muſt be ſeveral Writs of Covenant in every County, elſe tt 
Fine will not be good. 15 Ed. 4. 33. Dyer 223. 


Firſt, By Death of ſome of the Parties. 


If either of the Parties Cogniſors die after the Cogniſance or Concord, 
fore the 1 þ Silver be entered, this will avoid the Fine, and it cannot 
good: But i 
of Covenant (as the Uſe is) and the Party dies after this, the Fine by t 

2 


and be- 
be mace 
the King's Silver be entered in Paper, or upon the Back 8 2 

is 
be 
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te avoided, but may be finiſhed. Vide Cro. Eliz. 469. Dyer 89, 320, 220, 246. 5 Co. 
39. C0. Lit. 9. 2 Inſt. 511. Hob. 330, 403, 404. | 

Where the Cogniſor dies after the Cogniſance made, the Writ of Covenant and 
pelimus Poteſtatem being antedated, and the King's Silver paid, the Fine will be a 
dod Fine. Fenk. Cent. 4. c. 28. 7. c. 3. 

[t is held alſo, that if a Judge take the Cogniſance of a Fine, and before it be cer- 
ted the * demiſes, and the Judge has Notice of this; that now the Fine cannot 
te certified, for his Patent is at an End: And there ſeems to be the ſame Reaſon for 
Commiſſioners to take a Cogniſance by Dedimus Ao * Jenk. Cent. 4. c. 28. 

Note, That where any Fine is levied, it ſhall be ſaid to be all that Term wherein 
+ is levied in pectore judicis to amend it for Error, as the Judges ſee Cauſe. 

ch 180. 

41 any one of the Conuſors dies before the Conuſance be certified after it is ac» 
knowledged and taken, the Fine cannot now be made a good Fine; and yet if the 
Commiſſioners ſhall certify this Conuſance with an Antedate, and the Fine be finiſhed, 
this may be a good Fine at the Common Law : But if the Conuſance be certified, 
and the King's Silver paid to the King before the Death of the Conuſor, the Fine 
may be ingrofſed and finiſhed after his Death well enough, and it will be a good Fine. 

And if a Feme Sole makes a Conuſance of a Fine, and before it be certified and 
groſſed ſhe takes a Husband ; this will not hinder the Fine from being finiſhed ; 
ind altho? it be recorded and iſſued out in her Name as Sole, whereas in Truth the 
is Covert and of another Name, yet the Fine is good; however in this Caſe it is not 
miſs to get a Releaſe of Errors from her Husband. Dyer 220, 246, 254. Crom. 


Jur. 92. 
Secondly, By Error. 


The Pine muſt be levied and ſued out in that Manner and Order as before is ſet 
forth ; for if it be not ſo, but that there wants an original Writ, or if there be one, 
t bears Teſte after the Dedimus Poteſtatem, or the like; it will be a defective Fine, 
and either ipſo facto, or at leaſt voidable by Writ of Error. 

No Error but ſuch as is notorious ſhall avoid a Fine; for in this the Rule is, Con- 
ſenſus tollit errorem. 

If there wants an Original, or if there be a Writ, and that bears Teſe after the Original. De- 
Dedimus Poteſtatem, or the Dedimus Poteſtatem be to two, and one alone takes it; this, © 
it 's ſaid, is Error, for which the Fine may be reverſed ; but for the Tee of the 
Writ of Covenant after the Dedimus Poteſtatem, this is amendable. Latch 186, 

A Writ of Error De recordo quod coram vobis, Ec. lies in B. R. on Affirmance there Error De re 
of a Fine levied in C. B. 1 Salk. 3375 338. cor do quod co · 
And yet the Writ of Error in B. R. to reverſe a Fine in C B. removes the Tran- C. _ 
ſcript only, and not the Record itſelf, 1 Saik. 33), 338, 341. 

But if the Court of B. R. adjudge the Fine erroneous, then a Certiorari goes to 
— . to certify the very Fine, and when it comes up it is actually can- 
Clled., 1 Salk. 341. 

No Error Ss alledged to reverſe a Fine where the Error is contrary to the Re- Error con- 
eri or Certificate of the Fuſticies ; as to ſay, the Commiſſioner was not a Knight, trary to the 
= By Dedimus Poteſtatem ſaith he was, Fenk. Cent. 6. c. 53. Dyer 89. Cre. ; Record. 

. Telv. 33. 

If a Dedimus Poteſtatem be awarded againſt two, and one of them takes the Caption Caption. 

the Fine, which is afterwards drawn up in the Common Pleas, yet the Party may 
hre a Writ of Error, becauſe the Caption was without Warrant, being contrary to 
tle Record, for the Dedimns is Parcel of the Record; but if ſuch an erroneous 

Ption be taken on a Dedimus, and the Fine is drawn up not as upon a Dedimus, 

Mt as a Fine acknowledged in Court; in ſuch Caſe it ſhall not be avoided for Error 
" the Caption. Telv. 33. Cro. Fac. 11. 

The Writ of Covenant was returnable OZa? Pur”, and dated 23d Fanuary, the De- 
Ws Poteſtatem bore Date the ſame Day, and the Judge certified the Caption on the 
lach of February, which was two Days after the Term, and the Fine was hxc ef? 
nalin concordia fa#a, Ec. in Octab' Pur, and afterwards it was recorded in Faſter 

ern; and yer this was adjudged a good Fine. Hutt. 135. | 

our Proclamations were made on a Fine every Term, according to the Statute Proclama- 

7- but the 13th was made on the 5th of Fine, which was not dies Juridicus, being dns. 

1 2 | Sunday, 
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Fines. i Part J. 


Scire Faciat. 


Lands in di- 
vers Coun- 
ties. 


Infancy. 


Maitiage, 


Tail; the Defendant in the Writ of Error pleaded in Bar, that the Tenant in Tail 


r 


Sunday, and that was aſſigned for Error to reverſe the Fine; but adjudged that th 
Fine ſhould ſtand, and the Proclamations cnly ſhould be reverſed ; for the Stan 
doth not appoint any new Form of Fines, but they remain in Subſtance and Form 3; 
they were before; it is true it gives Proclamations upon the Fine, to the Intent tha 
Strangers may have Notice of it; but the Fine itſelf is perfect without Proclan;. 
tions, and being Matter of Record, ſhall bind the Parties. Plow. Com. 265. Dyer 182 

On Error to reverſe a Fine a Scire Facias muſt go againſt the Ter-tenants, for the 
Conuſees are (often) but nominal Perſons. 1 Salk. 339. 2 Salk. 598. 

The ſame Rule is affirmed and ſaid to be for fear of Purchaſors and in Fayoyr of 
them; and tho' in Strictneſs of Law a Sire Facias being returned againſt the Cory. 
ſees is ſufficient, yet the Courſe of the Court is to have it alſo againſt the Ter. 
tenants, 1 Salk. 339. 

Error to reverſe a Fine levied in the County Palatine of Cheſter, and ſeveral Een 
aſſigned ; but becauſe there was no Scire Facias againſt the Ter-tenant, who mig} 
have ſomething to plead as a Releaſe or other Matter, there was no Anſwer made to 
the Errors, but a Mandamus was awarded to the Chamberlain of Cheſter, to warn the 
Ter-tenant ad audiend* errores. Dyer 321. 

Error to reverſe a Fine levied by Charles Earl of Devonſhire ; the Writ was brought 
by the Plaintiff as Couſin and Heir of the Earl, and a Scire Facias ad audien? errores, 
and did not ſhew in either of thoſe Writs how he was Couſin to the Earl ; adjudged 
good, for the firſt Writ is only a Commiſſion to hear Errors, and needs not ſuch 
Certainty; and the Scire Facias is founded upon it, in which it is not requiſite to ſhey 
any Title, unleſs it is in ſome ſpecial Caſe varying from the common Form ; and 
tho' in ſome Writs and Caſes it is ſhewed how Couſin, as in Vernon's Caſe, yet it is 
not neceſſary ſo to do. Mich. 14 Fac. Sir Richard Champernoon ver. Sir In 
Godolphin. | : 

One may bar himſelf of this Writ of Error by a Feoffment of the Land, or a Be. 
leaſe of his Right to the Land, or by a Recovery, or by a Fine and five Years pal: 
Cro. Eliz. 69. 1 Co. 77. 2 Co. 17. 2 Inft. $18. Cro. Fac. 332. 2 Leon. 263. 

And by making of a Leaſe for Years, he may ſuſpend it. 

A Writ of Error was brought to reverſe a Fine levied in Lancaſter by Tenant in 


had ſuffered a Recovery, in which he was vouched, and thereupon he appeared, and 
vouched the common Vouchee ; and upon Demurrer the Queſtion was, whether the 
Iſſue in Tail was not barred by the coming in of the Tenant in Tail as Vouche, 
to bring this Writ of Error to reverſe an erroneous Fine which he had levied ; and 
adjudged that he was barred. Aſoor 367. 

If the Lands lie in.divers Counties, and there be not ſeveral Writs of Covenant 
for every County, this will be Error. Dyer 225. 15 Ed. 4. 13. 

Where Error is in the Proceed of the Proclamations only, there they only hal! be 
reverſed, and the Reſt of the Fine ſhall ſtand good at Common Law. Hyghes's A. 
938. Caſe 2, 3, 4. | | 

Husband and Wife levied a Fine of the Lands of the Wife, ſhe being then under ag), 
and afterwards they ſuffered a Recovery, wherein they being vouched vouched ove! 
the common Vouchee, Oc. there were two Writs of Error brought, one to reverſe the 
Fine, and the other the Recovery; adjudged that it was clear the Fine ought 10 be 
reverſed for the Infancy of the Wife; but it was doubted concerning the Reverli 
of the Recovery, becauſe ſhe appeared in Perſon, and vouched ; yet afterwarcs " 
was reverſed. Goldſ. 181. 

Husband and Wife levied a Fine of the Lands of the Wife, the being an Infant; 
both of them brought a Writ of Error to reverſe the Fine; adjudged that it (hal! be 
reverſed as to both for the Infancy of the Wife, and not ſtand good as to the Hul- 
band, and be reverſed as to her, becauſe it is an intire Thing, and cannot be affirmed 
in Part and reverſed in Part. 1 Leon. 115. Owen 21. ; 

"Tenant for Life, Remainder to an Infant in Fee, join in a Writ of Error to rev? 
a Fine, it ſhall be reverſed as to the Infant only. 1 Leon. 155. 

An Infant may avoid a Fine by a Writ of Error during his Minority, but 
afterwards. 2 C9. 230, Dyer 201. | 

After the Teſte of the Writ of Covenant, and the Dedimus Peteſtatem td taxe 
Fine of a Feme Sole, and before the Day in Bank to record and ingrols it, - 
married; adjudged that this Fine ſhall be ingroſſed as her Fine, for ſhe bad yy a 
ſhe could do, and the Fine ſhall bind her and her Heirs ; but if ſhe had dic !" wy" 

I 


et 
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\ Caſe the Writ of Covenant ſhould abate, that being by the Act of God, but Mar- 


nage was ber own Act. Dyer 246. 


brought a Q/11d Juris clamat, in order to compel the Tenant to attorn, and pending 
the Writ he died; then his Heir brought a new Quid juris clamat, and the Tenant 
pleaded, that as to one Part he claimed the Fee, and as to the other Part he was 
ready to attorn, and the Plaintiff accepted thereof, and as to Remainder Quod de- 
fendens eat inde ſine die; and the Fine was ingroſſed, and Proclamations made; the 
Error aſſigned was, that the Conuſee alone was to have Election, whether he would 
have the Fine with Proclamations or not, and that he being now dead, his Heir 
-annot have it with Proclamations ; beſides, the Judgment in the Ovid juris clamat is, 
that the Fine be ingroſſed for Part, and here it was ingroſſed for the Whole; but 
adjudged that the Heir hath Election to have the Fine with Proclamations, as well as 
his Anceſtor had, for it is for his Benefit; as for the Hui juris clamat it is not material, 
{xx the Conuſee might have the Fine ingroſſed without that Writ ; it is true he might 
not compel the Tenant to attorn without it, therefore he brought the Writ for that 
Purpoſe ; and tho' the Judgment is, that the Fine be ingroſſed in Part, yet if he 
vill he may have all the Fine ingroſſed. Cro. Hlix. 692. 

The Husband made a Feoffment in Fee to the Uſe of himſelf and his Wife and the 
Heirs of their two Bodies, Remainder to the right Heirs of the Husband ; they had 
Iſue a Daughter, then the Husband died, and the Daughter married, and ſhe and 
her Husband joined in a Fine to confirm her Eſtate, and then the died without Iſſue; 
her Couſin and Heir brought a Writ of Error to reverſe the Fine, and aſſigned for 
Error, that after the Writ bf Covenant and before the Caption certified, viz. 25th of 
March, which was before the Teſte of the Dedimns, the Daughter died; but this bein 
contrary to the Record certified by the Judge who took the Caption, was not ſuffered 
to be aſſigned for Error. Dyer 89. 

So where fifteen Proclamations were made, and one of them out of Term; it was 
adjudged that the Fine ſhould ſtand, and the Proclamations be reverſed. Dyer 216. 

Writ of Error to reverſe a Fine; and the Error aſſigned was, that the Anceſtor of 
the now Plaintiff in Error who levied this Fine, died between the Teſte and Return of 
the Writ of Covenant ; the Defendant pleaded, that after the Death of him who le- 
vied the Fine, the Father of the now Plaintiff entered on Parcel of the Lands, and 
made a Feoffment in Fee to B. G. and upon Demurrer to this Plea it was ad- 
judged for the Defendant, and that the Plaintiff was barred of this Writ of Error 
by the Entry- of his Father, and his Feoffment of Parcel; for where a Man hath a 
Right of Action to recover the Land, and it is ſuſpended or extinguiſhed as to Parcel, 
it is extinguiſhed as to the Whole; but if he hath an actual Right to the Land itſelf, 
1 may releaſe or ſuſpend it as to Part, and it ſhall remain good for the Reſidue. 

r 413. 

Tenant in Tail, Remainder to H. in Tail, Remainder to V. M. in Tail, the Re- 
minder over in Fee, Sc. The Tenant in Tail and his Wife and H. who was the next 
In Remainder, join in a Fine, and on the laſt Day of Fanuary 3 Car. the Writ of 

ovenant was brought, and the Caption was ad of February following, and ſo the 
tine went on, and five Years and more paſſed ; then a Writ of Error was brought to 
texerſe it, and the Error aſſigned was, for that the Tenant in Tail having Iſſue, died 
tefore the Return of the Writ, or the King's Silver was entered, ſo that the Eſtate- 
all deſcended on his Ifſue, and by Conſequence I. the next in Remainder, had 
thing at the Time of the Perfecting the Fine; and thereupon he alledged Diminu- 
on in the Record, before the Chief Juſtice of Cheſter, (this Fine being levied there) 
nd afterwards before the Prothonotary, who returned no Diminution on the Record, 
for that the King's Silver was entered on a Paper-Book in the Office, &c. without 
heving for what; and thereupon the Defendant demurred, and that the Plaintiff 
pined in Demurrer. It was inſiſted, that this was no Entry of the King's Silver, it 
deo in Paper, and all Records ought to be in Parchment; it is true, if a Feme Sole 

* Writ of Covenant which is taken by Dedimus, (as in this Caſe) and before 
de Return 


of the Writ ſhe marries, the Fine ſhall go on and bind her, becauſe the 


© Tlage was her own Act; but in the principal Caſe, the Death of the Tenant in 
= was by the Act of God, and as to the five Years paſſing, that ſhall not hinder 
N the Fine itſelf was erroneous ; and of this Opinion were two Judges, and ſo 
*s the Chief Juſtice ; but he held, that the Entry of the King's Silver could not 

ne in Queſtion; for to proceed on a Fine after the Death of the Cogniſor, and 


before 


Error to reverſe a Fine, that it was levied of a Reverſion, Oc. and the Conuſee Death. 
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Miſnomer. 


| jected, that a Fine cannot be of Lands in a Vill or Hamlet, by the Name of a Lin 


Miſpriſion a- 
mended, 


Variance. 


this upon Error brought was aſſigned for Error; but adjudged it was not Error, e, 


Difcontinu- 
ance. 


— — 


the Writ, whereupon the Plaintiff in Error moved for Leave to qualh it; 


as — „„ 


before the Return of the Writ, is building without a Foundation; that in all Pines 
the Writ of Covenant is the Foundation; that where the King's Silver is entereg 
and the Fine ingroſſed, the Fine is good tho' one of the Parties die; that even in the 
principal Caſe, if the Tenant in Tail had not died, the King's Silver might be paid, 
and if not, yet there was a Compoſition for it; and in Favour of common Aſſurances 
it ſhall be preſumed to be paid; ſo Judgment was, that the Fine ſhall be reverſed in 
the Whole. 2 Sid. 54, 92. Dyer 246. 

Tenant in Tail of a Meſſuage and Lands called Eons, lying in L. levied à pre 
thereof by the Name of a Meſſuage, and 200 Acres, Ec. lying in EIſugton, Efn 
and Chilſord; and the Jury found that there was not any Vill, Hamlet, or Lien Ou, 
by the Name of the 3 or Tenement called Eons, out of the Vill or Ham. 
lets, and that none of the ſaid Tenements were in E/ington or Chilford ; it was ob. 


Conus, for the Vill being the Principal, ought to be named; but adjudged that the 
Fine being an amicable Aſſurance, ought to be taken favourably ; and ſince it is re. 
corded, it thall be good. Cro. Car. 196 & 201. ' 

In a ſpecial Verdict in Ejectment the Caſe was, A Fine was levied of Lands in the 
Pariſh of St. Inderion ; the Cogniſor had Lands in Portgwyn, and the Jury found that 
Portgwyn had a Tithingman, but that the Conſtables of St. Inderion did exerciſe ther 
Authority in Portgwyn ; the Queſtion was, whether the Lands in Portgwyn paſſed by 
this Fine; and this depended upon another Queſtion, whether Portgwyn was of itſef 
a Pariſh, becauſe it had a Tithingman, or whether it was a Vill or Hamlet in the 
Pariſh of St. Inderion ; adjudged that if it had been found that they had diſtinct Con. 
ſtables, and could not interfere in their Authority, that then they might be diſtin 
Pariſhes ; but here it is found that the Conſtables of St. Inderion did exerciſe their 
Authority in Portgwyn, therefore it muſt be a Vill in Inderion, and a Pariſh may con- 
ta'n many Vills; and if a Fine is levied of Lands in the Pariſh, it paſſeth whatſoever 
is in the Vills. 1 Vent. 170. 2 Mod. 234. 2 Vent. 31. 

The Conuſor levied a Fine of a Manor, and of ſeveral Acres of Land, naning 
them, to the Value of 20 Marks per Annum, ſo that the King's Silver was 40s. for 
the Whole, and the Clerk to whom it was paid entered it thus, (viz.) B. C. Ds 
Domini Regi 40 5s. pro licentia concordandi in placito conventionis of ſo many Acres, 
leaving out the Manor ; upon which a Writ of Error was brought, and the Tranſcript 
of the Record being removed into the King's Bench ; it appearing to the Judges of 
the Common Pleas, upon Examination, that the King's Silver was paid for the \\ hole, 
they amended the Record, it being but the Miſpriſion of the Clerk. 5 Co. 43. 

Error to reverſe a Fine, becauſe the Caption was by Roger Manwood Chief Baron, 
on the 27 Marti: 27 Eliz. and the Dedimus Poteſtatem was dated 9 Aprilis, ſo as the 
Caption was taken without Warrant; but this was held not to be Error; then it v3 
objected, that the Caption was upon the Dedimus, in which the Land was mentioned 
to be to the Husband and Wife, and to the Heirs of his Body on her Body to be 
begotten ; and the Fine ingroſſed was, to the Heirs of the Body of the Husband en 
her to be begotten ; ſo the Word Body was left out; but adjudged this Variance 3 
not material, becauſe in both Caſes the Words are of the ſame Import, and tie 
Wife hath but an Eſtate for Life, and the Husband an Eſtate-tail in both Lima. 
tions. Cro. Elix. 275. 

The Writ of Covenant and the Dedimus Poteſtatem were, that a Fine ſhould be of 
the Manor of R. and of 20 Acres of Land, and 40 5. Rent in R. and the Cen- 
cord was, Quod cognovit Manerium & Tenementa pred cum pertinentiis eſſe ji! & 
leaving out the Rent, and ſo it varies from the Writ of Covenant and Dedimus; i 


cauſe the uſual Courſe of the Fine-Office is, that where a Fine is levied of 3 Alanor 
and a Rent, Ec. if the Rent is under 5 J. yearly, they never mention it in the 
Fine; but if it is 5 J. or more, then they mention it in the Concord; another Error 
aſſigned. was, that the Dedimus was directed to Roger Manwood, who was then 1 
Knight, and the Caption was taken by Roger Manwood, Knight, and fo certified by 
bim; but this was not allowed, becauſe it was expreſly againſt the Judge's Certil- 
cate. Cro. Fac. 11. £ 
That Variance in the Perſons in the Render, or of the Eſtates of Lands, except! 
be very groſs, will not make it void. Hughes's Abr. 239. Caſe 9. 946. Caſe 10 


i : | itted IN 
Writ of Error to reverſe a Fine, and one of the Parties to the Fine was 22 
ut | 


denied, 


Ch.6. $.4- Fines. 


lenjed, becauſe the Court cannot take Notice of any Thing but what is of Record ; 
however they made a Rule that the other Side ſhould thew Cauſe why the Plaintiff 
might not diſcontinue, tho* Writs of Error are ſeldom diſcontinued. 5 Mod. 67. 


= 


Thirdly, By Fraud, Deceit or Covin. 


If a Fine be gotten or obtained by any notorious Fraud or Practice, it may in ſome Vara. 
Caſes be avoided by a Vacat. Vide Cro. Eliz. 518, 531, 471. Moor, Caſe 21. 
law. 370. : 
"I a Leſſee for Life or Years, or a Copyholder, levies a Fine of Covin on Purpoſe to 
tar him in Reverſion, or the Lord of his Inheritance; this may be avoided for 
Fraud, and therefore Non-claim within five Years ſhall not hurt in this Caſe. 9 Co. 
. 3 Co. 78. | 

10 as a fraudulent Deed or Conveyance may be avoided for Fraud, fo a Fine may 
he avoided. a 
80 alſo it ſeems the Law is of a Fine ſuffered in Purſuit of an ꝝſurious Contract 
Co. 18, 80, 45. 16 H. 7. 5. Jenk. Cent. 6. Caſe 45. Stat. 13 Eliz. & 16 Eliz. 
Gyle 288. N 

A Fine levied to deceive a Purchaſor or Creditor may be void, or be voidable. Vide 
Co. 79. x 
| But if one pretends Title to Land, and enters and diſſeiſes the Tenant, and after 
levies a Fine with Intent to bar the Diſſeiſee; this is good. 
And if the Difſeiſee ſhall not enter or claim within the five Years, he is barred. 
z Co. 79. x 
Note, That it is Felony without Benefit of Clergy, without Corruption of Blood or 
Loſs of Dower, to acknowledge, or procure to be acknowledged, any Fine, Reco- 
ery, Ec. in the Name of any Perſon not privy or conſenting thereunto : But this 
does not extend to a Judgment acknowledged by Attorney of Record for another. 
$ut. 21 Fac. 1. c. 6. 
The Conuſor being poſſeſſed of ſeveral Lands under ſeveral Titles, viz. ſome for 
Years, of others by Copy of Court-Roll, and of ſome in Fee, made a Leaſe of the 
'hole to B. G. for Life, and then levied a Fine of ſo many Acres to him as amounted 
d the whole Land, and continued in Poſſeſſion, and paid the Rent to the Lord till 
the five Years paſſed ; adjudged that the Lord ſhould not be barred of the Copyhold 
y this Fine, becauſe he could not poſſibly have Notice of the Covin. 3 Cv. 77. 
If a Fine be levied of Covin by a Leſſee for Years or Life, or a Copyholder on Covin. 
Purpoſe and with an Intent to har him in Reverſion, or the Lord of his Inheritance ; 
oy of no Force, and therefore Non-claim within five Years will not hurt in this 
ile, | 

do that it ſeems a Fine or Recovery may be covinous and avoidable for Covin as 
ll as a Deed, and therefore a Fine or Recovery levied or ſuffered of Fraud to de- 
five Purchaſors or Creditors will be void as ta them as well as any other Con- 
ey ance. 
5 alſo a Fine or Recovery levied or ſuffered in Execution, or Purſuit of an Uſury. 
furious Contract, may be avoided by the Statutes of Uſury as well as a Feoffment | 
other Conveyance by Deed. 


but a Fine or Recovery ſhall not be ſaid to be levied or ſuffered per dureſſe, and Dureks, 
Tided for that Cauſe. | 

One . G. being ſeiſed in Fee of Lands, Ec. B. G. procured another Man to take 

wn him the Name of the ſaid A. who was then beyond Sea, and to acknowledge a 

ne of the Lands to the ſaid B. G. which was accordingly done; for which Offence 

ch of the ſaid Perſons were fined in a very great Sum in the Star-Chamber, but no 

"ence to take the Fine from the Roll, or Damages to the Party grieved. 12 Co. 

3. Moor 630. S. C. that a Vacat was made of the Fine. 

Altho the Court of Chancery has a Power to relieve as much againſt a Fine ob- Relief in k. 
ied by Fraud or Practice as any other Kind of Conveyance, yet ſuch Relief was quit) _ 
Nt by decreeing a Vacat of the Fine, but by ordering a Re-conveyance ; but that 11 
any Error in the Fine, or Irregularity, or ill Practice in the Commiſſioners, it was Ge. 
"atter cogniſable in that Court where the Fine was levied, and for which that 
ut may vacate the Fine. Abr. Ca. Eg. 259. 


8 A Pourthly, 


— 


Fines, Dan! 


Pine. | 


my Name and to my Uſe that has the Right, this doth veſt the Eſtate in me befir 


ſuffer an Infant to be barred by the Laches of his Truſtees, nor to be barred df 


vied, and that Partes finis nibil habuerunt tempore levationis finis, and then be 0 


* — 


Fourthly, By Claim, Eutry, &c. 


A Fine alſo is and may be ſometimes avoided, or at leaſt loſe much of its Forcs 
by the Claim, Entry or Action of him that bath Right to the Land; for if the 
Eſtate contained in a Fine be once within five Years after Pro-lamation lawfully Fa 
feated, the Party hath thereby left his whole Eſtate both againſt him which did g 
verſe the ſame, and againſt all others which had Right or Title paramount ang 
made no Claim within the five Years, altho' he which brings the Action has no Jud 
ment and Execution within ſeven Years after the Proclamations. J 

In like Manner if there be a Tenant for Life, the Remainder for Life, the Re. 
mainder in Fee, and the firſt Tenant for Life aliens, and the Alienee levies 3 Fire 
with Proclamations, and the ſecond Tenant for Life claims or enters, Oc. this makes 
void the Fine both againſt him and againſt him in Remainder alſo; for it is a Rule 
that any one that hath an Eſtate in Poſſeſſion or Reverſion which will be barred by 
the Fine when it is levied, may make a Claim or Entry to prevent the Bar of 1 


As Tenant for his own or for another's Life, Tenant for Years, he in Rever#- 
or Remainder after an Eſtate for Life or Years, a Copyholder, or the Lord, 4 
Guardian in Nature or Nurture, may avoid a Fine; and this they may do for then 
ſelves and others, and for others without Authority precedent, or Aſſent ſubſequent 
and the Claim of one of them in this Caſe ſhall avail the other. And by Author 
alſo, any other Man may make a Claim, Entry, Ec. in this Caſe for him that hath 
Right; and ſo he may do alſo without any Authority precedent, if the Party fo 
whom he doth it do afterwards agree and aſſent unto it; but a Stranger of bis owt 
Head (unleſs perhaps it be for an Infant) cannot make ſuch a Claim or Entry t 
prevent the Bar of a Fine, except he that hath the Right do give him Authority be 
fore it be done, ſo to do, or do agree to it after it be done. 

And therefore if a Stranger of his own Head will make an Entry or Cham inte 
Land whereof a Fine is levied whereunto I have Right, and he does it to ms Uſe 
and I do not agree to it within the five Years, this Entry or Claim will no: die 
the Fine. | 

And yet it was held by Juſt. Doderidge, M. 2 Car. B. R. that if a Stranger enters i 


Agreement, and I ſhall be ſaid to agree until I do diſagree. Plow.'358, 359. 9 C 16. 

Lands were deviſed to Truſtees till Debts paid, and then to an Infant and hi 
Heirs; and F.S. a Stranger entered into the Lands and levied a Fine, and five Tea 
and Non-claim paſs, and the Infant when of Age brought an Ejectment, but at 
barred, becauſe the Truſtees ought to have entered; yet Equity will relieve, and nd 


Truſt-Eſtate during his Infancy ; and the Infant in this Caſe ſhall recover the melt 
Profits. 2 Vern. 368. 


Fifthly, By Plea. 


A Fine alſo is and ſometimes may be avoided by Plea, as by Averment of th 
Continuance of Seiſin of the Land in another at and before the Time of th Fine | 


ſhew in whom the- Eſtate was. | 

As if Leſſee for Years, or a Diſſeiſee, levies a Fine to a Stranger that has notkinſ 
in the Land, or A be difſeiſcd by B. and B. be diſſeiſed by C and B. levies.a ff 
to D. or one that has a Right of Remainder only, or a Difleiſor makes a Gi! | 
Tail, and the Donee makes a Feoffment to A. and after levies a Fine to a Stat 
that has nothing in the Land. f 

But this Plea, it ſeems, neither Parties nor Privies, altho' they be Iſſues in Tai 
may have at this Day, but Strangers only ; and therefore in the laſt Caſe the UI 
ſeiſor and not the Iſſue in Tail may avoid this Fine by this Plea, 

But if a Collateral Anceſtor of whom the Iſſue in Tail does not claim the 
levies ſuch a Fine, the Iſſue may by this Plea avoid it. 

It ſeems alſo the Iſſue in Tail may have this Plea to a Fine ſur Reles/* 
Stat. 4 H. J. c.24. 3 Co. 141, 88. Dyer 334. 


onlf 
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Alſo there is a Plea by which (as it ſeems) a Fine hath been avoidable, which in 
ect is nothing elſe by an Averment of Seiſin ſtill in the Demandant or Plaintiff, or 
is Heirs, before, at and after the Time of the Fine levied. 

And this Plea (as it ſeems) no Man may have at this Day but the Iſſue in Tail 
aa to avoid a Fine levied ſur Grant & Render by the Anceſtor in Tail, and not to 
avoid a Fine levied ſur Connſance de droit come ceo que il ad de ſon done, &c. and a 
Feme Covert to avoid a Fine levied by ber Husband alone, 

If there be two of one Name, and one of them levies a Fine of the Land of the 
aber, or a Stranger levies a Fine of him that is Owner of the Land; in both theſe 
Cafes the Fine may be avoided by Pleading the ſpecial Matter: And yet ſome hold 
in this Caſe the Party bath no Remedy but by Action of Deceit. 

Fine levied by one of the ſame Name of the other's Lands, may be avoided by 
Neceit or Pleading. | 

The Plea of per Dureſs, or Impriſonment, will not, it is ſaid, be admitted. 17 E. 3. 
2 17 Af 17. 
in Tal may aver Continuance of Poſſeſſion againſt a Fine ſur Cogniſance de droit 
mum, or Surtender. See 12 Ed. 4. 12, 15. 11 H. 4. 85. 

But not againſt ſur Cogniſance de droit come ceo que il ad de ſon done. 

For Pleas to avoid a Fine, fee Ouen's Rep. 21. tat. 271 Ed. f. c. 1. | 

How a Fine is to be pleaded, ſee 1 Leon. 386, 986. 2 Weſt's Symb. Cro. Car. 903, 
19, 2 Lev. 31. | 
* to reverſe a Fine brought by one as Couſin and Heir of the Conuſor, and a 
dere Facias ad audiend errores, and did not ſhew in either of the ſaid Wrirs how he 
was Couſin and Heir; and this was pleaded in Abatement of the Writ ; but adjudged 
well enough without. ſhewing it, for the Scire Facias is only a Commiſſion to hear 
Errors, and needs no ſuch Certainty ; and the Writ of Error is founded upon it, and 
therefore it is not neceſſary to ſhew the Title in that Writ. Cro. Fac. 160. 

Writ of Error to reverſe a Fine levied by his Anceſtor of twenty Acres of Land ; 
he Defendant pleaded, that the Plaintiff after the Death of his Anceſtor did diſſeiſe 
him of the Land, and being in Poſſeſſion by Diſſeiſin made a Feoffment thereof to 
B.G. The Plaintiff replied, that he did enter upon the Defendant, abſgue hoc, that he 
made a Feoffment to B. G. and upon this they were at Iſſue; and —— found 
that the Fine was levied of twenty Acres, and that the Plaintiff was in Poſſeſſion of 
e Whole by Diſſeiſin, and being ſo poſſeſſed made a Feoffment of ſix Acres, Part 
hereof to B. G, Adjudged that this Feoffment was only a Bar to the Reverſal of the 
ne as to the fix Acres; and that it might be reverſed as to the Reſidue for Error. 
D wen 21. Moor 413. ; | f 
Formedon in Deſcender was brought by the Iſſue in Tail; the Tenant pleaded in 
par and confeſſed the Eſtate-tail, but (iid, that before the Death of the Tenant in 

ail B. GC. was ſeiſed of the Lands in Fee, and levied a Fine to him with Proclama- 
'ons, and the five Years were paſſed without Entry or Claim; it was adjudged, that 
don this Plea it ſhall be intended that B. G. was in by Diſſeiſin, and being ſo in Poſ- 
* * the Fine, which ſhall be a good Bar to the Iſſue. March's Rep. Tay- 
's Caſe. 

The Iſſue in Tail being privy, as Heir to his Anceſtor who levied a Fine, is 
topped by the Star. 27 Ed. 1. which took away Exceptions againſt Fines levied to 
lend that Partes finis nibil babuerant ; and by the Stat. 4 H. J. he cannot make any 
uch Averment. 3 Co. 88. | 

By the Stat. 1 R. 3. it is enacted, That all Conveyances made by Ceſtuy gue Uſe 
dall be good againſt him and his Heirs; now ſince this Statute, Fines levied b 
ay que Uſe are as good and effectual as if levied of immediate Poſſeſſions and Seiſins; 
ud by the Stat. 32 H. 8. c. 36. Fines levied by Tenants in Tail of a Pofſeſfion, Re- 
erfion or Uſe, ſhall be a good Bar to the Intail ; now by the Hat. 4 H. J. c. 24. 
dich tells us who ſhall be concluded by a Fine levied, there is a Saving to that Per- 
o %. 3 not Party or Privy to the Fine, and that he may plead to avoid it, that 
the Fine levied ; and this proves that the antient Form in Pleading a Fine was 


— = ſe levavit, without alledging a Seiſin in Fee in the Cogniſor. See 
1608. 


Sixthly, 


e Parties, nor any to their Uſe, had any Thing in the Land at the Time 
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Sixthly, By Sentence of a Court. 7 


A Fine alſo is and ſometimes may be avoided by the Sentence of a Court, when i 
appears to be gotten and obtained by ſome notorious Fraud or Practice. 
In ſome Caſes a Fine may be reverſed without Writ of Error, as was dene ;, 


| 
| "0 Hutchinſon's Caſe, M. 33 Car. 2. in C. B. where H. and his Wife (the being an Infant - 
of ſixteen Years) levied a Fine of her Lands, and paid the King's Silver, and pot the — 
| Fine perfected and exemplified ; but on the Complaint of him in the Remainder in ' 
| Fee depending on the Eſtate-tail of the Wife, the Husband and Wife were brought — 
into Court by Rule and examined; and thereupon the Levying the Fine and the In- * 
| fancy appeared, and the Infant's Father and Mother came alto into Court, and praye 
| that the Fine might ſtand ; and tho* Maynard for them inſiſted, that it ought not to 
be vacated, the King's Silver being paid; yet on View of the Roll in Pzerpoint's Caſe, 
Hil. 4 Fac. 1. Rot. Jo. and other Precedents cited, the Court vacated this Fine, and 
cauſed the Exemplification thereof to be brought into Court and delivered up, and ( 
ordered him in Reverſion to proſecute an Information againſt the Commiſſioners who 
took the Cogniſance of the Fine, Peoff 
| But note, the Vacate was entered quoad the Feme tantum. y 
| And in Trin. 34 Car. 2. a Fine levied by Sir Robert Maſſam and his Wife an Infant, 7 
3 was vacated for the ſame Cauſe. Vide 3 Lev. 31. Sex 
| any 
(BBB) here Equity will not make good a Fine, nor ſupply any Defeft in ih 17 
Lecying it. Land 
F a ny in Tail covenants to levy a Fine, and dies before it is executed, thi ig h 
the Fine has proceeded to a Caption, yet Equity will not make it good, altho'i gtaile 
be for a valuable Conſideration. Abr. Ca. Eg. 358. 2 Vern. 5. teaſ 
A. has two Sons B. and C. A. on the Marriage of B. covenanted before the Endd heir 
Eaſter Term then following, to levy a Fine to the Uſe of B. and the Heirs of f Ag 
Body, Remainder to the Uſe of C. and the Heirs of his Body, Remainder to 4 in ould 
Tail, Remainder to him in Fee. The Fine was levied as- of Eafter Term, but the ife o 
Marriage being put off till after Eaſter Term, the Deed was not dated till after, f any 
that the Fine was levied before the Date of the Deed, and conſequently the Deed For 


was no Declaration of the Uſes of that Fine. The Father died, and then þ did, 
leaving Iſſue M who having borrowed ſome Money of J. F. mortgaged the Land to 
him and died without Iſſue. C. claiming under the Settlement brought his bi to 
have it eſtabliſhed, and that the Defe ct before mentioned might be ſuppl.ed; but in 
Regard the Conſideration of B.'s Marriage did not extend to him, the Court retutea 
him any Relief. Abr. Ca. Eg. 258. 


S. E. C T. V. 


Of Commion Recoveries. + 


(A) Recovery what, and how a Common Recovery differs from other Ke 
coc eries. | 

Recovery in general is the obtaining of any Thing unjuſtly taken or detained, of 

Judgment or Trial of Law. | 3 | * 

And it is either a Common Recovery, which is ſuch a Recovery as is u{cc wy 
2 Aſſurance of Land, or a true Recovery which is not uſed as an Afſuranc 
of Land. 

A true Recovery is an actual or real Recovery of any Thing, or the Value yu 
by Judgment; as if a Man buys Land of another with Warranty, and this 1 5 
afterwards recovered by. a third Perſon ; the Buyer has Remedy againſt the de 1 
recover it in Value, that is, to recover ſo much Money as the Land '5 ** 
F. N. B. 124. * 
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But the Common Recovery (which is here propoſed to be treated of) is Hctio 
quris, feigned formal Thing by Conſent, and is uſed where a Man is deſirous to 
a off an Eſtate-tail, Se. in Lands or Tenements, to the End to ſell, give or be- 
queath, as he thinketh meet, for the Aſſurance of them that ſhall after have the Land. 

And this is ſomewhat after the Example of the Recovery upon Title, which is 
wthour Conſent and contrary to the Will of him againſt whom the ſame is had: For 
there is in this a colourable Suit, wherein there is a Demandant. which is called the 
Recoveror, and a Tenant which is called the Recoveree, and one that is called to war- 
m upon a ſuppoſed Warranty, which is called the Vouchee. Co. Lit. 154. Vide the 
Preamble of the Star. 23 H. 8. c. 10. 23 Flix. c. 3. Doct. & Stud. 41. 


(B) Of the Origin of Common Recoteries. 


Ommon Recoveries and Fines are ſaid to be firſt invented when Intails fell out 
to be inconvenient ; for before the Star. de donis conditionalibus, Weſtm. 2. cap. 1. 
Feoffees after they had Iſſue had Power to alien and diſinherit the Ifſue contrary to 
the Mind of the Donors. : 

And by this Statute in Edward the Pirſt's Time, the Inheritance was made ſo 
kong, as that the Tenants in Tail could not put away the Land from the Heir by 


longer than for his own Life. 

But from this Statute there aroſe many Inconveniencies ; for by this Means the 
Lands were made ſo ſure to the Heir, as that the Father could not put it from him; 
and hereupon the Son oftentimes proved diſobedient, negligent, waſteful, Sc. know- 
Ing he could not be diſinherited; and many Times the Owners themſelves of ſuch 
tailed Lands were leſs fearful to commit Felonies, Murders, Manſlaughters and 
reaſons, for that they knew that none of theſe Acts could hurt the Inheritance of 
heir Heir. | 
Again, ſuch as had intailed Lands could make little or no Profit of them ; for none 
ould give a Fine of any Value upon ſuch an uncertain Eſtate as that of the Owner's 
ife only, neither would they much improve the Lands for the ſame Reaſon, with 
fany other Inconveniences. . | 
For the Remedy whereof ſeveral later Statutes were made, as 4 H. J. c. 24. 
2H. 8. c. 36. whereby a Tenant in Tail may diſinherit his Son by Fine and Procla- 
tions. ; 

By 26 H. 8. c. 13. Tenant in Tail forfeits his Land for Treaſon. 

By 32 H 8. he may make Leaſes for twenty-one Years or three Lives, Oc. 

By 33 H. 8. intailed Lands are liable by Extent for the King's Debt. 

w_ by 13 Eliz. c. 4. they are faleable for his Arrearages upon his Account for 
IIs Office. | 

Alſo for the Remedy of thoſe Inconveniencies of intailed Lands theſe Common 
\ecoveries were firſt invented, and Men began to cut off Intails by ſuch Means as 
iey could find Law for it; and now by Uſe theſe Recoveries are become Common 
ſurances againſt Intails, and againſt Remainders and Reverſions, and are the 
feneſt Aſſurances that Purchaſers have for their Money, being grounded upon the 
icteſt Principles of the Law, tho' by Conſent; for a Fine will bar the Heirs in 
0 but not the Remainders or Reverſions; but theſe Recoveries will bar them all. 
10. 22, 62. 

Mr. ft, in his Symbol. Part 2. F. 1. faith, That the End and Effect of a Com- 
don Recovery is to diſcontinue and deſtroy Eſtates, Remainders and Reverſions, 
id to bar the former Owners thereof. 


O The Nature and fictitious Formality in ſuffering Common Recoveries. 


HE Common Recovery is ſometimes with a ſingle Voucher, which is when the 
Vrit is brought againſt him that is to paſs the Land immediately, and he does 
Wn over the Common Vouchee. | | | 
ind ſometimes it is with a double Voucher, which is when the Writ is brought 
zunſt another to whom he that is to paſs the Land has aliened it, and he ny 
8 B vouc 


any Act of Conveyance or Attainder, nor let it, or any way charge or incumber it 
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Recovertes. a Part L 


Recovery in 
Value or pro 
rata What. 


| juſt Title, and beſides. he ſhall. recover Recompence over in Value; and this be 
judged in Law to go in Succeſſion of Eſtate as the Land ſhould have done, whic 


— 


vouch him that is to make the, Aſſurance, and he does vouch over the Common 
Vouchee ; and this is the ſureſt Way, and the ſafeſt. Kind of Recovery. 

The Formality of a Common Recovery is, that by Agreement of the Parties 4 
real Action is begun by a Mirit of Entry brought by him that is to have the Land al. 
ſured againſt him that is to make the ſame Aſſurance, if it be with a ſingle Vouchy. 
or if it be with a double Voucher, againſt him to whom he that is to make the Aſſurance 
has aliened the Land. 

See concerning Vouchees,, poſt. © 

And. in this Suit the Recoveror that brings the Action ſurmiſes that the Tenare 
againſt whom the Writ is brought has no Right to the Land, but that the Recoverge 
has Right thereto, and that the Tenant came to it from ſuch a Stranger whom the 
Demandant does name. 

And to this the Tenant does appear in Perſon or by Attorney, and then enters into 
Defence of the Land, but in Pleading vouches to warrant, alledges that he bought 
the Land of 7. S. a Stranger, who in the Conveyance. thereof bound himſelf and his 
Heirs to warrant and make good the Title to him or them ro whom it is conveyed, 
and thereupon, he prays that J. S. may be called in to.defend the Title, and then he 
is allowed by the Court to call in F. S. to ſay what he can for the juſtifying of his 
Right to the Land before he ſo conveyed it. 

And hereupon J. S. appears and makes ſhew as if he would defend the Title, but 
prays further Day may, be aſſigned. him to make his Defence, which being granted by 
the Court, at the Day appointed he by Agreement, Covin and Aſſent of the Parties, 
does not come in, but makes Default. 

And thereupon. the Land is to be recovered. by him. that brought the Writ agiinſt 
the Tenant, and he is left for his Remedy, to J. S. upon this Warranty, and ac- 
cordingly Judgment is given by the Court that the Demandant or Recoveror hl 
recover the Land demanded againſt the Tenant, and that the Tenant ſhall recover ſo 
much Land of J. S. of his own Land in Recompence for the Land recovered from 
him, which he ought to have warranted and defended, but ſuffered to be loſt, See 
1 Co. 94% 10 Co. 43, 4. 

And this Recovery over is called a Recovery in Value or pro rata. 

But if the Recovery be with a double Voucber or a treble Voucher, F. F. is upon his 
Appearance to call or vouch to warrant J. D. and to alledge in the ſame Manner az 
the Tenant does, and to pray that F. D. may came in, and. thereupon 7. D. appears 
and makes Default: And ſo if there be more Vouchers, and then there muſt be 
ſeveral Recoveries over in Value againſt every one of them; but he that is the lal 
Vouchee is always the Common Voucher, who is one of the. Criers of the Court of 
Common Pleas, a Man not worth any Thing, and one. that has no Land to render in 
Value upon the ſuppoſed Warranty. | 

And by his. Deviſe grounded upon the ſtrict Principles of Law the firſt Tenant 
does willingly let go the Land for the Aſſurance of the Purchaſor, and yet in Trium 
has no Recompence over, becauſe-the Vouchee has no Land to render in Value. 

And by this Means, if one has an: Eſtate-tail in Lands which he is deſirous to ſell of 
to convert into an Eſtate in Fee-fimple, the ſame is commonly done, for the Tenant 
in Tail cauſes the Purchaſor, or ſome Friend of his, to bring a Mrit of Entry againl 
him for this Land, .and he appears to the Writ, and. in Pleading ſays, that the Land 
came to him or his Anceſtors from ſuch a Man or his Anceſtors, who in the Cot- 
veyance bound themſelves to warrant it. 

And thereupon that Man is called in, who appears and makes Default, and there. 
upon. Judgment is had againſt him in Manner as aforeſaid. : 

Or if he would have the Recovery with a double Voucher, then he by Fine, Teal. 
ment, or Deed of Bargain and Sale inrolled diſcontinues the Land, and then calls 
the Recoveror that is to have the Land to bring this Writ of Entry againſt the B, 
continuee, and he vouches the Tenant in Tail, who vouches over the Comm? 
Vouchee, and ſo it is done. 

And by this the Eſtate-tail that the Tenant in Tail has or had is barred and bound, 
for that it appears now he had: no; Power to intail the Land whereunto he had 19 


the Reaſon why the Recovery is a Bar to all that are in Remainder and Reverb 
as well as to the Iſſues in Tail. F N. B. 134. 9 O. 6. Jad 
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And in the ſuffering of theſe Recoveries the Tenants and Vouchees do appear 
moſt commonly in Perſon in Court, and ſo the Recovery is finiſhed in the Court pre- 
ently without more ado ; but ſometimes they will not or cannot appear in Perſon, 
and: then they appear and, ſuffer the Recovery by Attorney, and in that Caſe there 
muſt be a Conuſance for a. Warranty. of Attorney taken to authorige the Attornies in warrant of 
the Manner mentioned in the Second Part of this Wark. Attorney. 

There muſt. be two Attornies at the leaſt, with Authority jointly and ſeverally, 
that if one - _ dies before the Recovery be ſuffered, the other may have Power 

do and diſpatch it. 

5 And theſe Warrants of Attorney for the ſuffering of Recoveries are to be acknow- 
ledged-and-certified in the ſame. Manner as the Conuſances of Fines acknowledged in 
the Country are, except that Recogniſances for Warrants of Attorney for Recoveries 
may be taken by any Judge of the Court of Common Pleas, or any Serjeant at Law, 
without a Dedi mus Pot eſtate m. | ; Dedimus Po- 
But if any others take it, they uſe to do it by, a ſpecial Dedimus. Poteſtatem, which Halen. 
+ to command the Commiſſioners therein named to come to ſuch Perſons and to 
uke the Names of their Attorney or Attornies in the Suit, and to certify. the ſame 
in the Chancery under their Seals ſuch a Day. 

And if a Feme Covert be to make the Conuſance, it ſeems ſhe is to be examined Examination. 
2 in the Caſe of the Conuſance of a Eine. 

And when this is done the Recoveries may be ſuffered by the Attornies without 
the Perſonal Appearance of the Parties. 

And this is as good a Recovery as the other which is ſuffered by the Perſons them- 
ſelves appearing. in Court; but it will require longer Time for the Perfection of 
it, for in this Caſe there muſt go forth a Symmoneas ad warrant', which muſt have $erm:neas. 
nine Returns before the Recovery can be perfected, and by that Time one of the 
Parties may be dead, 

And when the Recovery is thus ſuffered by the Parties in Perſon, or by their At- 
tornies, the ſame is to be entered, by. ſome one of the Clerks of the Court of 
Common, Pleas. upon the Rolls of the ſame Court, there to remain upon Record. 

And herein there muſt go forth. a, Writ of Execution called an Habere facias ſei- Halere facias 
ſuam, which is, ſent, to the Sheriff of the County where the Land lies to put the Re- nan. 
coveror in Poſſeſſion, of the Land, except a Recovery be of a Reverſion of Land 
after a Leaſe for Years.of it, in which Caſe the Reverſion ſhall be in the Recoverors 
by a Claim, without any Writ. 


And, this Writ. the Sheriff returns as executed according to the Contents thereof, Return. 
ho in Truth he never does any Thing upon it. 

And after all this the ſame Proceeding is to be exemplified by the Clerk of the 
lame Court. 1. Co. 94. 10 Co. 43. | 


(D) The Uſe and Operation of Common Recoveries. 


Recovery being Matter of Record is much of the Nature of a Fine, and ſuch a 

Thing as whereof the Land takes Notice; for it is now become a formal and 
orderly Manner of Aſſurance of Lands, and one of the Common Aſſurances of the 
Kingdom, or a Common Way and: Means to paſs Lands from one to another. 

And therefore if a Tenant for Life ſuffers ſuch a Recovery of his Land, it is a 
Forfeiture of his Eſtate ; an Uſe may be averred upon it as well as upon a Fine, and 
it may be avoided: for Covin as well as any other Kind of Conveyance. 

But it is of ſpecial: Uſe, and has a ſpecial Virtue to bar and bind Eſtates in Tail, 
nd all the Remainders and Reverſions thereupon. 

* becauſe many of the Inheritances of the Kingdom depend upon this Aſ- 
dance, and it is oftentimes the greateſt Security Purchaſors have for their Money, 
tierefore it has much Favour from the Law at this Day. 

And therefore the Law will not endure it ſhall be diſputed againſt, for Communis 
oY facit jus; and hence it is that it ſhall not be avoided for ſmall Errors, for it is 
1 Rule of Law, Conſenſus tollit errorem. $5 Co. 41. 10 Co. 3), 39. 3 Co. 5, 

55 4 Dr. & Stud. 41, 49, 50. Stat. 13 El. c. 5, 23. c. 3. / H. 8. c. 4. 

4 if a Recovery be ſuffered by a Tenant in Tail, hereby he has not only diſ- 
he _ barred and deſtroyed the Eſtate-tail, and ſo defeated himſelf and his Iſſues, 
ormer Owner of the Land, and all the Remainders and Reverſions ay. 9 

| that 
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Caſes not pro- 
hibited by 
Statutes. 
King. 


Subjects. 


the like, the Remainder to the King in Fee- ſimple or Fee-tail ; ſuch Eſtates in Ta 


that ſhould take Place after the Eſtate-tail, whether they be in eſſe or contingent 
only, but alſo all former Eſtates, Leaſes and Charges made by him in Remainder 
Reverſion. 

For when the Eſtate-tail in Poſſeſſion is not barred by a Recovery, the Eſtates in 
Reverfion or Remainder are not barred, for Sd non in magis propinquo non in nazi 
remoto valebit; ſo it is converſo; where the Eſtate-tail in Poſſeſſion is barred by the 
Recovery, all the Remainders and the Reverſions, Conditions, Charges, Incun. 
brances and Eſtates dependant upon it are barred alſo, except it be in ſome ſpeciz] 
Caſes where the Remainder or Reverſion is in the King. And therefore, 

If A. be Tenant in Tail, the Remainder to B. in Tail, the Remainder to C in 
Fee, or B. or C. makes a Leaſe for Years of the Land, or grants a Rent-charge out 
of the Land, or enters into a Statute, or the like, or grants the Remainder or Re. 

verſion upon Condition, and after A. ſuffers a Common Recovery of the Land, and 
after dies without Iſſue; in this Caſe the Recoveror ſhall hold the Land diſcharged 
of all theſe Eſtates and Charges in Remainder. 

But it is otherwiſe if 4. himſelf makes a Leaſe, or enters into a Statute, and then 
ſuffers a Common Recovery of the Land; in this Caſe this Recovery does not ayoid 
but affirm the Leaſe or Charge; for whereas it was before avoidable by the Iſſue in 
Tail, or him in Remainder or Reverſion, now it is good againſt them all, and the 
Recoveror alſo ſhall hold it charged and ſubject to the Leaſe and Charge of the 
Tenant in Tail. a | 

This Kind of Aſſurance therefore is in ſome Reſpects better than a Fine, for a Fine 
will bar the Heir in Tail, but not him that is in Remainder or Reverſion, but a Re- 
covery will bar them all. x Co. 62, 25. Doct. & Stud. 49. 44 Ed. 3. 22. | 


(E) What is the Reaſon that Common Recoveries are a Bar, 


HE Recompence in Value is the Reaſon of the Bar by Common Recovery a. 

gainſt the Iſue in Tail, but it is not the Reaſon of the Bar quoad him in Re- 
verſion, or him in Remainder ; but the Reaſon of this is, that the Recoveror by 
Suppoſition of Law is in of the Eſtate-tail, and he had ee ul of Law a Con- 
tinuance ſtill; as at Common Law the Donee poſt prolem ſuſcitar* might have aliened 
and barred the Donor ; and a Common Recovery is as a Conveyance excepted out 
of the Stat. de donis conditionalibus, and the Recoveror is in of the Eſtate that the 
Vouchee had; but the Iſſue in Tail is barred of his Claimer in Reſpect of the in- 
tended Recompence by the Recovery, and the Eſtate-tail having in Judgment of 
Law Continuance, nothing upon the Reverſion or Remainder may take Place; and 
this is the Reaſon that a Charge made by him in Remainder cannot take Place after 
the Recovery ſuffered by the Tenant in Tail. 2 Lev. 27. 
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(F) Who is bound and barred by a Common Recovery. lot 
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Ommon Recoveries ſhould be in ſuch a Caſe as is not prohibited by ſome 
Statute Law ; for, | 

If the King gives any of his own Lands whereof he is ſeiſed, or cauſe or procure 

another in Conſideration of Money or other Land to give the Lands whereof be! 

ſeiſed in Tail to any of his S»bje#s or Servants in Recompence of their Service, d 


cannot be barred by a Common Recovery: And therefore if ſuck a Tenant in Ta 
ſhall ſuffer a Recovery of ſuch Land, it is void, and it will neither bar the Iſſues i 
Tail, nor any of them in Remainder, nor the King. 5 a 

But if the King makes ſuch a Gift in- Tail, keeping the Reverſion to bimſeiz * 
after grants the Reverſion to another; in this Caſe the Tenant in Tail may fuſe! 
Recovery, and bar the Eſtate-tail and the Reverſion alſo. — 

And where a Subject by the King's Proviſion makes ſuch a Gift in Tail, an — 
grants the Remainder to the King for Life or Vears only; in this Caſe the Eſta 
tail, Remainder and Reverſion alſo may be barred by a Common Recovery. * 

So in other Caſes where a Subject makes a Gift in Tail, the Remainder to 
King in Fee ; this Eſtate-tail may be barred by a Common Recovery. 
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And therefore if the Tenant be in Tail, the Remainder or Reverſion in Fee to 
mother, and he in Remainder or Reverſion by Deed indented and inrolled bargains 
ind ſells his Remainder or Reverſion in Fee to the King; or if one covenants to 
hind ſeiſed to divers Uſes in Tail, the Remainder to the King in Fee; in theſc 
Cafes the Eſtates and the Reverſion and Remainders depending thereupon may be 
wrred by a Recovery. 8 . | 
& if a Man makes a Gift in Tail, the Remainder in Fee, and he in the Re- 
minder grants his Remainder to another for Life, the Remainder to the King in Fee 
u Condition, the Eſtate ſhall be void upon the Tender of 20 J. in this Caſe the 
ſare-tail, and the Reverſion alſo and Condition thereupon may be barred, | 
& if the Duke of Lancaſter had made a Gift in Tail, and the Reverſion had de- | 
ended to the King; this Eſtate-tail might have been barred by a Recovery. 1 
& if Prince H. Son of H. J. had made a Gift in Tail, the Remainder to H. y. in | | 
Fee, which Remainder by the Death of H. J. had deſcended to H. 8. in this Caſe the 
Teqant in Tail might have barred the Eſtate-tail by a Recovery. 
And yet if the King makes a Gift in Tail, the Remainder in Tail, or grants the 
gererſon in Tail; in theſe Caſes a Common Recovery may not be ſuffered to bar 
the Intail, Remainder or Reverſion. Stat. 34 H. 8. c. 20. Co. Lit. 3711. 2 Co. 5, 16. 
(0. 8. 
"Ind 10 bs Husband for the Advancement of his Wife in N and the Prefer- Husband and 
nent of the Heirs of their two Bodies, makes an Eſtate in Tail to him and his Wife Wife's Join- 
id the Heirs of their two Bodies, and the Wife after her Husband's Death alone by ture. 
ſelf, or with any other Husband, ſuffers a Common Recovery of the Land 
thereof this Eſtate is made; this Recovery will not bar the Eſtate-tail. 
But if in this Caſe the Recovery be ſuffered by the Heir in Tail, or by the Heir 
rd bis Mother together, it is a good Recovery. | | 
And therefore if A. be ſeiſed of Land in Fee, and he makes a Feoffment in Fee, to 
he Intent that the Feoffee ſhall re-convey it to him and his Wife and the Heirs 
[le of his Body; and this is done accordingly, and they have Iſſue a Son, and ſhe 
urrenders or makes a Forfeiture, and he enters and ſuffers a Recovery; this is a good 
ecovery and Bar to the Eſtate-tail: Or if the Writ be brought againſt the Mother, 
nd ſhe vouches the Heir in Tail, and ſo a Recovery is had, this Recovery will bar 
e Eſtate-tail. Stat. 11 H. J. c. 20. 3 Co. 58, 59, 61. 
And howſoever at the Common Law a Recovery againſt a Tenant for Life with a 
'oucher upon a lawful Warranty and a Recovery in Value was a Bar to him in Re- 
ae" ug Reverſion ; and there was no Remedy in this Caſe, yet at this Day it is 
therwiſe. 
And therefore if Tenant in Tail after Poſſibility of Iſſue extinct, Tenant by the Forfeiture, 
uteſy, or any other Tenant for Life, ſuffer their Lands to be recovered from them 
y Covin and Agreement, either as immediate Tenants or as Vouchees upon feigned 
es, without the Aſſent and to the Prejudice of him in Remainder or Reverſion; 
ch Recoveries are void, and will not bar the Remainders or Reverſions, but are 
tfeitures of the Eſtates of ſuch Tenants for Life. 
lnſomuch that if Tenant for Life be made 'Tenant in fait to the Writ, or Tenant 
Law upon the Voucher, and ſo a Recovery be had; as if Tenant for Life makes 
Leaſe for Years, and the Leſſee for Years makes a. Feoffment in Fee, and the 
toffee ſuffers a Common Recovery in which the Tenant for Life is vouched, and he 
2 Common Vouchee ; theſe Recoveries will not bind the Reverſions or 
emainders. | 
But there is no Proviſion made at this Day to preſerve the Reverſion or Remainder 
pectant upon an Eſtate- tail, nor to avoid a Recovery of the Tenant for Life where 
in the next Remainder is agreeing and aſſenting to ir. | 
And therefore if there be Tenant for Life, the Remainder to A. in Tail, the Re- 
under to B. in Tail, Oc. with divers Remainders over, and the Tenant for Life 
mrs a Common Recovery, in which he vouches A. who vouches the Common 
hee; in this Caſe this is a good Recovery and bars the Eſtate- tail, the Re- 
landers and Reverſions alſo. 
And if one be ſeiſed of Land in Fee, and have two Sons, A. by his firſt Wife, 
- B. and a Daughter by his ſecond Wife, and he deviſes the Land to his Wife for 
le, the Remainder to B. his Son in Tail, and the Reverſion of the Fee deſcends to 
and the Writ of Entry is brought againſt the "Tenant for Life, and the vouches B. 
© vouches the Common Vouchee, and ſo a Recovery is had without the Aſſent 
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, of the Heir in Reverſion ; this is a good Recovery, and a B 8 * 
1 Remainder and ton,” 4 en in ales 
nd if a Writ of Entry be brought againſt the Tenant for Life, and her 
fault after Default, and then the next in Remainder in Tail is N be. c 
in Aid of — in apy or Remainder, and then they vouch over, and wr. uſt I 
covery is had ; this is a good Recovery, and a Bar to al ) ; "= nt 
= A | 8 Ys o all the Eſtates in Remainde ur te 
But if the Writ of Entry be brought againſt the Tenant for Lif, im — 
8 - * wg and they —— the Common r ** 7 
covery is had; this will be no good Recovery to bar the Eſtate- tai — ; 
* Mr” 43) 45. 3 Co. 6. 1 4 „„ 14 Eliz, 1 
nd if Spiritual Perſons, as Biſhops, Deans, Parſons, and ſuch like, ſuff, in 
covery of their Eccleſiaſtical Lands; ſuch a R "Js void HM uh 
Succeſſor. Co. Lit. 44. . e 10 wee ed. gin not bind GG 
But if it be not in ſome ſuch prohibited Caſe as before, and the An 
and ſuffered by and between ſuch Perſons, and of ſuch W : 8 „5 
Manner as aforeſaid ; in ſuch Caſes, altho* there be in Truth no Warrant * ar 
upon which the Voucher is had, and altho* there be nothing to be — = 1 
Value, for that the Vouchee has no Land to recover over in Recompence, r 4 
altho* no Execution be done in the Life- time of the Party againſt whom * * ouc| 
covery is had, yet is the ſame regularly a perpetual Bar to the Parties againſt 8 4 
the ſame is had and their Heirs, of all the Eſtates they have in Fee-ſimple, Fee * Eſtate 
or for Life in them, and againſt all them in Remainder or Reverſion, and their Re — 
mainders and Reverſions that are depending upon the Eſtates; with this Differ: : * 
the Recovery with the ſingle Voucher does not bar any Eſtate but ſuch as * 4 
5 A bas in gc ng Ha the Time - the Recovery had, ſo that if the Tues An 
ail be in any other Eſtate, as by Diflzifin th ici | 
* like; this Eſtate is not LT I 2 f - 
ut the Recovery with the double Voucher does bind and bar all I 7 
and Titles that the Vouchee has at the Time of the Entry Ar Fo 
r 1 Co. 94. Plow. 357. 3 Co. 59, 12 Ed. 4. 13. 13 Ed. 4. 1. i Tra 
4 the Writ of Entry be brought againſt the Tenant in Tail, and be vouches the "mn 
Common Vouchee, and ſo a Recovery is had; this Recovery with a ſingle Voucher inf 
whe you 295g pv; a Bar to the Eſtate- tail if it be then in Poſſeſſion and rf er 
; ! 
5 G. 5 e er to all the Remainders and Reverſions depending thereupon S] 
o if Lands be given to A. in Tail, the Remainder to the right Hei | 
: * : t Heirs of B. (J. 
being then living) and the Writ of Entry is brought againſt the Th Tai : 15 i 
he does vouch over the Common Vouchee ; this is a good Recovery, and a Bir 0 roup 
* gr and the Remainder alſo. * by 
ut if the Tenant in Tail be diſſeiſed, and then ſuffers a R | 1 
* ith a ſing] 
Voucher; or if the Diſſeiſor makes a new Eſtate in Tail to the Tenant in Tal. a * 
then the Tenant in Tail ſuffers a Recovery with a ſingle Voucher; or if the 1cuant vill h 
. in Tail makes a Feoffment in Fee of Land, and then takes back a new Efe 
himſelf from the Diſcontinuee in Tail or in Fee, and then ſuffers a Common Recs ery | 
very with a ſingle Voucher, by this Recovery the Intail is not barred. anno 
* by a Recovery with a double Voucher, in theſe Caſes the Eſtate- til l after 
; | An 
And therefore where the Tenant in Tail levies a Fi 
. ne, makes a Feoffment, or bet. Hus); 
gains and ſells the Land by Deed indented and inrolled, and the Writ is brought Youch 
2 the Conuſce, Feoffee or Bargainee, and he vouches the Tenant in 1% 3's i 
e vouches the Common Vouchee; this bars the Eſtate-tail, and the Remaincer and altho! 
Reverſion depending thereupon. An 
So if in theſe Caſes the Conuſee, Feoffee or Bargainee makes a new Fſtate i" a them. 
to the Conuſor, Feoffor or Bargainor, or he diſſeiſes the Conuſce, Feoffce or BA. ne © 
gainee, and then levies a Fine, makes a Feoffment, or bargains and {els to an tber a 
againſt whom the Writ of Entry was brought, and he vouches the Tenant in Tal If 
_ he vouches the Common Vouchee ; but by this Recovery the firſt and ſecond Cin 
| ſtate-tail, and all the Remainders and Reverſions depending thereupon arc barred. Writ 
1 Co. 135) 136, 3 Co. 59. 10 Co. 45. 12 Ed. 4. 19. 13 Ed. 4. ſecon 
| So if Lands be given to J. S. and the Heirs Male of the Body of bis Wife e. s 


aaa Fran: he has Iſſue a Son, and after his Wife dies, and he diſcontinue ” 
| taxes 
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tes an Eſtate to him and the Heirs Female of the Body of his ſecond Wife, and 
fer diſcontinues again and takes an Eſtate to him and the Heirs Female of his own 
Jody, and after diſcontinues again, and the Writ of Entry is brought againſt the 
vt Diſcontinuee, and he vouches the Tenant in Tail, who enters into the War- 
ty generally and voucheth the Common Vouchee; this is a good Recovery and a 
wr to all the Eſtates in Tail, and the Remainders and Reverſions alſo. 

and if A. before the Statute of Uſes had been Tenant in Tail, and had made a 
regffment in Fee to B. and he and B. had after made a Feoffment to C. to the Uſe 
A and his Wife and the Heir of their two Bodies, and then the had died, and 
ter A. had entered upon C. the Feoffee, and made a Feoffment to , in Fee, 
inſt whom F. F. had brought a Writ of Entry, and he had vouched A. the Tenant 
: Tail; this had been a good Recovery and a Bar to all the Eſtates. 3 Co. 5. Plow. 
- Manxel's Caſe. l | 
And if Lands be given to Husband and Wife and the Heirs of the Body of the Husband and 
nusband, with Remainders over to Strangers, and the Husband alone diſcontinues Wie. 
e whole Land by Fine, Feoffment, or Bargain and Sale by Deed indented and in- 
wled, and the Writ of Entry is brought againſt the Diſcontinuee, and he vouches 
he Husband alone without the Wife, and the Husband vouches the Common 
ſouchee, and ſo a Recovery is had; this is a good Recovery for the whole Land, 
und a Bar to all the Eſtates in Tail and Remainder and Reverſion, but not to the 
Fhte of the Wife for her Life after the Husband's Death. | 
But if Lands be given to the Husband and Wife and the Heirs of their two. 
Bodies, with Remainders over to Strangers, and the Husband alone diſcontinues, 

nd the Recovery is ſuffered, as in the laſt Caſe; it ſeems this is no Bar to the 

ate in Tail, or Remainder or Reverſion, for any Part of the Land. 
And yet if Lands be given to F. S. and F. D. in Tail, and J. S. diſcontinues the 
hole, and the Writ of Entry is brought againſt the Diſcontinuee, and he vouches 
I alone; this is a good Recovery for the one Half of the Land, and a Bar to all 
te Eſtates. 
And if Lands be given as before to Husband and Wife and the Heirs of their two 
Bodies, and the Writ of Entry is brought againſt them both, and they vouch the 
mmon Vouchee, or the Husband alone does continue, and the Writ is brought 
wainſt the Diſcontinuee, and he vouches the Husband and Wife both, and they 

iter into the Warranty and vouch the Common Vouchee, and fo the Recovery is 
dad; theſe are good Recoveries for the Whole, and a Bar to all the Eſtates in Tail, 
and to the Eſtate of the Woman, and to all other Eſtates. 3 Co. 5, 6, 32. 

And where Lands are given to a Man and his Wife and the Heirs of the Body of 
de Wife, or to the Wife and the Heirs of her Body, and the Writ of Entry is 
rought againſt the Husband and Wife, and they vouch the Common Vouchee ; 

ele are good Recoveries, and will Bar the Husbands and Wives, and the Eſtates in 
al, Remainder and Reverſion. 

And where a Man has Land in which his Wife has a Jointure, or to which ſhe 
vill have the Title of Dower after his Death, if the Writ of Entry in this Caſe be 
roupht againſt them both, and they vouch the Common Vouchee, and ſo a Reco- 
ry is had, this Recovery will bar them both: But the Husband alone without her 
ennot bar her of any ſuch Eſtate by a Recovery, for ſhe may falſify and avoid it 
ther his Death. Plow. 514. 

and if Lands be given to Husband and Wife and the Heirs of the Body of the 
Husband, and the Writ of Entry is brought againſt the Husband alone, and he 
vouches the Common Vouchee, and ſo a Recovery is had with a ſingle Voucher; 
is is no good Recovery of any Part of the Land, nor bar to any of the Eſtates 
tho' the Husband ſurvives the Wife. 3 Co. 5. 1. 12 Ed. 4. 1 
and yet if Lands be given to two others, and the Heirs of the Body of one of 
dem, the Remai over to a Stranger, and the Writ of Entry is brought againſt 
me of them, and he vouches the Common Vouchee, and ſo a Recovery is had; this 
* 4 good Recovery, and a Bar to all the Eſtates for the one Half of the Land. 5 
lf Lands be given to A. in Tail, the Remainder to B. in Tail, the Remainder to 

\ in Tail, the Remainder to D. in Fee, and A. makes a Feoffment in Fee, and the 

Of of Entry is brought againſt the Feoffee, and he vouches B. (being him in the 
"2% Remainder in Tail) to Warranty, and he vouches the Common Vouchee ; 

* 1a good Recovery, and a Bar to the ſecond Eſtate-tail, and all the Remainders 
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Se. as in the Caſe of a Fine. 3 Co. 5. 


e 
and Reverſions depending thereupon; and yet it is no Bar of the firſt Eſtate. u 
which A. has. 3 Co. 6. 

If the Writ of Entry be brought againſt a Mortgagee, and he vouches the Common 
Vouchee, and ſo a Recovery is had; this is no good Recovery to bar or bind 1, 
Mortgagor, but that he may enter upon the Condition broken. 

So if one gives Lands to B. and his Heirs ſo long as C. ſhall have Heirs of his By, 
and B. ſuffers a Common Recovery, and vouches the Common Vouchee ; this i; 2 
good Recovery to bar the Donor of the Poſſibility, for in both theſe Cafps he that h 
to be barred has no Remainder or Reverſion, but an Intereſt or Poſſibility, yyia 
cannot receive a Recompence in Value. 5 

But if in theſe Caſes the Mortgagee vouches to Warranty the Mortgagor, or B. U 
Donee vouches the Donor, and ſo they vouch over the Common Vouchee, and {, 
the Recovery is had; theſe will be good Recoveries to bar both them and their Heir 
for ever. | 

And if one has an Eſtate in Fee-ſimple determinable on a Limitation or a Cog. 
dition, or if Lands be given to A. and his Heirs until B. pays to him 1001. and then 
that it ſhall remain to B. and his Heirs, and A. in this Caſe ſuffers a Common ge 
covery, and vouches the Common Vouchee; it ſeems this is no Bar to B. and jj 
Heirs, but that upon Payment of the 100. he ſhall have the Land. 

So if one by his Will deviſes his Land thus: I give unto A. my Son and his Hein 
for ever my Land in V. paying 201. to B. when A. ſhall come to twenty-one Year 
of Age, and then that A. and his Heirs ſhall have it for ever; and if A. ſhall die with. 
out Heirs of his Body, C. being then living, that then C. ſhall have it to him and his 
Heirs for ever, and A. pays the 20 . to B. at his full Age, and then ſuffers a Re- 

covery of the Land; this is no Bar to C. of his Eſtate. Cur* Mic. 18 Fac. B. R. U 
vide the Caſe of Pell and Brown. 

But note in the Caſes before, where it is ſaid that a Recovery is void, it is meant 
as to the Heirs and them in Reverſion and Remainder ; for as to the Parties them- 
ſelves that ſuffer the Recovery, the ſame is for the moſt part good, and binds them 
by way of Eſtoppel and Concluſion. 

And note alſo, that a Stranger that has Right to the Land at the Time of the Re. 
covery ſuffered is not barred at all by the Recovery, or by his want of Non-clin 


A Stranger that has Right to the Land at the Time of the Recovery ſuffered is 
not barred at all by the Recovery, or by his Laches of Non-claim, Cc. as in th 
Caſe of a Fine. 3 Co. 5. Wi 

He that is in an Eſtate in Poſſeſſion by Title above the Recovery, ſhall not! 
bound by the Recovery. 1 Co. 96. 4. 

Where Lands were deviſed to A. for Life, and if A. ſhould die leaving Iſſue Male, 
then to ſuch Iſſue Male and his Heirs for ever; but if A. ſhould leave no Iſſue Mat, 
then to B. in Fee; and A. ſuffered a Common Recovery of theſe Lands, and fie 
Years paſſed : The right Heirs of the Teſtator were barred, in Regard they ought to 
have entered upon ſuch Forfeiture, and had no new Title of Entry upon the Den 
of the Tenant for Life. 1 i. 520. TS | 

On a Recovery it was objected, that the Recovery was a wilful Forfeiture in Polt 
of Law, and was voluntary, and upon no Condition; and that it ought not to be 
ſupplied or maintained in Equity; but the Court decreed it. 1 Chan. Ca. 49. 
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(G) Of the Parties in Common Recoveries in general. 


* every good and binding Common Recovery it is requiſite that there be a l., 
m andant, a Tenant, and a Vouchee, as the efficient Cauſes thereof; for if either dl 
theſe be wanting, it is not a compleat Recovery. 
And therefore if a Common Recovery be had againſt the Tenant in Tail without 4 
Voucher, this is void. | 

And for this it is to be known that ſuch Perſons and by ſuch Names may be De 
mandants, Tenants and Vouchees in Recoveries, as may be Cogniſors and Cogni/ees i 
Fines. 2 Weſt, Tit. Recoveries. Co. Lit. 372. 3 

And therefore a Recovery ſuffered by an Infant appearing by his Guardian is 5% 
and will bind him and all others. Hob. 25. 
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$6 allo a Recovery had againſt a Woman that has a Husband being joined with her 
nusband will bind her and all others. 10 Co. 43. Plow. 515. 


(H) Of the Demandant. 


HE Demandant is he who brings the Writ of Entry, and may be termed the 
T Recoveror. | 


(1) Of the Tenant. 


HE Tenant is he againſt whom the Writ of Entry is brought, and may be 
T termed the Recoveree. 

It is neceſſary in a Recovery that there be a lawful Tenant to the Præcipe, i. e. Tenant to thy 

hat the Writ of Entry be brought againſt one that at the Time of the Writ brought Præcipe. 
« Tenant of the Freehold, either by Right, . e. that has an Eſtate for Life at leaſt 
in the Land, or by Wrong, 1. e. that is a Diſſeiſor of the Land demanded, and N 
whereof the Recovery is had. Dyer 252. Co. Lit. 46. 3 Co. 6. 
And therefore in this Caſe the Courſe is where the Land to be recovered is in Poſ- 
ſeſſon, and a Fine and Recovery is had of it together, the Fine is ſued out firſt, for 
this makes the Conuſee Tenant of the Freehold of the Land, and then the Recovery 
b had againſt him. | 

And when the Recovery is to be had of a Reverſion, and that there is an Eſtate 
or Life in Being of the Land whereof the Recovery is to be had, (for an Eſtate for 
Years, or any ſuch like Eſtate, will not hinder the ſuffering of a Recovery) there the 
ourſe is to get a conditional Surrender for the Tenant for Life of his Eſtate to him 
nReverſion or Remainder, to the End that he may be perfect Tenant of the Inhe- 
Fitance, and then the Writ of Entry may be brought and the Recovery had againſt 
tim ; for if a Writ of Entry be brought againſt a Stranger, and he vouches the Tenant 
n Tail in Poſſeſſion of the Land, and ſo a Recovery is had; or if there be Tenant 
r Life of Land, the Remainder or Reverſion to another in Tail, or in Fee, and a 
Stranger brings a Writ of Entry againſt him in the Remainder or Reverſion, or 
wainſt a Stranger who vouches him, and ſo a Recovery is had; theſe Recoveries are 
ot good. 

And yet if the Writ be brought againſt the 'Tenant of the Land and a Stranger 
hat had nothing in the Land together, and ſo a Recovery be had; this Recovery is 
zood enough. 
And if - Diſſeiſor makes a Gift in Tail of the Land to another, and the Writ is 
Irought againſt him, and he vouches the Diſſeiſee, and he vouches the Common 
x8 this is a good Recovery. 3 Co. 6. Co. Lit. 46. Lit. F. 519. Plow. 514. 
Ur. & Stud. 49. 

| bargain = ſell Lands to you and your Heirs, the Bargainee has an Eſtate before 
Entry, and he is a good Tenant to the Præcipe in a Common Recovery, yet he 
annot bring Treſpaſs. Carter 78. 

In a Caſe, Mic. 29 Car. 2. amongſt the Serjeants, it was held by Ellis, Newdigate 
nd Dolbin, that if a Bargainee ſuffers a Recovery by Writ of Entry returnable Craf? 
lat, and after the Deed is inrolled; in ſuch Caſe the Bargainee was ſufficient 
Tenant to the Precipe before Inrolment by this Relation ſubſequent, and that this 
Barzain and Sale may lead the Uſe of this Recovery. But Raymond doubted that the 

wument coming after the Return o the Writ of Entry, came too late to make a 
enant to the Præcipe; and it was ſaid 4000 “ was lent upon this Title. And Lord 
wart in Duncomb and Wingficld's Caſe, is of Opinion, that if the Defendant be 
enant to the Præcipe, either at the Time of the Writ purchaſed, or at the Return 
1 It, it is ſufficient. 

Tenant in Tail, Remainder in Tail, the Remainder in Fee. The Tenant in Tail 
"8 attainted of Treaſon, Office was found. The King by Letters Patent granted the 
Land to A. who bargained and ſold it by Deed to B. and B. ſuffered a Common 

*Overy, by which the Tenant in Tail is vouched, and afterwards this Deed was in- 
rolled. Per Holt Ch. Juſt. this is no Bar of the Remainder, becauſe before Inrol- 
Ment nothing paſſed but by way of Concluſion, and the Bargainee was not lawful 
enant to the Præcipe. Godb. 218. 2 Iuſt. 675. 
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A Common Recovery cannot be ſuffered where the F/tate- tail is expefant on 3; 
Eſtate for Life, Tenant for Life not being made Tenant to the Præcipe. 1 Ven 365 
This is true in a Writ of Entry in e poſt, (which is commonly uſed; and the Reaſon 
is, that ſuch Writ ſuppoſes a Diſſeiſin) which cannot be when there is a Tenant for 
Life in Poſſeſſion. 5 

A. Leſſee for Life, Remainder to B. in Tail, and a Præcipe is brought againſt B. f 
B. happens to have a Surrender of the Leſſee for Life at any Time before the Re. 
covery, it is a good Recovery, and the Præcipe is made good. Noy's Rep 126, 
If a Tenant to the Præcipe is made by Leaſe and Releaſe, it is good tho” there he 
no Conſideration. 1 Mod. Rep. 262. & 

The Conuſee of a Fine, Ofab. Pur. is a good Tenant to the Præcipe of a Recoy 
the ſame Day ; and the Court will ſuppoſe a Privity the ſame Day to ſupport a Con. 
veyance. H. 22 Car. 2. B. R. Fettiplace's Caſe, 

Tenant for Life, and be in Remainder in Tail ſuffer a Common Recovery, in which 
they both vouch the Common Vouchee ; this ſhall not bind the Eſtate-tai, for he in 
the Remainder in Tail is not Tenant to the Præcipe, but the Tenant pur vie; and in 
Truth the Land is recovered againſt Tenant pur vie only, and the Recompence 
cannot veſt in him in Remainder only, becauſe the Land is in Truth recovered 
againſt Tenant for Life. 3 Co. cited in Cupledike's Caſe. 

Plowden's Opinion in Manxell's Caſe, that if there be Tenant for Life, the Remaini# 
or Reverſion over in Tail, and a Common Recovery is had againſt him in Remainder 
or Reverſion, it ſhall bar the Eſtate-tail, was denied for Law by all the Judges; for 


there is no Tenant to the Pr.ecipe, but only by Admittance and Colluſion, which k 
ſhall not bind the Iſſue in Tail. Præcipe againſt Tenant for Life, who vouched hin > 
in Remainder in Tail, who vouched the Common Vouchee, he in Remainder i; wer 
barred. 1 And. 275. | 

If there be a Bargain and Sale, and a Fine to a Leſſee for Tears or in Reverſun to Ke 
make them Tenants to a Præcipe, this does not deſtroy the Reverſion for Years, like 
2 Rol. Rep. 249. a_ 

IF Leſſee for Tears be made Tenant to the Præcipe, it does not extinguiſh his Term, w | 
becauſe it was in him for another Purpoſe. 1 Mod. 107. Ter 

In Error of a Judgment in Eje&ment in CG B. where a ſpecial Verdict was found, Wr 
that a Writ of Entry was brought againſt M. C. returnable Hd Martini; that on ule 
the Return he appeared, and the Demandant counted againſt bim ; that he vouched uin 
L. the Tenant in Tail, and a Summoneas ad warrantizand iſſued, returnable 07 fuck 
Pur? ; after the Teſte and before the Return of the Summons, viz. 1 Fannuary, L. the Lef 
Tenant in Tail conveyed to M. C. by Leaſe and Releaſe for Life, and at the Return Gere 
thereof L. appeared and entered into Warranty, and vouched over the Commen ** 
Vouchee, and ſo a Recovery was had. And this being held good in C. B. tit Con 
Plaintiff in Error's Counſel inſiſted in B. R. that M. C. was not Tenant to the Ca. Plea 
at the Return of the Writ of Entry: He agreed, if he had purchaſed before the Re: * 
turn thereof, the Recovery had been good (aliter if after, as here) to bind Strangtth "ay 
or the Iſſue in Tail, tho' it might be good between the Parties by way of Eſtopy:, ont - 
becauſe the Tenant could not render the Lands at the Return of the Writ of Ent!) of, « 
and a Voucher always ſuppoſes a Seiſin: For it is always a good Counterplea, that tis perſ 
Vouchee had nothing at the Time of the Voucher, and the Nec anguan poſtes h 00! Wri 
material ; and if the Tenant does not plead Non-tenure, as he might and ought had 
that only binds himſelf and thoſe that are Parties and claim under him by Eſtoppe! wha 
Econtra argued, That the Iſſue ſhall be bound where he may have Execution 10! ” und: 
Value; and it is not a ſufficient Counterplea of Voucher, to ſay the Voucher 5 join 
nothing Tempore, Cc. without adding Nec uguam poſtea. And fo it is of Ne been 
Where the Tenant appears on the Return of the Writ of Entry, and a Recove!) * whe! 
then had, there the Tenant muſt have the Freehold in him at the Return of * I 
Writ, becauſe it is a Recovery then ſuffered ; but otherwiſe where there is a V x exte 
over, or interpleaded, as in this Caſe, for there it is ſufficient if he becomes Tem Perf 
before Judgment. And of this laſt Opinion, both as to the Connterplea 0 Re ther 
Non-tenure, &c. was Holt Ch. Juſt. And he alſo beld, that if the Tenant e Expi 
Præcipe gains a Freehold before Judgment, it is ſufficient, for it cannot be {aid '0 ** aſſur 
Recovery againſt him that had nothing; and therefore a Writ may be made geo 10 cony 
a ſubſequent Purchaſe, and ſo may a Voucher; and it is the more reaſonable, 9 : ſuch 
the Demandant may have a good Cauſe of Action tho' the Tenant have "7 the 
Land; for it is not his being 'Venant to the Præcipe, but the Demandant 5 ay” or th 
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Right to the Land, that is the Foundation and Cauſe of the Action; and therefore it 
« lufficient in Law if the Tenant has the Land to render at any Time before Judg- 
nent; and the Judgment in C. B. was affirmed nifi canſa. Cauſe was afterwards 
endeavoured to be ſhewed, ſed non allocatur: And then Holt Ch. Juſt. further ob- 
ſerved, that the Recompence in the Caſe of Common Recoveries was ratio 1a, but 
wy unica why they barred; for a Reverſion expectant is thereby barred, and yet the 
Recompence cannot extend to that; which (he ſaid) was a bold Advance in Favour 
of Common Recoveries. The Rule was made abſolute, 2 Salk. Lacy v. Williams. 

A Recovery is good tho' a — that has nothing in the Land be made Tenant 
to the Præcipe with the Tenant in Tail; for the Recompence in Value ſhall go to him 
that loſt the Eſtate ; and being a Common Aſſurance, it thall be favourably expound- 
ed, 1 Vent. 358. 

In a Quare Impedit, the Plaintiff intitled himſelf to an Advowſon by a Recovery 
ſuffered by Tenant in Tail; and in Pleading the Recovery, he alledged two to be 
Tenants to the Præcipe, but did not ſhew how they became ſo, or what Conveyance 
was made to them by which it may appear they were Tenants, the Court thought it 
was not well pleaded, but gave no Judgment. 2 Mod. 7. 1 Mod. 219. | 

If he in Reverſon ſuffers a Common Recovery to divers Uſes, his Heir cannot 
plead that his Father had nothing in the Laid at the Time of the Recovery, for he is 
eſtopped to ſay, that he was not Tenant to the Præcipe; and it was a good Reco- 
rery againſt him by Eſtoppel. Godb. 141. 4 Leon. 238. Cro. Eliz. 21. 

On producing a Common Recovery at a Trial, the Counſel on the other Side 
preſs'd them to prove who was Tenant to the Præcipe at the Time of the Recovery; 
but the Court would not allow it, for it thall be intended a good Recovery ; and if it 
xere otherwiſe, the Proof ought to be made by the other Party. Cro. Fac. 455. 


likely to be made, of Honors, Caſtles, Manors, Lands, Tenements and Heredita- 
ments, for one or more Life or Lives, under particular Rents thereby reſerved, and 
to be reſerved : And whereas procuring Surrenders of ſuch Freehold Leaſes, or the 
Tenants thereof to join, in order to make Tenants to the Writs of Entry, or other 
Writs for ſuffering Common Recoveries, frequently occaſions great Trouble, Diffi- 
eulty and Expence to Tenants in Tail, and the ſame cannot in many Caſes be ob- 
tained, by reaſon of the Uncertainty in whom the legal Eſtate of Freehold under 
ſuch Leafes is veſted, and alſo by reaſon of the Diſabilities and Incapacities of ſuch 
Leſſees, or Perſons claiming under them, by Means whereof Purchaſes and Family 
Settlements are often delayed, and may be in great Danger of being defeated, if 
ſome proper Remedy be not provided: For Remedy whereof it is enacted, That all 
Common Recoveries ſuffered, or to be ſuffered in his Majeſty's Court of Common 
Pleas at Weſtminſter, or in any other Court of Record in the Principality of //ales, or 
n any of the Counties Palatine, or in any other Court having Juriſdiction of the 
lame, of any Honors, Caſtles, Manors, Lands, Tenements or Hereditaments, with- 
out any Surrender or Surrenders of ſuch Leaſe or Leaſes, or without the Concurrence 
of, or any Conveyance or Aſſurance from ſuch Leſſee or Leſſees, or other Perſon or 
Perſons claiming under ſuch Leſſee or Leſſees, in order to make good Tenants to the 
Writs of Entry, or other Writs, whereupon ſuch Recoveries have been or ſhall be 
had or ſuffered, ſhall be as valid and effectual in Law, to all Intents and Purpoſes 
whatſoever, as if ſuch Leſſee or Leſſees, or any other Perſon or Perſons claiming 
under him, her or them, had conveyed, or joined in conveying, or ſhall convey, or 
jon in conveying a good Eſtate of Freehold to ſuch Perſon or Perſons as has or have 
deen, or ſhall become Tenant or Tenants to ſuch Writs of Entry, or other Writs, 
whereupon ſuch Common Recoveries have been or ſhall be ſuffered. 
Provided always that nothing in this Act contained ſhall extend, or be conſtrued to 
end, to make any Common Recoveries valid and effectual in Law, unleſs the 
erſon or Perſons intitled to the firſt Eſtate for Life, or other greater Eſtate (in Caſe 
dere be no ſuch Eſtate for Life in Being, in Reverſion or Remainder next after the 
*pration of ſuch Leaſes) has or have, by ſome lawful Act or Means conveyed or 
ured, or joined in conveying or aſſuring, or ſhall, by ſome lawful Act or Means, 
convey or aſſure, or join in conveying or aſſuring an Eſtate for Life at the leaſt, to 
ach Perſon or Perſons as has or have been, or thall become Tenant or Tenants to 


de Writs of Entry, or other Writs, whereupon ſuch Common Recoveries have been 
er ſhall be ſuffered. | ; l | 
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Provided 


By Kat. 14 C. 2. intitled, An Act to amend the Law concerning Common Recoveries, Tenant to the 
Kc. reciting, That whereas ſeveral Leaſes have been heretofore, and are hereafter Precipe. 


Common Re- 
coveries to be 
valid without 


conveying the 


Freehold. 


Proviſo. 
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Provided alſo that nothing in this Act contained ſhall be conſtrued to extend t, 
prejudice the Eſtate of ſuch Leſſee or Leſſees, or any Perſon or Perſons claiming any 
Intereſt under ſuch Leſſee or Leſſees. 

If A. be Ceſtuy que Truſt for Life, Remainder in Truſt for B. in Tail, Remainde: 
in Fee to C. B. cannot bar the Remainder by ſuffering a Recovery if there be a god 
Tenant to the Præcipe. 1 Chan. Ca. 64. 

But if there be no legal Tenant to the Præcipe in order to the ſuffering a Recovery, 
yet after a Length of Time it ſhall be preſumed that there was. Mod. Ca. in Lan 
and Eq. 143. 

And tho' there be no Tenant to the Præcipe, yet a Recovery is good by way of 
Eſtoppel againſt the Party that ſuffered it, but not againſt Remainder. en, 
Strangers, Sc. Lucas 45. 

A Common Recovery, tho defective as to a Tenant to the Præcipe, will bar an 
equitable Eſtate-tail in Graf only. 2 Vern. 132. 2 Ch. Ca. 63. 


(K) Of the Vouchee. 


HE Vouchee is he whom the "Tenant vouches of calls to Warranty for the Land 
in Demand. 


Child i= en- A Child in ventre ſa mere it is ſaid may be vouched in a Common Recovery, 2 
tre /a mere. Bill may be brought in its Behalf, and an Injunction to ſtay Waſte, &c. 2 Fern. 111, 


Intent of Re- 
coveries with 
ſingle Vouch - 
Er. 


With double 
Voucher. 


(L) Of the Uſe of Vouchers, and the Intent of Recoveries with ſingle, dull 
| treble, &c. Vouchers. 


19 Effect of a Recovery, as is ſaid before, is to bar Intails, and all Re- 
mainders and Reverſions that ſhould take Place after Intails; and they are moſt 
uſually ſuffered either with a ſingle Voucher, double Voucher, or treble Voucher, and 
ſometimes with a guadruple Voucher. 

The Intent of a Common Recovery with a ſingle Voucher, is to bar the Tenant 
and his Heirs of ſuch Eſtate-tail only which then is in him, to deſtroy the Eſtates 
which others have of any Reverſion expectant, or Remainder dependant vpon the 
ſame; and of all Leaſes and Incumbrances derived out of ſuch Reverſions or Re- 
mainders. | 

But where the King is the Giver of an Eſtate-tail, and keeps the Reverſion in 
himſelf, it is ſaid that ſuch a Recovery againſt the Tenant in Tail will not bar the 
Iſſue in Tail of his Entry, nor diſcontinue his Eſtate, nor pluck ſuch Reverſion or 
Remainder out of his Majeſty. 28 H. 8. ö. 34 H. 8. c. 20. Dyer 132. 

A Recovery with ſingle Voucher bars only ſuch Eſtate as the Tenant has in Pol 
ſeſſion at the Recovery, and the Dependences thereon ; as if Lands be given to A in 
Tail, the Remainder to the right Heirs of B. (B. being then living) and the Vit 
of Entry is brought againſt the Tenant in Tail, and he vouches over the Common 
Vouchee ; this is a good Recovery and Bar to the Eſtate-tail and Remainder all 
x Go. 135. 3 Co. 59. 

But if the Tenant in Tail be not in Poſſeſſion, or be in of another Eſtate by Dil 
ſeiſin or Conveyance, Oc. as if Tenant in Tail be diſſeiſed, and then ſuffers a Re. 
covery with ſingle Voucher; or the Diſſeiſor makes a new Eſtate to the Tenant . 
Tail, and then the Tenant in Tail ſuffers a Recovery with ſingle Voucher; or if the 
Tenant in Tail makes a Feoffment in Fee of Land, and then takes back a new Eſtat 
to himſelf from the Diſcontinuee in Tail or in Fee, and then ſuffers a Common Re 
covery with ſingle Voucher; by this the Eſtate in theſe laſt Caſes is not barred. Lu. 
But by double Voucher they may. | | 2 

A Recovery with double Voucher, is intended to bar the firſt Voucher and his Heitz 
of every ſuch Eſtate as at any Time was in him, or any of his Anceſtors, whoſe Her 
he is, of ſuch Eſtate; and all other Perſons of ſuch Right to a Reverſion of 1 
mainder as was thereupon at any Time expectant or dependant, and of all Lens 
Charges and Incumbrances derived out of any ſuch Reverſion or Remainder, an" c. 
be alſo a perpetual Bar of ſuch Eſtate whereof the Tenant was then ſeiſed in Rebe 
fion or Remainder expectant or dependant upon the ſame. 
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But by a Recovery with double Voucher, in the Caſes before where a ſingle 
Voucher is no Bar, the Eſtate-tail is barred, and all Intereſts, Eſtates and Titles that 
he Vouchee has at the Time of the Entry into the Warranty. 

And therefore where the Tenant in Tail levies a Fine, makes a Feoffment, or bar- 
gains and ſells the Land by Deed indented and inrolled, the Writ is brought againſt 
the Cogniſee, Feoffee or Bargainee, and he vouches the Tenant in Tail, who vouches 
he Common Vouchee ; this bars the Eſtate-tail, and the Remainders and Rever- 
ſons thereupon. | f 
go if in theſe Caſes the Conuſee, Feoffee or Bargainee, makes a new Eſtate to the 
Conuſor, Feoffor or Bargainor, or he diſſeiſes the Conuſee, Feoffee or Bargainee, 
ind then levies a Fine, makes a Feoffment, and bargains and ſells to another againſt 
whom the Writ of Entry is brought, and he vouches the Tenant in Tail, and he 
wuches the Common Vouchee; by this Recovery the firſt and ſecond Eſtate-tail, 


id all the Remainders and Reverſions depending thereupon are barred. 1 Co. 135. 
0. 39. 12 Ed. 4. 19. 10 Co. 45. 


dad been in the firſt or ſecond Vouchee, or any of them, or either of their An- 
tors, whoſe Heirs he or they are of ſuch Eſtate, and as well of every Reverſion 
hereupon dependant z as alſo of all Leaſes, Charges and Incumbrances derived out 
f ſuch Reverſion or Remainder. | 

Nite; In that called a ſingle Recovery, you will find two Recoveries included: 
he firſt by the Demandant againſt the Tenant, and the ſecond by Tenant againſt 
e Common Vouchee. 

2. In that with a double Voucher you will find three Recoveries included, one for 
he Demandant againſt the Tenant, the ſecond for the Tenant againſt the Voucher, 
e laſt for that Voucher againſt the ſecond or common Vouchee. 

3. And alſo in a Recovery with a treble Voucher are included four Recoveries : 
rt by the Demandant againſt the Tenant, the ſecond by the Tenant againſt the 
It Voucher, (otherwiſe. called Vouchee) the third by the firſt againſt the ſecond, 
id the fourth by the ſecond againſt the Common Vouchee, 


(M) Of the due Order and Form required in Recoveries. 


T is neceſſary that every good Common Recovery be had and ſuffered in that 
Order and Form as Law requires, viz. that there be a Writ of Entry brought, 
nd Appearance of the Tenant in fait, a Voucher, and an Appearance of the Te- 
nt in Law the Vouchee, Judgment and Execution; for if there be any ſubſtantial 
hefect in theſe Things, the Ry may be thereby avoided by Writ of Error ; 
ut if it be only in Form, it will not hurt. 3 Co. 3. Stat. 23 Eli. c. 3. 

lf a Recovery be intended with ſingle Voucher, the Precipe muſt be brought againſt 
e Tenant in Tail in Poſſeſſion, and he muſt vouch the Common Vouchee. 


ut always be brought againſt him that muſt be a perfect Tenant of the Freehold of 
e Land demanded at the Return of the Writ, 18 R. 2. and Dyer, fol. 252. pl. 98. 
cauſe the Eſtate of the Tenant in Tail (who is the firſt Vouchee) is barred in 
pect of the ſuppoſed Recompence adjudged over againſt the Common Vouchee ; 
tin ſtrict Law the Recompence adjudged over is to go in Succeſſion of the Eſtate, 
the Land loſt ſhould have done; and then it were not Reaſon to allow the Heir 
- ity to keep the Land, and alſo to have a Recompence in Value, therefore he 
E the Land, and is to truſt to the Recompence. Dyer 252. 3 Co. 6. 1 Cv. 42. 


ut in a feigned Recovery the Recompence is but imaginary, and no ſuch Thing 
ly in the Caſe. 


il. 


the 
ate 
Re- 
ld. 


eifs 


get : 

” were be a Fine as well as a Recovery, you muſt make him Cogniſee to the Fine 

fs 8 1 FH in the Recovery, and he muſt vouch the Tenant in Tail, and 
aſe t 


will 


e Writ of Covenant for the Fine muſt bear Teſe, and be returnable 
te the Writ of Entry. 


And if a 
Uteſy of 


Tenant has but an Eſtate for Life, or be Tenant in Dower, or by the 
England, it is requiſite for the Strengthening of a Recovery, and way 
| 8 E is 


Bit 


The Intent of a Recovery with a treble Voucher is to make a perpetual Bar of With treble 
de Eſtates of the Tenant, and of every ſuch Eſtate of Inheritance as at any Time Voucher. 


Put if your Recovery be intended with a double Voucher, you muſt either by Fine, How the Writ 
offment, Bargain and Sale inrolled, or Leaſe and Releaſe, make him (you intend 12 
de) Tenant at the Time of the Writ of Entry was 1 for every Writ of Entry n 
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his Eſtate, that he makes a conditional Surrender of his Eſtate to him in the Rever If 
ſion or Remainder, to the End he may be a preſent Tenant of the Inheritance, nd 
then to bring the Writ of Entry againſt him ; and after the Recovery is executed * 
the particular Tenant, for Breach of the Condition, may enter and enjoy his Ter! Fi 
notwithſtanding ſuch Surrender. See the Form of the Surrender in the Second Par 


h 
but ſee the Stat. 14 Geo. 2. c. 20. before at p. 655. * 
The Form of Recoveries are moſtly uſed for Aſſurances of Land in the Form whereof the Part Rect 


Recovery 40 agree, that one who is called the Demandant ſhall bring an Action real (a if þ, 


with ſingle x a not 
oncher had good Right) againſt the Tenant of the Freehold of the Lands, as tho he þ,, , 
* b no Right of OE. — the ſame; but after a Diſſeiſin, which Hugh Hunt (the — pe 
Name of the ſuppoſed Diſſeiſor) had unjuſtly made to the Demandant, Ec. and hereupoi be f 

the Tenant calls to warrant to him the Lands (or the Common Vouches mair 

one of the Criers of the Court) which Vouchee is ſuppoſed to appear in Court, and brſt 

warrant the Lands to the Tenant, (or Defendant) whereupon the Plaintiff or r lee 

mandant claims the Lands againſt the Common Vouchee, who is ſuppoſed to appeal Tru 

and defend his Right, and pleads, that Hugh did not diſſeiſe the Plaintiff or De Equi 

mandant, as by his Declaration he ſuppoſes, and puts himſelf upon the Country n a 

try it; whereupon the Demandant prays a Day to imparl, or ſpeak to the Pe, If 

and a Day being given, the Demandant is ſuppoſed to come again into Court gal 

proper Perſon, and the Common Vouchee then is ſuppoſed to make Default, 2; plead 

withdraw in Contempt of the Court; and thereupon Judgment is given, that th N 
Demandant ſhall recover in Value againſt the Common Vouchee, Sc. and ſo by th it mi 

Device, grounded upon the ſtrict Principles of the Law, the Tenant loſeth the Land At 

and has nothing for it; but it is by his own Agreement, and for the Aſſurance terer 

him that buys the Land, Ec. Ri 

Double or And fo it is if it be with double or treble Vouchers ; as in a double Voucher cron 
treble Vouch- Tenant calleth to Warranty the firſt Vouchee, who warranteth and calleth the Secon A. 
> or Common Vouchee, who pleads to the Country, and after Imparlance and Re Heir 
turn of the Demandant makes Default, and then Judgment for the Demandant agiir Uſe « 

the Tenant, for the Tenant to recover in Value of the firſt Vouchee, and the fir make 

to recover in Value of the Second or Common Vouchee ; and it is in the like Mann Cour 

with treble Voucher, Ec. Fithi 

| Main 

ant 

(N) Mo may ſuffer a Common Rececery. be tc 

| : good 

NY Perſon who is not diſabled by Law may ſuffer a Common Recovery Tt 

Such Diſabilities are either by the Common or Statute Law. ba 

By the Common Law Infants, Feme Coverts, Perſons attainted, and Aliens, it the / 

diſabled. But as to Ideots and Madmen, a Recovery ſuffered by them is uni Cuſt, 

voidable. be ac 

Thoſe diſabled by Statute are for ſome particular Reaſons therein given, on Ac Nys 

count of the Abuſe of Common Recoveries. 2 Jet 1 

Tenant in A Tenant in Fee-ſimple may ſuffer a Common Recovery of Land, and it will bn bet 
Fee ſimple. him that ſuffers it, his Heirs, and all others. ſent 
Donee in Tail A Condition that a Donee in Tail ſhall not alien, is void; and therefore ſuch Year, 
on Condition. Donee in Tail may, notwithſtanding ſuch Condition, by Recovery bar it. 9 Co 12) the ] 
| Tenant in By a Settlement A. was made Tenant for Life, Remainder to the Heirs of | Eſtar 


Tail contrary Body by his Wife, and in the ſame Deed A. covenanted not to ſuffer a Common N ery 


4 Cove. covery, but that the Lands ſhall be enjoyed according to theſe Limitations. 4. fd Lord 
fered a Recovery, and then deviſed the Lands; this Recovery was held good t dir 
bind the Aſſets, but A. being Tenant in Tail, and as ſuch having a Power to luffer wk 
Recovery, the Lands deviſed ſhall not be affected. 1 Fil. 104. 2 Fern. 635. ng 

Tenant in If Tenant in Tail makes a Mortgage, or confeſſes a Judgment, Ec. and 2 Thor 

Tail, Mort- ſuffers a Common Recovery, the Recovery ſhall enure to make good all his precec biz. 


— 87. Acts and Incumbrances. 1 Chan. Ca. 120. 


5 If a Mortgagee ſuffers a Recovery, it will not bar the Mortgagor; but if N 7 
Mortgagee. Mortgagor be a Party to the Recovery, it will be good. Co. Fac. 592, 593. de fan as 
Cefluy que A Common Recovery, ſuffered by Ceftuy gue Truſt of an Eſtate-tail, hast ' 7 1 ma 


Truft. Effect in Equity to bar the Intail and Remainders, as it would have at Lav n aa 
he had the legal Eſtate in him. 1 Very. 13, 440. 2 Vern. 132. 2 C 
2 Vent. 350. 1 il. 91. 

1 


h.6. h. 5: Recovertes. 


if A. be Ceſiny que Truſt for Life, Remainder in Truſt for B. in Tail, Remainder 
u Fee to C. B. cannot bar the Remainder by ſuffering a Recovery if there be a 
od Tenant to the Precipe. 2 Chan. Ca. 64. 
pere a Ceſtuy que Truſt in Tail brings a Bill againſt the Truſtees to the Intent 
they ſhould join in a Recovery, this is not proper; but it is proper to pray that the 
Truſtees may convey the Premiſſes to Ceftuy que Truſt in Tail, who may then ſuffer a 
Recovery ; tho if the Truſtees are alſo Truſtees for any Annuity ſubſiſting, they are 
not compellable to part with the legal Eſtate out of them to the Cu gue Truſt in 
ail, 2 Wil. 134- 
1 a Marriage- Settlement the Husband was made Tenant for ninety-nine Years, if Infant Tru— 
he ſo long lived, Remainder to Truſtees during the Life of the Husband, Oc. Re- ſtee. 
minder to the firſt and other Sons by the Marriage in Tail Male, Remainder to the 
irſt and other Sons by any other Wife, Remainder over; a Son was born and of 
lee; the Wife died, and there were no other Sons by a ſubſequent Marriage; the 
Truſt for preſerving contingent Remainders deſcended to an Infant: A Court of 
Equity will, if it be for the Benefit of the Family, decree the Infant Truſtee to join 
in a Recovery. 
If an Infant Tenant appears by his Guardian either as Defendant or Vouchee, he Infant. 
ſhall be bound as well as one of full Age; and if the Guardian feint pleads, or miſ- 
lead, the Infant has a good Action againſt him. 
Where an Infant comes in Perſon as Vouchee, Error lies not after full Age, becauſe 
it muſt be tried by Inſpection, which cannot be after full Age. 
And. if he appears by Attorney, and ſuffers a Common Recovery, then it ſhall be 
reverſed for Error ; aliter per Guardian. Sid. 321. 2 Keb. 14. 1 Mod. 48. Style 248. 
Recovery againſt an Infant who appears by Guardian, and vouches over, is not 
erroneous. Earl of Newport and Sir H. Midway's Caſe. 
A. Tenant in Tail, Remainder to B. in Fee. A. ſold the Land to J. S. and his 
Heirs, and for Aſſurance made a Feoffment in Fee, and levied a Fine to J. S to the 
Uſe of F. S. and his Heirs: By the Indenture of Bargain and Sale A. covenanted to 
make ſuch further Aſſurance within two Years as the ſaid J. S. or his Heirs, or their 
Counſel ſhould adviſe; before any Aſſurance made F. &. died, his Son and Heir 
vithin Age; it was deviſed that for ſuch further Aſſurance and cutting off the Re- 
mainder, a Common Recovery ſhould be ſuffered in which the ſaid Infant ſhould be Te- 
tant to the Præcipe, and ſhould vouch the Vendor; and that the ſaid Recovery ſhould 
de to the ſaid Infant and his Heirs. After ſome Doubt upon the Appearance of a 
good and ſufficient Guardian for the Infant, the Recovery paſſed. 1 Leon. No 29. b. 
The King, by Letter under his Privy Signet and Sign Manual, ſignified to Lord 
bart and his Fellow Juſtices of C B. that he was petitioned by Mountjoy Blunt, under 
the Age of twenty-one Years, and by his Friends, Kindred and Feoffees, into whoſe 
Cuſtody the late Earl of Devonſhire did commit his Eſtate in Truſt, that he might 
te admitted to ſuffer a Recovery of his Manor of V. for Payment of Debts, E?c. 
ys Lord Hobart, Tho? we did never hold ſuch Recovery unlawful, or void in Law, 
jet we have refuſed many Motions of that Kind, as holding it very inconvenient ; 
but Conveniency is diſcerned by Circumſtances : Whereupon I (ſaid his Lordthip) 
{ent for the young Gentleman, and ſecretly examined him, and he being eighteen 
Tears of Age, ſatisfied me that he conceived it neceſſary for his Eſtate; and I called 
ite Earl of Southampton, Lord Davers, and Mr. Wakeman, the Perſons to whom his 
ate was committed in Truſt ; they all confeſſed it was neceſſary, and the Reco- 
"ny was paſſed openly at the Bar againſt M. Blunt in Perſon, and the ſaid Earl, 
od, and Wateman, were admitted his Guardians. Hob. 196. 
dir John St. Alban being of the Age of nineteen, his Siſter (who was next in Re- 
wander, and alſo his Heir) having married one of his Footmen, he petitioned the 
ng for Leave to ſuffer a Recovery, who referred it to the Judges of C. B. before 
*hom ſeveral Precedents of ſuch Recoveries, ſuffered by Privy Seals, were cited, 
di one Bivarny, 1 June 10 Car. 1. one Dung, 23 Novem. 11 Car. 1. another 
* Car. 1. another 14 Car. 1. another 1 Fac. 2. and two others 2 Fac. 2. and another 
! Toby the Son of Sir Jobn Croke, 10 Car. 2. But the Judges obſerved that ſeven 
"' theſe Petitions were by Fathers upon the Marriage of their Sons, and an equal 
<ompence given; whereas here was neither Father nor Marriage to induce this 
overy, and ſaid, that this Matter had been carried too for already, and therefore 
llalowed it. 2 Salk. 36). | 


Ke of Infant Feme Covert, poſt. 
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Husband and A Common Recovery ſuffered by a Feme Covert jointly with her Husband is good 
Wite, and will bind them, their Heirs and all others; but if ſhe be an Infant, and apex 
as Vouchee by her Attorney, this Recovery will not bind her. 10 Co. 43. pj, 


| 15. Bridem. Rep. 69, 70, 71. \ 
: And in Paſ 8 5 3. Stokes and Oliver, a Common Recovery ſuffered by an zm I 

| Feme Covert was reverſed for Error; and the Error aſſigned was, that ſhe he dur 
| Vouchee and under Age, had appeared by Attorney; and it was ſaid, that if ſhe had l 
| vouched in Perſon or by Guardian, it ſhould not have been reverſed for Error af; I!" 
full Age, becauſe a Guardian is made by the Court, who will not admit of any oe 

but ſuch as ſhall be anſwerable for the Loſs the Infant may ſuſtain thro? his Defzuk: b 

But an Attorney is made by the Party, and an Infant is not ſuppoſed to he © 

Diſcretion enough to chuſe an Attorney who will be faithful to him; and therefor A 

ſhe having appeared by Attorney and ſuffered a Recovery, it ſhall be reverſed nd 

the ſame after ſhe comes of Age, becauſe it ſhall be tried by the Country, whether RY 

the Warrant of Attorney was made when under Age or not. Neither can the P 

Husband, though of full Age, make an Attorney for himſelf and his Wife wh, u I 

under Age, ſo as to bind the Inheritance of the Wife : But ſhe being the Principal, ſe te 

muſt be barred by her own Act, and therefore muſt appear in Court in ſuch Marne en 

as the Law has directed, by reaſon of her Infancy. And it may be a Queſtion, WA ** 

whether ſhe can be barred by any Act of her own beſides that of a Fine; for the is RS" 

not examined in a Common Recovery, but ſhe is in a Fine. But this is not like teen 

Caſe of a Fine levied by an Infant, for that cannot be reverſed but by the Inf “ 

himſelf during his Nonage : For it being the Act of the Court to ſuffer ſuch a one in 

levy a Fine, the Court muſt therefore reform the ſame by InſpeRion, which cannot Al 

be after full Age. 5 Mod. 209, 210. If 

See more of Infants, ante. fue 

Baron and Feme are Tenants, and vouch the Common Vouchee ; the Feme vn Bl 

an Infant and appeared in Perſon, and not by Guardian, therefore it was reverſed. let 

Cro. Eliz. 321. | al 

If there be Tenant for Life, Remainder to the Husband and Wife and their Heirs, ens 

and the Husband and Wife ſuffer a Recovery, being vouched by the Tenant for Life; Be 

this ſhall bind the Wife. Style 320. and ( 

Where Husband has Land wherein his Wife has a Fointure, or to which ſhe may Tl 

have Title of Dower after his Death, and the Writ of Entry is brought againſt then WF V 

both, and they vouch the Common Vouchee, and ſo a Recovery is had, this Rec- 

very will bar them both; but not if againſt the Husband alone, for in that Cale ſte ay 

iy falſify and avoid it after his Death. Plow. 514. 3 Cv. 5. By 

Recovery cannot be ſuffered to bar an Intail, where there is an Eſtate for Life u. 

Jointure, without the Feme joins therein. 5 Mod. 210, 211. * 

If a Homan who has an Eſtate in Dower, for Life, or in Tail, jointly with bet — 

Husband, or only to herſelf, or to her Uſe, in any Lands, Sc. of the Inheritance of he 


Purchaſe of her Husband, or given to the Husband and Wife by the Husband" 
Anceſtors, or any ſeiſed to the Uſe of the Husband or his Anceſtors, do, after tht 
Husband's Death, ſole, or with another Husband, ſuffer a Recovery of it, it ſſall be 
void; and he to whom the Land ought to belong after the Death of the ſaid Woman, 
may enter as if the Woman was dead; and yet if in this Caſe ſhe does it with the 
Conſent of the next Heir, or ſhall join with him, it is a good Recovery; or if a Mit 


be brought againſt her, and ſhe vouches the Heir in Tail, and ſo the Recovery is h : 
Stat. 11 II. J. 20. 3 Co. 51, 59, 60. 1 k 

Where Lands are given to Husband and Wife, and the Heirs of the Body of the Wt; | by 
or to the Wife, and the Heirs of ber Body, and the Writ of Entry is brought agu ay 
the Husband and Wife, and they vouch the Common Vouchee ; this is a good fe- 0 
covery, and will bar the Eſtates of the Husband and Wife, and of them in Re is 
mainder and Reverſion expectant thereupon. * w 

If Land be given to Husband and Wife, and the Heirs of the Body of the Husbath * 
the Remainder over, and the Husband alone ſuffers a Common Recovery ; this“ rg 
no Bar to the Remainder. 3 Co. 5. x, 

If the Husband be Tenant in Tail, the Remainder to the Wife in Tail, and he {aff Deo, 
a Common Recovery of the Land, ſhe is barred, | * Al 

But if Land be given to tuo others, and the Heirs of the Body of one of them,! 1 
Remainder over to a Stranger, and the Writ of Entry is brought againſt cue of them 4 


and he vouches the Common Vouchee, and ſo a Recovery is had; this _ , 
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god, and bars all the Eſtates for one Half of the Lands; but between Husband and 
Wife there are no Moieties. 3 Co. 5, 6. 3 | 
Where an Eſtate is to the Husband and bis Wife for Life, Remaitider to his Heirs 
Male on the Wife begotten ; the Husband cannot dock this Eſtate by a Recovery 
during his Wife's Life. 2 Salk. 568. 
If the Husband and Wiſe be 7ointenants of an Eſtate in Fee-fimple or Fee-tail of 
Land before Covert ure, and the Husband alone ſuffers a Recovery of it; this is good 
a Moiety. | 

1 if Husband and Wife be Jointenants after the Covertnre, and then they ſuffer 
Recovery together; this will bind them. 

And if they be Jointenants for _ the Remainder to the Heirs of the Husband, 
nd they ſuffer a Recovery of it; this is no Bar to the Ifſue of any Part of the Land. 

o. 
Mate attainted are diſabled to ſuffer Recoveries; and therefore, 
If Tenant in Tail be attainted, and Office found, the Land granted to A. who ſells Attainder, 
+ to B. who ſuffers a Common Recovery, and therein vouches Tenant in Tail, the 
Remainders are not barred. Godb. 218. But Allien in 1 Keb. 30. contra arguendo, 
1 Keb. 398. But notwithſtanding the Opinion in Godb. yet it ſeems there is ſuch a 
&intilla Juris in the Tenant in Tail after Attainder, that by a Common Recovery 
he may bar the Iſſue, Reverſions and Remainders, if there be a good Tenant to the 
Precipe ; for if the King pardons the Party and reſtores the Land, tho' the Attainder 
v in Force, he may bar the Intail. 
Aliens are alſo diſabled to ſuffer Recoveries. | Aliens, 
If an Alien be Tenant in Tail, the Eſtate-tail is good, but not deſcendible to his 
Iſue. 9 Co. 141. 

But i Lands are given to an Alien in Tail, Remainder to C. in Fee, and the 
lien ſuffers a Common Recovery, and after an Office is found, the Recovery bars 

and the King has a good Pee, for till Office he was ſeiſed, and there was a good 
enant to the Præcipe. Codb. 102. Noy 137. | : 
Beſides the before-mentioned natural and legal Diſabilities, Conveniency, Decency 
and Order prevents ſome from ſuffering Recoveries ; and therefore, . 
The King cannot ſuffer a Common Recovery, for if he does, he muſt be Tenant King. 
t Vouchee ; and in both Caſes the Demandant muſt count againſt him, which the 
Law does not ſuffer, ſo he cannot come in as Tenant by Receipt ; but if the Party 
bas any Warranty, he may pray him in Aid. Cro. Eliz. 96, 97. 
But a Recovery ſuffered by an Ideot or Madman is unavoidable, becauſe the Law Ideots and 
bas a great Regard to Matters of Record, as is manifeſt in 2 And. 163. where a Fine Lunaticks. 
levied by an Ideot 4 Nativitate was held good, for both the Ideot and his Heirs are 
topped to ſay he was an Ideot ; and the Court would rather judge the Office void, 
4 bring this judicial Act in Queſtion, or the Judgment of the Court that accepted 

e Fine, 


oo CT ec Ct $=© 


) Of what Things a Writ of Entry may be brought, i. e. of what a Common 
Recovery may be ſuffered, and what it will bar. 


| N every good Common Recovery it is requiſite that there be Land demanded as 
the Matter, and that the Thing be demandable. | 
And for this it is to be known, that of ſuch Things and by ſuch Names as a Writ of what 


f a Recovery may be had, ſave only it may not be de foſſato, ftagno, piſcaria, un may be. 
cat” terre, eſtoveriis, bomag, fidelitat', de ſervitiis faciendis, de bovata mariſci, de 
ic terre, de gardino, cottagio, "— virgata terre, fodina miners, mercatu, nec de 
ipertori camera; and yet of ſome of theſe alſo it may be by other Names. 
| ut a Common Recovery may be of an Honour, Iſland, Barony, Caſtle, Meſ- 
oo» Curtilage, Dove-houſe, Land, Meadow, Paſture, Underwood, Chapel, River, 
den! Warren, Rectory, View of Frankpledge, Waif, Eſtray, Felon's Goods, 
eodands, Furze, Heath, Moor, Tithes, Ec. 
N lo a Recovery may be had of a Rent, Common, Advowſon, Franchiſes, and the 
le, but not of any Annuity. Dot. & Stud. 52. 5 Co. 40, 41. 2 Weſt, Tit. Recovery. 
Precipe for a Writ of Entry is a Præcipe quod reddat. 


8 F | A 


Nl Covenant for the levying of a Fine may be had, a Writ of Entry for the ſuffering Thing Entry 
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mited over. 


Rent ae nxvo, | 


the Common Recovery the Rent cannot be enlarged to the manifeſt Prejudice * 


602 ( 
A Pracipe quod reddat lies of 4 
One Acre of Land. thi 
Land covered with Water, or an Acre of Land. 12 H. J. 1. 4. th 
A Water-Pit. 10 E. 3. & 14 Ed. 3. 842. F N. B. 191. 
A Ferry. F. N. B. 191. 1 
A Bailiwick. 34 Ed. 4. 423. | 
An Office. 27 H. 8. 12. Ti 
The Advowſon of a Church, (vide infra) or fourth Part of Tithes. Dy, 94. 506 T. 
A certain Parcel of Land. Dy. 84. pl. 83. * go 
The Vardſbip of Lands and Heirs, or the Wardſbip of Lands. Regiſt. 161. 22 E. z. 2 | 
It alſo lies of all Manner of Eccleſiaſtical or Spiritual Profits; as of "M | 
A Rectory, Vicarage, Portions, Penſions, Tithes, &o. Per Stat. 32 H. 8. ; J. ſe 
All and all. Manner of Tithes Great, Mixt and Small, within the Vill or Hamlet of 5 
B. in the Pariſh of 4. whereſoever growing, happening, and annually accruing, &; Ri 
Wel. lib. 8. c. 9. F. 2. "TY 
A fourth Part of the Tithes and Oblations of the Church of St. P. Ge. 16 Ed.; 
A certain Portion of Tithes or Land, not ſhewing how much. 1 H. 4. 1. ns 
77 83, 84, 85, 86. ts "'Y 
In old Time, of a Hide of Land ; per Glanvile. 
A Plough Land. 4 E4. 3. 161. 
An Ox-Gang of Land. 6 Bd. 3. 991. 
Six Peet of Land in Length and four in Breadth. 14 AF 13. 
It alſo lies of 
A Toft and Site of a Mill. 14 Ed. 3. 
The Hundred of C. and Bailiwick of B. 34 Ed. 1. 3 Ed. 3. l 
The Paſture of fix Oxen. 3 Ed. 3. 23. 4 Ed. 2. | 
A Rood of Land. 3 Ed. 5. one 
An Advowſon. 34 Ed. 1. 4 Rep. 74. But note, That this muſt be underſtood and 
an Advowſon appendant to a Manor; for how can it be of an Advowſon in Groſs, le 
ſince the Parſon has the Freehold ; and therefore it ought not to be by Wit ae er 
_ in le Poſt, but by Writ of Droit de Advowſon ; which has been and now is the A 
Practice. | 
A certain Portion of Land. 11 H. 4.40. 5 H. J. 9. and 
A Moiety of one Rod of Land. 41 E4. 3. 0 
A Shop. Regiſt. 3. bis 
Four Acres of Alderwood. 11 A 13. the 
Turbary, by the Name of Moor. 1 E4. 3. 387. 152 
; And it lies in a Town and not in a Hamlet. 8 Ed. 3. 55. J Ed. 3. 9. J 
Moiety third Tf a Man has a Moiety or third Part of Lands, and ſuffers a Common Recovery . ” 
Part, of the Whole, the Moiety or third Part paſſes, and ſhall be to ſuch Uſes as are dt. * 
clared by the Common Recovery. | 5 
So if Lands be given to two and the Heirs of their Bodies, Remainders in Tail, and * 
one ſuffers a Recovery of the Whole; the Tenant as well as the Vouchee may by He 
Pleading abate the Writ : But if the Writ be admitted good, the Moiety well paſs — 
to ſuch Uſes as are declared by the Deed that leads the Uſes of the Common Recv- f 
very, and the 22 is ſevered. 3 Co. 3. verſ 
So if one ſeiſed of a third Part of Land bargains and ſells a Moiety, and a Common k 
Recovery is had of a Moiety ; this is a good Recovery of an intire Third, and not d oy 
a Moiety of a third Part. Cro. Car. 110. 1 
Condition. A Condition that runs with the Land cannot be barred by a Common Recore!); . 
_ aliter of a Condition Collateral. 2 Salk. 570. 1 
Contingent A. ſeiſed in Fee of the Manors of B. and C. deviſed them to E. for Life, and i Co 
Eftates li- ſhould have Iſſue Male, then to ſuch Ifſue Male and his Heirs for ever; but it To 


ſhould have no Ifſue Male, the Manor of B. to J. S. in Fee, and that of C to 7 
in Fee; E. ſuffered a Recovery of theſe Manors; this barred the contingent Ftatt 
limited to F.S. and 7. N. 1 Wil. 50g. | 
A Recovery may be of a Rent de novo; and therefore if one grants a Rent in Tail 
to B. Remainder to C. in Tail, by a Common Recovery, the Remainder to C 0 
be barred. Sid. 285. 2 Keb. 55. | 

But if one grants a Rent in Tail to B. who ſuffers a Common Recovery to re 
Uſe of C. and his Heirs; B. dies without Iſſue, the Rent is determined, beciuſ bf 
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the Tertenant, and the Recovery cannot give the Rent a longer Continuance than 
he Grantor gave it. 2 Lutw. 1225. - 


A reputed Manor may paſs by a Common Recovery. 1 Lev. 28. 

S may Lands within a Liberty ; as, 

If S. and C. be two adjacent Towns, and a Tenant in Tail of Lands in both 
Towns being within the Liberty of S. ſuffers a Common Recovery of Lands in both 


Towns, but the Record is only in the Town of S. and Liberties thereof, yet it is 
od to paſs the Lands in C. 2 Vent. 32. 


A Recovery may be had of a Truſt-Eſtate; as, Tluſt Eſtete 
If Ceſtuy que Truſt in Tail is in Poſſeſſion with Remainders over, under the Tru- Eo” 
tees, who have the legal Eſtate, and ſuffers a Common Recovery; tho' there be 
no good Tenant to the Præcipe, yet the Recovery will bar both the Eſtate-tail and 
Remainder and Reverſion. 2 Chan. Rep. 63, 19. 

Common Recoveries are not ſuffered in the Court of Common Pleas of Copyhold Copy bold 
Eſtates (they being in the Eye of the Law only Tenancies at Will, ſecundum conſuetud? Eſtates. 
materii, and in their Inſtitution only impleadable in the Lord's Court). 

Lord Coke is of Opinion, that Copyholds could not be intailed without a Cuſtom 
co-operating wich the Statutes. 3 Co. 8. 

But Lord Hale was of the contrary Opinion, 3 Lev. 327. which ſeems the better 
Opinion, becauſe the Copyholder of Inheritance has Power by Surrender to make 
my Eſtate. | 

A Copybolder cannot make any Tenant to the Præcipe but by Surrender, therefore 
the way to ſuffer a Common Recovery of a Copyhold intailed is either, | 

1. By committing a Forfeiture by Cuſtom ; as, | 

If V. S. being Tenant in Tail of a Copyhold, makes a voluntary Leaſe for twenty- 
one Years without the Lord's Licence, which Leaſe is preſented at the next Court, 
and the Lands ſeiſed into the Lord's Hands, and V. S. appointed the Forfeiture to 
de to the Uſe of A. S. and his Heirs, and a Cuſtom is found that theſe Forfeitures 
were uſed to bar Intails, and held good. See 2 Sand. 422. 

Or if Tenant in Tail, by Cuſtom, commits a Forfeiture, and then the Lord makes 
three Proclamations, and ſeiſes the Copyhold, and then grants it to the Copyholder 
and his Heirs. 

Or if Tenant in Tail, by other Cuſtom, makes a Surrender to the Purchaſor and 
bis Heirs, and the Purchaſor commits a Forfeiture, on which the Lord ſeiſes, and on 
the Proclamations made the Eſtate-tail and Remainders are barred. Sid. 315. 1 Keb. 

M52, 2 Keb. 127. 

But where there is none of theſe Cuſtoms, then the way to bar the Eſtate-tail is, 

2. By Surrender made by the Tenant in Tail of the Copyhold Eſtate to another 
Perſon to make him Tenant to the Præcipe, i. e. to a Plaint, who is admitted, and 
then a Plaint in the Nature of a Writ of Entry in Je poſt is brought againſt him, 
who vouches the Tenant in Tail, and he the Common Vouchee, and ſo a Recovery 
ij had; and then the Recoveror ſurrenders to the Uſe of the Tenant in Tail and his 
Heirs, who is admitted accordingly, and thereby the Eſtate-tail and Remainders are 
barred, Vide Co. Ent. 206, 207. pl. 10, 

A Common Recovery of Lands in Antient Demeſne is good and in Force till re- Antient De. 
rerſed by the Lord by Writ of Diſceit. 4 Leon. 123. meine Lands, 

A Common Recovery may be of Lands in a Place known, tho? it be neither a Vill Place known. 
nor Hamlet, as well as a Fine may be of Lands in a Lieu Conus. 2 Mod. 49. 

Every Thing as incident, appendant and appurtenant, paſs by a Common Reco- Incidents, Ap- 
very as in other Common Conveyances. 6 Co. 67. pendants, and 

And the Acres mentioned in Common Recoveries are computed according to the PPurtenants. 
Cuſtom of the Country, and not ſtrictly according to the Stat. de terris menſurandis. 

Co. 6. Vide 6 Co. 66, 67. Cro. Car. 308. Cro. Eliz. 52. 1 Lev. 28. 1 Keb. 592. 


Reputed Na- 
nor. 


(O) Of what Things a Mrit of Entry does not lie. 


Ane quod reddat lies not of a Ditch, nor of a Pool, nor of a Fiſhery. 
3. 381, 
Nor of an Advowſon of Tithes of one Plough (or Wain) Land. Regist. 29. 
or Common of Paſture. 27 H. 8. 12, | 
Nor of Eſtovers. 2 Ed. 3. 


Nor 
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or Genus to Meadow, Paſture, Sc. is placed before Meadow, E9c. 


put in Exigent, Deodands, Chattels waived and ſtraped with the Appurtenances in B. A. 


 wowſon of the Church of N. and B. and the Advowſon of the Vicarage of the Church of H 


8 


— 


Nor of Homage of Fealty, nor of Services to be done. 6 E. 2. 

It lieth not of an Oxgang of Marſh Land. 13 E. 3. 3. 

Nor of a Selion of Land, Ed. 1. for the Incertainty, becauſe a Selion is a Pr, 
of Land, ſometimes containing an Acre, ſometimes more and ſometimes leſs, 

It lieth nat of a Garden, Cottage or Croft. 14 Af. 13. 8 H. 8. 3. 22 F. 4 14, 

A Rod of Land, 41, 43, 13 E. 3: | 

A Quarry, a Mine, a Market. 13 E. 3. For they lie not in Demeſne, but ;, 
Gain, nor of an upper Chamber. 3 H. 6. 1. 2 Weſt. Symb. 17. B. 

It lies not of an Annuity, nor of a Tenement, but it muſt be of Houſes ang , 
certain Quantity of Acres. Moor 953. | 

A Writ of Entry ought not to contain one and the ſame Thing twice, as a Mel. 
ſuage and an Houſe, Parcel of the ſame Meſſuage. 3 Ed 4. 28. 46 Ed. 3. 26, 

Nor to name a Town and an Hamlet within the ſame Town. 22 Ed z, 1, 
41 Ed. 3.22. 2 Weſt. JJ. b. | | 

But the Practice is now otherwiſe as fo this, and ſome other of the Things before 
mentioned, as you may obſerve before, that a Præcipe quod reddat is ſaid not to lie 
of a Fiſhery, Eſtovers, nor of a Garden, nor of Common of Paſture ; but the Uſe l 
otherwiſe ; and tho* it may be meant that a Precipe lies not of one of thoſe Things 
fingly alone, as of a Common; yet being joined and expreſſed with other Things, i 
may well lie, and is every Day's Practice. | 


(P) Rules to be obſerved in placing Particulars in a Writ of Entry, 


x. Tz E more worthy Things muſt be placed before the Things leſs worthy ; 22 
* Caſtle before a Manor, a Manor before a Meſſuage, a Meſſuage before a Tok 
or Mill, Ge. | 
2. Things General muſt be put before Things Special; as Lands being the General 


3. Intire or whole Things are to be put before Parts; as one Meſſuage, and the 

Moiety of one Meſſuage, 2 

1 the more orderly and formal placing of Particulars in a Writ, obſerve this 
ethod : 


The Manors of B. and S. with the Appurtenances, and two Meſſuages, one Shop, ont 
Toft, one Mill, one Dovehouſe, two Gardens, twenty Acres of Land, ten Acres of Meadm, 
five Acres of Paſture, fix Acres of Wood, one Hundred Acres of Furze and Heath, one 
Hundred Acres of Moor, one Hundred Acres of Ruſhy Ground, ten Acres of Marſh, ten Acres 
of Alderwood, ten Acres of Broom, five Acres of Land covered with Water, twenty Powis 
two Sbillings one Penny one Half. penny and one Fartbing Rent, and the Rent of one Pair 
of Gilt Spurs, ten Capons, two Cocks, two Hens, five Pounds of Pepper, three of Matt 
and Cloves, and one Pound of Cumin, Common of Paſture for all Kinds of Cattle, View g 
Frankpledge, free Warren, free Fiſhery, Liberty 7 Foldage and alſo Fairs and Mark? 
Toll, Stallage and Picage, the Chattels of Felons, Fugitives, Outlaws, and thoſe that att 


S. N. and B. and alſo the Rectories of B. and S. with the Appurtenances, and all 
all Manner of Tithes to the ſame Reftories belonging and appertaining, and alſo the At 


aud in which, Wc. 


The Honor of A. with the Appurtenances. | Ten Shillings Rent. 
The Caſtle of B. with the Appurtenances, | The Rent of two Cocks, two Hens, ont 
The Borough of C. with the Appurte- | Pound of Pepper, Sc. 
nances. A Meſſuage. | 
The Hundred of D. with the Appurte- | A Shop. 
nances. A Cellar. 
The Manor of E. with the Appurtenances. | A Toft. 
The Foreſt of E. with the Appurtenances. | One Wharf. 
The Chaſe of G. with the Appurtenances. | One Key. 
The Scite of the Manor of I. with the | A Fair and Market with the Appufte- 
Appurtenances, nances. 
Land covered with Water. The View of Frankpledge with the Ap- 
Common of Paſture for all Sorts of Cattle. purtenances, The 
s | 
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The Chattels of Felons, Outlaws, and A Dovehouſe. 
Perſons put in Exigent, Chattels waived | A Shambles. 
and ſtrayed, Deodands. A Garden. 
The Rectory of B. with the Appurte- | Land. 
nances, and all and all Manner of | A free Fiſhery. 
Tithes whatſoever to the ſame Rectory | A free Warren. 
belonging and appertaining. The Liberty of Foldage, 
The Scite of the late Monaſtry of J. with | A Salt-Pit. 
the Appurtenances. A Bullary of Salt Water. 
Meadow. The Advowſon of the Church of B. 
Paſture. The Advowſon of the Vicarage of the 
Wood. Church of C. 
Fyrze and Heath. A Ferry or Paſſage over the River Thames. 
Moor. Three Parts of one Meſſuage. 
guy Ground. A Moiety of one Meſſuage. 
roomy Ground. A Moiety of one Meſſuage, Common of 
Marſh Land. Paſture to all the Parts aforeſaid, as 
der wood. alſo a Moiety and third Part of Com- 


A Mill. mon. 


(Q) How to ſuffer Recoveries. 


F the Parties live in London, or ſo near it that they can appear in Perſon in Court, 
| it is much the eaſieſt and cheapeſt way; but ſometimes they either will not or 


annot appear in Perſon, and then they appear and ſuffer the Recovery by Attorney: 
both which in order. 


Firſt, Of ſuffering a Recovery by the Parties in open Court. 


Draw your Præcipe upon a Piece of Paper, wherein muſt be named the Demandant 
nd the Tenant, the Quantity of Land, and what Nature, how many Acres, what 
lanors, Meſſuages, Sc. and in what Place or Places they lie. | 

Ke the Form in the Second Part, Tit. Recoveries. | 

Next you may carry it to the Curſitor of that County where the Lands lie, for a 
tit of Entry. But note; It is the common Uſe to paſs a Recovery at the Bar be- 
rea Writ of Entry is ſued out; therefore having drawn your Precipe, then enter it 
pon the Prothonotary's Remembrance-Roll, and put the Voucher or Vouchers 
ames in the Margin. 


_ — Remembrance, after the Præcipe, enter the Return and Teſte of the 
rit of Entry. 


"= the Recovery may for Diſpatch be paſſed firſt at the Bar, which is the common 
ice, 
Therefore having entered your n on the Remembrance, (or it is common to 
Miter it afterwards) and having your Tenant and Vouchers ready at the Bar, the 
burt being at Leiſure, the Method uſed to be to deliver the Remembrance on 
ich your Præcipe is entered (which Remembrances were always brought to the 
ll in the Term Time) to one of the Serjeants at the Bar, having your Clients 
aly ; but the Demandant needs not to appear, only the Tenant and Voucher. 

your Client be a Nobleman, you muſt place him in the Middle of the Bar be- 
een the King's Serjeants, or the two other eldeſt Serjeants in their Abſence. 
= Præcipe being delivered, the Serjeants will plead, and ſoon diſpatch your 
' ne L ; 
lf the Recovery be with ſingle Voucher three Serjeants plead it; one for the De- 
ndant, one for the Tenant, and the third for the Vouchee. 
with a double Voucher, then four Serjeants. 
vith a treble Voucher, then five Serjeants. 
| very Serjeant's Fee is ſaid to be 3 5. 4 d. out of which each Serjeant allows to the 
erk that ſues out the Recovery 15. 44. ſo that you pay them only 2 5s. a- piece. 


$ G But 


— 


666 


— 


Recoveries. Part |, 


Single 
Voucker. 


Double 
Voucher. 


Hays, that the ſaid H. Hunt did not diſſeiſe the ſaid J. D. in Manner as the ſaid J. D. 


— 


But the moſt modern Way is to deliver the Præcipe to one of the Serjeants Clert; 
to whom you pay, | 


„ „ ® 
If it be with a ſingle Vouchee, 893 
With a double Vouchee, 3 af 
With a treble Vouchee. o 10 o 
With a quadruple Vouchee, oO 12 © 
And if the Tenant appears by Attorney, o 4 © more 


The Tenant appearing perſonally, ſome of the Serjeants at the Bar will reye, 4, 
Count, and Prayer of an Imparlance. 

Then give the Præcipe to one of the Criers of the Court, who will carry it to tte 
Secondary, to whom you pay 45s. 64. and 2 5. more if it be by Warrant of Attorney 
and he marks the Præcipe thus: At Bar. And it uſual to give the Crier 64 * 

After the Præcipe is paſſed at Bar, make a Copy of it for the Curſitor to mit 
out the Writ of Entry by. 

And as to entring it on the Remembrance-Roll, that may be done when you pit 
the Exemplification at the Prothonotary's Office. 

The Manner of the Serjeant's Pleading in a Recovery with a ſingle Voucher is thy: 
The Serjeant, who has the Remembrance, (or Præcipe) will ask which is the Tenan 
and cauſe him to ſtand up, as alſo the Vouchers, to the Intent they may be ſhewn i 
the Court; then the Judge will ask, who knows the Parties? which you or ſome othe 
will anſwer, you know them to be ſuch Parties; leſt there ſhould be Fraud in it, 
there has been formerly, where the Husband brought in another Woman a Stranger 
ſaying, ſhe was his Wife, and ſuffered a Recovery of his Wife's Land to cut of be 
Eſtate without her Conſent. 

And note, That Roll Chief Juſtice ſaid, that tho' it was not neceſſary to examin 
a Feme Covert when ſhe joins with her Husband to ſuffer a Recovery, yet he held i 
prudential, and that he uſed to do it. Pra#. Regiſt. 134, 295. 

Then the firſt Serjeant counts by the Prothonotary's Remembrance, (or the Pr: 
cipe) according as the Writ is there entered, after this Manner, viz. 

1ſt Serjeant.] This ſhews to you J. D. that J. S. bas deforced him of the Manor f [ 
with the Appurtenances in the County of E. and that this is his Right and Inberitas 
whereof he himſelf was ſeiſed in bis Demeſne as of Fee and Right in Time of Peace, i 
the Time of the preſent King, and has taken the Profits to the Value of half a Mark at 
more, and into which the ſaid J. S. bas not Entry, but after the Diſſeiſin which Hugl 
Hunt thereof unjuſtly and without Fudgment has made to the ſaid J. S. within thin 
Tears laſt paſt ; if the ſaid J. S. will deny this, you have here the ſaid J. D. wh! 
brought his Proof thereof. 

2d Serjeant, who is for the Tenant.] Pott have here the ſaid J. S. who defends | 
Right, and vouches to Warranty Edmund Wilſon, and prays that he may be ſui 
within the County aforeſaid by the Aid of this Court. 

3d Serjeant.] Pou have here the ſaid Edmund Wilſon, who is here preſent tu eme 
into Warranty, and prays that the Demandant may count againſt him. 

1ſt Serjeant.] The ſame Count, changing what ought to be changed. 

zu Serjeant.] Pou have here the ſaid Edmund Wilſon, who defends bis Rigit, t 


bis Writ and Count ſuppoſes ; and thereupon puts bimſelf upon the Country. 

1ſt Serjeant.] With your Leave we will imparl. 

If it be with a double Voucher, then the firſt Serjeant counts as before. 

iſt Ht een This eus to you, &c. - 

ad Serjeant.] He counts for the Tenant as before, only inſtead of calling“ 
Common Vouchee, he calls the firſt Voucher A. B. | 

3d Serjeant.] For the Vouchee, deſires the Judges to record the Appearance“ 
the Vouchee, (and ſo of every Vouchee, unleſs it be the Common Vouchee) win 
done, he muſt ſay, Pott have bere the ſaid A. B. who is here ready to enter iu, 
Warranty, and prays that the Demandant may count againſt bim. 

1ſt Serjeant.] The ſame Count, (changing what ought to be changed). 1 

za Serjeant.] Pou have here the ſaid A. B. who defends bis Right, and wende 
Warranty Edmund Wilſon, and prays that he may be ſummoned within the Ci 4 
{aid by the Aid of this Court. 


4th Serjean! 
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zth Serjeant.] You have here the ſaid Edmund Wilſon, who is here ready to entet 
"to the Warranty, and prays that the Demandant may count againſt him. 

iſt Serjeant. ] The like Count, changing what ought to be changed. 

ach Serjeant, | Pou bave here the ſaid Edmund Wilſon, who defends his Right, and 
, that the ſaid H. Hunt did not diſſeiſe the ſaid J. D. in Manner as the ſaid J. D. by 
\ Writ and Count doth ſuppoſe ; and thereupon puts himſelf upon the Country. | 

iſt Serjeant.] TUlith your Leave we will impart. 

And ſo in like Manner if it be with treble Voucher mutatis mutandis. 


Secondly, Of ſuffering Recoveries when the Parties appear by Attorney. 


When the Tenant or Vouchee lives diſtant from London, and cannot or will not 
appear in Perſon, they appear by Attornies. 

Such Warrant may be taken two ſeveral Ways: 

1. Either by any of the Judges of Aſſiſe of either Bench, Barons of the Exchequer, 
1nd as ſome ſay, by Serjeants at Law in their Circuits, without a Dedimus Pote- 


tem; or 
1 By a Dedimus Poteftatem directed to the Commiſſioners in the Coun try. 


I. By Warrant before a Fudge, &c. 


Draw up the Warrant wherein there muſt be two Attornies at leaſt, and their Au- 
thority joint and ſeveral, that if one dies the other may proceed, Ec. 
See the Form in the Second Part. 
Then go before the Judge, and he will ſubſcribe the Date of the Caption. 
There muſt be a Tranſcript in Paper, to which the Judge alſo puts his Hand, and 
then it is to remain with the Clerk of the Fines. 
Then make out a Præcipe for the Writ of Entry, Sc. ut poſtea. 


II. By Dedimus Poteſtatem. 


When the Vouchee lives in the Country, and his Attorney employs an Agent in 
Town, then the uſual Way is to make the Country Attorney Demandant, who has 
0 Occaſion to be in Court; the Agent Tenant who appears perſonally at Bar, and 


- there needs only a Dedimus Poteſtatem to take the Warrant of Attorney of the 
'ouchee , ' 


How to ſue out a Dedimus. 


A Precipe for the Dedimus Poteſtatem muſt be made out on Paper, and left with P-cipe for 
de Curſitor. See the Form in the Second Part. Dedimus. 
You pay the Curſitor 1 J. 5 5. 84. | 

Then ſend it down into the Country, and there a Day muſt be appointed for two 

leaſt of the Commiſſioners to take Acknowledgment of the Warrant of Attorney, 

nich you muſt have ready, written on Parchment, together with a Copy of the 

recipe. See the Form in the Second Part. 

When the Acknowledgment of the Warrant of Attorney is taken, annex the War- 

who the Dedimus Poteſtatem, and indorſe the Dedimus, as is directed in the Second 

Ll one of the Commiſſioners who took the Cogniſance be not a Knight, (as many 

mes is the Caſe) then a Certificate muſt be drawn up on the Back of the Præcipe 

nd Warrants, and a Judge's Allocatur had thereon. 


Thirdly, How to ſue out the Writ of Entry. l 


\ The Præcipe being paſſed at the Bar, if both the Tenant and Vouchee appeared in % 
fon, you muſt make a Copy of it for the Curſitor to make out the Writ of Entry 4 
; but if you had a Dedimus Poteſtatem, as before mentioned, you only carry that 1 
„um, with the Warrant of Attorney annexed; for theſe contain ſufficient In- | 
ns, both for the Writ of Entry and the Mittimus and Tranſcript. 

Pay 75. 6 d. to the Curſitor for the Writ of Entry, and more if very long, by 
" of a great Number of Parcels, 


5 
teaſo 


Fourth] Y, 
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- the Return of the Writ cf Summons; for Example, 


1 


Fourthly, How to ſue out the Writs of Summons and Svi ſin. 


Having got the Writ of Entry from the Curſitor, the Attorney makes out the 


Writs of Summons and Seifin himſelf. 
There muſt be five Returns incluſive between the Return of the Writ of Entry and 


If the Writ of Entry be returnable in three Weeks from the Day of St. Michae| then 
the Writ of Summons muſt be returnable on the Octave of St. Martin. 

If the Writ of Entry be returnable in ove Month from the Day of St. Michael, ther 
the Summons muſt be in fiſteen Days from the Day of St. Martin. l 

If the Entry be returnable on the Morrow of All Souls, then the Summons muſt be 


on the Octave of St. Hillary. | 
If you account the Return of the Writ of Entry one, then the fifth Return is the 


Return of the Summons. 
And ſo it is between one Summons and another. 
The firſt Summons muſt be teſted the fourth Day incluſive from (i. e. the Appear. 
ance Day of) the Return of the Writ of Entry, and ſo muſt the ſecond Summon; 
from the Return of the firſt. 
The Writs of Summons and Seiſin muſt be ſigned by the Prothonotary, for which 
he takes nothing till he ſigns the Exemplification. 
Then they muſt be ſealed, which coſts 7 d. a- piece. 


Fifthly, Of paſſing the Writ of Entry, and of returning it, and the Summins, 


When you have got the Writ of Entry from the Curſitor, carry it to the 
Alienation- Office to be compounded by the Commiſſioners, who attend nine to 
ren in the Morning in Term Time, and for one Week after every Term. 


The Rule for the Payment of Money in the Alienation-Office. 

| J 

Every five Marks and 203. pays — — 
From five Marks and 203. to five Marks and 406. :?:) 0 
Above five Marks and 2 3. to ten Marks and 206. © 


So in like Proportion for all others 


5 0 I. s 4 
| Lands rated at 2 © © or under, pays — 0 0 
At above 2 © © to 31. 6s. 84, pays —— 069 
At 5 6 8 — pays —— 0 10 0 

7 13 4 W „„ 

8 13 4 — pays —— 0163 

10 © 0 — pays —— 1 00 

12 0 © — pays — 134 

14 6 8 — pays —— 168 

185 6 8 — pays — 110 0 

17 13 4 — pays — 114 

18 13 4 — pays — 116 

20 © 0 — pays —— 20 

220 00 — pays — 2 3+ 

23 6 8 — pays —— 2 685 

25 6 8 — pays — 2 lo 0 

27 13 4 — pays —? 213 4 

28 13 4 — 1 — 

30 © 0 — pays —— 3 9? 


When the Writ of Entry is compounded, you pay the Compoſition-Money to the 
Receiver of the King's Fines, who is at the ſame Office; and after that you nut 
leave it longer in the Office for it to be entered, and for the Commiſſioners to 
their Names on the Back of it. | 

"_ You 
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| 8 
You pay to the Clerk of that Office in Term, — 4 
And to the Receiver, — bac Ft 
If out of Term whilſt the Commiſſioners are at the Office, 2 O 
And after that, to.the Clerk, — | — 2 6 
And to the Receiver, — — 0 6 


They pin the Writs of Entry, Summons and Seiſin together, and leave them at the 
Return-Office, in Mr. Borrett's Office, to be returned; but it · is uſual for Readineſs 
toindorſe the Return of the Seiſin (except the Sheriff's Name) before you carry it 
there, You pay 1s. 64. for each. | | 

When you have got theſe Writs from the Return-Office, carry the Writ of Entry 
to the Attorney General's Clerk, and he will get the Attorney General's Hand to it; 
for which you pay 105. | | 4 


vixthly, Of drawing Recoveries, and entering the Summons, Mittimus, Tranſeript and 
| Recovery on the Rolls. | | 


The Recovery may be drawn, entered on the Rolls and exemplified either during 
the Time the Writs are paſſing thro' the Offices, or aftetwards, as Opportunity 

mits. ery | 7 

When a Draught is made of the Recovery, it is uſual to get the Prothonotary, or 


one of his Clerks, to peruſe it to avoid Miſtakes, . 
There muſt be one Roll for the Summons, called the Summons Roll. f 
And where there is a Dedimns Poteſtatem to take the Warrant of Attorney of any 
of the Parties, then the Mzttimns and Tranſcript muſt be entered on the Recovery- 
Roll in ſmall Secretary Hand _ the Recovery, the Recovery being immediately 
ter ingroſſed in large German Text, or Secretary Hand, in the Manner and Form 
deſcribed in the Second Part. 5 £ 


Of exemplifying the Recovery, examining, docketing, ſigning and ſealing it, &c. 


The Recovery muſt be exemplified on a 10 s. Stamp, in the Manner and Form 
mentioned in the Second Part. | | 125 

Lou muſt teſte the Exemplification after the Return of the Writ of Seiſin, if ſuch 
Writ be returnable in the ſame Term in which * 408 was given; but if there be 
not fifteen Days between the Return of the Writ of Entry (or a Writ of Summons 
when by Summons) and the End of the Term, then muſt the Writ of Seiſin be re- 
urnable indilate, and the Exemplification muſt bear Teſte the laſt Day of the Term 
In which the Writ of Entry (or Summons) came in; or if the Writ of Seiſin be re- 
tunable of a ſubſequent Term, then Teſte the Exemplification the laſt Day of the 
Term in which Judgment was given. | aft | I 
if the Writ of Entry (or Summons when neceſſary) be returnable ſo late in the | 
Term that the Writ of Seiſin cannot come in returnable in the ſame Term, but that 1 
t muſt be returnable the next Term; then in your Exemplification you muſt ob- | 
ſerve, that after awarding the Return of the Writ of Seifin, you muſt break off and 
conclude; and then upon the folding up of the Bottom of the Exemplification, or on 
the Label, you muſt indorſe the Ad quem diem. | TT OR" | 
When the Exemplification is finithed, (the Writs having been returned, Ec. as 
oreſaid) carry it together with the Writ of Entry, Mittimus and Tranſcript, and 
ne Writs of Summons and Seiſin and the Rolls, to the Prothonotary's Office, and 
ere you muſt docket the Rolls; enter the Recovery on the Remembrance-Roll, 
and the Prothonotary, or one of his Clerks, will examine the Writs, Entries and 
*aplification, and then ſign the Exemplification, Jar, 


L's. d. 
Tou pay the Prothonotary for the Entry of the Recovery, filing the aeg 
1 


1 _ ſigning the Exemplification, if the Recovery be with a double 

cher by Warrant of Attorney, | Mn POET 

& 1 3 a double Voucher in Perſon, | Salut © anc S233 © © : 
a tne Seal-Office for ſealing, ELITE Bakke Mts. th, 
it if the Recovery is not pal of the ſame Term it is of, it muſt be ſigned o 2 @ 


by the Clerk of the Treaſury before it be ſealed, for which pay, 
8 H 
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(R ) Of Execution after Recorery, and the Eſtate the Recoveror bas by the 
* i | Recovery. f Wait 


AFTER the Demandant has Judgment in a Common Recovery againſt the 
A Tenant, and the Tenant againſt the Voucher, and he againſt the Common 
Vouchee; the Court awatds an Habere facias ſeiſinam to the Sheriff of the Coun: 
where the Lands lie, which the Sheriff returns, and ſo the Recovery is compleat 4 

The Manner of ſuing out ſuch Writ, and getting it returned, is already mentioned 

And tho? this is only Matter of Form, yet in many Caſes it is not ſafe to proceed 
till there is a Return of the Habere facias ſeifinam ; for, 

Whenever a Recovery is to Uſes, as all Common Recoveries are, no Seifin is in 
Recoveror, nor no Uſe raiſed till the Execution of the Recovery ; for before then 
the Land does not paſs. Moor 28 1. T. ) H. 4. 17. 

So if no Uſe ariſes till Execution of the Recovery, the Party to whoſe Uſe the 
Recovery is declared to be, cannot convey the Thing recovered, for Nemo dat qued 
nom habet. 3 

If Tenant in Tail dies after Recovery and before Execution, Execution may be 
ſued out againſt his Iſſue. Plow. 55, 375. 1 Co. 6. 

If A. has Lands conyeyed to him and his Heirs with Warranty, and he ſuffers 
Common Recovery to him and his Heirs, it is but the old Eſtate in Degree and 
Privity, as before. 

So if he has Lands conveyed to him in Fee, with Warranty to him, his Heirs and 
Aſſigns, and he ſuffers a Common Recovery to the Uſe of a Stranger, the Recoveror 
may vouch as Aſſignee. Hob. 27. | | 

When a Man ſuffers a Common Recovery to his own Uſe, he is in the Eſtate as 
he was before. 

If a Tenant in 'Tail mortgages his Lands, and after ſuffers a Common Recovery to 
make a Jointure, this Recovery extends the Eſtate-tail, and lets in the precedent Mor- 
gage in Prejudice of the Jointure, becauſe the Recoveror comes in, in Continuznce 
of the Eſtate- tail, and ſubject to all Incumbrances of Tenant in Tail; and in this 
Caſe the Court of Chancery will not relieve, 1 Chan. Rep. 20. 


Q = - — — —__—r OY PTR_ 
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(S) The Remedy of Recoverors againſt Leſſees for Rents, Services and Ila. 


Tu E Recoverors in Common Recoveries, their Heirs and Aſſigns, have the like 
Remedy againſt Leſſees for Lives and Years of the Land recovered, their Exe- 
cutors or. Aſſigns, by Diſtreſs, Avowry, or Action of Debt for the Rents and Ser- 
vices reſerved upon their Leaſes that ſhall be due after the ſame Recoveries had: 
And alſo like Actions for Waſte -done after the Recovery had : And like Remedy 
upon a Diſturbance in a Preſentation to an Advowſon, and in like Manner and Form 
as the Leſſor ſhould or might have. had if the ſame Recoveries had never been had, 
ako" hg. tame Leſſees do never attorn to the ſame Recoverors. 

And if a Man makes a Leaſe for Years to begin at Michaelmas, reſerving Rent, anl 
before Michaelmas he ſuffers a Recovery; in this Caſe the Recoveror ſhall diſtrain fot 
this Rent which the Leſſor before the Recovery could not diſtrain for. 

But if the Recovery had not been had, he might have diſtrained. Hat. 71 


6.4. Dyer 31. Co. Lit. 104. 


(T) Of Eeidence allowed in Common Recoveries, in what Time to le diſputth, 
or deemed valid, and of its Validity as to the Time of making Tevait ! 
the Precipe, | | 


B* Stat. 14 G. 2. reciting, That whereas by the Default or Neglect of Perſons im 

ployed in ſuffering Recoveries, it has happened, and may happen, that ſuch Re- 

eoveries are not entered on Record, whereby Purchaſers for a valuable Confiderat 

may be defeated of their juſt Rights: For Remedy thereof it is enacted, 

whete ahy Perſon or Perſons bath or have purchaſed, or ſhall purchaſe for a wy 
1 | 
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Conſideration, any Eſtate or Eſtates in Lands, 'Tenements or Hereditaments, whereof 
a4 Recovery or Recoveries is, are or were neceſſary to be ſuffered, in order to com- 
pleat the Title, ſuch Perſon and Perſons, and all claiming under him, her or them, 
having been in Poſſeſſion of the purchaſed Eſtate or Eſtates from the Time of ſuch 
Purchaſe, ſhall and may, after the End of twenty Years from the Time of ſuch Pur. 
chaſe, produce in Evidence the Deed or Deeds, making a Tenant to the Writ or Writs 
of Entry, or other Writs for ſuffering a Common Recovery or Common Recoveries, 
and declaring the Uſes of a Recovery or Recoveries, and the Deed or Deeds ſo pro- 
4ced (the Execution thereof being duly proved) ſhall, in all Courts of Law and 
Equity, be deemed and taken as a good and ſufficient Evidence for ſuch Purchaſor 
ind Purchaſors, and thoſe claiming under him, her or them, that ſuch Recovery or 
Recoveries was or were duly ſuffered and perfected according to the Purport of ſuch 
Deed or Deeds, in Caſe no Record can be found of ſuch Recovery or Recoveries, or 
the ſame ſhould appear not to be regularly entered on Record: Provided always, that 
the Perſon or Perſons making ſuch Deed or Deeds as aforeſaid, and declaring the 
Uſes of a Common Recovery or Recoveries, had a ſufficient Eſtate and Power to 
make a Tenant to ſuch Writ or Writs as aforeſaid, and to ſuffer ſuch Common Re- 
coyery or Recoveries. 

Which Act alſo recites, That whereas it has frequently happened that the Deeds 
for making the Tenant to the Writs of Entry, or other Writs for ſuffering Common 
Recoveries, have been loſt, or that the Fines or Deeds, making the Tenants to the 
{aid Writs, have not been levied or executed till after the Judgment given in ſuch 
Recoveries, and the Writ of Seiſin awarded, by Reaſon whereof great Doubts have 
ariſen, whether ſuch Recoveries, for want of proper Tenants to the Writs, are good 
and effectual in Law; to prevent ſuch Doubts for the future, and in order to render 
Common Recoveries more certain and effectual, it is enacted, That every Common 
Recovery already ſuffered, or hereafter to be fuffered, ſhall, after the Expiration of 
twenty Years, from the Time of the ſuffering thereof, be deemed good and valid to 
il Intents and Purpoſes, if it appears upon the Face of ſuch Recovery that there 
was a Tenant to the Writ ; and if the Perſons joining in ſuch Recovery had a ſuffi- 
dent Eſtate and Power to ſuffer the ſame, notwithſtanding the Deed or Deeds for 
making the Tenant to ſuch Writ ſhould be loſt or not appear. 

And it is further enacted, That from and after the Commencement of this Act, 
every Recovery already ſuffered, or hereafter to be ſuffered, ſhall be deemed good 
and valid to all Intents and Purpoſes, notwithſtanding the Fine, or Deed or Deeds 
making the Tenant to ſuch Writ, ſhould be levied or executed after the Time of 
the Judgment given in ſuch Recovery, and the Award of the Writ of Seiſin as 
threſaid, provided the ſame appear to be levied or executed before the End of the 
Term, Great Seſſion, Seſſion or Aſſiſes in which ſuch Recovery was ſuffered, and the 
Perſons joining in ſuch Recovery had a ſufficient Eſtate and Power to ſuffer the 
lame as aforeſaid. | 

Provided always, that nothing in this Act contained ſhall extend, or be conſtrued 
to extend, to make any ſuch Common Recovery heretofore ſuffered, valid and ef- 
ſedual in Law, which has been avoided by any lawful Act or Means, or which ſhall 
hereafter be avoided by Entry duly made on or before the ſixteenth Day of January 

thouſand ſeven hundred and forty, or by Judgment or Decree had or obtained 
won ſome Action or Suit at Law or in Equity, commenced or to be commenced 
0 or before the ſaid ſixteenth Day of Fannary, and proſecuted with due Diligence; 
wt every ſuch Common Recovery ſhall remain and be of ſuch Force and Effect 
only, as the ſame would have been if this Act had never been made, and of no other 
force or Effect. 

Provided that nothing in this Act contained ſhall be conſtrued to prejudice or affect 
ny Queſtion of Law which may ariſe upon Common Recoveries not remedied, or 
mended to be remedied by this Act; but all ſuch Common Recoveries ſhall remain 
nd be of ſuch Force and Effect, as the ſame would bave been if this Act had never 

made, and of no other Force or Effect. 


(U) Of 


F 
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(U) Of avoiding Recoveries. 


A Recovery may be defeated, fruſtrated and avoided (which is called falſiying F 


a Recovery) in part or in all for many Cauſes, as for that there is ſome prof 
and ſubſtantial Error in the Manner of the Proceeding. 

But a Recovery is not avoidable for falſe or incongruous Latin, Raſure, Interlining 
Miſ-entering of any Warrant of Attorney, Miſ-retutning or not Returning of the 
Sheriff, or other want of Form in Words, and not in Matter of Subſtance, becauſe it 
is done by the Conſent of the Parties. 

Or it may be avoided for that he againſt whom the Writ of Entry is brought! 
not Tenant of the Freehold by Right or Wrong at the Time of the Writ brought, 
as when the Writ is brought againſt a Stranger that has nothing in the Land, and he 
vouches the Tenant in Tail in Poſſeſhon of the Land. 

Or a Recovery may be avoided for that he that has the Eſtate and the Right j 
neither Party nor Privy to the Recovery ; as when the Writ of Entry is brought 
againſt a Diſſeiſor, and he vouches a Stranger that has nothing in the Land, or a Re. 
covery is had againſt the Husband alone of the Land whereunto his Wife has Title 
of Dower. | 

Or a Recovery may be avoided for that another has ſome Eſtate in the Thin 
whereof the Recovery is had at the Time of the Recovery ſuffered ; as when there is a 
Recovery had of Land whereof there is a Leaſe or Eſtate for Years by Statute, 
Elegit, or the like. | 

Or it may be avoided for that the Recovery is had by Covin; as when it is ſuffered 
by Tenant for Life to diſinherjt him in Reverſion, or when it is gotten by ſome 
undue Practice and ſiniſter Dealing, for in this Caſe it is ſometimes made void by a 
Vacat or Sentence of a Court. 

And where a Recovery is avoidable or reverſable for any of theſe or ſuch other 
like Cauſes, it muſt be avoided by him whom it does concern that is barred and 
bound by the ſame Recovery that ſhould have had the Land if the ſame Recovery 
had not been, and not by any other whom it does not concern ; as 

If an erroneous Recovery be ſuffered by Tenant in Tail; in this Caſe his [ſues 
or if they fail, the next in Remainder or Reverſion ſhall defeat it. 

So alſo if the Land be recovered againſt a Stranger, the Tenant in Tail ſhall avoid 
it; and if the Land be recovered againſt a Diſſeiſor, the Diſſeiſee ſhall avoid it; and 
if the Land be recovered againſt him in Reverſion or Remainder, the Tenant for 
Years by Statute or Elegit ſhall avoid it: But in theſe laſt Caſes they ſhall fallfy 
and avoid it during their particular Eſtates only. 5 

So alſo the Wife ſhall falſify the Recovery fuffered by the Husband alone as to her 
Title of Dower only, and no longer and further. 

And he in the Reverſion or Remainder ſhall falſify and avoid the Recovery (ut 
fered by the Tenant for Life either in the Life-time of the Tenant or afterwards. 

But neither he in Reverſion or Remainder, or any one by or under him, or a" 
other, can falſify a Recovery ſuffered by the Tenant in Tail in Poſſeſſion, except 
be for ſome ſuch Caſes as before. 

And the Recoveror himſelf cannot falſify a Recovery. 

So neither can a Guardian, or a Tenant of a Manor; as if one holds Land of 2 
Manor, and a Stranger recovers the Manor by a feigned Title, a Tenant of the 
Manor cannot falſify this Recovery. | 

And in all theſe Caſes where a Recovery is avoidable, and a Man has Power gen 
him to falſify, he muſt do the ſame ſometimes by Mit of Error, as in the Cale o 7 
erroneous Proceeding ; and ſometimes by Pleading and ſetting forth the {pecia 
Matter, as in the Caſe where the Tenant is not Tenant of the Freehold ; or wt" 
the Recovery is had by Covin againſt the Tenant for Life, or the like; and our 
times by the ſhewing and ſetting forth of the Practice to the Court, and a Aan 
made that a Vacat may be made upon the Judgment for the Cauſes alledged * 
23 El. c. 3. 5 Co. 40. 21 U. 8. c. 15. Co. Lit. 46, 104. Dyer 249. 3 Co. + 
Dyer 249. 1 Co. 62. Plow. 515. | 
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V) Of Errors in Common Recoveries, and in what Caſes they may be 
amended. 


HE Law gives Common Recoveries all the favourable Conſtructions imaginable ; 
T and for their Support (they being Common Aſſurances of Land) the Star. 
24 Eliz. c. 3. enacts, That no Common Recovery ſhall be reverſed for falſe or in- Falſe Latin, | 
congruous Latin, Raſure, Interlining, Miſentry, Omiſſion of the Return of the —_ | 
cheriff, or any other want of Form. — — 1 
An erroneous Common Recovery is good till reverſed, by reaſon of the intended 2 
Recompence; and if Tenant in Tail ſuffers an erroneous Recovery, and after diſ- 
geiles the Recoveror, and dies, his Iſſue ſhall not be remitted, for the Recovery ſhall 
te preſumed good till it is reverſed. 3 Co. 3. 10 Co. 38. 
And Common Recoveries being only Common Aſſurances, the Court of Common 
Pleas amends and ſupplies the Defects in the Entries of ſuch Recoveries, or in Writs 
relating to the ſame. 
And by the Stat. 10 & 11 KN 3. c. 14. No Fine or Common Recovery, or any 
other Judgment, ſhall be reverſed for Error, unleſs a Writ of Error be brought in 
wenty Years; if Perſons infra, Ec. then within five Years after the Impediment 
removed. 


Of Miſtakes in naming the Parties. 


A Common Recovery was agreed to be ſuffered, wherein Jahn Chapham and Richard 
Elton were to be Demandants, and by Miſtake of the Clerk the Writ of Entry was 
ſued out in the Name of Jobn Chapham and Fohn Elton, and the Recovery was ſuf- 
fered in the Name of ohn Elton inſtead of Richard, and this Recovery was amended. 
Trin. 2 Car. 1. Chapbam v. Bacon. 

A Warrant of Attorney was given in order to ſuffer a Common Recovery by 
I:lliam Reynolds and _ his Wife ; but the Serjeant who took the Warrant of 
Attorney, certified the ſame to be given by the ſaid Miliam Reynolds and Margaret 
his Wife, and the Mittimus and Tranſcript were made of a Warrant given by Mar- 
garet, and the Recovery entered accordingly ; all were ordered to be amended. 
M 4 C. 1. 

A Common Recovery ſuffered by R. Callow and Ux*, but the Name of the Wife 
vas totally omitted; ordered to be amended. AM. 8 Car. 1. Turban v. Pautry. 


In naming the Particulars of the Lands, &c. 


A Common Recovery was agreed to be ſuffered of two Meſſuages and one Garden, 


7 * only of one Meſſuage; ordered to be amended. T. 13 Car. 1. Brooke 
Bidolpb. | 


As to the Place where the Lands lie. 


common Recovery was agreed to be ſuffered of Lands in Alphamton and Magna 
Uermny in Com? Eſſex, but by Miſtake the ſame was ſuffered of Lands in Alphampton 
and Lamarſh; ordered to be amended in the Writs of Entry, Seiſin, and the Entry 
if the Recovery. M. 6 Car. t. Skinner v. Land. 
Common Recovery was agreed to be ſuffered of Lands in New-Church, Leving- 
Im and Merſham, but New-Church was omitted in the Recovery ; this upon reading 
the Indenture was ordered to be amended. T. 13 Car. 1. Hhectwell v. Maſters. 
Fine and Common Recovery were agreed to be levied and ſuffered of the Manor 
0 Inkfield in Shropſhire, and by Miſtake the ſame was made Iuglefeld; both were or- 
_ to be amended, viz. the Fine in the Record of the King's Silver, in the Foot 
ud Note of the Fine, and in all the Places of the ſaid Fine and Recovery ; in the 
wo of Covenant, Writ of Entry, Exemplifications, and Habere facias ſeiſinam. 
3. Int. J. Foſtre Ar' & Ux'. 
Robe and Common Recovery were agreed to be levied and ſuffered of Lands in 
* * in Com' Surry, and by Miſtake the ſame was written Cratwley ; on peruſing the 
to make a Tenant to the Præcipe, and declaring the Uſes of the Fine and 
81 | 


Recovery, 
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Recoveries. Part [ 


— 
Recovery, they were ordered to be amended in the ſeveral Parts of the Pine aud 
Recovery, and in the Writs of Covenant, Entry and Seiſin. T. 4 Fac. 2. Fregy,, 
Gent. Plaintiff, Mountague, jun. Ar & Cx Deforc'. 

A Common Recovery was agreed to be ſuffered of Lands in Veſton in Glouceſterſhin 
and by Miſtake it was written Vaſton; ordered to be amended in the Record, arg 
other Places of the Recovery, and in the Writs of Entry, Seiſin, Se. M. 11 WW. 
Int” Simon Smith Ar" Peten' & Ricum Comit” Dorſet & al Tenen. | 


In the Writ of Entry. 


Writ of Entry returnable Die Iune quart” ſeptiman* quadrageſim* prox* futur, ſhall he 
referred to the fourth Week next, and not the next Lent. Cro. Elix. 389. 

A Deed to make a Tenant to the Precipe was executed, dated 1 Nov. 33 Cir. : 
and a Common Recovery ſuffered thereon, and the Writ of Entry made returnatls 
tres Mic' before the Date of the Deed ; ordered to be amended, and the Writ c 
TY made returnable Craſtin Animarum. M. 4 N. & M. Bunce & al v. Grey 

al. | 

A Deed to make a Tenant to the Præcipe was dated 11 Nov. and a Common Re. 
covery ſuffered, and the Writ of Entry made returnable Menſe Mic* before the Date 
of the Deed ; ordered to be amended. M. 5 I. M. Wattry v. Jodrell. 

A Common Recovery was ſuffered, and the Writ of Entry made returnable before 
the Date of the Deed which led the Uſes of it, and which made the Tenant to the 
Precipe; on reading the Deed, this was ordered to be amended. M5 N & 1! 
Warkhbouſe v. Watts. 


As to the Appearance. 


If Tenant be preſent and vouch to Warranty A. and one appears for him, it is 8 
Error, and the Appearance is void; for he ought to appear in Perſon, or elſe a but 
Sum ad Warr ; and where Summons is entered on the Roll, there, at the Return, in h 
the Vouchee may appear in Perſon, or by Attorney. 1 Leon. 86. 1 

ey; 
Hab 
As to the Warrant of Attorney. 1 


Error was aſſigned, that the Summons is dated after the Dedimus Poteſtatem, and 
ſo no Warrant of Attorney at the Time of Appearance; but held good. Sid 219. 
And in this Caſe, to ſupport the Common Recovery, the Court will intend there 
was another Warrant of Attorney. T. Raym. 11, 34, 90. 1 Keb. 34. 1 Lev. 13 
Dyer 220. contra, 1 Leon. 86. 

And in T. Raym. 71. it is held that the Dedimns Poteſtatem is no Part of a Fin, 
tho' a Warrant of Attorney is of a Recovery; but if the Party be dead, then it 
ill. 2 Vent. 96. 20 H. 7. 9. 


As to the Vrit of Seifin. 
The Writ of Entry was ſued out returnable Craſtin' Animar”, and a Recove!y 


ſuffered thereon ; but the Writ of Seiſin was made returnable the ſame Return as ite 
Writ of Entry; ordered to be amended, Paſ. 16 Car. 1. Doncaſter v. Canipici. 


As to the Death of Parties, and Non-age. 


If the Vouchee dies before Judgment, or be under Age, and appears in Perlen. 
or by Attorney, it is Error. 1 Roll. 301. Dyer 90. Palm. 224 


* 


Ch. 6. h. 6. Declarations of Uſes. 


SECT. VL 
Of Deeds declaring (or leading) the Uſes of FeyfFments, Fines and Recoveries. 


AVING already, in the three laſt Sections, largely treated of Feoffments, 

Fines and Common Recoveries, the next Thing in Order, is to treat of Deeds 
geclaring or leading the Uſes of Feoffments, Fines and Recoveries; but as intro- 
ductory thereto, it ſeems neceſſary firſt to ſhew the Nature, Kinds, Incidents, Ec. 
of Uſes. 


(A) Uſe what. 


N Uſe (as ſome define it) is the Profit or Benefit of Lands or Tenements. Or, 
as others define it, 


It is the Equity and Honeſty to hold the Land in Conſcientia boni viri. Or, by 
others, deſcribed thus: 

An Uſe is a Truſt or Confidence repoſed in a Perſon, not as to Profits iſſuing out 
of Land, but as a Thing collateral annexed in Privity to the Eſtate of the Land, and 
to the Perſon touching the Land, ſo that he for whom he is truſted ſhall take the 
Profits of the Land: And the Tertenant ſhall diſpoſe of it according to his Direction; 
4s for Example, 

If a Feoffment be made tf S. and his Heirs, to the Uſe, Profit or Behoof of 
VS. and his Heirs; in this Caſe heretofore F. S. had the Eſtate and Property of 
the Land, but . S. had and was to have the Profits in Honeſty and Equity. 

So if one agrees with . F. for a Piece of Land for 201. and pays him the Money, 
but has no Aſſurance of the Land, yet the Equity and Honeſty to have this Land is 
in him that has contracted and paid his Money for it. 

This Truſt was called the Uſe of the Land ; and hence came the Courſe in Con- 
reyances to ſet down in the Habendum to whoſe Uſe the Land is to be held; as 
Habendum to A. and his Heirs, to the Uſe of A. and his Heirs. 1 Co. 121, 122. Co. 
Lit. 171, 272; 6. . 

The Uſe before deſcribed is an Uſe at Common Law, | 

But Uſes may be raiſed either by Tran/mutation of the Eſtate and Poſſeſſion, as by 
feoffment, Fine or Recovery, Ec. Or out of the Eſtate of the Owner of the Land, 
% by Bargain and Sale by Deed indented and inrolled, or by Covenant to ſtand ſeiſed 
tan Uſe, upon lawful Conſideration, without Tranſmutation of the Eſtate or Poſ- 
ſeſſon. Co. Lit. 291. b. 

An Uſe cannot riſe out of an Uſe, or a Way or a Common newly created. Carter 
46. Cro. Fac. 189, 190. pl. 13. Poph. 81. 


3 


(B) Truſt or Confidence what. 


THERE is an Uſe of Goods and Chattels, which is properly called a Truſt or 
Confidence, for one may have ſuch Things to the Uſe of another. 


0 the Difference between Uſes and Truſts. 


\ 5 to the Difference between Uſes and Truſts, there ought to be the utmoſt Care 
not to let Truſts be carried on beyond the Bounds of Uſes; for it will intro- 

ne different Rules, which will make great Confuſion, and be miſchievous to the 

1 ck: And Perpetuities in Truſt will have all the Inconveniences as Perpetuities 
Uſtates in Law have. Mic, 9 I. Int Lloyd and Carew. 


rien. 


(D) Ceſtuy 
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(D) Ceſtuy que Uſe who. 


E for whom a Truſt or Confidence is repoſed in any Perſon, and who Ought to 
have the Profit of the Land by Conveyance as aforeſaid, is called Ceſtay que Le 
He had neither 7 in re, nor Jus ad rem, but only a Confidence and Truſt, fi 
which he had no Remedy by the Common Law: But for the Breach of Truſt j; 
Remedy was only by Subpæna in Chancery. Cy. Lit. 272. b. 
But now the Statute of Uſes, 2) H. 8. c. 10. has transferred the Poſſeſſion to the 
Uſe. Co. Lit. 212. U. Plow. 352. b. 349. b. 1 Co. 121. 4. b. 122, 12). 2 Cv. 58, 75 
6 Co. 64. 7 Co. 34. 1 Leon. 196. 2 Leon. Caſe 25. | 


(E) Of the diferent Kinds of Uſes. 


4 SES are either zu Eſe, or in Poſſe or Contingency. 
1. Uſes in Eſſe are either in Poſſeſſion, Reverſion or Remainder ; as when 1 


Feoffment is made to J. & to the Uſe of J. V. and his Heirs; or to the Uſe of PW T 
and after to the Uſe of J. D. and the Heirs Male of his Body, and after to the Uſe 
of F. Z. and his Heirs for ever. th 
2. Uſes in Poſſe, or in Contingency, may poſſibly happen to be in Poſſeſſion, Rexer. be 
ſion or Remainder; as where an Uſe is limited to me for Life, and after to him that thi 
ſhall be my firſt Son in Tail; this is only the Poſſibility of an Uſe, for it may or WW ta 
may not be. 1 Co. 121, 122, 176. . 
Alſo Uſes are either expreſs or implied. l 
1. An Uſe expreſs is when the Uſe or Intent is openly declared and expreſſed be- 
tween the Parties upon making the Eſtate of Land whereunto the Uſe is annexed ; eur 
as when a Feoffment is made of Land to J. & and his Heirs, to the Uſe of J. S. and Vas 
the Heirs of (or Heirs Male of) the Body of the ſaid . F. or to the End and lu. I 
tent that . F. and his Heirs, or . . and the Heirs of his Body ſhall take the Pro- na 
fits of it, or the like; or when I covenant to ſtand ſeiſed of Land to the Uſe of my Met t 
Wife for Life, and after of my Eldeſt Son and the Heirs of his Body, or the like. and 
2. An Uſe implied, is when the Uſe is not declared upon the Agreement betuen A 
the Parties, but is left to the Conſtruction and made by the Operation of Law; 4, for 
When a Man ſeiſed of Land makes a Feoffment in Fee, levies a Fine, or ſuffers a A 
Common Recovery of it to another without any Conſideration, and it is not agreed ee 


nor declared to what Uſe or Intent it ſhall be; this by Conſtruction of Law ſhall be 
to the Uſe of the Feoffor, Conuſor or Recoveree. 

But if there be any Conſideration of Money or other Thing paid or given, or an 
Rent or Tenure reſerved, then by Conſtruction of Law it ſhall be to the Uſe of the 
Feoffee, Conuſee or Recoveror ; for otherwiſe the Law preſumes that the Intent 0 
him that did part with the Land was ſo, (viz.) and the other ſhould have the Fr 
perty of the Land to his Uſe, and that he himſelf ſhould take the Profits of it. 

So when one bargains and ſells his Land for Money to another, and no Ule is 
preſſed ; in this Caſe the Law ſays it ſhall be to the Uſe of the Bargainee aud 1 
Heirs. Do#. & Stud. 95. Perk. Q. 533. 2 Co. 50. 9 Co. 11. Dyer 18, 146. 2K 
Abr. 781, 782, 789. | 


(F) Of the Nature of Uſes. 


N Uſe at Common Law, before the Statute hereafter mentioned was made, 44 

and where that Statute does not take place, 7s nothing but a mere Confidence 

and Truſt collateral to and diſtinct from the Land annexed in Privity of Eſtate, * 
to the Perſon touching the Land to this Purpoſe, that Cœά,y ge Uſe ſhould tak y 
Profit of the Land, and the Feoffee or Tertenant that was truſted ſhould MY 
Eſtates, and otherwiſe diſpoſe of the Land, as the Ce/ftuy que Uſe in his Life, 0! , 
his Death by his laſt Will and Teſtament, ſhould direct and appoint ; and if he = 
no Diſpoſition, then that it ſhould go to his Heir, ſo that the Feoffee had the f * 
hold or ſole Property of the Thing in him, and Ceftuy que Uſe had neither 7s wor 
Jus in rem, (for if be againſt the Mill of the Feoffee had entered into the Land, le ba £69 
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reſpaſſor) but a bare Confidence or Truſt for which the Cefuy que Uſe had no 
1252. in Chancery upon Breach of the Truſt, and * C4 hes 4. Feoffee 
impriſoned until he performs the Truſt according to the Order of the Court. 

Theſe Uſes, to ſome Purpoſes, were reputed in Law as Chattels, and therefore were 
deviſable by Will. 

And to ſome Purpoſes as Hereditaments, and a Kind of Inheritance, of which there 
was 4 Poſſeſſio fratris, Oc. ü q 

And to ſome Purpoſes, neither Chattels nor Hereditaments, for they were not 
eſteemed Aﬀets in the Heir or Executor, neither were they reputed as Commons, 
Rents, Conditions, and ſuch like Inheritances which are diſcontinued or taken away 
by the Alienation of the Tertenant, Eſcheat, Diſſeiſin, Sc. but an Uſe is not ſo. 
1 Cy. 120. in Chudleigh's Caſe; & 1 Co. 93. Shelly's Caſe. Kel. 160. Dyer 12. 
Bro. Feoffment al Uſes 25. | 


(G) Of Incidents t6 Uſes. 


0 every of theſe Uſes there were two inſeparable Incidents: 1. Confidence in the 

T Perſon; and 2. Privity in the Eſtate, expreſſed by the Parties, or implied in Law. 

When either of theſe failed, the Uſe was either gone for ever, or ſuſpended for a 
Time at leaſt. And therefore, 

If the Feoffee to Uſe, upon good Conſideration, had infeoffed another of the Land 
that had not Notice of the Uſe, the Uſe had been gone for ever ; becauſe howſoever 
here was a Privity of the Eſtate, yet here was no Confidence in the Perſon ; but if 
the Feoffment had been without Conſideration to ſuch a one, in this Caſe the Uſe 
had remained ſtill, becauſe the Law implied a Notice. | 

So alſo it ſeems the Law was when it was made in Conſideration of Marriage only. 
And if a Diſſeiſor, Abator or Intruder, had come to the Poſſeſſion of the Land 
whereof the Uſe was, altho* he had Notice of the Uſe, 2X the Uſe was ſuſpended 
turing their Poſſeſſion, and they ſhould not have been ſeiſed to Uſe, as the Feoffee 
vas, for they came not to the Land in the Per, but in the Pope. 

And if a Lord by Eſcheat, Lord of a Villain, or one who had entered for Mort- 
main, or had recoyered in a Ceſſavit, E9c. had come to ſuch Land and had Notice 
df the Uſe, the Uſe had been gone for ever, for theſe came to the Land in the Poſt, 
ud above the Uſe. 

And Tenant in Dower and by the Curteſy ſhould not be ſeiſed to Uſes in Being, 
for all theſe wanted Privity of Eſtate. 

And if there had been Tenant for Life, the Remainder in Fee to the Uſe of an- 
other, and the Tenant for Life had made a Feoffment in Fee to one that had had 
Notice of the Uſes, this ſecond Feoffee ſhould not have ſtood ſeiſed to the firſt Uſes. 

L if the Husband had made a Feoffment in Fee of the Land of his Wife, upon 
nlideration and without any Uſe expreſſed, he ſhould not have had a Subpana, be- 
aue the Feoffee was not in Privity of Eſtate of the Wife. 

And if Ceftuy que Uſe for Life or in Tail, the Remainder in Tail, with divers Re- 
ainders over in Uſe, had made a Feoffment to one that had Notice, he ſhould not 
ure been ſeiſed to the firſt Uſes, Cauſa qua ſupra. 

But otherwiſe it is of Commons, Advowſons, and ſuch like Appendants or Ap- 
tenants ; for if Tenant in Tail, or Husband in Right of his Wife, makes a Feoff- 
dent of a Manor, or of Part of it, with an Advowſon appendant : The Advowſon, at 

ſt after Preſentment, ſhall paſs as appendant to the Manor, or to Part of the 
nor, and not to the Eſtate of the Land, which is diſcontinued by the Feoffment. 
wit a Diſſeiſor, Abator, Intrudor, or the Lord by Eſcheat, or the like, ſhall have 

iſe Things as annexed to the Eſtate of the Land in Privity, and Commons, Ad- 
ſons, and other Hereditaments that are annexed to the Poſſeſſion of the Land. 

wep, Touch, 502, 503. 


(E) Of the Original and Antiquity of Uſes. 


SES began firſt when the Cuſtom of Property began and was brought in, that 
one Man knew his own from another Man's, and then was to enjoy his own, 

u not to be deprived of it without Conſent or Order of Law; for then he that 
Land had two Things in him, a Poſſeſſion of the Land, and Power to * ws 
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Profits of it, and thoſe being to be diſtinguiſhed, he might give the Freehold or Poſ. 
ſeſſion to another, and take the Profits himſelf; and they were the rather allowed ba 
the Law for a Time as reaſonable, becauſe they gave a Man Power to diſpoſe gc , 
Land by Will, which otherwiſe he could not have done but in ſome ſpecial Caſc; 
Cuſtom of the Place. Shep. Touch. 503. 

By Manwood, Juſtice: The Commencement of Uſes has been as long as Marking 
has been guided by Reaſon ; and tho' no Mention is made of Uſes in our antien; 
Books, yet that is no Argument that Uſes have been but of late Times. That Ui; 
were not common, therefore were not at all, is non ſequitur. 2 Leon. Caſe 25. 

Harper, Juſtice, ſaid, That Uſes began about 18 Ed. 2. after which Time ther, 
was ſuch a general Liking of them, that they were uſed a-new ; but they did no 
come into common Practice before the Time of King H. 6. when the great Contes. 
tion fell out betwixt the two Houſes of Jr and Lancaſter, at which Time Uſes were 
in great Eſtimation for the Safety of Inheritances. 2 Leon. Caſe 25. 

By Dyer, Chief Juſtice: As to the Beginning of Uſes, the ſame was immediate 
after the Statute of Mortmain, at which Time all their Shifts then in Practice wers 
found out, for which ſee the ſaid Stat. 7 Ed. 1. Stat. de Religioſis. And in the $4 
15 R. 2. c. 5. the Words Bebof and Uſe are uſed, which is the firſt Time they were 
ſo in our Law; and yet a long Time before that Statute, Uſes had been in Prattice 
2 Leon. Caſe 25. 

By Manwood, Juſtice: As long as Wills have been, Truſts and Confidences hare 
been; and alſo as long as Marriage has been; and refers to the Writ of Car/a Mun. 
monii. prolocuti, and the Statute of Marib. c. 6. 2 Leon. Caſe 25. 

But by Harper, Juſtice : Whereas it has been ſaid, that an Uſe has been as long 
as any Marriage has been, and ſo conceived upon the Writ de cauſa Matrimonii pre 
locuti; the ſame is not any Reaſon, becauſe in that Caſe there is not any Confidence 
or Truſt ; for if the Marriage does not take Effect, the Woman ſhall have her rt 
de canſa Matrimonii prolocuti. In Conveyances we are to reſpect two Things, the 
Form and Effect of them; and in all Caſes where the Form and Effect cannot ſtand 
together, the Form ſhall be rejected, and the Effect ſhall ſtand. Same Cuſe. 

And by Manwood, Littleton ſays, That the Ceftuy que Uſe ſhall be (worn upon la- 
queſts, which was not enacted by any Statute, but practiſed by the Common 
Law. Ibid. 

And that he himſelf had ſeen divers antient Deeds of Uſes; and that in antient 
Time no Man would purchaſe Land to himſelf alone, but had two or three joint 
Feoffees with him; and he who was firſt named in the Deed was Ceſtuy que Uſe, altho 
no Uſe was declared to him upon the Livery, and ſo the Uſe was known by the 0c: 
cupation of the Lands. And then ſays, that the Reaſon why no Mention is made in 
our antient Books of Uſes is, becauſe Men were then of better Conſciences than they 
are now; ſo that the Feoffees did not give Occaſion to the Feoffors to bring Spe: 
in Chancery to compel them to perform the 'Truſts repoſed in them. And before 
the Statute of //eſtminſter the third, if a Man had made a Feoffment in Fee without 
declaring the Uſes of it, it ſhould have been to the Uſe of the Feoffee, becauſe there 
is a ſufficient Conſideration between the Feoffor and Feoffee to raiſe an Uſe, (3 
the Seigniory created by the Law between them): But now by the ſaid Statute ſuct 
Conſideration is taken away, and then upon ſuch Feoffment without Conſideration dt 
Deelaration of Uſes, it is to the Uſe of the Feoffor himſelf. Same Caſe. 
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(1) IWhy Uſes were invented, the Miſchiefs thereof, and the Remedies b 
ſundry Statutes. 


| and Fraud were the Occaſions of inventing Uſes. 

1. Fear in the Time of Troubles and Civil Wars, for ſaving Perſons Eſtate 
from Forfeiture. ; 

2. Fraud to defeat juſt Debts, lawful Actions, Wards, Eſcheats, Mortmair, C6 
1 Co. 121. 5. Popb. 73. : 

Tes in Time were turned into * and the greateſt Part of all the Lands in the 
Kingdom (eſpecially in the Time of the Broil between the Houſes of Vit and La. 
caſter) were put in Uſe, partly of Fraud and partly of Fear, which produced not # 
few Ir conveniences. | 


x The 


cs 6.6 — Declarations ok Uſes. 


The Stat. 27 H. 8..c. 10. of Uſes, was made for remedying all Miſchiefs and Abuſes 
in Uſes, which Act was divided into two general Branches, viz. 

1. The Preamble, which expreſſes the Miſchiefs, 

2. The Body of the Act, which provides the Remedies, 

The Miſchiefs in the Preamble are theſe : 


1, Whereas by the Common Law, no Land or Tenement can paſs but by Livery 
or Matter of Record, or Writing if it lies in Grant; now by divers and ſundry 
Imaginations, ſubtile Inventions and Practices, by fraudulent Feoffments, Fines, Re- 
coveries and Aſſurances, craftily made to ſecret Uſes, Intents and Purpoſes. 

2. By laſt Wills, ſometimes by Parol, and ſometimes by Signs, in great Extremity. 

3. By theſe fraudulent Uſes many Heirs have been unjuſtly diſinherited. 

4 The Lords have loſt their Wards, Reliefs, and in Effect their Seigniories, 

5. No Purchaſer could be affured of his Eſtate. 

6. Nor could any Man know againſt whom to bring his Action, or have his Exe- 
ution. 
| 5. Eſtates created by Law in Conſideration of Marriage, as Tenancy in Dower 
and by Curteſy were defeated. 3 

8. Perjuries upon Trials of ſecret Uſes were committed, and daily increaſed. 

9. The King had loſt his Eſcheats for Attainders, Purchaſes of Aliens, Ec. 

10. The Lords had alſo loſt their Eſcheats. 1 Co. 123. 5. 

Theſe were the Miſchiefs ; then comes the Body of the Act, which provides that, 

Where any Perſon ſtands and is ſeiſed of any Lands, Tenements, Cc. (Note; This 
game extends to Perſons ſeiſed, not poſſeſſed of any Lands, &c.) to any Uſe, all and 
every ſuch Perſon and Perſons that have or ſhall hereafter have any ſuch Uſe, Sc. 
ſhall from henceforth ſtand and be ſeiſed, and adjudged in lawful Seiſin, Eſtate and 
Poſſeſſion, of and in the ſame Lands and Tenements, and of and in ſuch Eſtates as 
they had in the Uſe; and that the Eſtate, Right and Poſſeſſion that were in ſuch 
Perſons as were or hereafter ſhall be ſeiſed to the Uſe of any ſuch Perſon or Perſons, 


be from henceforth clearly deemed in Ceſtuy que Uſe, after ſuch Quality, Manner and 
Form as they had in the Uſe. 


I O. 123. b. 
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of This is the Remedy that the Makers of that Act have provided to ſalve all the ; 
yo Miſchiefs aforeſaid. 1 Co. 125. ö. þ 

By Harper, Juſtice: As to the making the Stat. 27 H. 8. c. 10. the Truth is, the Cauſe of 10 
— King was diſpleaſed at the Loſs of Wardſhips, and other Injuries dene to him, for making the | 


which Cauſe he complained to the Judges of the Defect of the Law in that Caſe, who %*- 27 #5: 
thereupon ſhewed the King the Cauſes of thoſe Injuries and Loſſes to him; and that 
if the Poſſeſſion might be joined to the Uſe, all would go well, and all the Injuries, 
Wrongs and Loſſes which came to him by reaſon of Uſes, Wills and ſecret Feoſf— 
ments, would be avoided ; for which Reaſon the King, in the 24th Year of his 
Reign, commanded his Council to frame a Bill for that Purpoſe, and preſent it to 
the Houſe of Commons ; but it was then rejected ; and the King at that Time would 
hare been contented, that the fourth Part of the Lang only ſhould deſcend ; and 
om that Time the King ſtaid further Proceedings in the ſaid Cauſe till the 27 H. 8. 
t which Time it took Effect; and their Care was to pen the Statute ſo preciſely that 
ite whole Eſtate ſhould be executed by it, ſo as it did utterly take away all from the 1 
keoffees. 2 Leon. Caſe 2 5. 
By the ſaid Statute, the Uſe and Poſſeſſion of Land at this Day is coupled and l 
@njoined ſo that they cannot ſtand apart and divided, but he who has the one muſt 
we the other, and the one enſues the other as the Shadow does the Body ; and 1 
erefore now. upon Fines, Recoveries and Feoffments, the Eſtate ſettles as the Uſe and bf 
— the Parties is declared by Word or Writing before the Act done; as for 1 
imple, | 
If a Writing be made between two or more, that one of them ſhall levy a Fine, F 
mie a Feoffment, or ſuffer a Recovery to the other, to the Uſe and Intent that one | 
nem, or another Man, ſhall have it for Life, and after another in Tail, and after i 
© tnird in Fee-ſimple; in this Caſe the Law ſettles the Eſtate according to the Uſe 
d intent declared, ſo that now what Eſtate a Man has in the Uſe, the ſame he has 
" the Poſſeſſion. 
at for the more full Underſtanding the ſaid Statute, and the Law at this Day, 
ve, That the Statute does not extend to all Manner of Uſes, neither are all 
executed and united to the Poſſeſſion thereby; for 
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By ſuch Act it plainly appears that every Uſe in eſſe, viz. in Poſſeſſion, Reyer. 


ſion or Remainder, is executed by it. 
But no contingent Uſe or Right is executed by the ſaid Act until it comes jy 


eſſe ; for 
7770 every Execution of an Uſe theſe four Things are requiſite: 
Firſt, There ought to be a Perſon ſeiſed. 


Secondly, There ought to be a Ceſtuy que Uſe in eſſe. | 
Thirdly, There ought to be an Uſe in eſſe in Poſſeſſion, Reverſion or Remainder. 


Fourthly, The Eſtate out of which the Uſe ariſes ought to be veſted in Ceſtuy que 
Uſe ; for the Words are, that the Eſtate of ſuch Perſon ſeiſed to the Uſe, ſhall be 
adjudged in Ceftuy que Uſe. 1 Co. 126. a. 

So that when theſe four, viz. 1. Seiſin in the Feoffees; 2. Ceftuy que Uſe in rerun 
natura; 3. Uſe in eſſe; and 4. That the Eſtate of the Feoffees veſts in Ceſtuy gue Uſe, 
then there is an Execution of the Uſe within this Statute ; but if any one of theſe 
fail, there is no Execution of the Uſe within this Statute ; and therefore it is agreed 
that this Statute does not execute any Uſe, but only Uſes n eſſe, ſo that the Right 
of a preſent and a future or contingent Uſe are excluded until they come in eſſe, and 
_ the Statute executes them alſo, if no Alteration be of the Eſtate of the Land 
before. 

And if Ceſtuy que Uſe in Tail, with divers Uſes in Remainder, had made a Feoff. 
ment, and died before the Statute, no Execution ſhould have been of this Right of 
an Uſe until Entry by the Feoffees. 

So if Ceſtuy que Uſe in Poſſeſſion had made a Peoffment before the Statute, no 
Right of the Uſe in Poſſeſſion or Remainder ſhall be executed by the Statute until the 
Regreſs by the Feoffees. 

So if a Feoffment had been made before the Statute to the Uſe of the Feoffee for 
Life, and after to the Uſes of others in Remainder, and the Feoffee had made a 
Feoffment in Fee to another; this Uſe ſhall not be re-continued, or the Re- poſſeſſon 
of the Land executed unto it by this Statute; ſo that the Right of Uſes in eſſe, and 
Uſes in Contingency until they happen to be in eſſe, remain at the Common Law as 
they were before the Statute. 

And therefore if the Eſtate of the Feoffees be in ſuch Caſes deveſted by Diſſcifn; 
or the King, or a Corporation, or an Alien, or a Perſon Attaint, Cc. be infeoffed 
of the Land before the Uſe come in eſſe; or if the Land be aliened bona fide upos 
Conſideration to one who has not Notice of the Uſe, this Uſe can never be executed 
until theſe Poſſeſſions be removed by lawful Entry or Action of the Feoffees ; and i 
their Entry or Action be barred, the Uſe is gone for ever. 

And therefore if Ceſtuy que Uſe in Tail, the Remainder in Tail reſtrained with 
— of Perpetuity be diſſeiſed, no Uſe in Contingency can be executed by thi 

tatute. 

And if before the Statute a Feoffment had been made in Fee to the Uſe of J. & for 
Life, and after to the Uſe Ley right Heirs of J. N and the Feoffees had been di 
ſeiſed, and then the Statutè had been made, and after J. N. dies, and after his Death 
T. S. dies; this Uſe ſhall never be executed in the right Heir of F. N 1 C. 126,136, 
Plow. 391. Dyer 58, 88, 330. 

And ſo alſo if a Diſſeiſin be after the Statute, and before the Death of 7. N. nt 
Poſſeſſion ſhall be executed in the right Heir of F. N. 

Alſo Uſes that need no Execution by the Statute, as when a Man conveys Lane 
to J. H. and his Heirs, to the Uſe of J. . and his Heirs; this needs not the Help © 
this Statute. 1 

Alſo Uſes that are againſt the Rules of the Common Law ſhall not be executed Þ 
this Statute ; and therefore, | 

If a Feoffment be made to the Uſe of A for Life, and after to the Uſe of ett 
Perſon that ſhall be his Heir one after another for Term of his Life: So if one make 
a Feoffment to the Uſe of another in Tail, with Remainders over, with a Proviſo t 
neither of them ſhall diſcontinue or alien, Sc. theſe Uſes ſhall not be executed be 
cauſe the Limitations are wholly void; and in theſe Caſes there is no Remedy 
Chancery againſt the Feoffees. : 

So from all this it appears that ſome Uſes are executed preſently, as Uſes it 4 
and ſome are executed by Matter ex poſt facto, if they be according to Long 
come in eſſe in due Time; but if they be Uſes invented and limited in a ne. 4 
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er, and not according to the antient Common Law, they are altogether void, and 
extinguiſhed and aboliſhed by this Statute. 

And where Lands are conveyed to others in Truſt after this or the like Manner, 
giz, that the Feoffees ſhall take the Profits, and deliver them to the Feoffor and his 
Heirs, £c. or that the Feoffees ſhall convey it to the Heir of the Feoffor at his Age 
of ewenty-one Years. TY 

And where Lands are conveyed to certain Uſes expreſſed and declared, and there 
de other ſecret Uſes and Intents agreed upon between the Parties; theſe Uſes or 
Truſts are not within this Statute, neither will the Statute execute them, but they 
remain as they were before the Statute, determinable in Chancery : Alſo Leaſes for 
Years of Lands in Uſe that have their Being before, and are granted over in Uſe, 
are not executed by this Statute. 1 Co. 138. 

And therefore if a Leſſee for Years of Land grants or aſſigns over his Eſtate to A. 
and B. and their Aſſigns, to the Uſe of the Grantor and his Wife for the Term of 
their Lives; this Uſe or Truſt is out of the Statute, and not executed thereby ; and 
therefore in this Caſe all the Eſtate is in A. and B. and the Grantor has nothing but 
an Uſe, for which he has his Remedy in Chancery. 

80 if one be ſeiſed of Land in Fee, and he bargains and ſells it, or makes a Leaſe 
o& it to another in Truſt, and for the Benefit of a third Perſon ; this is but a Chan- 

Truſt, Ec. in this third Perſon, as was held clearly, M. 8 Car. B. R. 
. yet if a Feoffment be made to the Uſe of 7. S. and Aſſigus for the Term of 
wenty Years; this Term of Years hall be executed by the Statute, 


And ſo in all ſuch like Caſes and Queſtions of Truſts and Uſes that are not within 


the Statute of Uſes, the Law is now as it was before the ſame Statute was made, and | 


all thoſe Matters are determinable in Chancery ; for as the Queſtions of Uſes and 
Truſts that are within the Statute are to be decided and ruled by the Judges of the 


Common Law, fo are all other Queſtions of Uſes and Truſts that are out of the 


Statute to be ruled and decided by the Judges of the Chancery. Dyer 369, 356. 
Comp. Fur. 65. | 


(K) What ſhall be ſaid a good Uſe of Land, or not; and when and where 
ſuch an Uſe ſhall be raiſed, altered or created, or not. 


Firſt, In Reſpect of the Manner of raiſing 1 aud the ſeveral Ways whereby Uſes may 
| be raiſed. | 


O make a good Uſe, or to make an Uſe to riſe, eſpecially ſuch an Uſe as may 
1 be within the Statute, Reſpect muſt be had to divers Things: 

1. To the Ways or Means of creating and raiſing of Uſes, wherein it is to be obſerved, 
Mat altho the Quality of the Uſes be changed in moſt Caſes by the Statute of Uſes, 
yet Uſes, and Ules within this Statute, are and may be raiſed as they might before 
ae Statute, either by Tranſmutation of the Eſtate, as by Fine, Feoffment, Common 
Kecovery, Sc. or out of the Eſtate of the Owner of the Land, as by Bargain and 
le by Deed indented and inrolled, or by Covenant to ſtand ſeiſed to Uſes upon 
pod Confideration: And therefore a Fine, Feoffment or Recovery, may be had of 
| nd, to the Uſe and Intent that either of the Parties thereunto, or others, ſhall 
are it for any Time or Eſtate; and by this Means what Uſes, and conſequently what 
mates a Man will may be raiſed and created: And in theſe Caſes the Conuſor, 
toffor or Recoveree, may appoint the Uſe of the ſame Fine, Feoffment or Reco- 
wee, to whom he will, without any Reſpect of Marriage, Money, Kindred, or the 


| * for in this Caſe his Will guides the Equity of the Eſtate. Co. Lit. 271. 
301. 


Or if a Man mak 


05 * and Eſtate in B. during the Life of 4 Dyer 186. 
1 


a Man by Bargain and Sale for good Conſideration ſells his Land to another; 

teby the Uſe will riſe according to the Eſtate bargained and ſold unto the Bar- 

mee; but in this Caſe if it be an Eſtate of Freehold, as of Fee-ſimple, Fee-tail, or 

tes that is ſold, the Bargain and Sale muſt be made by Deed indented and in- 

" within fix Months after, in ſome of the Courts at Heſtminſter, or in the Seſſions 

a in the Shire where the Land lieth, except it be in Cities and Corporate Towns 
8 L 


where 


es a Leaſe to A. for Life, to the Uſe of B. for Life; this is a 


—_ 
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Wife, Children, Brethren, or other Kindred, for Life, in Fee-ſimple or Fee-tail; or 


where they uſe to inrol Deeds, otherwiſe no Uſe will ariſe by it; but if it be an 
Eſtate for Years only that is ſold, there the Uſe will ariſe well enough without any 


ſuch Matter. 
Or if a Man ſeiſed of Land in Fee covenants to ſtand ſeiſed of it to the Uſe of hi, 


if one ſeiſed of Land in Fee. ſimple covenants to ſtand ſeiſed of the Uſe of a Woman 
he is to marry ; or to the Uſe of a Woman, his Son, or other Kinſman is to marry 
hereby the Uſes, and conſequently the Eſtates, will riſe accordingly ; and in theſe 
Caſes there is no need it ſhould be by Deed indented, Ec. or that the Deed be in. 
rolled, for Uſes may be raiſed by Deed Poll as well as by Deed indented. 6 Ca 68 
Dyer 155. 2 Co. 35, 36. 7 Co. 40. 8 Co. 93, 94. 4 Co. 17. ; 

Alſo Uſes may be created (as ſome hold) by Word or Parol Agreement as well ;; 
by Deed or Writing; for it is ſaid it has been adjudged, that if a Man ſays to his 
Son and a Woman that his Son is to marry, that in Conſideration of the ſame Mar. 
riage they ſhall have the Land to them two in Tail; that hereby a good Eſtate. tal 
will ariſe after the Marriage. 
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And that where one by Word without Deed grants Land to his Son and to his 
Wife in Tail, in Conſideration of their Marriage; that it was agreed by all the _ 
Judges that the Uſe did riſe upon this Agreement. Cromp. Fur. 60, 61. Plow, 301, im 
308. and ſee the better Opinions of the Judges in Corbiu's Caſe, 38 Eliz. Ali 

Howſoever it is more ſafe in theſe Caſes to do it by Deed and in Writing; for q 
Dyer 296. Plow. 12. ſeems to oppoſe this; and if a Man makes a Feoffment, levies Nei 
a Fine, or ſuffers a Recovery to the Uſe of his laſt Will, or to the Intent to perform 4 
his laſt Will, or to the Uſe of ſuch Perſon and Perſons, and of Eſtate and Eſtates az io | 
he ſhall limit by bis laſt Will, and then afterwards by his laſt Will declares the Uſes; A 
theſe are good Uſes, and this is a good way of raiſing Uſes. Dal 

So if a Man deviſes his Land by Will to F. & and his Heirs to the Uſe of 7. . Ul 
and his Heirs; it ſeems that the Uſe will riſe to F. D. and his Heirs by this Means. 

And if a Man by a verbal Agreement, in Conſideration of Money, or the like, 
ſells his Land to another, or agrees and promiſes that the Bargainee ſhall have it for 
any Time howſoever; that hereby no Uſe nor Eſtate will ariſe (if it be a Freehold T 
that is ſold) within the Statute, becauſe it is not by Deed indented, c. yet it ſeems WM er 
a good Uſe will ariſe at the Common Law, and that the Bargainee ſhall have Relief wha 
in Equity for his Purchaſe. Lit. F. 462, 463. 6 Co. 17. Vide Stat. 2 H. 8. of Ul, the 
ante. Fitz. Deviſe 22. Dyer 229. | DT the | 

An Uſe will not riſe as an Uſe upon an Uſe at the Common Law, but it may be Y 
a Truſt in Equity. &, 1 Chan. Ca. 114. Uſe « 

If Lands are limited by Will to A. in Truſt for a Feme Covert, and that A. ſtall ariſe 
receive the Rents, and pay and diſpoſe of them to the Feme, or to ſuch Perſons a 80 
ſhe ſhall direct and appoint, without the intermeddling of her Husband, Oc. This is a 8M Bere 
Truſt only, and not an Uſe executed by the Statute. 1 Vern. 415. Gran 

There are three Ways of creating an Uſe or Truſt remaining at Common La", ny NL 
notwithſtanding the Stat. 27 H. 8. which Ways are ſubject only to the Controul and An 
Direction of the Courts of Equity. rolled 

Firſt, Where a Man ſeiſed in Fee raiſes a Term of Years, and limits it in Truſt Upon 
for A. c. for this the Statute cannot execute, the Termor not being ſeiſed. An 

Secondly, Where Lands are limited to the Uſe of A. in Truſt to permit B. tot rolled 
ceive the Rents and Profits; for the Statute can only execute the firſt Uſe. upon 

Thirdly, Where Lands are limited to Truſtees to receive and pay over the Rent Ani 
and Profits to ſuch and ſuch Perſons, for here the Lands muſt remain in them ! Thich 
anſwer theſe Purpoſes. Abr. Ca. Eg. 383. _ 

| nc 
Secondly, In Reſpe of the Perſons truſted, aud what Perſons may not be ſeiſed is tie * Li 
Uſe of another, but to their own Uſe. Jer 3 


The ſecond Thing whereunto Reſpe&t muſt be had, is to the Perſons truſted, 0! 
to him to whom the Conveyance is made; for to every good Uſe there mu be! 
Perſon ſeiſed to Uſe, and he muſt be a Perſon capable of ſuch a Seiſin. ae 

And as to this obſerve, that any ſole Perſon who may make an Eſtate to himle 
may make an Eſtate to other Uſes. | 

Alſo a Man may be ſeiſed of his own Land to other Uſes, as in the Caſe of C 


venant to ſtand ſeiſed to Uſes. 1 Co. 122, 127, 135, Plow. 238. Dyer 8, 283. Bu 
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But the King, or any Body Corporate, Alien born, or Perſon Attaint, cannot be 
friſed to other Uſes, no more by an original Feoffment to Uſe, than where they 
dome by the Land in Uſe at the ſecond Hand, in which Caſe (as bath been ſhewed) 
neither ſuch Perſons, nor Diſſeiſors, Abators or Intruders, or Lord of Villains, or 
cheats, ſhall be ſeiſed to other Uſes ; but in all theſe Caſes the Uſes are void, and 
he Parties ſhall hold the Land to their own Uſes, or to the Uſes of the Feoffors, Ec. 
and not to the Uſe of Ceſtuy que Uſe. Reſolved in Dr. Atkir's Caſe 44. C. B. 

And a Bargainee of Land for valuable Conſideration cannot be ſeiſed of the Land 
1 any other Uſe but his own. Dyer 155. 


Thirdly, In Reſpect of the Perſons for whom the Truſt is, or tbe Ceſtuy que Uſe. 


The third Thing to be reſpected is the Ceſtuy que Uſe; for to every good Uſe, as 
there muſt be a Perſon ſeiſed to Uſe, ſo there muſt be a Perſon to whoſe Uſe he is 
ſciſed, and he muſt be capable alſo, 1 Co. 136. | 

And as to this obſerve, that any Man that is capable of an Eſtate directly or im- 
mediately to himſelf, is capable of the ſame Eſtate by way of Uſe: But if the Uſe be 
limited to a Corporation, there muſt be a Licence had ; otherwiſe it will be an 
Alienation in Mortmain. Bro. Mort main 37. 

And if future Uſes upon Contingencies be limited to ſuch Perſons as are not in 
Being ; theſe Uſes howſoever they are good at the Common Law, yet they are not 
good within the Statute, neither does the Statute execute them at all until they come 
in Poſſeſſion, 

And if a Feoffment be made to J. F. and his Heirs to the Uſe of the Pariſhioners of 


Dale; this Uſe is void, for they are incapable by this Name, and it ſhall be to the 
Uſe of Feoffor. 12 H. ). 2). 49 E. 3. 4. 


Fourthly, In Reſpect of the Eſtate and Poſſeſſion of bim that creates the Uſe. 


The fourth Thing to be regarded, is the Eſtate of him that raiſes the Uſe in the Land 
whereof the Uſe is raiſed ; for howſocver the Tenant in Fee-fimple of Land may create 
what Uſes he will in Fee for Life or Years upon it, and ſuch Uſes are good; and 


— „* ——_ — _ — 


the Uſe of a third Perſon. 


Yet if a Tenant in Tail for good Conſideration covenants to ſtand ſeiſed to the 
Uſe of himſelf for Life, and after to the Uſe of his Eldeſt Son in Tail ; no Uſe will 
ariſe by this Covenant. 

So if Tenant in Tail of an Advowſon in Groſs grants it by Deed to one and his 
Heirs to the Uſe of himſelf for Life, and after to the Uſe of another in Fee; this 
Grant is void by the Death of the Tenant in Tail. Hil. 38 Eliz. C. B. 2 Co. 52. 
Paſ. 13 Fac. C. B. Say v. Smith. 

And if ſuch a Tenant in Tail bargains and ſells his Land by Deed indented and in- 
rolled ; hereby the Bargainee has an Eſtate deſcendible to his Heirs, but determiriable 
upon the Death of the Tenant in Tail. 

And if ſuch a Tenant in Tail bargains and ſells his Land by Deed indented and in- 
folled ; hereby the Bargainee has an Eſtate deſcendible to his Heirs, but determinable 
upon the Death of the Tenant in Tail. 10 Co. 96. 

And if one covenants by Indenture to fand ſeiſed to the Uſe of B. of Whiteacre, 
Fhich he has not then, but he afterwards purchaſes it; by this no Uſe will ariſe. 
lelerton's Caſe, 37 Eliz. B. R. 

And if one who has but a Term of Years grants it to J. S. to the Uſe of himſelf 


5 1 Sc. This is no good Uſe within the Statute, but a Chancery Truſt only. 
Jer 30g. 


Fifthly, In Reſpect᷑ of the Eſtate and Poſſeſſion of him that takes by the Conveyance. 


The fifth Thing to be reſpected, is the Eſtate of him that takes by the Convey- 
ace out of which the Uſes are derived; for 


W Man grants in Fee-ſimple to another and his Heirs, he may limit what 
1&5 he will upon this Eſtate. | 


And 


the Tenants in Tail or for Life may perhaps grant their Land for their own Lives to 
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Conſideration Inrolment will not help. 


And if a Man makes an Eſtate for Life to another, he may limit an Uſe ther 
upon; yet if a Man makes a Gift in Tail to another, he can limit no Uſe therey K 
And therefore if one grants his Land to 7. S. and the Heirs of his Body to the Uſe of 

S. and his Heirs in Fee; this Limitation of Uſe is void, and J. S. has hereb n 

ſtate in Tail. Vide 2 Co. 78. C9. Lit. 19. : * 

And if a Feoffment be made to 1 S. to have and to hold to him and the Heirs of 
his Body, to the Uſe of him, his Heirs and Aſſigns for ever; this Uſe is void. 77% 
14 Fac. B. R. Couper and Franklin's Caſe. : 

nd where one bargains and ſells Land for Money, (in which Caſe the Lay 
makes an expreſs Uſe) no other Uſe can be appointed. 

And therefore if 4. for Money bargains and ſells Land to B. and his Heirs to 
the Uſe of A for Life, and after of B. in Tail, and after of A in Fee; all theſe Uſe, 
are void, for an Uſe cannot riſe out of an Uſe. 

So if A. makes a Leaſe to B. for Years, rendring Rent, to have and to hold to 
the Uſe of the Leſſor ; this Uſe is void, as being alſo againſt Reaſon. Dyer 169 
Cromp. Fur. 53. Lit. 5. 284. ; 

And if a Feoffee to Uſe before the Statute of Uſes, had bargained and fold the 
Land to one who had Notice of the former Uſe; no Uſe had been made hereby, for 
there might not be two Uſes in Being of the ſame Land at one Time. , 

And if A. infeoffs B. to the Uſe of C. and his Heirs, with Proviſo that if D. pays 
to C. 100 J. that C. and his Heirs ſhall ſtand ſeiſed to the Uſe of D. and his Heirs: 
this laſt Uſe is void, for the Uſe muſt ariſe out of the Eſtate of the Feoffee, and not 
out of the Eſtate of the Ceſtuy que Uſe. Dyer 255. 1 Co. 136, 137. 

A Rent ſhall (by Virtue of the Statute) ariſe out of the Eſtate of Cefuy que U; 
upon a Recovery, which was to ariſe out of the Eſtate of the Recoveror and hi 
Poſſeſſion ; becauſe by the Intention of the Parties the Cſtuy que Uſe was to pay the 
Rent. Paugh. 52. 

An Uſe cannot ariſe out of an Uſe, or a Way or a Common nevly created, 
Carter 46. Cro. Fac. 189, 190. pl. 13. Poph. 81. 

Where an Eſtate in Uſe is to begin on a Contingent precedent, which is impoſſible, 
or againſt Law, the Uſe ſhall never riſe. 1 Leon. 199. 


Sixthly, In Reſpe of the Cauſe or Conſideration of an Uſe, and what ſhall be a ſuffcie 
Conſideration to raiſe or alter an Uſe, or not. 


The fixth Thing whereunto Reſpect muſt be had, is the Cauſe or Conſideration; for 
howſoever in Caſes where Uſes paſs by the way of Tranſmutation of Poſſeſſion, as by 
Fine, Feoffment or Recovery, there the Conſideration is not at all material; for he that 
makes the Eſtate may appoint the Uſe to whom he will, without any Reſpett o 
Marriage, Kindred, Money, or other Thing ; for in this Caſe his own Will and Cot- 
ſideration guides the Uſe and Equity of the Eſtate; yet in Bargains, and Sales and 
Covenants to ſtand ſei ſed to Uſes, it is otherwiſe ; for there a Conſideration is ſo necel- 
ſary that nothing will paſs, neither will any Uſe riſe without it, #. e. ſome Matte! 
that may be a Cauſe or Occaſion meritorious, which amounts to a mutual Recon- 
pence in Deed or in Law; which muſt be expreſſed or implied in the Deed whered 
the Uſe is created, or elſe ſupplied by Averment and Proof. 

For howſoever in this Caſe an Averment ſhall not be allowed and taken again| 
Deed, that there was no Conſideration given when there is an expreſs Confideratiol 
upon the Deed ; yet when the Deed expreſſeth no Conſideration or Faith (for di 
good Conſiderations) or the like, there an Averment of a good Conſideration ger 
ſhall be received, for this is an Averment that may ſtand with the Deed, and without 


And therefore if one bargains and ſells his Land to another by Deed indented and 
inrolled without any Conſideration, it ſeems no Uſe will riſe by this to the Barg®" 
1 Co. 176. 11 Co. 25. Dyer 146, 169, 312. Cromp. Fur. 62. | , 

So if one (for divers good Cauſes and Conſiderations, or for divers great or 
valuable Conſiderations) bargains and ſells his Land to another, or covenants 10 G 
ſeiſed of his Land to the Uſe of another that is not of his Kindred ; no Uſe will ri 
by this, unleſs it be proved that Money, or ſomething elſe, was given for it. 4“ 
adjudged. 


ut 
. B 


lis 


if 
' 


1 
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— 


But if a Man by Deed, in Conſideration of Money, as in Conſideration of the Sum 
of 100 J. to him paid, or in Conſideration of a competent Sum of Money to him 
paid, or otherwiſe promiſed to be paid, or in Conſideration of other Land, or of 
ring of Counſel, or the like, bargains and ſells, or by ſuch like Words grants his 
Land to another in Fee-ſimple, Fee-tail, for Life or Years; in theſe Caſes the Uſe 
will ariſe to the Bargain well enough. Plow. 301. Bro. Fait Inrol. 9. Doc. E Stud, 
99. Cromp. Fur. 60, 61. Dyer 90. | ets 

And therefore if I covenant with B. that when he infeoffs me of //biteacre, I will 


fand ſeiſed of Blackacre to the Uſe of him and his Heirs, and he infeoffs me ac- 


cordingly 3 in this Caſe the Uſe of Blackacre will riſe to B. and he and his Heirs ſhall 
have it according to the Agreement. Cromp. Fur. 61, 

So if I agree with my Leſſee for Years, that if he pays me 100 J. within his Term, 
that I will tand ſeiſed of the Land to the Uſe of him and his Heirs, and he pays me 
the 100 J. accordingly ; in this Caſe the Uſe will riſe, and he and his Heirs ſhall have 
it according to the Agreement. 

So if I covenant that my Son ſhall marry the Daughter of A. and A. promiſes to 
give me 100 J. for the Marriage-Portion, and I covenant that if the ſame Marriage 
do not take Effect, I and my Heirs will tau ſeiſed of the Land to the Uſe of A and 
his Heirs until the 100 f. be paid; in this Caſe a good Uſe will riſe of the Land ac- 
cordingly, if the Marriage do not take Effect; but in all theſe and ſuch like Caſes 
the Covenant muſt be by Deed indented, and it muſt be inrolled, otherwiſe no Uſe 
will ariſe. Bro. Expoſition of Words 44. 

And when the Deed is inrolled, it thall take Effet as from the Beginning by Re- 
lation to avoid all intervenient Eſtates and Charges whatſoever. 

And in like Manner it is, if one for no Cauſe, or for no Conſideration, as be- 
cauſe he is of his antient Acquaintance, or becauſe there has been intire Love or 

t Familiarity between them, or becauſe he has been his Chamber- fellow, School- 
Hos, or Fellow-ſervant, or becauſe he has done him good Service, or becauſe he 
was his Maſter and taught him, or to the End that he may pay his Debts and Lega- 
cies, and diſcharge his funeral Expences, or for divers good Cauſes and Conſidera- 
tions] ; if one for any of theſe, or any ſuch like Cauſe and Conſideration, covenants 
with another that he will aud ſeiſed of his Land to the Uſe of that other and his 
Heirs, or that he and his Heirs ſhall have the Land, Ec. by this Covenant whether 
it be inrolled or not, no Ule at all will riſe. Plow. 302. 21 H. J. 20. 

So if one covenants to /?and ſeiſed to the Uſe of J. & (who is a Baſtard Son) and 
his Heirs, no Uſe will ariſe thereby; and yet perhaps upon ſuch a Covenant as this, 
whereupon no Uſe or Eſtate ariſes, an Action of Covenant may lie. Dyer 394. 

But if one [in Conſideration of Nature, Kindred, Blood or Marriage with one's 
ſelf, or any of his Blood, Payment of Debts, or for the like Cauſe] or without an 
ſuch expreſs Conſideration at all, covenants to ſtand ſeiſed to the Uſe of himſelf, his 
Wife, Children, Brothers, Siſters or Couſins, or their Wives; theſe are good Con- 
lderations, and the Uſes and Eſtates thereupon thus raiſed and made are good. 

And therefore if one covenants by his Deed, without Expreſſion of any Con- 
deration, to ſtand ſeiſed of his Land to the Uſe of himſelf for Life, and after of 
bis Wife for Life, and after of his Child in Tail or for Life, and after of his Brother 
In Tail or for Life, or in Fee, or in any ſuch like Manner; theſe Uſes will riſe, and 
the Eſtates will be well made hereby accordingly. 7 Co. 11. 10 Co. 143. 1 Co. 83, 
154. Plow. 801. Lit. F. 284. | | 

90 if I agree with another, that if he marries my Daughter, that from the Time 
the Marriage they ſhall have my Land to them and their Heirs; in this Caſe, 
nd by this Agreement, if he marries my Daughter, they will have my Land ac- 
Ording to the Agreement. 

so if I being about to marry with a Woman, covenant with J. &. to ſtand ſeiſed of 
ny Land to the Uſe of myſelf for Life, and after to the Uſe of the Woman I am 
o marry, for her Life, and after to the Uſe of the Heirs of my Body begotten on 


er; theſe are good Uſes and Eſtates that are made by this Covenant. Plow. 301. 
Bro. Feoffment al Uſes 54. 


ut here by the way, this Difference muſt be obſerved where a Man covenants in 
onfideration of a Marriage to be had, to ſtand ſeiſed to Uſe, and the Marriage 
oth not take Effect, there no Uſe ſhall ariſe. Cur', . 10 Car. B. R. Hoskin's Caſe. 


o alſo if the Parties diſagree at their Age of Conſent: And ſo was it held in the 
I Herbert's Caſe. 


8 M But 
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But where one Covenants to make a Fafſment, or levy a Fine to ſuch Uſes, and th 
Feoffment is made, or Fine levied accordingly ; there notwithſtanding the Marriz 
does not take Effect, yet the Uſe ſhall ariſe, for there he is in by the Fine or Feok: 
ment, in which Caſe there needs no Conſideration. * 

And therefore if 4. covenants with B. that in Conſideration C. is his Kinſman and 
in Conſideration of a Marriage to be had between C. and E. he will make a Feoffment 
and other Aſſurances to the Uſe of himſelf for Life, the Remainder to C and . and 
the Heirs of their two Bodies, and after Aſſurances are made accordingly by Fine of 

Feoffment, but they do not intermarry, but marry others; in this Caſe notwith. 
ſtanding E. ſhall have a Moiety of the Land. 

So if I covenant (in Conſideration of the Love I bear to my Wife) to ſtand ſeiſed 
to the Uſe of her and her Heirs of my Body upon her begotten, and after to the Uſs 
of my Brother; hereby the Uſe will riſe to my Brother alſo altho' he be not within 
the expreſs Conſideration. | 

So if one covenants with his two Sons, for the Love he bears to them, to ſtand 
ſeiſed of his Land to the Uſe of himſelf for Life, and after his Wife for Life, and 
after of his two Sons in Tail, one after another; in this Caſe the Conſideration is 
ſufficient to raiſe the Uſe to the Husband and Wife alſo. 7 Co. 40. 11 0. 24, 
Dyer 

50 171800 (in Conſideration of the Love he bears to his Brother) covenants to 
ſtand ſeiſed to the Uſe of his Brother, and the Wife of his Brother for Life, or in 
Tail; in this Caſe the Conſideration is ſufficient to raiſe the Uſes to them both. 

So if I covenant (in Conſideration of the Marriage of my Son with the Daughter 
of another) to ſtand ſeiſed to the Uſe of myſelf for Life, and after of my Son and 
his Wife in Tail; theſe are good Uſes, and will riſe accordingly. Plow. 307, 

If I covenant with J. S. to ſtand ſeiſed to the Uſe of him, his Executors, &. (he 
being none of my Kindred) for twenty Years, and after to the Uſe of my Son in 
Tail; in this Caſe the Uſe will not riſe to F. F. but it will riſe to my Son well 
enough. | 

For altho* the Conſideration of Money given by one may be a Conſideration to all 
the Eſtates, yet the Conſideration of Blood, Ec. is ſingular, and will raiſe the Uſe o 
that only to which it goes. 

But if I covenant with B. in Conſideration of the Marriage of my Son with the 
Daughter of B. to ſtand ſeiſed to the Uſe of R. (a Stranger) for Life, and after to 
the Uſe of my Son and his Wife in Tail; in this Caſe the Uſe ſhall riſe to R. altho 
he be a Stranger, and that for the Supportance of the Remainder, which cannot be 
without a particular Eſtate; and in all theſe and ſuch like Caſes no Inrolment of the 
Deed is neceſſary. Plow. 3o7. Dyer 174. _ 

If I (in Conſideration of 10 J. given to me by my Son) covenant with him t 
ſtand ſeiſed of Land to the Uſe of him and his Heirs; in this Caſe no Uſe will ri 
without Inrolment by the implied Conſideration, becauſe there is an expreſs Con 
ſideration, Et expreſſum facit ceſſare tacitum. 11 Co. 24, 25. 4 Co. 40. 

And yet if I covenant, that in Conſideration that F.S. is my Son, and hath pas 
me 10/. that I will ſtand ſeiſed of Land to the Uſe of him and his Heirs ; in this Ca 
the Uſe will riſe without Inrolment. 

And if I covenant (in Conſideration of 100 J. and of a Marriage) to ſtand file 
to the Uſe of myſelf for Life, and after of my Son in Tail; hereby the Uſe is railed 
and the Poſſeſſion charged without Inrolment. Maurel's Caſe, T. 3 Fac. B. R. lu 
4 Bro. Feoffment al” Uſes 15. 

So alſo where a Feoffment is made, Fine levied, or Recovery ſuffered, and no Ul 
declared thereupon, and the ſame is without any Conſideration of Fine or Rent; © 
this the Uſe is not changed, for it reſults to the Feoffor, Conuſor and Recovere 
and he hath the Eſtate as he had it before; but if in theſe and ſuch like Caſes tht 
be but a Penny or a Penny worth of Conſideration given, or any Rent reſerved upd 
the Feoffment, the Uſe will riſe well enough to the Feoffee, Ec. | 

And if any Tenure be created, as where a Gift in Tail, Leaſe for Life or Yea 
made; in theſe Caſes, altho* there be no Conſideration given, yet the Uſe will nb 
well enough to the Donee or Leſſee, and eſpecially if any Rent be reſerved, for thi 
is a Kind of Conſideration : But if a Leſſee for Years grants over his Term to“ 
other without any Conſideration at all, it ſeems by this no Uſe at all will riſe to! 
Grantee, and therefore that the Grantee ſhall hold it to the Uſe of the Grants 

ſed Quare. 1 Co. 24. Doc. & Stud. 97, 99, 101. 
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If Uſes are limited without Conſideration, they are void ; and the Eſtate returns to 

the Covenantor again, or rather was never out of him. 1 Vent. Pibus and Midford. 
159, 160, Cc. 

1 no Conſiderations at this Day to raiſe Uſes upon Covenants but natural 

Love and Afettion, which is for Advancement of Blood, or Conſideration of Marriage, 


vhich is joining of Blood and Marriage together: Other Conſiderations, as Money for 


Land, or Land for Land, tho the Words are fand * to Uſes, yet they are Bar- 
pains and Sales, and without Inrolment they will raiſe no Uſe, Carter 139. Vide 


1 Leon. 138 to 20T. 
If 1 covenant that A. a Stranger ſhall have my Land to him and his Heirs to pay 


ny Debts and Legacies ; the ſame is by way of Bargain and Sale, and nothing paſſes 
without Inrolment. 1 Leon. 201. 


Seventhly, In Reſpect of the Manner and Frame of the Words uſed in raiſing of Uſes, 
and what Manner of Uſes may be made or not. 


The ſeventh Thing whereunto Reſpect is to be had, is the Manner and Form of 
Words uſed in the making and raiſing of Uſes, wherein there is much Regard to the 
Mind and Intention of Parties: For 

If one covenants in Conſideration of 20 J. paid him by J. S. to and ſeiſed of Land 
to the Uſe of F. S. and his Heirs; or if one covenants that J. &. and his Heirs ſhall 
bare his Land; if this Deed be inrolled, this is a good Bargain and Sale to raiſe the 
Uſe, and will do it as well as when it is made by the Words bargain and ſell. 8 Co. 9 

So if one for good Conſideration, by the Words Demiſe and Grant, makes a Leatt 
of his Land for a Term of Years; hereby the Uſe will riſe to the Leſſee as well as if 
the Leaſe were made by the Words bargain and ſell, & fic de ſimilibus. 

And yet if one by the Words bargain and ſell, conveys his Land to his Son, no 
Uſe will ariſe by this, except there be Money paid, and the Deed be inrolled. 

And if one in Conſideration of Money grants his Land to his Son, or any other, 
by the Word infeoff, no Uſe will riſe by this unleſs Livery of Seiſin be made there- 
upon, becauſe the Intent of the Parties in theſe Caſes appear to be to paſs it in an- 
other Manner. 

And if in the laſt Caſe Livery of Seiſin be made, then the Uſe ſhall he guided by 
Law, that is, if nothing be given, it ſhall be to the Uſe of the Feoffee, and not 
amount to a Limitation of Uſe to the Son. Wards v. Lambert, C B. Paſ. 37 Eliz. 
Stile's Caſe. Vide 2 Co. Rowland Hayward's Caſe. 

If one covenants with his Son that his Land ſhall remain, or that his Land ſhall 
deſcend to him; this is a good Covenant to raiſe the Uſe according to the Limitation. 

And yet if one covenants with his Son upon his Marriage that his Land ſhall re- 
main, revert or deſcend to his Son in Fee, or in Pee-tail ; by this no Uſe will be 
raiſed, becauſe it is ſo incertain ; but perhaps this may amount to a Covenant, where- 
upon the Son my have an Action of Covenant. 


If I covenant for me and my Heirs, that I and my Heirs, and all others that are 
ſriſed, ſhall be thereof ſeiſed to the Uſe of, Ec. this, is a good Covenant to raiſe the 


Uſe, altho' it be in Words of the future Tenſe. 21 H. J. 18. Plow. 308, 301. Bro. 
Ferffment al Uſe 16. 


It I covenant with my Eldeſt Son, and Strangers, to convey my Land to the ſame 
rangers, to the Uſe of myſelf for Life, and after of my Son in Tail, Ec. and I 
Fant by the Deed, that the ſaid Perſons ſeiſed of the ſaid Land ſhall be from thence 
ſciſed to the ſaid Uſes, and no other Uſe, and no other Conveyance is made; it 
lems this is ſufficient to raiſe the Uſe. 

And yet if I be ſeiſed of Land in Fee, and covenant with F. & that A. B. and CD. 
nd their Heirs, ſhall ſtand and be ſeiſed of this Land to the Uſe of, Sc. it ſeems 
this is not a good Covenant to raiſe the Uſes. Dyer 874. 

a Feoffment or other Conveyance be made to the Uſe of the Feoffor and the 

eirs of his Body, on the Body of M. the Wife of S. J. and for Default of ſuch 
ſue, to the Uſe of him and the Heirs of his Body of S. the now Wife of V. K. and 
for Default of ſuch Iſſue, then to the Uſe and Performance of his laſt Will for ten 
Years immediately after his Death, and after the Term ended, to the Uſe of the 
Feoffee and their Heirs during the Life of / (Eldeſt Son of the Feoffor) and after 
tis Death, to the Uſe of the firſt Iſſue Male of the Body of the Feoffor lawfully be- 
dotten, and the Heirs of the Body of ſuch firſt Iſſue Male ; and for Default of 2 
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firſt Iſſue Male, to the ſecond Iſſue Male, Ec. (in the ſame Manner) theſe are good 
Limitations of Uſes. 1 Co. 120. | 

So if an Uſe be limited to 7. & for Life without Impeachment of Waſte, and after 
to the Uſe of B. and C. their Executors and Adminiſtrators, for the Term of twen 
Years, and after to the Uſe of C. and the Heirs Male of his Body, Se. theſe are 
good Uſes, 1 Co. 90. | 

So if an Uſe be limited after this Manner, viz. to the Uſe of a Man's laſt Wil 
and Teſtament ; or to the Uſe of ſuch Perſon or Perſons, and of ſuch Eſtate ang 
Eſtates as he ſhall limit and appoint by his laſt Will and Teſtament ; or to the Uſe 
ſuch Perſon or Perſons, or to ſuch Uſes and Purpoſes as he ſhall by any Writing 
under his Hand and Seal declare and appoint; theſe are good Limitations. 6 Cy, 18. 
Lit. F. 462, 463. 

111 —1 with another in Conſideration of Blood, Sc. that I will ſtand ſeiſed 
of my Land to the Uſe of ſuch of my Sons, or ſuch of my Couſins, as the Cove. 
nantee ſhall name; in this Caſe, after a Nomination made, the Uſe will riſe well 
enough. n 

But if I (for and in Conſideration of 10 L or the like good Conſideration) coves 
nant to ſtand ſeiſed of Land to the Uſe of ſuch Perſons as the Covenantee ſhall 
name; in this Caſe, altho' the Covenantee nominates ſome of my Couſins, or Blood, 
yet no Uſe will riſe by this for the Incertainty of it. 

If a Feoffment or other Conveyance be to the Uſe of J. S. and his Heirs, pro- 
vided that if the Feoffor pays 10 J. at ſuch a Day, that then it ſhall be to the Uſe of 
the Feoffor and his Heirs ; this is a good Limitation, and the Uſe will riſe accordingly, 
1 Co. 176. | 

An Uſe may be limited to a Woman durante viduitate ſua, and this is good, 

Co. 3. 

y If a Man be ſeiſed of two Manors, and covenants to ſtand ſeiſed of the ſame to 
the Uſes following, viz. of the one to the Uſe of the Covenantor for his Life, and 
after to the Uſe of his Wife for Life, and after to the Uſe of his Eldeſt Son in Tail, 
Sc. and for the other Manor, to the Uſe of the ſecond Son in Tail, Sc. theſe are 
good Limitations, and the Uſes will riſe accordingly. 11 Co. 23. 

If a Man ſeiſed of Land in Fee, agrees with another that a Fine ſhall be levied of 
it, and that the ſame ſhall be to the Uſes following, viz. that J. S. (the Conuler) 
ſhall have one yearly Rent of 50 J. during his Life, to be iſſuing out of the ſame 
Land; and as touching the Land charged with the Rent, Ec. to the Uſe of 7.D. 
(the Conuſee) until Default of Payment of the ſaid yearly Rent, and then to the 
Uſe of J. & and his Heirs for ever; this is a good Limitation, and the Uſe will fit 
accordingly ; Et ſic de ſimilibus. 2 Co. 69, Jo. 

If a Feoffment be made by J. & to the Uſes in certain Indentures Tripartite of the 
ſame Date, and therein is declared that it ſhall be to the Uſe of A. for Life without 
Impeachment of Waſte, and after to the Uſe of ſuch Farmers or Tenants to who 
he ſhall demiſe any Part of the Premiſſes for Life or Lives, or for any Term of ety 
as in any ſuch Demiſe ſhall be limited and appointed, and after to the Uſe of 8s 
Performance of the laſt Will of the ſaid L. and to the Uſe of ſuch Perſon or eim 
ſeverally to whom the ſaid L. by his laſt Will and Teſtament ſhall appar 
Eſtate, and after to the Uſe of, Cc. theſe are good Uſes, and the Eſtates ſhall 
accordingly. 10 Co. 78. 

An Uſe may be limited upon Condition, and the Condition may be annexed 8 
one of the Uſes, and not unto another. 4 Eo. 24. 


A 


If Lands be conveyed to F. F. and the Heirs of his Body, to the Uſe of * al 
— Heirs, or to the Uſe of a Stranger and his Heirs; this Uſe will not rite in 

anner. | 

And yet if Lands be conveyed to J. S. and his Heirs, to the Uſe of him and „ 
Heirs Male of his Body, and after to the Uſe of a Stranger and his Heirs; it K 
this is a good Limitation. Co. Lit. 19. | N 

If one grants Lands by Deed to Husband and Wife, to have and to hold to the 
of the Husband and Wife, and of the Heirs of their two Bodies; this b 4 2% 
Eſtate-rail by this Limitation, altho* he does not ſay Habendum to them ances 
Heirs, Cc. but Habendum to their Uſes ; but it would be otherwiſe if the Uſes l 
limited to a Stranger in this Manner. Adjudged H. 6 Car. B. R. 11 

If Lands be conveyed by F. & to F. D. to the Uſe of J. S. or to the Uſe 
Wife for Life, or to the Uſe of any other for Life, the Remainder to an" 
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Tail or for Life, the Remainder to a third, his Executors, Ec. for ſix Months, and 

Ser the ſix Months ended, to the Uſe of a fourth and his Heirs; theſe are goed 

Limitations, and the Eſtates will riſe accordingly. Dyer 314. 

A an Uſe be limited to the Conuſee of a Fine, or a Recoveror in a Recovery until 

ke makes a Leaſe for forty Years, and after to the Uſe of the Recoverees or Conu- 

and their Heirs; this is a good Limitation, and the Uſe will rife accordingly. 
290. 


ingent Uſes, or Uſes in poſſe, may be created as well as Uſes in eſſe; and there- 
Aa Lands be conveyed to the Uſe of a Man and the Wife he 1 


all afterwards 
Perry, or to the Uſe of his firſt, ſecond or third Wife, or to the Uſe of 7. &. for 


Life, and after to the Uſe of the right Heirs of 7 D. and 7. D. is then living; or to 
*e Uſe of 7. S. for Life, and after to the Uſe of him that ſhall be his firſt Heir 
Male, and the Heirs of the Body of ſuch Heir Male, Ec. all theſe and ſuch like are 
Uſes ; but they are Uſes at the Common Law till, and are not executed by the 

ute until they come in efſe. 1 Co. 135. in Chudleigh's Caſe. 
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Eighthly, In Reſpe# of the Nature and Quality of the Uſe. 


ö The laſt Thing whereunto Reſpect is to be had, is the Nature and Quality of 
the Uſe. | | 


And herein obſerve, that a Man may at this Day by Act executed in his Life-time, 
or by his laſt Will and Teſtament at his Death, give his Lands, Tenements or He- 
feditaments to any Perſon or Perſons not Corporate, and their Heirs, for any Religious, 
Charitable or Civil Uſe, as well as for any private Uſe. 

And therefore a Man may ſo diſpoſe of his Lands for the Finding of a Preacher, 
fredting or Maintenance of a School, Relief and Comfort of maimed Soldiers, Suſte- 
ante of poor People, Reparations of Churches, Highways, Bridges, diſcharging of the 
wr Inhabitants of a Village of the common Charges, to make a Stock for poor La- 
ert in Husbandry, and poor Apprentices, and for the Marriage of poor Virgins, or 
{uch like Uſes ; and theſe Uſes are not prohibited by any Stature. 

And it is good Policy upon every ſuch Feoffment or Eſtate to reſerve to the Feoffor 
Wd his Heirs ſome ſmall Rent, or to ſet down ſome ſmall Conſideration. 
But theſe Uſes are not ſuch Uſes as are executed by the Statute of Uſes, neither 
they to be reſembled to the Uſes aforeſaid ; for in theſe Caſes if there be any Miſ- 
N of the Lands, or Breach of the Truſt by the Parties truſted, Redreſs is 
9 be had by the Lord Chancellor by a ſpecial Courſe of Proceeding: For which ſee 


he Statutes of 39 Eliz. chap. 6. 43 Eliz. chap. 9. ) Fac. chap. 3. 1 Co. 26. 8 Co. 
. 4 Co. 113. | 


eration of a ſmall Fine, and Surrender of a former Leaſe, granted a long Term of 
en in the Lands to . R. at a great Undervalue : This was found by Inquiſition, 
on a Commiſſion of charitable Uſes ; whereupon the Leaſe was ſet aſide, and the 
elſee decreed to deliver up the Poſſeſſion, and pay the Arrears of Rent according to 
ie full Value. Vern. 415. 

0 Agreement of Pariſhioners, where there are Parochial Charities given to certain 
les, can alter or divert them to other Uſes; for if they might change and apply the 
arities as they thought fit, it would be a great Step towards deſtroying all Charities. 

4 Corporation for a Charity are but Truſtees, and may improve the ſame, bur 
not do any Thing to the Prejudice thereof, or in Breach of the Rules of the 
under. 1 Vern. 42, 44. 2 Vern. 412. 

Money given to a Pariſh generally, without ſaying to what Uſe, was decreed to the 
of the Pariſh, on the Miniſter, Churchwardens and Overſeers of the Poor ex- 
pang a Bill in Chancery, and ſuggeſting that the Teſtator intended it for the 
fit of the Poor. It was objected againſt this Decree, that the Deviſe was void, 
being no Uſe limited touching the Legacy, whether it was for the Poor, or for 
* of the Church or Highways, Ec. 1 Chan. Ca. 134, 135. Vide Abr. Ca. Eg. 


de Statute 9 Geo. 2. reſtrains and makes void the Diſpoſition of Lands, or Sums of 
Mey, Sc. to be laid out in Lands to charitable Uſes, unleſs it be by Deed indented 
1 before two Witneſſes twelve Months before the Death of the Donor, 


8 N But 


Dr. Detonbam having given ſeveral Lands to charitable Uſes, for the Maintenance Charitable 
a Maſter and Uſher of a Free-School, Ec. and they being incorporated, in Con- Utes. 
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Pious Uſes, 


r 


perpetual Obits, Lamps or Torches, Ec. to be uſed at certain Times to help to fare 


enen 

But this Act is not to extend to the two Univerſities, or the Colleges of Eaten 
Wincheſter or Weſtminſter. | . 

The Deviſe of a Charity not good at Law, by reaſon of the Miſnaming of the De 
viſee, Cc. has been held a good Limitation in Equity, within the Statute of charitable 
Uſes ; which Statute ſupplies all Defect of Aſſurance, where the Donor is of Capacit 
to diſpoſe : And Legacies given to charitable Uſes are more favourably confiracl 
than all others. Finch's Rep. 221. 1 Vern. 230. 2 Vern. 155. Abr. Ca. Eg. In. 
Charity. 

Pious Uſes are wholly ſubject to the Chancery. 

And no Appeal lies to the Houſe of Lords from a Sentence by the Delegates, o 
Decree of the Lord Chancellor, upon the Statute of charitable Uſes. 

Alſo the Decree on _— Exceptions being once confirmed by the Chancellor 
there can be no Rehearing, for that is final by the Act of Parliament. 2 Very, 118, 
2 Chan. Ca. 32. | 

If any Man has heretofore given, or hereafter ſhall give, any Lands, Tenementy 
or Hereditaments, by Act executed in his Life, or by his Jaſt Will at his Death, to 
any Perſon ſingular or corporate, in Fee-ſimple, Fee-tail, for Life or Years, to the 
Intent or upon Condition to maintain any ſuperſtitions Uſe, as to find a Chaplain, and 
have the Service of a Prieſt to ſay Maſs, or to have a Prieſt or other Man 10 pray fo 
the Soul of any dead Man in ſuch a Church or other Place; or to have or maintain 


the Souls of Men out of the ſuppoſed Purgatory ; all theſe and ſuch like Uſes are void; 
and the Lands that are ſo given to ſuch ſuperſtitious Uſes, are to be forfeited, and 

iven to the King, and he ſhall have them: And yet if ſo that there be any charitalle 
Uſe intermixed with the ſuperſtitious Uſe, and they may be diſtinguiſhed, the King 
ſhall have only ſo much as is gjyen to the ſuperſtitious Uſe, and not that which is 
given to the charitable Uſe ali>: For which ſee Adams and Lambert's Caſe at large, 
4 Co. 104. & Stat. 15 R. 3. c. 5. 37 H. 8. c. 4. 1 Ed. 6. c. 14. 

A Deviſe to ſuperſtitious Uſes, is where it is to find a Prieſt to pray for the Souls of 
the Dead, Ec. and the Lands or Goods ſo deviſed are forfeited to the King by the 
Statute 1 Edw. 6. | 

But if Land is given to find an Obit, -and for another good Uſe; if there is no 
Certainty how much ſhall be employed to the ſaper/titious Uſe, the Gift to the good 
Uſe ſhall preſerve the whole from Forfeiture. 2 Koll. 205. See 2 Vern. Rep. 266, 
Abr. Ca. Eg. Tit. Charity. 

A Lecture is not within the Statute of 43 Eliz. of charitable Uſes, but that Statute 
took Pattern from 1 Ed. 6. c. 14. againſt ſaperſtitious Uſes, and here the Charity is 
miſtaken. 

But where a Gift is of 10 J. per Ann. to maintain a ſuperſtitious Uſe, ſo long as the 
Law would allow it; when the Law did abrogate that Superſtition, it was turned to 
a good Uſe, and decreed to be, to maintain a Catechiſt there, to be approved of by 
the Biſhop. 2 Chan. Ca. 18. Abr. Ca. Eg. Tit. Charity. 


(L) Of Deeds declaring (or leading) the Uſes of Fegfments, Fines or Rt 


COTEeTTes. 


A® to a Declaration of Uſes, i. e. the Manifeſtatipn or Agreement of the Partie 
EA to what Uſes and Intents the Aſſurance made ſhall be, obſerve theſe Things: 
\ 


Firſt, On what Aſſurances Uſes may be declared. 


Uſes may be declared or averred on a Fine, Feoffment, or Recovery of Land; but 
on a Bargain and Sale of Land, no Uſe may be declared or averred but what toe 
Law doth make. | | | | 

And upon a Covenant of Uſes, no other Uſe may be declared or averred but what 
contained within the Deed. 1 Co. 175, 176. Dyer 169. 
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Secondly, Of declaring the Uſe according to the Eſtate the Party bas in the Land. 


Every one may declare and diſpoſe the Uſe of Land according to the Eſtate that 
he has in the Land; for the Declaration and Diſpoſition of the Uſe enſues the 
Ownerſhip of the Land, Sicut umbra ſequitur corpus. 

And at this Day the Uſe draws the Land to ir, as the Body or Principal the 
Hadow or Acceſſary. 

And therefore the Owner of the Land, or he from whom the Land moves, ought to 
limit and declare the Uſe of the Land; as if the Husband and Wife levy a Fine of the 
Land whereof he is ſeiſed in the Right of his Wife, the Husband alone may declare 
the Uſe of this Fine, and this Declaration ſhall bind the Wife, altho' her Aſſent to 
the Limitation of the Uſes do not appear, if her Diſſent doth not appear; but in this 
(aſe it is moſt proper to have a Declaration of the Uſes by the Husband and Wife 
both ; for ſhe alone, becauſe ſhe is ſub poteftate viri, cannot alone declare or limit an 
Uſe; neither can the Husband alone limit any Ute againſt her good Will, becauſe he 
hath not the Eſtate of the Land. 

And therefore if 4. and B. his Wife be ſeiſed of Land in the Right of his Wife, 
ind ſhe without the Conſent of her Husband covenants by Indenture with C and D. 
14 Martii 14 Eliz. that a Fine ſhall be levied of this Land, and that it ſhall be to the 
Uſe of herſelf for Life without Impeachment of Waſte, and after to the Conuſees for 
their Lives, to the Intent that they ſhall ſuffer J. S. to take the Profits for his Life, 
with divers Remainders over; and afterwards, and before the Fine levied, the Huſ- 
hand alone by another Indenture, 31 February 22 Eliz. (wherein the Wife is named a 
Patty) without the Conſent of his Wife, does agree that a Fine ſhali be levied to the 
Uſe of him and his Wife, and after to the Uſes limited by the Wife's Indenture, 
nd after the Fine is levied accordingly ; in this Caſe, altho' the Variance be in one 
Particular only, and the Limitations in all the Reſt of the Uſes and Eſtates do agree, 
yet all the ſame Limitations by both Indentures are void, and the Uſe upon the 
Conveyance is left to Conſtruction of Law, and therefore ſhall be to the Wife and 
her Heirs for ever. 

And yet if the Husband and Wife agree in the Limitation of the Uſes for Part of 
the Land, and differ in the Reſt, the Limitations for ſo much as they agree in are 
good, and void for the Reſidue. | 
Tow in theſe Caſes where the Declaration is good, the Wife and her. Heirs ſhall 

und by it. | | 

So if two Fointenants are, and they and two others, having ſeveral Eſtates, join in 
Fine, and one of them declares the Uſe in one Manner, and the other declares the 
Uſe in another Manner ; this Declaration is good for either of their Parts, for the 
declaration ſhall be governed according to their Eſtates. 

And if an Infant, or a Man De non ſune memorie declares the Uſe of a Fine levied 

by him; this Declaration is good, and ſhall bind him ſo long as the Fine ſhall, con- 
une in Force. 2 Co. 57. Dyer 290. Hughes's Abr. 802. 
Husband and Wife levied a Fine of the Lands of the Wife, and he alone declared 
de Uſes of the Fine; this ſhall bind the Wife if her Diſaſſent does not appear, be- 
uſe it hall be intended that ſhe did conſent, if the contrary doth not appear; but 
the Husband declares one Uſe and the Wife another, they are both void, becauſe 
de Husband, tho' he is ſui juris, hath no Eſtate in the Land, and the Wife, tho' ſhe 
ah the Eſtate, yet ſhe is not ſui juris, but under the Power of her Husband ; and 
d ſuch Caſe the Uſe ſhall follow the Ownerſhip of the Land. 2 Co. 89. 


Thirdly, By what Deed Uſes may be declared. 


A Declaration of Uſes may be made either by Deed indented (which is the moſt 
lual and ſafe way) or by Deed Poll; as where the Parties by ſuch a Writing agree 
dan Aſſurance paſſed, or to be paſſed, ſhall be to ſuch and ſuch Uſes ; as that a 
ne ſhall be levied by ſuch a Time, and that it ſhall be to the Uſe of one for Life, 

Mother in Tail, another in Fee. 
it may be made by a verbal Agreement without any Writing at all, (S See the 
46 5 Ann. poſt.) as where an Agreement is ſo had and made between two or 
Ie, that a ne or Recovery ſhall be had, and it ſhall be to ſuch and ſuch Uſes, one 
the 


n 
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the ſame is had accordingly; in this Caſe this is a ſufficient Declaration, bein 
proved; but it is not ſafe in theſe Caſes to depend upon ſlippery Memory, 2 Co. » 5 
And the Uſe of a Fine may be declared by Word without any Deed ; and if 8 
be ſuch a Declaration by Parol made to lead the Uſe of a Fine, and it be defective 
to declare the Intent of the Parties, it may afterwards be ſupplied and made good b 
ſubſequent Parols. Style's Reg. 148. lere. / 
The Uſes of a Fine may be levied within the Fine itſelf without any Indenture 
Hutt. 112. - ; 
An Uſe may be averred without a Deed upon a Fine ſur Render; for the Deed is 
but to ſhew the Intent of the Parties, which may appear as well without as by Deed 
Popb. 105. | : 
4 general Covenant ſhall direct the ſpecial Uſes of a Fine, and the ſpecial Opera- 
tion thereof, according to the Intent of the Parties. 1 Bulf. 256. 
The Render of a Fine may not be alledged to any other Uſe than what is ex. 
preſſed upon the Fine without a Writing to ſhew for it. Poph. 104, 10x. 3 Bulf. 
18, 319, 
, A Bargain and Sale, Fine and Recovery made at ſeveral Times to one Purpoſe 
ſhall be eſteemed but as one Conveyance. Bendl. 101. g 


Fourthly, ben a Declaration of Uſes may be made. 


A Declaration-of Uſes may be made before, at or after the Time of making the 
Aſſurance, for an Indenture ſubſequent may direct and declare the Uſes of a Fine 
precedent. 

And therefore one may covenant or agree that J. S. ſhall recover againſt him, or 
that he will levy a Fine, or make Feoffment to F. S. of ſuch Land, and that they ſhall 
be to the Uſe of, Sc. 

And if one makes a Feoffment, he may declare the Uſes of it at the ſame Time, 
and that within the ſame, or in another Deed at his Pleaſure. 

And if the Aſſurance be paſt, and no Declaration of Uſes had before, or at the 
Time of paſſing it, a Declaration may be ſubſequent, viz. That the ſame Aſſurance 
was and ſhall be, and the Recoverors, Oc. ſhall fand and be ſeiſed to ſuch and ſuch 
Uſes ; for an Indenture ſubſequent may direct and declare the Uſes of a Fine or Re- 
covery precedent ; but obſerve theſe Differences, that when precedent Indentures are 
made to direct the Uſes of a ſubſequent Aſſurance, and after the Aſſurance is made ac- 
cordingly, there no Averment ſhall be taken by Word, that the ſame Aſſurance was 
to other Uſes than are declared by the Indenture. 

But againſt an Indenture ſubſequent, declaring the Uſes of an Aſſurance precedent, 
an Averment may be taken, that there were other Uſes expreſſed and limited before 
or at the Time of the Aſſurance than thoſe which are contained in the Indenture. 

If a precedent: Indenture be made to direct the Uſes of a ſubſequent Aſſurance, 
when the Aſſurance comes the Land is bound, and-the Conuſor or Recoveree cannot 
by any Act of his, after the Recovery had, charge or avoid it; but if the Declara- 
tion be ſubſequent, if in the Interim, between the Aſſurance had and the Declaration 
of the Uſes, the Conuſor or Recoveree ſells, gives or charges the Land to others, 
this ſubſequent Declaration will not ſubvert the mean Eſtates, Charges or Intereſts, 
unleſs it can be otherwiſe proved, that by a certain and compleat Agreement of the 
Parties, the Aſſurance was had and made to theſe Uſes, 2 Co. 69, 70. 6 Cv. 27, 63: 
7 Co. 40. 9 Co. 8. Dyer 136, 290. 

By the Statute of 4 & 5 Aun. c. 16. C. 15. Declaration of Uſes or Truſts by Deed 
made after Fines and Recoveries, ſhall be good in Law notwithſtanding the 29th 
of Car. 2. c. 3. which requires Writing to paſs Eſtates at the very Time of Conveyance 


Fifthly, Of a precedent Agreement for the Limitation of Uſes. 


When an Agreement for the Limitation of Uſes is precedent, whether it be by 
Writing or Word, it is but directory, and does not bind the Eſtate until the {ame 
Aſſurance be afterwards had, and therefore by a new Agreement or Declaration made 
in the ſame Manner as the former, viz. in Writing, if the former be ſo, and betweeſ 
the ſame Parties either before or at the Time of the ſame Aſſurance paſſed, ay” 
Uſes may be made and the former Uſes changed; but when the ſame 9 — 
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arſued accordingly, and no intervenient Alteration is made, it ſhall be expounded 
tz be to the ſame Uſes, and ſhall bind the Parties, and no naked Averment ſhall be 
ccceived of any later or other Agreement contrary to the Indentures. 

Where an Indenture precedent is to limit the Uſes of a ſubſequent Fine or Recovery, 
and it is not purſued in ſome Circumſtance of Time, Perſo 


n, Quantity, or the like, 
yer if no other new mean Agreement may be proved, the Aſſurance all be in Judg- 


ment of Law to the Uſes contained in the ſame Indenture ; but if a Variance be in 
theſe Particulars, and the Form of the Indenture be not purſued, these an Averment 
vithout Writing may be taken, that the Fine or other Aſſurance was to other Uſcs 
than are contained in the Indenture ; and if none ſuch can be made, then it is left to 
the Conſtruction of Law, 

And therefore if A. be ſeiſed of divers Manors in Fee, and by his Indenture dated 
10 Martii 21 Eliz. covenants with B. and C. that he before the End of Trinity Term 
next will by Fine or other Conveyance aſſure one of theſe Manors to them, and that 
the ame Aſſurance ſhall be to the Uſe of A. and E. his Wife, and of the Heirs of A. 
and the 28th Day the Deed is inrolled ; and the 29th Day of the ſame Month, he by 
another Indenture covenants with the ſame C. and D. to convey all the ſame Manors 
to the ſame C. and D. before the Annunciation next, and that the ſame Aſſurance 
full be to the Uſe of A. and the Heirs Male of his Body; and for Default of ſuch 
Iſue, to the Uſe of divers others in Remainder; and by this Indenture covenants, 
that if he ſhall not ſufficiently convey this Land by the Day, that he will ſtand ſeiſed 
to the ſame Uſes, &c. and no Fine is levied by the End of Trinity Term, but 17 Sep- 
mer following a Note of a Fine is acknowledged to B. and C. and the Heirs of B. 
of the Land within the firſt Indenture ; and the 18th of the ſame Month another 
Note of a Fine is acknowledged to C. and D. of the ſame and other Land in the laſt 
Indenture, and both theſe Fines are entered in Ofabis Mich. following ; in this Caſe 
theſe Fines cannot be directed and declared by both Indentures, and therefore it 
ſeems theſe Declarations are void. 2 Co. 69, 70. 6 Co. 2), 63. 7 Co. 40. 9 Co. 8. 
Dyer 136, 290. 

Where a Man makes a Feoffment to ſuch Uſes as he ſhall appoint in his laſt Will, 


there the Uſe and Eſtate veſts in the Feoffee, and the laſt Will is directory. Co. Lit. 
111, h. 


Sixthly, Of the Certainty of the Declaration of Uſes. 


A Declaration of the Uſes muſt be certain, and eſpecially in three Things : 

(1) In the Perſon to whom, (2) In the Lands, Sc. of which, and (3) In the 
Eſtates by which the Uſes are declared; and if there want Certainty in either of theſe, 
the Declaration is not good ; and it muſt be compleat of itſelf without any Reference 
to Indentures, or other Writings to be made afterwards, for then it is but an imper- 
fe Communication, and no compleat Declaration. 

Where the Uſes of a Fine are agreed, there it muſt go to the Uſes agreed upon; 
but where no Uſes are agreed upon, but only that it is agreed a Fine ſhall be levied, 
and not ſaid to what Uſe, or a Fine is levied, there the Law appoints the Uſe ac- 
cording to Conſcience. 2 Co. 37, 38. Dyer 18. Co. Lit. 271. Moor 40, 473, 842, 843. 

More Acres of Land do not paſs by a Fine than the Fine names, altho' the Inden- 
ture to lead the Uſe of it ſpeaks of more Acres; for the Fine is the Foundation of 
ine Eſtate, and the Eſtate riſeth out of it. enk. Cent. 6. Caſe 45. 

If the Conuſee of a Fine levied of Land pays Money to the Conuſor of the Fine 
i the Time of the Fine levied, and there be no Uſe declared, nor is it ſet forth to 
what Uſe it ſhall be: In this Caſe the Law will conſtrue the Fine to be levied of 
theſe Lands to the Uſe of the Conuſee to whom the Fine is levied. 

But if there be no Money paid by the Cogniſee, nor any Uſe declared, it ſhall be 
o the Uſe of the Cogniſor who levied the Fine; for nothing appears whereby it can 
ie ſuppoſed that the Parties had any Intention the Eſtate in the Lands ſhould be al- 
*&ed by the Fine, but that the Fine was levied in Corroboration of the Title of the 
Copnifor. Bendl. 134, 135. Styles Prat. Reg. 147. 

One ſeiſed in Fee as Heir of the Mother's Side levies a Fine, and declares the Uſe 
wereof to himſelf in Fee; this is the old Uſe, and there is no Diverſity between an 
exprels Declaration of an Uſe and an implied one. 2 Will. 139. 
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agreed upon, and the Fine ſhall be to the Uſes. 5 Co. 26, 9, 8, 2, 57. 


() Of Arerment of Uſes, or the Proof of Uſes by Witneſſes. 


S to Averment of Uſes, i. e. the Proof of Uſes by Witneſſes, obſerve theſe Things; 
Where any Ule is expreſſed upon Charter of Feoffment, no other Uſe contra or 
præter the Uſe which is expreſſed ſhall be admitted. 
But in Caſes®of Fines and Recoveries wherein no Uſes are expreſſed, other Uſe; 
than what Law Conſtruction will make may be ſhewed and proved to be agreed upon 
and the ſame Aſſurances ſhall be to ſuch Uſes as by Proof ſhall be made to appear to 
be the Intent of the Parties ; as, 
If a Man and his Wife ſell her Land for Money, and after levy a Fine to the 
Vendee and his Heirs; in this Caſe it may be averred it was for Money, and this ha 
carry the Uſe to the Vendee without any Declaration of Uſe, which otherwiſe would 
reſult to the Woman and her Heirs; and yet if a Fine be with a Grant and Render, 
no Averment to prove it to be to other Uſes than what are contained in the Eine 
ſhall be received. Do. & Stud. 95. 2 Co. 57. 5 Co. 20, 25. 9 Co. 8. 
And where the Uſes of a Conveyance be declared by Indenture before or at the 
Time of the ſame Conveyance, no Averment ſhall be received of any other Uſes than 
what are contained in the Indenture. 

But if the Indenture of Declaration be ſubſequent, there an Averment lieth and 
ſhall be received that there were other Uſes agreed upon at or before the Time of the 
Conveyance made. 9 Co. 8. 

And where an Agreement is made to levy a Fine, or ſuffer a Recovery before or at 
a Time certain, and that it ſhall be of ſuch and ſuch Lands, and to ſuch and ſuch 
Perſons; and after it falleth out the Fine or Recovery is not had by that Time, or 
not of the ſame Land, or not between the ſame Perſons ; in theſe Caſes an Aver- 
ment may be had of other Uſes, and of other Agreement. 5 Co. 26. 

No Averment of Uſes by Proof of Witneſſes ſhall be admitted againſt an Uſe ex- 
preſſed in a Fine; but in Caſe where no Uſe is expreſſed in a Fine, there other Uſes 
than what the Law will make upon the Fine may be averred and proved to be 


T. P. levied a Fine, and afterwards ſuffered a Common Recovery, wherein the 
Conuſee of the Fine was Tenant to the Præcipe, but no Uſes of the Fine were declared; 
it was therefore inſiſted, that the Uſes of the Fine reſulted to the Conuſor, and tho 
the Intent might be to make him Tenant to the Præcipe, yet ſince the Stat. 29 Car. 2. 
c. 3. there ſhall be no Averment of an Uſe or Truſt ; but adjudged, that at the 
Common Law the Uſe of a Fine was always intended to be in the Conuſee, and that 
this Statute doth not extend to Uſes by Operation of Law, but to ſuch Uſes as are 
to a third Perſon, (i. e.) that neither the Conuſor or Conuſee of a Fine ſhall aver 
the Uſes to be to a third Perſon ; ſo that in the principal Caſe the Party was im- 
mediately in by the Fine, and the Cogniſee was a good Tenant to the Pracht. 
2 Salk. 676. 


(N) To what Uſe an Aſſurance of Land ſhall be by Conſtruction of Lac, ard 
how the Limitation of the Uſes of Land by a Deed ſhall be conſtrued: 


HERE the Uſes of an Aſſurance are certainly agreed upon and declared be- 
tween the Parties thereto, there regularly it ſhall be to ſuch Uſes as are de. 
clared and agreed upon, and to no others. 

But if a Conveyance be made of Land by Fine, Feoffment or Recovery, and 1 
Uſes thereof declared and agreed upon, the Law will limit and appoint the Ute 4 
cording to Equity and Conſcience. 

And therefore if a Man levies a Fine, and makes a Feoffment, or ſuffers a Re 
covery of Land without any Conſideration, the Law will adjudge the Uſe to be in 
the Feoffor, Conuſor and Recoveree, who parts with the Land. 

And ſo if a Man makes a Feoffment to the Intent to perform his laſt Will, & * 
the Uſe of his laſt Will, or to ſuch Perſons as he ſhall limit by his laſt Will; in 4! 
theſe Caſes the Uſe ſhall be in the Feoffor and his Heirs whilſt he lives, to diſpoſe # 
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his 2 Dott. & Stud. 95. Perk. F. 533. 1 Co. 24 Co. Lit. 211. 

mp. Fur. 2, 

Comp, Jt if one makes a Feoffment of Land to J. &. and his Heirs, to the. Uſe of 
V for twenty Years, and limits the Uſe no further; in this Caſe the Reſidue of 
the Uſe after the twenty Years ſhall be to the Feoffor and his Heirs. | 

But if in theſe Caſes there be any Conſideration of Money, or the like, tho? never 
ſo little given, or any Rent reſerved upon the Feoffment, the Law will adjudge the 
Uſe in Feoffee, Connſee or Recoveror. Hi. 3 Eliz. C. B. Baker's Caſe. 

And yet in that Caſe alſo if other Uſes be expreſſed upon the Deed, it ſhall go to 
the Uſes expreſſed ; as if A. for 201. paid by B. infeoffs B. and his Heirs, to the Uſe 
of C and his Heirs. Doct. & Stud. 95. 

if the Husband and Wife levy a Fine of the Wife's Land without Conſideration 
1nd without any Declaration of Uſe, the Law will adjudge this to be to the Uſe of 
the Wife and her Heirs ; but if they ſell her Land for Money, and after levy a Fine 
thereof ro the Vendee; this ſhall be to the Uſe of the Vendee and his Heirs, 

And if a Man be ſeiſed of Land of the Part of his Mother, and without any Con- 
ſderation makes a Feoffment in Fee of it; this ſhall be ſaid to be to his Uſe in the 
ame Nature he had it before. 

So if two Jointenants be of Land, the one in Fee-ſimple and the other but for 
Life, and they without any Conſideration levy a Fine of it, and make no Declara- 
ton of Uſe z the Uſe ſhall be to them of the ſame Eſtate as they had before in the 
Land. 

So if A. Tenant for Liſe of Land, and B. in Reverſion or Remainder levy a Fine 
of this Land generally; this ſhall be to the Uſe of A. for Life, and to the Uſe of B. 
iy Fee afterwards, as it was before. : 

80 if A. be ſeiſed in Fee of an Acre of Ground, and he and B. join together and 
levy a Fine of it to another without any Conſideration ; this ſhall be to the Uſe of A. 
awd his Heirs only. 2 Co. 517, 58. 

lf one makes a Gift in Tail, or Leaſe for Life or Years, altho' it be without any 
Conſideration of Fine or Rent, yet the Law will adjudge the Uſe in the Donee or 
Leſſee, and not in the Donor or Leſſor. Perk. F. 533. 

If one at this Day by Deed indented bargain and ſell his Land to another for 
Money, and limits no Eſtate, but the Deed is Habeudum to him only, and not Ha- 
lendum to bim and bis Heirs, or to him and the Heirs of his Body, or to him for Life; 
howſoever in this Caſe before the Statute of Uſes was made, it was otherwiſe ; yet 
now the common received Opinion is, that by this there paſſes only an Eſtate for 
Life, and not a Fee-ſimple. Plow. 539. 1 Co. 879. Cromp. Fur. 47. 2) H. 8. 6. 
oC. 111. : 

if a Feoffment be made to J. FS. and his Heirs, to the Uſe of J. D. without any 
more Words; by this Limitation J. D. has only an Eſtate for Life. 

So if a Feoffment be made to J. §. and his Heirs to the Uſe of J. D. for ever, 
itiout ſaying, and his Heirs, hereby F. D. has only an Eſtate for Lite. 

And ſo of other Uſes the Conſtruction ſhall be according to the Rules of Law. 
C. Lit. 42. Dyer 169. 

lf an Eſtate be limited to J. F. and his Heirs until A. ſhall come from beyond Sea, 
nd attain his full Age, or die; in this Caſe if he comes from beyond Sea, attains his 
full Age, or dies, the Uſe ſhall ceaſe. Paſ. 3 Eliz. B. R. Lord Mordant's Caſe. 

lf one covenants to ſtand ſeiſed to the Uſe of A. his Eldeſt Son and the Heirs Male 
of his Body, and after to the Uſe of B. his ſecond Son in Tail, in the fame Manner, 
" according to the Limitation to A. by this B. has an Eſtate-tail to him and the 
tleirs Male of his Body. Hil. 17 Fac. B. R. Ridgway's Caſe. 

If a Feoffment in Fee be made to the Uſe of a Man and his Wife for their Lives, 
nd after to the Uſe of their next Iſſue Male to be begotten, in Tail, and after to 
ne Uſe of the Husband and Wife, and of the Heirs of their two Bodies begotten, 
(tdey having no Iflue Male then) by this the Husband and Wife are Tenants in 
Idecial Tail executed ; and after they have Iſſue Male they are Tenants for Life, 


Dyer 18, 


- Remainder to the Son in Tail, the Remainder to them in ſpecial Tail. Co. 


i. 28. 


t one makes a Feoffment to the Uſe of himſelf for Life, and after bis Deceaſe to 
the Uſe of Alice, whom he intends to marry, until the Iſſue he ſhall beget of her 
all be of the Age of one and twenty Years, and after the Iſſue comes to that Age, 


then 
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then to the Uſe of the Wife during her Widowhood, and the Husband dies without 
Iſſue; by this the Wife thall have an Eſtate at leaſt during her Widow hood 
Dyer zoo. | 

"If I covenant with B. that in Conſideration he will marry my Daughter, that from 
the Time of the Marriage I will fand ſeiſed to the Uſe of myſelf for Life, and aſter 1 
the Uſe of C. a Stranger and the Heirs Male of his Body, and after to the Uſe of B. and 
my Daughter and the Heirs of their two Bodies; in this Caſe altho' the Uſe limited to 
C. the Stranger be void, yet B. and my Daughter ſhall not have the Land till the 
Death of C. without Iſſue, that my Heirs ſhall have it till that Time. 1 C. 115, 

If I covenant with B. to ſtand ſeiſed to the Uſe of myſelf for Life, and after my 
Death to the Uſe of C. a Stranger for the Term of twenty Years, and after the End 
of the Term to the Uſe of my Son in Tail; in this Caſe the Uſe limited to C.;; 
void, and my Son after my Death ſhall have the Land. 

But if the Words of the Covenant be, and after the End of twenty Tears, inſtead of 
and after the End of the Term, my Son ſhall not have the Land until the twenty Years 
be expired. 1 Co. 155. | 

Lands and Tenements conveyed upon Confidences, Uſes and "Truſts, are to be 
ruled and decided (if a Queſtion ariſes upon the Confidences, Uſes or Truſts) by 
the Judges of the Law. Co. Lit. 211. b. Carter 197. T. Raym. 317. 

The Intention of the Parties ſhall be obſerved in the Creation of Uſes ; but when 
they are created, they ſhall be governed by the Rules of Law. Lutw. 824. 

Before the Stat. 2) H. 8. c. 10. Uſes were to be executed according to the Rules of 
Equity, but now they are reduced to the Common Law, and are to be conſtrued ac. 
cording to the Rules of Law, 2 Mad. 251. 


(O) In pere and bor Uſes of Land may be extinguiſhed and deſtrojed, er 
ſuſpended, or not; and where the antient Uſes ſhall be revived by the Eur 
of the Fegffees, or not. | 


LL ſuch Uſes as are not within nor executed by the Statute of 2 H. 8. but re- 

main at the Common Law, may be deſtroyed, diſcontinued or ſuſpended, as 

Uſes before the Statute might have been; and therefore contingent Uſes may be ex- 
tinguiſhed or ſuſpended at this Day. 

As if a Man ſeiſed of Land in Fee have three Sons A. B. and C. and he makes a 
Feoffment of his Land to divers Feoffees, to the Uſe of them and their Heirs during 
the Life of A. and after to the Uſe of the firſt Son that A. ſhall beget, and the Heirs 
Male of the Body of ſuch firſt Son; or if a Feoffment be made to the Uſe of a Man, 
and the Wife that he ſhall marry, or the like; if in theſe Caſes the Feoffees make a 
Feoffment over before the contingent Uſes happen to be in eſſe, as before A. have any 
Son, or the Man takes a Wife, Sc. altho' it be to one that has Notice of theſe Uſes, 
yet the Uſes are deſtroyed for ever, and the Feoffees cannot enter and revive them 
contrary to their own Feoffment. : 

And if in theſe Caſes the Feoffees before the contingent Remainder veſt be dis. 
ſeiſed, hereby the Uſes are ſuſpended ; but then by the Re- entry of the Feoffees the 
antient Uſes will be revived again. | 

And therefore if the Feoffees releaſe to the Diſſeiſor, and ſo bar themſelves of thii! 
Entry, the Uſes are extinguiſhed, and ſhall not be revived ; and the Party grieve 
has no Remedy but in Chancery againſt the Feoffees for Breach of Truſt. 

And if the Feoffees in the firſt Caſe before die before A. have any Son born, the 
contingent Remainder is gone. | 

As where a Feoffment is made to the Uſe of the Feoffor for Life, and after to the 
Uſe of the right Heirs of F.S. in Fee, and the Feoffor dies before F. S. in tis Cate 
the Remainder is gone, for a Remainder cannot be without a particular Eſtate 50 
more of a Uſe than of an Eſtate made in Poſſeſſion, and ſuch a Remainder muſt de 
during the particular Eſtate, or at leaſt eo inſtanti when the particular Eſtate ends 
x Co. Chudleigh's Caſe. 

If a Feoffment be made to the Uſe of J. S. and the Wife he ſhall afrerwar® 
marry , and of the Heirs Male of their Bodies, and J. S. makes a Feoffment of thi 
Land to another before he takes a Wife; hereby the contingent Remainder i dt 
ſtroyed. 1 Co. 136. i 
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If A. infeoffs B. and his Heirs, to the Uſe of C. and D. his Wife and the Heirs of 
the Survivor of them, and C. makes a Feoffment to E. and dies, this Feoffment de- 
ſtroys the contingent Remainder. Hil. 2 Car. in Scac adjudged. 

When the Eſtate out of which the Uſes ariſe is gone, the Uſes are gone alſo. 

As if a Leaſe be made to A. for his Life, to the Uſe of B. for his Life, and 4. 
dies, hereby the Eſtate of B. is gone. Dyer 186. | 

Alſo Uſes of Lands may be gone by Revocation ; where ſee in the next Diviſion. 


p) Where a Poren to revoke Uſes of Land ſhall be good, and how they ſha!l 
be taken ; and what Revocation by reaſon of ſuch Power ſhall be good, and 
what not. | 


Roviſoes and Powers of Revocation of Uſes of Lands very frequent in voluntary 

Conveyances (whether by Feoffment or otherwiſe) that paſs Land by way of 
riſing of Uſes, and are executed by the Statute of 27 H. 8. and the Inheritances of 
many depend thereupon. 

As if a Man ſeiſed of Land in Fee have divers Sons, and he covenants to ſtand 
ſeiſed of that Land to the Uſe ot himſelf for Life, and after of his Eldeſt Son in Tail, 
and for want of ſuch Iſſue, to the Uſe of his ſecond Son in Tail, Oc. with a Proviſo 
that it ſhall be lawful for him at any Time during his Life to revoke any of the ſaid 
Uſes, and to limit and appoint other Uſes, Oc. 

Or if A. by Indenture between him and R. his Heir apparent an Infant, covenants 
with B. for the Advancement of his Blood, Oc. to ſtand ſeiſed to the Uſe of himſelf 
for Life, and after to the Uſe of his ſaid Heir apparent and the Heirs Male of his 
Body, and after to the Uſe of his right Heirs, provided that if A. by him(ſclf, or any 
other during his Life, ſhall deliver or offer to B. a Ring of Gold, to the Intent to 
make void all the ſame Uſes, that then the ſaid Uſes ſhall be void, and he may limit 
new Uſes. | 

Or if A. by Indenture covenants with B. to fand ſeiſed to the Uſe of himſelf an 
his Wife and his Daughter for their Lives, and after, &c. provided that if the ſaid A. 
during his Life, and after the Debts mentioned in the Schedule annexed to the In- 
denture ſhall be paid, ſhall be diſpoſed to determine, diſanul, change, alter or en— 
urge, diminiſh or make void the Uſes or Eſtates, or any of them, of the Premiſſes, 
or any Part thereof, and by Writing indented under his Hand and Seal, ſui;ſcribed 
n the Preſence of three Witneſſes, ſhall declare his Mind to be ſo, that then the ſame 
Uſes ſhall be void ; all theſe and ſuch like Proviſoes being coupled with an Uſe, are al- 
owed to be good, and not repugnant to the former Eſtates. | 

But in Caſe of ſuch a Feoffment or other Conveyance whereby the Feoffee or 
Grantee is in by the Common Law, as where A. infeoffs B. and his Heirs to the Uſe 
of B. and his Heirs, it is ſaid ſuch a Proviſo is merely repugnant and void. 

As to theſe Proviſoes or Revocations obſerve theſe Things: 

Hirſt, Theſe Revocations are favourably interpreted, becauſe many Mens Inheri- 
ances depend upon them. | 

And therefore he that has Power may revoke Part of the Uſes at one Time and 
Part at another Time; and the Revocatien of the old may be made by the making 
af new Uſes without any expreſs Revocation. 

And by the ſame Conveyance whereby the old Uſes are revoked, the new Uſe 
My be created and limited, and then the former Uſes ceaſe ipſo fadlo by this Revo— 
ation without any Entry or Claim; as, 

f one covenants: ts ſtand ſeiſed to the Uſe of himſelf and his Wife for their Lives, 
nd after to the Uſe of A. his Daughter for Life, and after ro the Uſe of B. his 


* Daughter in Tail, Sc. provided that if he ſhall be minded, Ec. he may by Writing, 
"eſt „ make void the ſame Uſes, and declare the Uſes to others, and he makes void 
— ne Uſe to his Wife at one Time and no more, and after by a Deed limits and ap- 


Pnts new Uſes of the Whole by a new Covenant to ſtand ſeiſed to other Uſes ; theſe 
e good Revocations, for there needs no real and expreſs Revocation of former Uſes, 
it the creating of new Uſes is in Law an actual Revocation of the old Uſes, as the 
making of a latter is ipſo facto a Revocation of a former Will. 

*condly, The Proviſo muſt for the Subſtance of it be purſued in the Revocation, 
* all incident Circumſtances thereof muſt be obſerved, as Sealing, Subſcription of 
"Mes, Witneſſes, and the like, otherwiſe the Revocation will not be good. 


And 


— 
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And therefore if the Proviſo be, that if the Covenantor ſhall be minded to revoke, 
and ſhall declare his Mind by Writing indented under his Hand and Seal, delwered 
before three Witneſſes, the Uſes ſhall be void; in this Caſe a Revocation by Word 
without Writing, or by a Writing and not indented, or by Writing indented and 
not under Hand and Seal, or under Hand and Seal and before two Witneſles only, is 
not good. Co. Lit. 237. 7 Co. 11, 12. 10 G. 143. 1 Co. 110, 173, 107, Dy. 302. 

And yet if a Proviſo be, that if the Covenantor ſhall at any Time during his Life, 
by Writing under his Hand and Seal delivered before two Witneſſes, revoke the 
ſame, Oc. the old Uſes ſhall be void; and the Covenantor by his laſt Will and 7 
Teſtament in Writing, under his Hand and Seal before two Witneſſes, gives the 
Land to another, and makes no expreſs Revocation of the former Uſes; this is 
good Revocation in Law, Trin. 18 Fac. C. B. Tibbet and Lea's Caſe. , 

If the Proviſo be, that if the Covenantor be minded at any Time during his Life [ 
to revoke the ſame Uſes, Cc. and ſhall pay or tender to A. B. 205. in ſuch a Place, 
in this Caſe the Tender of this 20 s. in that Place at any Time is not good unleſs he 
happens to meet with A. B. at the Place, for then Tender at any Time is good; but th 
otherwiſe the Covenantor muſt give Notice to A.'B. what Time he will tender the 


"apy co 
20 f. in that Place, otherwiſe the Revocation is not good. 8 Co. 921. 

If one be to marry his Daughter to the Son of another Man, and they mutually di 
covenant to ſtand ſeiſed of their Lands to the Uſes of their Son and Daughter, with Tr 
Proviſo to revoke the Uſes with the Conſent of the Mother, if they or either of them 0 
be then living, and one of them dies; in this Caſe a Revocation by the Conſent of | 
the ſurviving-Mother is ſufficient, : {el 

Thirdly, When the Covenantor makes void ſuch Uſes by Virtue of ſuch a Revo. Uſ 
cation, he is ſeiſed again of the Land in Fee-ſimple, as he was at the firſt, without the 
any Entry or Claim. Jin. 18 Fac. B. R. Savil and Sterling's Caſe. the 

Fourthly, This Power of Revocation, whether it be preſent, as thoſe before men- Uſe 
tioned, and moſt are, or future, as when they are upon contingent ; as if the Core- Ibo 


nantor overlives J. F. or the like, when it is reſerved to the Party himſelf that made 


the Uſes, and Proviſoes are annexed, may by his Fine or Feoffment be utterly extin- E 
guiſhed ; as if he makes a Feoffment, or levies a Fine of Land whereunto the Uſes has 
and Proviſo are annexed, by this the Proviſo is extinct. tion 
And yet ſo as if he makes a Feoffment, or levies a Fine of Part of the Land only, the 
this ſhall extinguiſh his Power but to that Part only: But if the Power be reſerved cha 
to a Stranger, a Fine or Feoffment of him that made it will not extinguiſh it. This tha 
Power alſo when it is preſent may be extinguiſhed by a Releaſe made by him that has Am 
the Power to any one that hath any Eſtate of Freehold in the Land in Poſſeſſion, bins 
Reverſion or Remainder ; or it may be avoided by Defeaſance whether it be pretcnt hold 
or future. 1 Co. 111, 112, 113. Co. Lit. 237. Gros 
A 

(Q) Other Truſts and Confidences of Lands and Chattels real and perſcucl, — 
the Nature of ſuch Truſts, the Duty of them that are truſted, aud tit F, 
Remedy to be bad againſt them for Breach of their Truſt. * 

1 a : tat 

F.one conveys his Lands to certain Friends in Truſt, to the Intent that they ſhall but t 
convey it to ſuch Perſons as he ſhall ſet down in his laſt Will and Teſtament; cf Fi 

if a Man delivers Money to a Friend in Truſt to purchaſe Land for him and 95 ſhall 1 
Heirs, to the End that he may have the Profits thereof for his Life, and to the End It ha 
it may be conveyed to them afterwards. | | ſo em 
Or if a Man delivers Money to his Friend to buy Land for him that delivers the in Ch 
Money in his own Name; or if a Man infeoffs his Friend and his Heirs of Land, to Kx 


the Intent that he ſhall alien the Land to whom F. F. ſhall appoint. 

Or if Land be conveyed to me in Mortgage, and I pay all the Money, but 1 to 
prevent the Jointure of my Wife, or for ſome ſuch like Cauſe, name a Friend jo"! 
Purchaſor with me, and ſo the Conveyance is made to us both ; if in any of ren 
Caſes, or in any other ſuch like Caſe, the Friend truſted proves falſe, and does tl 
perform the 'Truſt, but turns the Profits of the Land to their own Uſe, or refuſcs 1 
ſettle it according to the Truſt, or the like, the Party grieved muſt have bis Row 
in Chancery, for theſe are not Truſts or Uſes within the Statute, nor ſuch for w— 
there is any Remedy at the Common Law; and in that Caſe where the Land k 
ſettled to the Intent that the Friends truſted ſhall ſettle it where J. . ſhall appt. 

1 
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7. & does not appoint how it ſhall be ſettled, the Feoffees ſhall have it to their own 
Uſe. Cromp. Jur. 48, 54, 58, 59. Dyer 160. Fitz. Accompt 122. 

And if a Man gives or grants his Goods or Chattels, as Leaſes for Years, or the 
like, to Friends in Truſt to the Uſe of himſelf for Life, and after to perform his Will, 
or the like; theſe are ſuch Uſes and Truſts as are not within the Statute of Uſes, 
and for the Breach of which there is no Remedy at the Common Law, but in Chan- 

only. | 
9, if of Obligation or Statute: be made to A. B. to the Uſe of C D. this is a 
Truſt of the ſame Nature; and if A. B. releaſes the Obligation without the Conſent 
of C D. or gets the Money into his own Hands, C D. ſhall have Relief in Chancery. 

And in all theſe and ſuch like Caſes, the general Rules by which Uſes were 
governed at the Common Law are ſtill in Force and take Place as thoſe by which 
Uſes and Truſts are now for the moſt part governed. Cromp. Fur. 62,45, 65. Dyer 
369. 11 Ed. 4. 2. 7 Ed. 4. 29. Bro. Feoffment al Uſe 60. 

As Firſt, If there be any Cauſe te ſue for or about the Lands or Goods wherewith 
the Parties are truſted ; as if they deny or delay to perform the Truſt, they muſt be 
compelled thereunto by Suit in Chancery. 7 F. 4. 29. 

Secondly, The Ceſtny que Uſe, or Party for whom the Truſt is, cannot of himſelf 
diſpoſe of the Lands or Goods, for the Property and Intereſt in Law is in the 
Truſtees; and if it be an Obligation or Statute that is made to the Uſe of another, 
Cuy que Uſe cannot releaſe it, but the Truſtee muſt releaſe it. 

Thirdly, If the Party truſted ſo with Lands, Goods or Chattels, gives, grants or 
ſells the ſame Lands, Goods or Chattels, to one who has Knowledge of the ſame 
Uſes or Truſts, (as it is always preſumed he has, where the Truſts are expreſſed upon 
the ſame Deed by which the Lands, Goods or Chattels are given or granted) or if 
the Things ſo given or granted, be granted upon the ſame Truſts, or to the ſame 
Uſes, or without any Conſideration at all; in theſe Caſes he to whom the "Thing 
about which the Truſt is ſhall have the ſame Thing upon the ſame Truſt, and to the 
{ame Uſe as he that gave or granted the ſame had it. 

But where no Truſt or Uſe is expreſſed upon the Deed, the Purchaſor or Buyer 
has no Notice or Knowledge of the Uſe or Truſt, and he gives a valuable Conſidera— 
ton for the Thing, there for the moſt part the Sale is good, and the Party grieved 
thereby has no Remedy but againſt the Party firſt truſtcd in Chancery; and the Pur- 
chaſor ſhall have and enjoy the Thing fo bought to his own Uſe for ever; but he 
that is the Party truſted will be forced in Chancery to make the Party grieved an 
Amends in Damages for this Breach of Truſt : And if there be any Practice or Com- 
bination between the Buyer and the Seller in the Matter, there perhaps the Suit may 
hold againſt them both, and the Buyer may be forced to reſtore the Thing irſclf. 
Comp. Fur. 62, 63, 65. 11 Ed. 4. 24. 

And yet if A. enters into a Statute to B. and C. to the Uſe of B. and A. having 
Notice of this Uſe, gets a Releaſe from C. in this Caſe B. muſt have his whole Re- 
medy againſt C. and ſhall have no Remedy againſt 4. 11 Ed. 4. 8. 

Forrthly, If the Truſtor or Ceftuy que Uſe in theſe Caſes commit Felony, Ec. ſo that 
the Things, if he had the Property of them, were forfeited; in this Caſe it ſeems 
that neither they nor their Heirs, Executors, Ec. nor the Lord, Ec. ſhall have them, 
ut the Truſtees ſhall keep them for ever. Bro. Feoffment. al Uſe 34. 

Fiftbly, If the Ceſtuy que Uſe or Truſtors die and appoint how the ſame Things 
hall be diſpoſed of, the Truſtees are bound to ſee it done ; as if the Truſtor appoints 
| ſhall pay his Debts, or provide Legacies, the Parties truſted muſt take Care it be 
ſo employed; and in this Caſe the Debtees and Legatees alſo may compel the Truſtees 
in Chancery. 15 H. J. 12. Cromp. Fur. 54. | 

vixthly, In all theſe Caſes regularly the Thing whereof. the Truſt is, is in Equity 
tt the Diſpoſing of him that is the Ceftuy que Uſe, unleſs he otherwiſe appoints it; 
4 if 1 his Death he makes no Diſpoſition thereof, it ſhall go to his Heir, Executor, 
„Dyer 49. 

den, In all theſe Caſes the Truſtees ſhall have their reaſonable Allowance in 
(| ancery for whatſoever they have laid out about the Land, Egc. in Suits or other- 
ie for the Profit of the Truſtor. 

Out of all which appears how dangerous it is for a Man to meddle with any Lands, 
Voods or Chattels ſo conveyed or ſettled in Truſt, for the Ceftuy que Uſe or Truſtors 
_ no Property in the Thing, and therefore they cannot ſell or give it, and the 

rultee has it but to another's Uſe ; and it is not ſafe therefore to deal with — 
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of them alone, nor yet indeed ſafe to deal at all in theſe Caſes, unleſs the Buyer ma 
have the Conſent, Sale and Aſſurance, or the Releaſe, Cc. of the Trufftors — 
Truſtees altogether: 

And if there be any Feme Covert, or Infant within the Truſt, it is moſt of al 
dangerous. 8 H. J. 11. 

And if Goods or Chattels be given to, or to the Uſe of a Feme Covert or Infant 
and certain Friends are truſted therewith, if they ſell or give away theſe Goods * 
Chattels contrary to the Truſt, they muſt be ſure to anſwer it: 

If therefore they ſell them, let them ſee that the Money made thereof be as bene. 
ficial, and be beſtowed for the Wife or Children; for it is not ſufficient in this Caſe 
that the Money made thereof be paid to them. 7 Ed. 6. 14. Fitz. Subpœna 5. 


(R) 2 Uſes require no Execution by the Statute of Uſes. 


HERE are Uſes which require no Execution by the Statute of Uſes, (27 H. 8, 
c. 10.) as when a Man conveys Lands to J. S. and his Heirs, to the Uſe of 
7.8. and his Heirs. 

And when Lands are conveyed to others in 'Truſt after this or the like Manner, 
viz, That the Feoffees ſhall take the Profits, and deliver them to the Feoffor and his 
Heirs ; ſuch a Truſt is not executed by the Statute, but remains as before at Common 
Law, and is determinable in Equity in the Court of Chancery. Cromp. Fur. 48. 

Alſo Leaſes for Tears of Lands in Uſe (which Leaſes had their Being before, and 
are granted over in Uſe and Truſt) are not executed by the Statute ; and therefore, 

15 a Leſſee for Years of Lands aſſigns over his Eſtate to A. and B. and their Af. 
ſigns, to the Uſe of the Grantor and his Wife; all the Eſtate is in A. and B. and the 
Grantor has nothing but an Uſe, for which he has his Remedy in Chancery only. 

And yet if a Feoffment be made to the Uſe of A. and B. and his Aſſigns for 
Years ; this Uſe is executed by the Statute, becauſe the Leaſe had not its Being be- 
fore; and becauſe the Words of the Statute are, If any ſhall ſtand or be ſeiſed of any 
Lands; whereas the Leſſee for Years of Lands that had their Being before, was poſ- 
ſeſſed only of his Term, and not ſeiſed of any Freehold. Dyer 369. Cromp. Fur. 66. 

So there ſtill remains an Uſe of Goods and Chattels Perſonal, which is properly 
called a Chancery Truſt and Confidence; for one may ſtill have ſuch Things in Truſt, 
and to the Uſe of another. Here ſtill the Uſe and Poſſeſſion are divided, becauſe 
not united by the Statute, Thus if an Obligation, or Statute Merchant or Staple be 
made to A. to the Uſe of B. this is a Truſt of the ſame Nature. 

And if A. releaſes the Obligation, Sc. without the Conſent of B. or gets the 
Money into his own Hands, B. ſhall have Relief in the Chancery. 

And when there are other Truſts and Confidences of Lands that are not executed 
by the Statute, or of Chattels real or perſonal, and the Truſtee proves falſe, or de- 
lays to execute the Truſt, the Party grieved muſt have his Remedy in Equity, for 
there is no Remedy at Common Law. Cromp. Fur. 45, 62. | 

Lands were deviſed to Truſtees and their Heirs, in Truſt to pay ſeveral Legacie 
and Annuities, and to pay the Surplus of the Rents and Profits to a married Womat 
during her Life, for her ſeparate Uſe, or as ſhe ſhould direct, and after her Dex 
the Truſtees to and ſeiſed to the Uſe of the Heirs of her Body, with Remaindets 
over; and the Queſtion was, whether this Deviſe to pay the Surplus of the Rent 
and Profits to the Wife, was ſuch an Uſe or Truſt as was executed by the 27 H 
And it was held by the Court, that ſhe had only a Truſt for Life, and conſequent) 
the Heirs of her Body muſt take by Purchaſe ; and the rather in this Caſe, becauſe 
it was limited to the Heirs of her Body ſeverally and ſucceſſively, as they ſhould be 
in Seniority of Age and Priority of Birth, and the Heirs of their reſpective Bodies 
iſſuing; and a Difference was taken between this Caſe and that of Brovghton © 
Langley, 2 Salk. 679. 1 Lut. 823. S. C. for there it was to permit A. to receive tho 

Rents and Profits for Life; but here it is a Truſt in the Truſtees to pay ov the 
Rents and Profits to ſuch and ſuch Perſons, and therefore the Eſtate muſt remain" 
them to anſwer theſe Truſts, otherwiſe ſhe muſt be the Truſtee, contrary to the & 
preſs Words of the Will. Abr. Ca. Eg. 383, 384. 

The Father covenanted with B. G. that in Conſideration of a Marriage betve 
his Son and the Daughter of the ſaid B. G. that before ſuch a Day he would lei, 
Fine of certain Lands, which ſhould be to the Uſe of the Son and Davghto,, 
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| Tail, Oc. the Fine was acknowledged accordingly ; the Father died; adjudged that 
the Deed did not mention any Marriage had between the Son and Daughter, yet the 
pſtate-tail was executed in them before the Marriage had, becauſe the Fine without 
any Conſideration carries the Uſes, and they are perfected by the Fine, tho* the Con- 
bderation is executed afterwards ; but without a Fine, ſuch a Conſideration would 
wot have raiſed an Uſe, for in ſuch Caſe the Marriage muſt be had, and the Con- 
fderation executed before any Uſe could ariſe. 1 Leon. 138, 

In Covenant, Sc. the Plaintiff declared that the Defendant had bargained and ſold 
him (the Plaintiff) four Meſſuages, by the Name of all his Lands in H. and did 
eprenant to levy a Fine of them for farther Aſſurance, (but in Fact the Covenant 
was to levy a Fine of all his Lands in H.) and ſets forth, that he tendered a Fine to 
the Defendant, to be levied by him, of all thoſe four Houſes comprehended in the 
Deed; the Defendant pleads, that at the Time of the Covenant he was ſeiſed of two 
Houſes, Ec, and that the other two deſcended to him afterwards upon the Death of 
his Anceſtor, and traverſed that he was ſeiſed of the ſaid Lands modo Es forma; and 
n a Demurrer the Defendant had Tudgment ; for that the Plaintiff had detlarcd 
that the Defendant was ſeiſed, and fold him four Meſſuages, and that he tendered 
tim a Fine of ſo many; and the Defendant pleaded, that he was ſeiſed of two, and 
* more, and ſo would have the Fine extend beyond the Covenant; and therefore 
ke might well refuſe it when tendered. 1 Roll. Rep. 103, 117. 
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(65) Remedy at Law as to Uſes, and Queſtions as to them how decided. 


Y the Common Law Ceftuy que Uſe had neither jus in re nor jus ad rem, but 
B only a Confidence and Truſt, for which he had no Remedy: But for the Breach 
of Truſt his Remedy was only by Subpæna in Chancery. Co. Lit. 272. b. 

But now the Statute of Uſes, 2) H. 8. c. 10. has transferred the Poſſeſſion to the 
Uſe. Co. Lit. 272. b. Plow. 352. b. 349. b. 1 Co. 121. 4. b. 122, 127, 2 Co. 58, 18, 
4 1 Co. 34. 1 Leon. 196. 2 Leon. Caſe 25. 

s and Tenements conveyed upon Confidences, Uſes and Truſts, are to be 
ruled and decided (if a Queſtion ariſes upon the Confidences, Uſes or Truſts) by 
art by s of the Law. Co. Lit. 211. b. Carter 19). T. Raym. 317. 

Keemion of the Parties ſhall be obſerved in the Creation of Uſes ; but when 
ey are created, they ſhall be governed by the Rules of Law. Lutw. 824. 


SECT. VII. | 
Of Deeds of Covenant to ſtand ſeiſed to Uſes, i 


(A) What a Covenant to ftand ſeiſed to Uſes is. 


\ Covenant to ſtand ſeiſed to Uſes is when a Man (who has a Wife, Children, 
Brother or Kindred) by bare Covenant in Writing under his Hand and Seal 

es, in Conſideration of natural Love and Affection, Marriage or other good Con- 

ration, that for their or any of their Proviſion or Preferment he and his Heirs 

W ſtand ſeiſed of Land to their Uſes, either in Fee-fimple, Fee-tail, or for Life. 

to the Nature, Kinds, &c. of Uſes, ſee the laſt Section, where they are fully 


This Covenant to ſtand ſeiſed to Uſes is become a Conveyance of Land fince the 
% H. 8. c. 10. and it needs not be by Deed indented and inrolled, which is 
Suite to a Bargain and Sale of a Freehold ; of which ſee the next Seton. 

4 Covenant for a valuable Conſideration to ſtand ſeiſed to another's Uſe, if inrolled, 
i the Nature of a Bargain and Sale. 2 J. 672. 
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(B) The Things neceſſary to raiſe an Uſe by way of Covenant to ſtand ſeiſed 


HERE are five Things neceſſary to raiſe an Uſe by way of Covenant to ſtand 
ſeiſed. 
1. A ſufficient Conſideration. ; 
2. A Deed. 
3. Seifin in the Covenantor at the Time of the Deed. 
4. A clear and apparent Intent, 
5. Apt and proper Words. 1 Vent. 140. 


(C) Of the Conſideration in Covenants to fland ſeiſed to Uſes. 


* the Party to whoſe Uſe one covenants to ſtand ſeiſed of the Land is not his 
Wife, or one that he intends to marry, his Child, Uncle, Couſin, or one that hi 
Kinſman intends to marry, no Uſe will ariſe, and ſo no Conveyance. 

The Law allows in ſuch Caſes the Conſideration of Blood and Marriage to raiſ 
Uſes, as well as Money, and other valuable or profitable Conſideration, when the 
Uſe is to a Stranger. g 

But it does not allow any trifling Conſideration of Service, old Acquaintance, &. 
Plow. 302. 2 Roll. Abr. 783. 

Yet where a Man conveys an Eſtate of his Land to others by Feoffment, Fine, 
Recovery, or by Feoffment, Fine or Recovery, to the Uſe of his laſt Will, and 
afterwards declares the Uſes in his laſt Will, he may appoint an Uſe without any 
Conſideration. 2 Co. 58. 6 Co. 18. Co. Lit. 211. b. 2 Roll. Abr. 181. 

But in a Covenant to ſtand ſeiſed, or in a Bargain and Sale, there muſt be a Con- 
ſideration expreſſed, or ſpecially averred, where the Conſideration is general, (as for 
good Conſideration, Sc.) tho' the Matter ſo averred is traverſable. 1 Co. 176. 20 
I5. 11 Co. 25. 

Always, where there is no Tranſmutation of the Poſſeſſion, it is neceſſary and re 
quiſite that there be a good Conſideration to create an Uſe. Plow. 202. b. 7 Co. 14, l. 

Where there is a Covenant to pay certain Sums of Money, and a Declaration that 
if theſe Sums be not paid, the Feoffees ſhall ſtand ſeiſed of the Premiſſes till the) 
have levied the ſaid Sums ; when there is a Failure of Payment they may enter 
and if the Heir has not entred upon them they may hold over, Pari ratione when he 
continues and receives the Profits. Cart. 77. | 

Even if he had aſſigned, or for a valuable Conſideration conveyed over the Land 
after the Failure of Payment, the Feoffee or Aſſignee takes the Eſtate, ſubject to 
Uſe, and liable to this Charge. Hid. | 

For a future Uſe is a Charge and Burden upon the Land in whoſeſoever Hand: | 
comes, and cannot be deſtroyed. Cro. Eliz. 688, 689. | 

If a Man in Conſideration of Money received and Marriage to be had with | 
Son covenants to ſtand ſeiſed, there no Uſe will ariſe to the Son and Woman without 
Marriage, altho* the Money be paid, becauſe the Marriage is the principal Cor 
ſideration in the Intent of the Parties, and the Money is but the Acceſſary which a 
tends the Marriage; but it would have been good by Eſtate executed by Fine 
Feoffment or Recovery. Moor, Caſe 247. | 

A Covenant to ſtand ſeiſed, Ec. in Conſideration of natural Affection to t 
Covenantor's Son, and of one Hundred Pounds. Per Bridgeman, The principal Cor 
ſideration, (i. e. the Conſideration of Blood) will carry it: And in this Deed there 5 
mix'd Conſideration, and there needs no Inrolment. Carter 114.——50 adjudg: 
2 Vent. 266. 3 Lev. 291. 4 Mod. 149, : 

A. ſeiſed in Fee, covenanted to ſtand ſeiſed to the Uſe of B. in Confideratio" © 
Payment of his Debts out of his own Eſtate ; this Uſe is void, becauſe there was!“ 
Conſideration on the Part of B. to raiſe the Uſe, the Money appointed to be paid be 
to be raiſed out of the Profits of the Eſtate of A the Covenantor. 1 Leon. 194,105 

A. covenants that in Conſideration of diſcharging his funeral Expences, and q 
ment of his Debts and Legacies out of the Profits of his Lands, and for the ; 
vancement of his Son, that he would ſtand ſeiſed to the Uſe of himſelf for Life, ® 
after his Death to C. and D. for 'Twenty-five Years, and after the End of that hs 
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to his Son in Tail: This Term of Twenty-five Years is void for want of a good Con- 
{deration, becauſe C. and D. were Strangers to the Conſideration, viz. To the Pay- 
nent of his Debts and Legacies. But if they had been Executors, whereby they 
decame privy to the Conſideration, and chargeable with the Payment of the Debts 
and Legacies, then the Conſideration had been good. 1 Co. 154. 4. 

Nite; This is in Caſe of a Term for Years where there needs no Inrolment. 

Money will not raiſe an Uſe upon a Covenant to ſtand ſeiſed without Inrolment. 

Leon. 201. 

a An Uſe will ariſe vpon a Leaſe and Releaſe if there be five Shillings Conſideration 
in the Leaſe, and no Conſideration at all in the Releaſe. 

A Covenant, in Conſideration of the Covenantor's natural Love and Affection to 
his Wife, to ſtand ſeiſed to the Uſe of himſelf for Life, then to the Uſe of the Wife 
for Life, with Power for her to limit over the Eſtate to ſuch Perſpn as ſhe ſhould ap- 
point; no Uſe can ariſe to the Perſon appointed. Firz-Gib. 229. Ca. in Chan. and 
L B. from 4 to 7 G. 2. 107. 


(D) What amounts to a Cyvenant to ſland ſeiſed, or not. 


Seiſed in Fee of a Reverſion expectant upon an Eſtate for Life, by Deed Poll, 
in Conſideration of natural Love to his Wife, and B. his Son, begotten on 
her Body, and C. his Daughter, did give, grant and confirm unto B. his Son, all 
thoſe Lands, Sc. the Reverſion and Reverſions, Sc. To hold to him to the Uſes 
following, vis. To the Uſe of himſelf for Life, and after to the ſaid B. in Tail, and 
| after to C. his Daughter in Tail. A. died, B. the Son deviſed to the Leſſor of the 
a Plaintiff, and died without Iſſue. C. the Daughter, by Pretence of her Remainder, 
entred, againſt whom an Ejectment was brought of the Demiſe of B. the Deviſee; 
there was no Execution of this Deed but Sealing and Delivery. Now the ſole 
Queſtion was, whether this Deed amounts to a Covenant to ſtand ſeiſed, or is void? 
Whereupon it was firſt adjudged to amount to ſuch a Covenant, but the Judgment 
vas afterwards reverſed, and the Deed adjudged void, and the Reverſal affirmed in 
Parliament. 2 Vert. 318, 319. 

A Rent granted, as well in Conſideration of natural Affection as for Money, 
amounts to a Covenant to ſtand ſeiſed, and may be ſo pleaded without Inrolment. 
4 Mid. 1 50. 

IV. ſeiſed of a Reverſion in Fee, expectant upon an Eſtate for Life, in Conſidera- 
tion of natural Love and Affection, did give, grant and confirm to his Son all thoſe 
Lands, and the Reverſion and Reverſions, Cc. Habendum to the Son and his Heirs, 
to the Uſe of himſelf for Life, and after to the Uſe of the Grantee (who was his 
don) and the Heirs of his Body; and for want of ſuch Iflue, Remainder to his 
Daughter in Tail: There was no Execution of this Deed by Attornment or Inrol- 
nent, or otherwiſe ; this does not amount to a Covenant to ſtand ſeiſed. 2 Vent. 319. 


(E) Who may covenant to ſtand ſeiſed to Uſes. 


Man at Common Law could not during the Coverture limit an Eſtate to his 
Wife: But now by Deed he' may covenant to ſtand ſeiſed to her Uſe, or make 
ther Conveyance to another for the Uſe of his Wife. Co. Lit. 112. 4. 7 Co. 40. 
braft, lib. 2. c. 12. | 
It is requiſite that the Covenantor be ſeiſed at the Time of making the Deed ; for 
i Man cannot covenant to ſtand ſeiſed to an Uſe of Land which he ſhall afterwards 
purchaſe, or is not then ſeiſed of. 3 Lev. 306, 30). 


(F) To whoſe Uſe Covenants to land ſeiſed may be, or not. 


Husband may now covenant to ſtand ſeiſed to the Uſe of his Wife, or may make 
: other Conveyance to another for her Uſe. Co. Lit. 112. a. 7 Co. 40. Vide 
rad, lib. 2. c. 12. | | 
. Tock Covenant may be to the Uſe of a Stranger, but then it muſt be for Money, 
2 _ valuable Conſideration, and not for Love and Affection, &s. Vide 1 Co. 176. 
15. 1 Lev. 55, 56. 8 1 
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Bargains and Dales: Part I 


A Father cannot covenant that his Son ſhall ſtand ſeiſed of the Lands whereof the 
Father is ſeiſed ; for a Man cannot ſtand ſeiſed of that which he is not ſeiſed of 


3 Lev. 306, 3o7. 1 Vent. 140. ; | 
See of Conſiderations in Covenants to ſtand ſeiſed to Uſes. 


(G) Of what a Covenant to ſtand ſeiſed may not be. 
A Covenant to ſtand ſeiſed of an Office is void. 3 Med. 145. 


(H) What Words amount to a Covenant to ſtand ſeiſed. 


Settlement was made as follows, viz. That if I have no Iſſue, and in Caſe I tie 
without Iſſue of my Body lawfully begotten, then I give, grant and confirm my Land, 
&c. to my Kinſwoman J. S. to bave and to bold the ou to the Uſe of myſelf for Life, 


and after my Deceaſe to the Uſe of the ſaid S. and the Heirs of ber Body to be begitten, 
with Remainders over, Sc. The Queſtion was, whether this amounted to a Cove. 


nant to ſtand ſeiſed, ſo as to raiſe an Uſe to S. without Tranſmutation of the Pof. 
ſeſſion? It is a Covenant to ſtand ſeiſed tho* the formal Words are wanting to make 
it ſo; and ſo it was adjudged. 3 Mod. 237. Comb. 128. 3 Salk. 384. | 
A Man ſeiſed in Fee by Indenture inrolled within fix Months, for the Conſiders. 
tion of natural Love to his Daughter, and for the Augmentation of her Portion and 
Preferment in Marriage, and other valuable Conſiderations, did give, grant, bargain, 
ſell, alien, infeoff and confirm to his ſaid Daughter and her Heirs. The Queſtion 
thereupon was, whether this be a good Deed ? Per Finch Attorney General, The 
Word Covenant is not abſolutely neceflary, ſo that there be other Words ſufficient in 
Law to declare-the Parties Intent, for all Words will not ſerve. Adjudged 4 good 
Deed. All held that Words proper for a Conveyance at Common Law will raiſe an 
Uſe, as Demiſe and Grant in Conſideration of Money has amounted to a Bargain 
and Sale. And per Cur”, If an Uſe ſhould not ariſe by ſuch Conveyance, it would 
overthrow all Conveyances by Leaſe and Releaſe. 1 Vert. 140, 141, 142. 


For more concerning Covenants t0 fand ſeiſed, ſee the laſt Section, and bt: 
fore at p. 452. Tit. Covenants, 725 „ | 


SECT. VII. 
Of Deeds of Bargain and Sale. 


(A) 4 Bargain and Sale, what. 


A Bargain and Sale is the Transferring of the Property of a Thing from one to 
another upon valuable Conſideration, | 

And herein only it differs from a Gift, that a Gift may be without any Confer 
tion or Cauſe at all, and a Bargain and Sale has always ſome meritorious Cal 
moving it, and cannot be without it. | | _ | 

The Words Bargain and Sale alſo are ſometimes applied to the Aſſurance or Cot 
veyance whereby the Bargain and Sale is done and made, which is called a Da 
Bargain and Sale; for a Bargain and Sale may be by Writing, or without Writ 


Terms de la Ley. Plow. 301. 2 Co. 35. | 


A Bargain and Sale is alſo called an Inſtrument whereby the Property of Land * 
Tenements is for a good and valuable Conſideration granted and conveyed from cbt 
Perſon to another ; | 25 | | of 

And is alſo termed a real Contract on a valuable Conſideration for paſſing 
Manors, Lands, Tenements or Hereditaments, by Deed indented and inrolled u. 
ſix Months after the Date thereof. 2 Inf. 612. Co. Lit. 672. Kelw. 85. 10 nd 

But theſe two laſt Definitions omit the Transferring the Property in Good 
Chattels, which may alſo be by Bargain and Sale; of which ſee bereafter. 


_— 
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Deeds of Bargain and Sale are by Virtue of the Stat. 2) H. 8. c. 10. of Uſes: and 
the Inrolment thereof by Virtue of the Stat. 27 H. 8. c. 16. of 1 . Jeers 
If the Bargainor be in Poſſeſſion, this is an eaſy and ready Aſſurance; but a FeofF. 


ment reduces and reſtores the Poſſeſſion to the Feoffor tho* the Feoffor had been diſ- 
ſeiſed. 2 Inft. 672. 


If the Bargainor be not in Poſſeſſion, the Deed muſt be delivered on the Ground, 


of who ſells is called the Bargainor, and he to whom the Sale is made is called 


Bargainor, 
the Bargainee. 


Bargainee, 
who. 


(B) Kinds of Bargains and Sales, viz. of Lands er Goods. 


metimes a Bargain and Sale may be of Lands, Tenements and Hereditaments, and 
then that Term is moſt properly applied. 


And in that Caſe it is faid to be, where a Recompence is given by both Parties to 
the Bargain. | 

As —— one bargains and ſells his Land to another for Money; in this Caſe the 
Land is a Recompence to the one for the Money, and the Money to the other for 
the Land. Terms de la Ley. Plow. 301. 2 Co. 35. 

A Bargain and Sale is now become one of the common Aſſurances of the Kingdom, 
ſo that ſuch an Aſſurance may now be avetred to be fraudulent within the Statute of 
29 Eliz. as well as any other Aſſurance, a Rent may be reſerved upon it, or a Con- 
dition made by it as well as by any other Kind of Aſſurance. Per Ch. J. Hide, 3 Car. 

And ſometimes a Bargain and Sale may be of moveable Things, as Trees, Corn, 
Graſs, Oxen, Kine, Houſhold-Stuff, and the like ; the Property whereof is and may 
te altered by this Kind of Conveyance, as well as by Gift or Grant. 2 Co. 54. 

And this Kind of Bargain and Sale is that which is commonly called a Contract; 
which largely taken is an Agreement between two or more concerning ſomething to 
te done, whereby both Parties are bound to each other, or one is bound to the other. 


But ſtrictly it is the Buying and Selling of ſome perſonal Goods whereby the Pro- 
perty is altered. Terms de la Ley, Tit. Agreement. 


(C) The Efett of a Bargain and Sale. 


HE Effect of a Bargain and Sale is to transfer the Property, which it will as 
effectually do as any other Kind of Conveyance whatſoever. 


And therefore the Bargainee of a Reverſion howſoever he may not have Benefit 
a Condition upon the Demand 


of a Rent without giving Notice of the Bargain 

Id Sale to the Leſſee. h 
And howſoever, if 4. Conuſee by a Fine of a Reverſion before Attornment of the 
Tenant, bargains and ſells the Reverſion to B. that B. cannot diſtrain for this Rent 
itil he can get an Attornment of the Tenant ; yet the Bargainee ſhall have Benefit 
a Condition as an Aſſignee within the Statute of 32 H. 8. 

d he may vouch by Force of a Warranty annexed to the Eſtate of the Land, 
R - he is in partly in the per and partly in the poſt. 8 Co. 94. 5 Co. 113. 
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An Heir. apparent ſold Land in his Father's Life-time, and received the Purchaſe- 
loney for the ſame; he ſhall be bound to make good the Sale after his Father's 
heath, if he hath no Title but as Heir when he comes to be Owner of the Lands he 
Md: But here the Money raiſed on the Sale was employed for the Benefit of the 


ily ; and the Father was abſent beyond the Sea, Sc. Duke of Newcaftle's Caſe, 
Chan, Ca. 113. 


Upon a Bargain and Sale, the Bargainee has preſently ſo far actual Poſſeſſion that 
* good Tenant to the Præcipe, and may ſurrender, aſſign, alien, releaſe, Ec. 
ent. 361. | 

But upon this Poſſeſſion he cannot brin Treſpaſs until he has made his actual 
NN. er 66, 78. V. Jones J. Cro. 2 604. 


© Bargain and Sale veſts the Uſes, and the Statute of Uſes the Poſſeſſion. Cro. 
696. pd. 9. Lucas 47. | 


$R (D) ho 


Em. 
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Judged. 21 fl. 6. 43. | 


Month only, as a Leaſe for Years, whether it be created de novo, or be in «fe blots 


Arn. 


(D) Who may make a Bargain and Sale, or not. 
See Chap. 4. F. 4. before. 


N O Perſon can make a Bargain and Sale who has not the actual Poſſeſſion at t. 
Time of Sale: If he has not the actual Poſſeſſion, then the Deed muſt be dae 
upon the Land, upon an Entry made for that Purpoſe; for the Entry puts the Grantor 
into Poſſeſſion, and purges Diſſeiſins, E9c. See before Title Entry, and ſee Carter 161 
2 Inft. 672. 3 Leon. 312, 387, 388. 1 Lev. 270, 271, 272. Cra. El. 483. pl. 19, 46 
447. Pl. 11. f 


(E) To whom a Bargain and Sale may be, or not. 


Bargain and Sale of Lands for Money cannot be to one Man to the Uſe of 
another ; for an Uſe cannot be upon an Uſe, but it muſt be to the Bargainee 
only. Poph. 81. Dyer 155. 

If a Man bargains and ſells his Land for Money by Deed inrolled, to hold to the 
Bargainee in Fee, to the Uſe of the Bargainor for Life, Sc. or to the Uſe of any 
other ; this Limitation of the Uſes is void, and it ſhall be to the Uſe of the Bargainee 
in Fee, becauſe the Conſideration and Sale implies the Uſe to be in him only. Bend. 
61, Dyer 155. 


(F) Of what Things a Bargain and Sale may be, or not. 


AS Things for the moſt part that are grantable by any other way from one 
Man to another are grantable, and may be transferred by way of Bargain and 
Sale from one to another. | 
And therefore Lands, Rents, Advowſons, Commons, Tithes, Profits of Courts, and 
the like, may be granted by way of Bargain and Sale in Fee-ſimple, Fee-tail, for 
Life or Years. 

And all Manner of Goods and Chattels, as Leaſes for Years, Wardſhips, Cattle, 
Corn, Houſhold-Stuff, Wood, Trees, Merchandizes, and the like, are grantable by 
way of Bargain and Sale. See 2 Weſt. Symb. Tit. Bargain and Sale. 

But it ſeems Eſtovers, and ſuch like Things de novo, and that have not Eſſence 
before, are not grantable by way of Bargain and Sale, as they are by way of Grar! ot 
Leaſe, and therefore a Bargain and Sale of ſuch Things is void. 6 Fac. B. R. 4. 


A Bargain and Sale by Deed may be of Land, rendring a Rent, and the Rever- 
ſion ſhall be good, becauſe the Uſe and Poſſeſſion paſs uno flatu ; and therefore it i 
all one with a Grant of the Land itſelf, for if the Uſe paſſes firſt, then the Rent 
cannot be reſerved out of the Uſe, and then the Reſervation of the Rent will de 
void. But they both paſſing at the ſame Time makes it good. 2 Co. 54. 4. 


4 a) By what Deed a Bargain and Sale of Land may be made. 


J.. any Eftate of Free bold or Inberitance be made of Land by way of Bargain and Salty 
1 the ſame muſt be made by a Writing or Deed indented, and cannot be made by He 


may be. Stat. 21 H. 8. c. 16. | | 
But Lands in London, by a ſpecial Proviſo within the Statute, may be bargained 
and ſold by Word of Mouth, without any Writing. 


(H) By what Words a Deed of Bargain and Sale of Land may be mad: 


743 E very Words bargain and ſell, tho' it is good and proper that they be h 
Bargain and Sale, (being the Words mentioned in the Statute of Inrolment 
yet they are not abſolutely neceſſary, for other Words equivalent will ſuffice to make L 
paſs by way of Bargain and Sale. | 10 
n 1 . 
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por whatſoever Words upon valuable Conſiderations would have raiſed an Uſe at 
common Law, the ſame amount to a Bargain and Sale within the Statute ; as, 

Where a Man by Deed indented and inrolled, covenants in Conſideration of Money 
to ſtand ſeiſed to the Uſe of his Son in Fee; this by Reaſon of the Inrolment is a 
good Bargain and Sale, and yet there is not one Word of Bargain and Sale in the 
Deed. Carter 66. 2 Iuſt. 672. Cro. Fac. 210. Moor 34. Cro. Eliz. 166. 

And if a Man ſeiſed of Land in Fee, by Deed indented, and by the Words alien 
or grant, ſells them to another; or if ſuch a Man covenants to ſtand ſeiſed of his 
Land to the Uſe of another, and theſe Deeds are made in Conſideration of Money, 
and the Deeds be after inrolled ; theſe will amount to good Bargains and Sales. 

rter 66, 78. 

Rd if a Man by Deed indented and inrolled, in Conſideration of 10 J. paid to 
him, by the Words Demiſe and Grant, paſſes his Lands to another for twenty Years; 


this is a good Bargain and Sale. 8 C. 94. 7 Co. 40. 2 C. 36. 1 Vent. 141. 1 Mod. 1. 
(ro. Elix. 166. 


(1) What Confideration is requiſite in a Bargain and Sale of Land. 


HERE muſt be ſome good Conſideration given, or at leaſt ſaid to be given for the 
Land. 1 Co. 176. 

And therefore if 4. (for divers good Conſiderations) or in Conſideration that the 
Bargainee is bound for the Bargainor, and (for divers other good Cauſes) or (for di- 
vers great and valuable Conſiderations) bargains and ſells his Land by Deed indented 
and inrolled to B. and his Heirs ; nibil operatur. 

But if in theſe Caſes there be really Money or other good Conſideration given, 
altho it be not expreſſed upon the Deed, the Bargainee may aver it, and being proved 
the Bargain will be good. ard v. Lambert, Paſ. 37 Eliz. 41 Eliz. adjudged. 

er 169. 

"= if the Deed makes Mention of Money paid, as in Conſideration of 100 J. or 
the like, and in Truth no Money is paid, yet the Bargain and Sale is good. 

And no Averment will lie againſt that which is expreſly affirmed by the Deed. 
Dyer go. Moor 378. Unleſs it comes to be queſtioned, whether fraudulent or no upon 
the Statute againſt fraudulent Conveyances, for the Affirmative is proved by the 
Deed, and it is impoſſible to prove the Negative. -Moor 378. 

And if the Deed mentions and ſays for a certain Sum of Money, or for a certain 
competent Sum of Money; theſe are good Conſiderations. Dyer go. &, 

The beſt way is to mention a Conſideration of Money, which, tho* but ten or 
twenty Shillings, is ſufficient to paſs an Eſtate, but a general Conſideration will not 
raiſe an Uſe. 1 Co. 175. a. 176. 5. Moor 518, 378. 7 Co. 40. 11 Co. 24, 25. 

A Conſideration might formerly have been averred altho' no valuable Conſideration 


__ expreſſed in the Deed. But Quere if it can be ſo now, ſince the Statute of 
rauds. | 


A. a Tenant for Life, Remainder to B. his Son in Tail, Remainder over. B. the 
Son being in Debt, was deſirous to ſell his Reverſion to his Father, who propoſed a 
Sum for that Purpoſe ; but C. (who had been an Attorney) diſſuaded the Son from 
It, declaring that this was no valuable Conſideration. But in about a Year after- 
wards, when the Father was antient and ſickly, C. himſelf bought this Reverſion of 
B. for 1050 J. when the Eſtate was worth 150 J. per Ann. and B. was at this Time 
Thirty-four Years of Age, and had a Child about ten Years old, who was inheritable 
to the Intail ; and B. levied a Fine of this Reverſion to C. In about two Years Time 
4. the Father died; B. brought his Bill ro ſet aſide this Conveyance, and in order to 
gn an Injunction, by the Direction of the Court, ſuffered a Common Recovery, 
and declared the Uſes of it to the two ſenior ſix Clerks, ſubject to the Order of the 
Court, Upon the Hearing of this Cauſe Lord Chancellor decreed Relief upon Pay- 
ment of Principal and Intereſt, and full (meaning liberal) Coſts, grounding his Opi- 
nion chiefly upon the Caſe of Berney and Pitt, in 2 Vern. 14. 1 Williams 310. 

A Sale at Undervalue from one who was a Lunatick, was ſet aſide; but the Con- 
_ decreed to ſtand as a Security for what was paid for the Lunatick's Uſe. 

ern. 678. 
A Bargain and Sale of Lands, Sc. of exceſſive Advantage, gained from a young 
tir by Extremity and in his Neceſſity, was decreed to be ſet aſide; and that pl 
| | | the 
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Statute. 2 Inſt. 676, 1 Nel. Abr. 342. Dyer 229. Telv. 124. 


mn 


the Bargain be of his own ſeeking, and hazardous to the Bargainor, yet in this Caſe 
the Defendant was to have five Times the Value of his Money in Land; which was 
a very unconſcionable Bargain, 2 Chan. Ca. 120, 121. 

H. bought of the Defendant N. in the Life-time of his Father, the Reverſſon of 3 
Houſe at an Undervalue, by Reaſon of the Contingency, That if N. had died in his 
Father's Life-time, the Plaintiff had loſt all his Purchaſe-Money : On the Death of 
the Defendant's Father, who died about ten Years after this Conveyance was made, 
N exhibited his Bill to be relieved againſt the Bargain, and was relieved by the Lord 
Nottingham ; but upon a Rehearing before the Lord Keeper Guildford, that Decree 
was reverſed: And afterwards a Bill was brought by the Executor of H. to compel \/ 
to perform a Covenant to make further Aſſurance; but he was denied Relief therein, 
and the Plaintiff was left to bring his Action of Covenant at Law. 1 Vern. 211, 272. 

The above principal Cauſe being afterwards again reheard before the Lord Chan- 
cellor Jefferies, he reverſed Lord Guildford's Decree, and confirmed the Decree of 
Lord Nottingham ; declaring he took H.'s Purchaſe to be an unrighteous Bargain in 
the Beginning, and nothing that happened afterwards could help it. 1 fern. 168, 
2 Vern. 27. 2 Chan. Ca. 137. 


(K) Whether Livery or Attorument is neceſſary in Bargains and Sales of Lud, 
HERE needs no Livery of Seifin or Attornment where there is a Bargain and Sale 


of Lands. fx 
* therefore if one bargains and ſells a Reverſion by Deed indented and inrolled / 
for good Conſideration, the Reverſion will paſs without any Attornment of the Tenant, But 
And if it be only a Leaſe for Years of a Reverſion that is granted, there needs no {hb 
Attornment nor Inrolment. | [ 
And in Caſe of a Bargain and Sale, the Bargainee is in actual Poſſeſſion before any þ 


Entry, ſo that the Leſſee may attorn to the Grant of the Reverſion, as has been 
ruled in Aſittou's Caſe, Mic. 18 Fac. in Cur. Ward. by the two Chief Juſtices and the 
whole Court. 

And it ſeems he has not ſuch Poſſeſſion as to bring any poſſeſſory Action for 
Treſpaſs, or the like, until an actual Entry, for where the Statute 2 H. 8. of Uſes 
provides, that the actual Poſſeſſion ſhall be adjudged according to the Uſe, yet it 


ought to have a Circumſtance which is requiſite by the Common Law, viz. an aQuil A 

Entry in Deed. 5 Co. 112. 7 Co. 40. 8 Co. 94. fell 

| not 

nur 

(L) Of inrolling Bargains and Sales of Land. B 

gain 

Firſt, In the Courts at Weſtminſter, or before the Cuſtos Rotulorum, &c. 9 

HERE muſt be an Inrolment of a Deed of Bargain and Sale where any Freel P 
paſſes. : 

For 51 enacted by the ſaid Hat. 2) H. 8. c. 16, That no Lands (except in ſome 1 
Corporations only) ſhall paſs from one to another by any Deed, whereby any Eſtate 5 
of Inheritance or Freehold (vide infra) ſhall be made or take Effect in any Perſon ot teh 
Perſons, or any Uſes thereof be made, by Reaſon only (vide infra) of any oy 18 ( 
and Sale thereof, except the ſame be made and done by Writing indented, ſeale 4 
and inrolled in one of the King's Courts of Record at Weſtminſter, [in the Chance!) Th 

King's Bench, Common Pleas or Exchequer] or elſe within the ſame County by B, 
Counties where the Lands ſo bargained and ſold lie, before the Cuſtos Rotulorum, af 9 
two Juſtices of the Peace, and the Clerk of the Peace of the ſame County or * Gy 
ties, or two of them at the leaſt, whereof the Clerk of the Peace to be one. - wg 
the ſame Inrolment to be within fix Months next after the ſame Writing or Det =o 
is dated. 8 | : 

This Statute of Inrolments extends to Bargains and Sales of Inberitances and ml 
holds only; and not to Bargains and Sales for Years, for they are good without 
rolment ; and the Poſſeſſion paſſes by the Statute of Uſes. 2 Co. 36. 4. 54+ 8 C9. 9% Th 
94. 2 Inſt. 671, Dyer 309. 1 Roll. Abr. 204. ( 

Houſes and Lands in London, and any City, Cc. are exempted out of the (aid | * 


To 
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To a Bargain and Sale of a Chattel there needs no Inrolment. 2 Co. 35. 4. b. 36. 4. 
0% 94. 4. 2 Inſt. 672. = 

If a Man for Money bargains and ſells, and before Inrolment levies a Fine, of 
makes a Feoffment to the Bargainee in Fee, and afterwards, within fix Months, the 
Peed is inrolled ; the Bargainee ſhall be in by the Fine or Feoffment, both by Reaſon 
of the Word oy in the Statute, and alſo for that the Eſtate veſted by the Common 
aw ſhall be — 2 Inſt. 672, 4 C. 71. b. 12. a. 2 And. 3, 162, 203. 4 Leon. 4. 

h. 49. Hob. 222. 

1 was made in the ſame Parliament wherein the Law of Transferring of 
Uſes into Poſſeſſion was made, to the End that Mens Lands might not ſuddenly and 
privately paſs upon Payment of a little Money in an Alehouſe, or the like. 

And herein obſerve theſe Things : 

"1: The Inrolment upon ſuch a Deed as to make this Eſtate to paſs muſt be in 
Parchment,” for an Inrolment in Paper is not good. 2 Inf. 672, 673. | 

2. The Deed inrolled muſt be indented, for if it be but Poll, the Eſtate will not 

paſs, 2 Juſt. 672, 673. : 
3. It muſt be inrolled within fix Months of the Purchaſe or Sale. 

And this Account muſt be, 

- 1, From the Date, and not from the Time of the Delivery of the Deed. 

2. After twenty-eight Days to the Month, and no more. 

3. The Day of the Date to be taken excluſive, and for none of the Days of the 
{x Months. | 

And yet if a Deed be inrolled the ſame Day it bears Date, it has been held good : 
But the ſureſt way is to inrol it ſome Day after within the ſix Months. 2 Inf. 614. 
Ib. 140, 942. 6 Co. 62. 1 Co. 6. Dyer 282. 3 Lev. 438. Salk. 413. 6 A od. 260. 

If it be inrolled any Part of the laſt Day of the fix Months, it is ſufficient. 

And thus the Deed may be inrolled within the fix Months, altho' either of the 
Parties die within the Time. 

And if the Deed be not thus inrolled, it is of no Force at all. 

So that if one bargains and ſells his Land to me, and the Trees upon it; in this 
aſe altho* the Trees might have been fold alone by Deed without Inrolment, yet 
bu being not jnrolled, becauſe the Sale is not good for the Land, it ſhall not be 
good for the Trees alſo. ' 

And no ſubſequent Act will help in this Caſe; for if one by Words of bargain and 
{ell only, without any other Words in the Deed, grants a Reverſion, and the Deed be 
not inrolled, and after the Tenant attorns; hereby nothing paſſes, neither ſhall it 
enure as a Confirmation. 5 

But yer obſerve, that in ſome Caſes where a Deed will not enure by way of Bar- 
gain and Sale for ſome of the Cauſes aforeſaid, it may enure to ſome other Purpoſes. 
0. 1. Dyer 218. Franklin and Garter's Caſe, Mic. 37 & 38 Eliz. 11 Co. 48. 

By the ſaid Statute of 27 H. 8. c. 16. of Inrolments, the Cuftos Rotulorum, or What is paid 
Jultices of the Peace and Clerk, to take for the Inrolment before them, where the for Inrolment, 
lands exceed not the yearly Value of 40s. 25. viz. 1 s. to the Juſtices, and 1 5. to 
tne Clerk. And where the Lands exceed the yearly Value of 40s. 55. viz. 2 5. 64. 
to the Juſtices, and 2s. 6 d. to the Clerk. 

and the Clerk of the Peace ſhall inrol and ingroſs the Deed in Parchment, and Where In- 
(liver the Rolls thereof at the End of the Year to the Cuſtos Rotulorum, to remain in rolment to be 


ed ns Cuſtody, to the Intent that every Party who has to do therewith, may reſort * LP * 
Ys and ſee the Effect and Tenor of every ſuch Writing ſo inrolled. , 

on The Makers of the Statute of Inrolments thought that very little Land would paſs 

nd by Bargain and Sale; for ſuch Birgainee ſhall never vouch by Virtue of any Var- 


n- annexed to the Eſtate of the Land: And there is no Saving in the Act for 
dee due Uſe, nor of any Uſe; nor does it give any Benefit of Warranty to Ceſtuy 
ed ie Uſe, unleſs the Uſe was executed before the Time therein limited. 1 Cy. 125. a. 


[n- Secondly, How to inrol Deeds in the King's Bench. 


The Deed muſt be acknowledged by any one of the Grantors, either in the Court, 
7 tbe Plea Side, Salk. 389.) or before a Judge of the Court, at his Chambers; and 
bid is acknowledged in Court, the Secondary asks the Party, Whether he acknowledges 


lde Deed to be bis Deed ? And if he ſays he does, then he asks him, I betber be de- 
8 8 Fires 
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fires that it be inrolled ? If he ſays he does, then the Secondary writes the Caption 
upon ſome Part of the Deed in this Manner : 


Acknowledged in the Court of our Sovereign Lord George the Second, nom King if 
England, &c. before the King bimſelf at Weſtminſter, on the Day of — ;, 
the Tear of his Reign, by the aboveſaid A. B. By the Court 


A Baron and Feme came to acknowledge a Deed in Court, but the Court ordered 
the Acknowledgment of the Husband only to be entered. Aſod. Ca. 263. 


Thirdly, Of inrolling Bargains and Sales in Lancaſhire, Cheſhire and Durham, 


By Stat. 5 Eliz. c. 26. All Inrolments of ſuch Writings indented (vis. as are men- 
tioned 27 H. 8. 16.) of any Bargain and Sale, of Manors, Lands, Tenements or 
Hereditaments in the above mentioned Counties, made and inrolled in fix Months 
after the Dare thereof ; d 

In the Chancery at Lancaſter, or before the Juſtices of Aſſiſe at Lancaſter, con- 
cerning Manors, Ec. in the ſaid County; 

Or in the Exchequer at Cheſter, or before the Juſtices of Aſſiſe at Cheſter, concern. 
ing Manors, Sc. in the ſaid County; 

Or in the Court of Chancery at Durham, or before the Juſtices of Aſſiſe at Durban, 
concerning any Manors, Ec. in the ſaid County, 

Shall be deemed as good in Law as if the ſame Writings indented had been mad 
and inrolled in any of the Courts at Weſtminſter. 


But the ſaid Act does not extend to any Manors, Sc. in any City, Borough or 32 
Town Corporate, in any of the ſaid Counties wherein the Mayors, Recorders, Bai- on, 
liffs, or other Officer or Officers having Authority, and have lawfully uſed to inrol the 
any Evidences, Deeds or other Writings within their Precincts or Limits. | 

Mr 
Fourthly, In Yorkſhire. — 
n 

See the Statutes concerning Regiſtring and Inrolling Deeds and Wills in the Laß 

Weſt and North Ridings of Torkſaire before, from p. 495 to 519. = 

De, 

(M) IWhat Deed ſhall ennre as and be deemed a Bargain and Sale, er tit 2 

Man in Conſideration of natural Love and Affection to his Daughter, and for ©: my 

Preferment, did give, grant, bargain and ſell, alien, infeoff and ccnfim to de 0 

and her Heirs; and about a Month after the Deed was acknowledged and inrol:: * 

This not being in Conſideration of Aſoney, ſhall not enure as a Bargain and Sale, *! _ 
as a Covenant to ftand ſeiſed to Uſes ; and the Inrolment ſhall not hurt it, becauſe! 

Uſes veſted immediately upon the Sealing of the Deed, and the Acknowledgmer '0) 

and Inrolment was afterwards. 7 Co. 40. 2 Cv. 24. Cro. Eliz. 394 11.1" | 

x Lev. 56. | 

If a Deed be acknowledged to be inrolled, and before Inrolment Livery is 04 | 
this will make it a Feofſment, and not a Bargain and Sale. 2 Just. 672. (i 

So if a Man for a valuable Conſideration makes a Deed, and a Letter of au Date 
fer Livery, and after the Deed is acknowledged and inrolled ; this ſhall then be Ar 
Bargain and Sale, no Livery being made. 2 Roll. 787. 2 Inft. 671, 672. of th, 

No after Act in any Caſe ſhall make a good Deed void. id. Barer 

A Man, in Conſideration of Money, made a Deed of Gift, Grant, Bargan * any 7 
Sale of his Lands to another and his Heirs, with a Letter of Artorney to make! * 
very, if Livery be thereupon made before Inrolment, there it has been adj!c5** ifer 


paſs by the Livery, and not by the Inrolment. Poph. 49. 2 11}. 672. 


Ch.6: C 8. Bargains and Sales. 


(N) How a Bargain aud Sale ſhall be taken. 
Firſt, Of Lands. 


F one bargains and ſells his Land to me for Money; Tv have and to bold to me 
] generally, and does not ſay to me and my Heirs; by this I have but an Eſtate 
for Life, and no more. 1 Co. 87, Co. Lit. 10. Dyer 169. 

If one, in Conſideration of 107. paid by me, bargains and ſells his Land to me and 
my Heirs; To have and to hold to me to the Uſe of the Bargainor for Life, the 
Remainder in Tail ro me, the Remainder to the right Heirs of the Bargainor ; the 
Habendum in this Caſe is void, and J and my Heirs ſhall have the Land for ever. 

er 155. 

N17 2 in Conſideration of 10 l. ſells me Land for the Term of twenty Years, and 
does not ſay when this Term ſhall begin; in this Caſe it ſhall begin preſently. 6 Ch. 33. 


Secondly, Of Goods. 


If one ſells me any Thing by the Tod, Pound, Buſhel, Yard or Ell; it ſhall be 
accounted me aſſured, and reckoned according to the Cuſtom of the Country and 
Place, and not according to the Statutes or the Meaſures of other Countries. Kel. 
57. Plow. 140, 41. 

if one ſells me twenty Barrels of Ale, or ten Pottles or Cups of Wine; by theſe 
Bargains I ſhall not have the Barrels, Pottles or Cups, with the Ale or Wine. But if 
one ſells me a Hogſhead or a Firkin of Wine, it ſeems by this Bargain I ſhall have 
the Hogſhead and Firkin with the Wine. Plow. 86. 2) H. 8. 27. Bro. Contra# 4- 

If one ſells me all his Trees in ſuch a Wood, and that I ſhall not cut them until 
Michaelmas, and in the interim Hawks do breed in the Trees; it ſeems in this Caſe 
that the Vendor ſhall have them, and that I may not meddle with them. 27 Af. 29. 
And yet ſee 11 Co. 58. which ſeems to be the contrary. 

Where I make a Bargain and Sale to A. and before Inrolment I make another 
Bargain and Sale to B. of the ſame Land, and the Decd to B. is firſt inrolled : If the 
Deed to A. is not inrolled within fix Months, then the Bargain and Sale to B. (whoſe 
Deed is inrolled) is good: But if the Deed to A. is inrolled within the fix Months, 
then the Deed to B. is void. Hob. 165. Aſoor 41. Cro. Car. 217, 218, 284. 

A. bargains and ſells to B. and before Inrolment they grant a Rent-charge to C 
and after wards the Deed is inrolled ; here the Grant is good, and after the Inrolment, 
by the Operation of the Statute, it ſhall be the Grant of B. and Confirmation of A. 


But if the Deed had not been inrolled, then it had been the Grant of A. and Con- 
brmation of B. Co. Lit. 147. ö. 


0) Hir and to what Purpoſes a Deed of Bareaiu and Sale of Lands, and 
the Inrotment thereupon, ſhall relate. 


HE Inrolment of a Deed of Bargain and Sale, when it is done within the fix 
Months, hall to moſt Purpoſes relate to the Time of the Delivery, or of the 
Date of the Decd. | | | 
And it is given as a Rule, that it ſhall have Relation to the Time of the Delivery 
" the Deed, viz. to avoid all mean Eſtates and Charges made to a Stranger by the 
irgainor after the Delivery of the Deed before the Inrolment, but not to deveſt 


1 any Eſtate lawfully ſettled in the interim in the Bargainee himſelf. 
1 and therefore if one bargains and ſells his Land by Deed indented to one, and 
> 


iter before the Deed is inrolled, he enters into a Statute, or grants a Rent-charge 

out of his Land, or makes a Leaſe of the Land to another, and then the Deed is in- 

2 the Time; in this Caſe the Relation ſhall avoid all the mean Charges 
ates, 

And if A bargains and ſells his Land by Decd indented to B. and afterwards ſells 
the ſame Land by Deed indented to C. and the Deed made to C. is firſt inrolled, and 
den the Deed made to B. is inrolled alſo within fix Months; in this Caſe B. er 
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Inrolment, and then the Deed is inrolled ; in this Caſe the Heir of B. ſhall be in 


Barker's Caſe, 6 Fac. 


Per Curiam B. R. Hil. 11 Car. 


makes a Leaſe according to the Statute of 32 H. 8. and after the Deed is inrolled; 


have the Land, and the Relation of his Inrolment ſhall make the Inrolment of the 
other Deed void. 

So if A. levies a Fine of the Land to C. yet B. ſhall have the Land. 

Bur if the firſt Deed made to B. be not inrolled within the fix Months, and the 
Dced to C. be inrolled within the fix Months, contra. 4 Co. 71. Bro, Fait Inyo 9. 
Dyer 218. 

"If A. bargains and ſells Land to B. and after levies a Hue to B. of the ſame Lang 
and after within the ſix Months the Deed is inrolled; in this Caſe g. ſhall take by 
the Fine, and not by the Bargain and Sale. 4 Com. 

If one Jointenant aliens all his Lands in Dale to A. and before the Inrolment the 
other Jointenant dies, and after the Deed is inrolled ; in this Cafe but a Mciety and 
not the whole Land doth paſs. Bro. Fait Inrol 9. 

If A. bargains and ſells his Land to B. and after this A. becomes Bankrupt, and the 
Commiſſioners ſell the Land to C. and after the Deed is inrolled within fix Months, 
in th's Caſe B. and not C. the Purchaſor, ſhall have the Land. So held 4 Car. B. R. 

If Commiſſioners of Barkrupt aſſign over the Land to the Uſe of the Creditors, 
no Eſtate paſſes until Inrolment. Tones C. J. 196, 197. 1 Vent. 206. 2 Show. 156, 
Carth. 178. 1 Show. 207. 

If A. bargains and ſells his Land held in capite to B. in Fee, and B. dies before 


Ward. And ſo was it held by all the Juſtices in Sir Valter Earl's Caſe, Paſeh. 15 Far, 

Cur” Wart. © | | 
And yet in this Caſe the Wife of the Bargainee ſhall not have Dower, as was held 

by Anderſon Chief Juſtice, and Juſtice Walmſly, 3 Fac. C. B. and again in Sir Robert 


And if one bargains and ſells his Land to J. S. and after this the Rent incurs, and 
then the Deed is inrolled ; the Bargainee and not the Bargainor ſhall have the Rent, 


If A. bargains and ſells his Land to B. in Fee, and then marries C. and dies, and 
C. is endowed, and after the Deed is inrolled; in this Caſe the Dower of the Woman 
ſhall be taken away by Relation, as was held in Baron Frevi/'s Caſe, 22 Eliz. C. B. 

If A. bargains and ſells Land to B. and C. in Fee, and B. releaſes to C. before the 
Inrolment; this Releaſe is void. 8 Fac. C B. 


If A. Diſſeiſor bargains and ſells the Land diſſeiſed to B. in Fee, and the Diſſeiſee * 
releaſes to the Bargainor, and after the Deed is inrolled; in this Caſe this Releaſe in! 
ſhall avail B. So held in Mocket's Caſe, 10 Flix. a 

If A. bargains and ſells his Land to B. and B. before Inrolment bargains and {cl and 
the Land to C. the firſt Deed is inrolled, and then the ſecond Deed is inrolled; in but 
this Caſe the laſt Bargain and Sale is void, and ſhall not be made good by Relation, * 

as was held by the Court in Sir Robert Barker's Caſe, 6 Jac. I 

If a Leaſe be made rendring Rent on Condition to re-enter for Non-payment, and my 
the Leſſor bargains and ſells the Reverſion by Deed indented, and after the Deed — 
made the Rent is in Arrear, and then the Deed is inrolled ; in this Caſe it ſhall not -_e 
relate to give a Re- entry for the Condition broken. So beld in Sir Chriſtopher wk 
Hatton's Caſe. a 

If A. bargains and ſells Land to B. in Tail, and B. before Inrolment of the Dttd, Ne 


this is a good Leaſe. So it has been adjudged. f 

Neither the Death of the Bargainor nor Bargainee before Inrolment ſhall hinder 
the paſſing of the Eſtate. 2 Juſt. 674. Hob. 136. 1 And. 219, 337- 

A Releaſe by a Stranger to the Bargainee before Inrolment ſhall be good. 2 Tn 
674, 675. | BY 

\W here the Bargainee before Inrolment ſells the Land, and after the Deed is in- 
rolled, it is good. Co. Lit. 147. b. 2 Inſt. 674, 675. ſed vide Hob. 136. Cro. ac. Si 
1 Vent. 360. | 

A Bargainee ſball have Rent which incurs after Bargain and Sale, anc before the 
Inrolment. Sid. 310, Owen 150. Godb. 209, - 


(b) G 
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(P) Of Bargains and Sales of Goods and Chattels. 


Bargain and Sale may be made of Goods and Chattels, without any ſuch So» 

lemnity, as before; for it may be by Mord as well as by Writing, with or with- 
out any Words of bargain and ſell, as well as by thoſe Words; by a Deed Poll, as 
well as by a Deed indented, and that without any Inrolment at all, and without any 
Delivery of any Part of the Things ſold, or of any Piece of Money (as the Manner is) 
in the Name of Seiſin. Shep. Touch. 224. 

But in this Caſe alſo ſome Reſpect is to be had unto the Cauſe and Conſideration of Conſideration. 
the Bargain, as well as in the Caſe of the Bargain and Sale of Lands. 

For perhaps in the Caſe of a Grant, or Bargain and Sale of Goods or Chattels by 
Deed in Writing, the Conſideration is not material. Plow. 308. 

And if a Man by his Deed under his Hand and Seal bargains and ſells Timber, 
Trees, or any other Thing, without any Conſideration at all, the ſame may paſs well 
enough; yet if the Contract be by Mord, or by Mriting, ſealed and not delivered, if 
there be no Conſideration, or no good Conſideration of it, it is of no Effect at all. 

And therefore if a Man by Word of Mouth ſells me his Horſe, or any other 
Thing, and I give him or promiſe him nothing for it; this is void, and will not alter 
the Property of the Thing ſold, | 

But if one ſells me a Horſe, or any other Thing for Money, or any other valuable 
Conſideration, and the ſame Thing is to be delivered to me at a Day certain, and by 
our Agreement a Day is ſet for the Payment of the Money, or all or part of the 
Money is paid in Hand, or I give Earneſt-Money (altho' it be but a Penny) to the 
Seller, or I take the Thing bought by Agreement into my Poſſeſſion where no Money 
is paid, Earneſt given, or Day ſet for the Payment; in all theſe Caſes there is a 
good Bargain and Sale of the Thing to alter the Property thereof; and in the fir/? 
Caſe I may have an Action for the Thing, and the Seller for his Aſoney; and in the 
ſecond Caſe I may ſue for and recover the Thing bought; in the 7h:rd I may ſue for 
the Thing bought, and the Seller for the Reſidue of the Money; in the fourth Case 
where Earneſt is given we may have reciprocal Remedies one againſt another; and 
in the /aſt Caſe the Seller may ſue for his Money. 

If 4. ſells Cloth to B. for 10 5. and B. takes away the Cloth againſt the Will of A. 
in this Caſe A. ſhall have an Action of Treſpaſs againſt B. 

And if A. ſells Cloth to B. for 10 5. in his Election to make it a Bargain or not, 
and if he will he may keep his Cloth until the other pay him; and if A. ſays nothing, 
but ſuffers B. to take it away, he may make it a Bargain if he will, and bring ag Ac- 
tion of Debt for his Money, 

If I offer Money for a Thing in a Market or Fair, and the Seller agrees to take 
my Offer, and whilſt I am telling the Money as faſt as I can, he ſells the Thing to 
another: Or when I have bought it, we agree that he ſhall keep ir until I can go 
home to my Houſe to fetch the Money; in both theſe Caſes, eſpecially in the brit, 
tne Bargains are good, ſo as the Seller may not ſell them afterwards to another, and 
upon the Payment, 'Tender and Refuſal of the Money agreed upon, I may take or 
_ the Things. Dyer 29, 30. I4 H. T. 33. BS H.8. 19. 9 II. 7. 6s. 20 i 7. 6 

ny. 432. ; | 


dee before (p. 126, &c.) concerning the Sale of Goods and Chattels. 


. 
jn | Of Deeds of Ciſt. 


THE Word Gift imports no more than the Transferring of the Property of a 
Thing from one to another without a valuable Conſideration. | 

A Gift is of a larger Extent than a Feoffment, which is always applied to corporeal 
nd immoveable Things. For a Gift is applied to Things movable or immovable, as 
Dices, Cattle, Houſhold- Stuff, Oc. the Property whereof is and may be altered as 
nel by Gift as by Sale or Grant. | 


And in this Senſe a Gift is ſometimes by the A of the Party, as when one Man 
"O52 Thing to another. 


And this is or may be either by Nord or by IFriting. 
9 'T And 
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And ſometimes it is by At of Law, as when a Woman is married to a Husband 
or one is made Executor to another; in theſe Caſes by the Marriage only, or taking 
of the Executorſhip, the Law gives all the Goods of the Woman to the Huben 
and of the Teſtator to his Executor. | : 

So where one takes my Goods as a Treſpaſſer, and I recover Damages for then 
upon a Suit in Law; in this Caſe the Law gives him the Property of the Good; 
becauſe he has paid for them. 

But the Word Gift is ſometimes taken more ſtrictly, and applied to a Conveyance 
or Paſſing of an Eſtate of Lands or Tenements to another (only) in Tail, wherein 
the Word Dedi is moſt commonly uſed. 

And then he who gives the Land is called the Donor, and he to whom it is Piven 
the Donee. | 

And this by the Common Law was for the moſt part by Deed, tho? it might be hy 
Parol. But ſee the Stat. 29 Car. 2. c. 3. before at p. 126. 

By the Stat. 3 H. J. c. 4. (reciting that oftentimes Deeds of Gift of Goods and 
Chattels had been made, to the Intent to defraud Creditors) it is enacted, That all 
Deeds of Gift of Goods and Chattels made or to be made of Truſt, to the Uſe of 
that Perſon or Perſons that made the ſame Deed of Gift, be void and of none Ef. 
fect. See the Stat. 29 Car. 2. c. 3. E9 13 Eliz. c. 5. before, at p. 126, 127. 

By giving all one's Goods there ſeems to be a ſecret Truſt and Confidence, thit 
the Donee ſhall deal favourably with the Donor in reſpect of his Poverty, or permit 
him, or ſome other for his Benefit or Uſe, to be in Poſſeſſion, c. 

And therefore when any Gift ſhall be made in Satisfaction of a Debt, let i: 
be made, ; 

1. In a publick Manner before Neighbours, and not in private. 

. Dona Clandeſtina ſunt ſemper ſuſpicioſa. 3 Co. 80. 

Clauſulæ iuconſuetæ ſemper inducunt ſuſpicionem. I bid. 

2. Let the Goods and Chattels be appraiſed to the full Value, and the Giſt made 
in Satisfaction of the Debt. 

3. Aſter the Gift, let the Donee take Poſſeſſion of them; for the Continuance of De 


the Poſſeſſion in the Donor is a ſign of a Truſt. Hood's Inft. B. 2. c. 6. lan 
For more concerning theſe Deeds of Gift of immovable or movable Things, ſe: ] 
Deed and Grant in toto, wherein all the Learning touching this Matter is involved. mo 


For the Words Gift and Grant are often confounded. 


And ſee before, Concerning the Acquiſition or Conveying perſonal Eſtates by Cf, 

Page 126. the 

Hot 

Or a 

LICT © A 

oel 

Of Grants. 3 

gran 

(A) Grant what, and Grantor and Grantee u A 

5 | not j 

HE Word Grant taken largely, is where any Thing is granted or paſſed tron fore 

one to another, _ With 

And in this Senſe it comprehends Feoffments, Bargains and Sales, Gifts, Leaſt the 

Charges, and the like; for he that gives or ſells grants alſo. In this Caſe it is ſome Wl not | 

times in Writing or by Deed, and ſometimes by Mord without Writing. By 

But a Grant in a ſtricter Senſe and properly is a Conveyance in Writing of ſuch WW Thin 
incorporeal 'Thing as lies in Grant, and not in Livery, and which cannot paſs VI by 


Word only without Deed. 
Or it is the Grant of ſuch Perſons as cannot paſs any Thing from them but of 
Deed, as the King, Bodies Corporate, Oc. " 
And altho' it may be made by other Words, yet it is moſt commonly made by t 
Word Grant, as being moſt proper to the Purpoſe. Co. Lit. 172, 332. 4. Firib. 
Law 29. | | | 
Therefore amongſt Hereditaments, ſome are ſuch as are ſaid to lie in Livery, * 
ſuch as whereof Livery of Seiſin may be made, as Manors, Houſes, Lands, &* ©, 
ſome are ſuch as do not lie in Livery, i. e. whereof no Livery of Seiſin can not 24 
to be made, but they paſs by the Delivery of the Deed without any more; ® 10 
2 | 


4 : 


Ch. 6. (6.10. Gꝛants. 


this Sort are Rents, Reverſions, Services, Advow ſons in Groſs, and the like; which 
Things cannot paſs from Man to Man without Deed or Matter of Record, which is 
of a higher Nature than a Deed. Co. Lit. 49. | 

He who makes a Grant is called the Grantor, and he to whom it is made is called 
the Grantee. 


(B) Kinds of Grants. 


OME Grants are of the Land or Soil itſelf, and ſome are of ſome Profit to be 
taken out of or from the Soil, as Rent, Common, Oc. 
And ſome are of Goods and Chattels, and ſome are of other Things, as Authori- 
ties, Elections, E9c. 

And they are made ſometimes by Matter of Record, and ſometimes by Deed or 
Writing in the Country, and ſometimes by Mord without either. 

Some Grants alſo tend to charge the Grantor with ſomething he was not charged 
with before, and ſome to paſs ſomething out of him to the Grantee ; and ſome tend 
to diſcharge the Grantee of ſomething wherewith he was charged or chargeable be- 
fore, and whereof he is now hereby diſcharged. 


(C) What Grants muſt (or may not) be by Deed in IVriting. 


Y the Stat. 29 Car. 2. c. 3. No Leaſes, Eſtates or Intereſts, either of Freehold 
or Terms of Years, or any uncertain Intereſt, not being Copyhold or Cuſtomary 
Intereſt, of, in, to or out of any Meſſuages, Manors, Lands, Tenements or Here- 
ditaments, ſhall at any Time be aſſured, granted or ſurrendred, unleſs it be by Deed 
or Note in Writing, ſigned by the Grantor, Sc. or their Agents, lawfully autho- 
rized by Writing, or by Act and Operation of Law. x 
Before this Statute the Common Law ſtood thus as to what Grants ſhould be by 
Deed, or might be by Word ; and the ſame Laws, as far as they are not within the 
{ame Statute, ſtill remain in Force. 

By the Common Law Corporations, as Dean and Chapter, Mayor and Com- 
monalty, and ſuch like, regularly can neither grant Lands, Goods or Chattels, but 
it muſt be by Deed. ES 

But the Grantees of ſuch Perſons, and all other common Perſons, might (before 
the Stat. 29 Car. 2. c. 3.) grant or give any Thing which lies in Livery, as Manors, 
Houſes, Lands, and ſuch like Things, in Fee-ſimple, Fee-tail, for Life, for Years, 
or at Will, by Word without Deed. | 

And if a Leaſe was made of any ſuch Thing for Life or Years, with a Remainder 
over in Fee- ſimple, Fee-tail or for Life; it was good altho' it were by Word without 
any Deed in Writing. Perk. F. 64. 4 U. 7. 1). Plow. 150. 16 H. 7.3. Lit. F. 60. 

And ſuch Things as are ſaid to lie in Grant and not in Livery, could not be 
granted or given, had or taken without Deed, unleſs it was in ſome ſpecial Caſes. 

And therefore Rents and Services, and ſuch Things which are in Groſs, and 
not incident to ſome other Thing, may not be granted without a Deed ; and there- 
lore if a Rent-charge be granted unto me for Years, I may not grant this Rent over 
without Need. And if there be Lord and Tenant of Arable Land by Fealty, and 
the Service of yielding the tenth Sheaf of Corn before it be ſowed; the Lord can- 
not grant this Service for Years without Deed. 

But if a Rent, or any Service be Parcel of or incident to a Manor, or any other 
Thing which is grantable without Deed; in this Caſe by the Grant of the Principal 
by Word this Thing might paſs as belonging thereunto without any Deed. 

Alſo Rents or Services might be granted upon a Partition by one Coparcenor to 
anther without Deed. Co. Lit. 49. Dyer 439. Perk. F. 60, 61, 63. Bro. Grant 59. 

Reverſion could not be granted in Fee-ſimple, Fee-tail for Life or Years without 
Deed, unleſs it be in Caſe where it is Parcel of a Manor. 

Bur a Reverſion might be granted upon a Partition by one Coparcenor to another 

"Ithout any Deed. And the ſame Law was of a Remiinder. And therefore if one 


„ene a Leaſe for Life or Years to one, the Remainder in Fee-ſimple, Fee-tail or for 
c. An ne to another without Deed ; howſoever this was a good Remainder in the firſt 
r ver *ation without Deed, yet this Remainder could not be granted over without Deed. 
and 0 erk. F. 61, Dyer 174. Plow. 433. Bro. Grant 104 
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Corporation 
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Advowſon, 
Tithes, Oc. 


Common of 
Falture, Ec. 


Franchiſes, 
Oe. 


Hundred. 


Things in 
Action, &c. 


Õces. 


Chattels. 


1 


A Parſonage or Rectory, altho' it conſiſted of nothing but Tithes, and the Ike 
beſides the Church and Church- yard, and had no Houſe nor Glebe belonging to % 
yet it might be granted without Deed in Fee-ſimple for Life or Years, aud then the 
Tithes and Offerings would paſs as incident, 

But the Tithes alone, or a Portion of Tithes, Oblations, Mortuaries or Obvention; 
were not grantable by themſelves without Deed. 15 H. 7.8. 16 H. J. 2. 19 H. 8 12 
21 JI. 6. 43. | 

And herefors a Leaſe Parol of Tithes, altho' it was but for Years, was not good 

And if the Parſon agreed with one of his Pariſhioners, that he ſhould have his on 
Tithes ; this was not a good Grant of the Tithes, neither might it be pleaded or uſe 
ſo, but perhaps by way of Agreement a Pariſhioner might retain his Tithes. 36 E1, BN. N. 

And if a Leſſee for Years of Tithes will grant it over to another at Will only, 
7 not be done without Deed, as was held by Baron Denham, 2 Car. at Siri 
Aſhes. 

And yet it was held, that a Parſon might grant his Tithes from Year to Year t0 
him that was to pay them without any Deed ; but this was by way of Retainer. 
Mic. 8 Fac. Dr. Longworth's Caſe. 

But this Grant or Agreement might be made to and with the Party himſelf that 
was to pay the Tithes, and not with another : Neither could this Intereſt be aſſigned, 
or a Stranger take Advantage of it, as hath been agreed in the Caſe of Hawkes and 
Brafield, Paſch. 3 Fac. B. R. | 

An Advowſon in Groſs could not be granted without Deed ; even the Grantee of 
the Grantee of an Advowſon is to ſhew both the Deeds. ; 

But an Advowſon was grantable upon a Partition between Coparceners without 
Deed. 

And an Advowſon incident to a Manor or Piece of Land was grantable with the 
Manor or Land without any Deed. 

The next Avoidance to a Church was not grantable without Deed. 21 Kd. 3. 38. 
11 H. 4. 3. Dyer 29, 10. 1 Co. 1. Plow. 150. 9 Ed. 4. 47. 

Common of Paſture, Eſtovers, Turbary, Fiſhing, Sc. could not be granted in 
Fee-ſimple, Fee-tail for Life or Years, unleſs it be in Caſe of Partition, or of Ap- 
pendancy, as incident to ſome corporeal Thing without Deed. 

And therefore if a Man granted by Word of Mouth to me Common for twenty 
Beaſts in this Manor ; this would not be good. 

Neither if it was granted to me by Deed, might I grant this over to another witi- 
out Deed. 

But if a Man had Common of Paſture Appendant or Appurtenant to his Land; 
in this Caſe he might grant his Land with the Common Appendant by Word only 
without any Deed. Perk. F. 61. 

Franchiſes, as Fairs, Markets, Courts, Warrens, and the like, or the Profits 
thereof, were not grantable without Deed. 

But a Hundred was grantable without Deed, for that is Liberum Tenementuin. 

The Profits of a Mill, Country, Ferry, Corody, or the like, were not grantable 
without Deed. 15 H. J. 8. 

Things in Action, as a Right or Title of Action that only depends in Action, 200 
Things of that Nature, as Rights and Titles of Entry to any real or perſonal Ig, 
are not grantable at all but by way of Releaſe to the Tenant of the Land, G. U 
which Means it may be extinguiſhed : But this neither may not be without Deed. 

And therefore if a Man takes my Goods as a Treſpaſſor, or 1 deliver him ® 
Goods to keep, and after I will give theſe Goods to him, I cannot do this wirbt 
Deed. 6 II. J. 9. Dyer 91, 126. DoF. & Stud. 16. | , 

An Election, Condition, Covenant, Aſſent, Licence or Liberty, cannot be crca* 
and annexed to an Eſtate of Inheritance or Freehold without Deed. Dyer 251. 

A Privilege to hold Land for Life without Impeachment of Waſte, is not glas 
able without Deed. By | 

Offices for the moſt part are not grantable without Deed. A 

And yet ſome inferior Offices, as Stewards, Bailiffs, and the like, are, for fac 
Officers a Lord of a Manor may retain by Word without Deed. 9 Co. 9. 

Moſt Chattels real and perſonal might be given and granted without Deed. 

And therefore if a Man by Word of Mouth granted, gave or ſold me boy 
for Tears, the Wardſhip of Body and Land, or the Wardſhip of Land that he iy 5 
Reaſon of a 'Tenure by Knight's Service, or by Grant from the King, or p74 
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{old me the Trees ſtanding upon his Ground, the Corn growing upon his Land, his 
Horſe, Sword, Plate, or other Houſhold-Stuff; this is a good Grant or Gift. But 
the Wardſhip of the Body of an Heir only, cannot be granted without Deed. 

So a next Preſentation cannot be granted without Deed. Perk. g. 57, 60, Bro. 
Donne 1. Dyer 10. 5 H. J. 35, 36. Plow. 150. 


(D) Things neceſſary to every good Grant. 


Egularly theſe Things are requiſite in every good Grant or Gift: 
1. That there be a Crantor, Donor, Cc. and that he be a Perſon able to 
grant, and not diſabled by any legal or natural Impediment. 

2. That there be a Grantee, Donee, Ec. and that he be a Perſon capable of the 
Thing granted, and not diſabled to receive it. 

3. That there be a Thing granted, and that the Thing be ſuch a Thing as is 

ntable. I | 

4. That it be granted in that Order and Manner that Law requires: As where the 
Thing is not grantable without Deed, that it be done by Deed. 

And if it be done by Deed, that the Deed have apt Words to deſcribe and ſet 
forth the Perſon of the Grantor and Grantee, and Thing granted, Ec. and that all 
neceſſary Circumſtances, as Sealing and Delivery, and Livery of Seiſin, and Attorn- 
ment, where it is needful, be obſerved. | 

5. That there be an Agreement to and Acceptance of the Grant or Thing granted 

him to whom it is made, and for Default in either of theſe Particulars a Grant 
may be void. In acquirendo rerum dominio, ſcilicet quod donationes non valent, licet ſint 
inepte, niſi ſiut perſectæ. 

But if Grants be very antient, and Things granted have been enjoyed according 
to the Grant ever ſince the Making of it; in this Caſe the Grant may be good not- 
vithſtanding ſome legal Defect in ſome of theſe Particulars. 1 C. 73. Plow. 555. 
Perk. . 1. Bro. Grant 89. 

See concerning Things neceſſarily incident to every good Deed, before p. 176. 


(E) Ibo may be a Granter. 


1 Things are requiſite relative to the Grantor: 

Firſt, That the Grantor be a Perſon able to grant. 

Secondly, That if the Grant be by Deed, that he be ſufficiently deſcribed and ſet 
forth, either by his proper Names, or elſe by ſome other Matter of Diſtinction. 

Note therefore, that whoſover may be a Feoffor, may be a Grantor. 

And any Natural, Politick or Corporate Body (not prohibited by Law, as Monk, Natural or 
frier, Woman Covert, Infant, and ſuch like) may be a Grantor, Donor, Sc. and Politick Bo- 
tne Grants of ſuch Perſons will be good. Perk. F. 3. . 

An Alien may and is able to grant or give any Thing that he is capable to have or Alien. 
take by Grant or Gift. 

A Perſon attainted of Treaſon or Felony may give or grant his Land ; and this is Perſon at- 
good againſt all others beſides the King and the Lord of whom his Land is held. taint or out- 

And he may grant or give his Goods to relieve himſelf in Priſon; and this will be lwed. 

(50d againſt all others, and the King and Lord alſo. | 
A Perſon outlawed in a perſonal Action, may give or grant his Goods or Chattels, 
ud the Gift or Grant will be good againſt all others but the King. Perk. $. 26. 
The Queen may, without the Agreement of the King, make Grants, Gifts, E3c. Feme Covert, 
Of her Lands or Goods; but another Woman that has a Husband cannot give or 
DES Lands or Goods without her Husband's Conſent, unleſs it be in ſome 
al Caſes. 


1 altho' ſhe recites by the Deed that ſhe is Sole and not Covert, yet this will 
elp. | 
And if the Caſe be ſo, that by Agreement between her and her Husband there be 
erden Portion of her Husband's Lands or Goods allotted unto her to diſpoſe of 
nd manage at her Pleaſure, yet ſh? alone without her Husband can make no good 
Mt or Gift of any Part of theſe Lands or Goods. 3 
8 U | ut 
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Dureſs. 


Nan ſane 
me morie. 


Born dumb, 
&c. 


Baſtard. 


Parſon. 


Corporation, 


EF xecutors. 


But if ſhe grants any Thing by Fine, and the Husband does not avoid it during 
the Coverture ; this Grant will bind her after his Death, 

And if ſhe makes a Gift or Grant of her Husband's Goods, it is thought this is gt 
good until her Husband agrees to it, Co. Lit. 3. Perk. $. 8, 20, 41. 

An Infant cannot make any Gift or Grant, Ec. that is good but in ſpecial Caſts: 
For if he makes any Grant or Gift that takes Effect by the Delivery of the Deed 
only; as if he grants a Rent-charge out of his Land, or makes a Feoffment with , 
Letter of Attorney, or gives Livery of Seiſin, or gives or ſells his Horſe, and the 
Buyer or Donee takes him himſelf; theſe are void ab initio. 

And if the Grant or Gift takes Effect by the Delivery of his own Hand; as if he 
makes a Feoffment, and gives Livery of Seiſin himſelf, or ſells a Horſe and deliver; 
him with his own Hands; this is voidable by the Infant himſelf, or others that all 
bave bis Right, Se. | 

But if an Infant grants any Thing by Fine; this muſt be avoided during his M. 
nority, or elſe it cannot be avoided at all. 9 H. J. 24. 26 H. 8. 2. Perk. H 12, 14, 
14, 19. 7 H. 4. 5. : | 

All Grants that are made by Dureſs, are voidable by the Parties themſelves that 
make it, or others that have their Eſtates, Oc. 

But if it be done by Fine, it is good and unavoidable. Perk. F. 16. 

All Gifts, Grants, Oc. made by Deed in the Country, by thoſe that are de nn 
ſanc memorie, are good againſt themſelves, but voidable by thoſe that are their Heirs, 
Executors, or have their Eſtates; but if it be by Fine, it is good and unavoidable. 
4 Co. 123, 124. X 

A Man that is born dumb, or dumb and deaf, if he has Underſtanding, may by 
Delivery of the Deed and making of Signs, make a good Grant, Gift, Ge. 

But a Man that is born deaf, dumb and blind cannot. Perk. f. 25. 

A Baſtard may give or grant as well as any other Man, after he has pot a Name 
by Reputation. Perk. F. 20. An 

A Parſon may grant any Thing belonging to his Parſonage for no longer Time Re 
than for his own Life, and therein likewiſe but during his Reſidence, altho be has WW (i; 
the Conſent of the Patron and Ordinary. Ge 

Neither the Head without the Members of a Corporation, nor the Members with- ] 
out the Head, as Dean without the Chapter, or Chapter without the Dean, may 
give or grant any of the Lands belonging to their Corporation. Perk. F. 31, 32, 33. 

One Executor or Adminiſtrator may give or ſell any of the Goods of the De- 
ceaſed, and this is good to bind all the Reſt. 

For more concerning who may grant, &c. ſee before, p. 177. 


the 

(F) Of naming the Grantor. the 

| 4 

T HE Name of the Perſons in Grants is ſet down only to diſtinguiſh Perſons, and WAN beast 
to make the Perſon intended certain : And therefore notwithſtanding it is beſt Mme 

and moſt ſafe to deſcribe the Perſon by his true and proper Name of Baptiſm, and j. 
alſo by his Surname; and if it be a Corporation, by the true Name whereby the Al 
Cotporation is made; yet Miſtakes in this Caſe, unleſs they are very groſs, wil not Gray 
make void the Grant; Nihil facit error nominis cum de corpore conſtat. that 
And therefore if one that is a Baſtard has got a Name by Reputation in the Pace tro, 
where he lives, or another Man has got another Name by common Eſteem than hi A 
own right Name, or is uſually called by another Name than his true Name in te then 
Place where he lives; in theſe Caſes they may grant by this Name, and the Grail * n 
is good, em: 
And if a Man be baptized by one Name, and after be confirmed by anothet; bret 
ſome have ſaid he may grant by either of theſe Names. Sed quære. : Child 
And if Fohn at Stile grants by the Name of William at Stile; this Grant 1 good. Grant 
Et fic de ſimilibus. 6 Co. 63. Co. Lit. 3. Perk. $. 41, 39. | If a C 
And theſe Grants are good, eſpecially when there is ſome other Addition to make Wife, 
it more certain; as when a Duke, Marquis, Earl or Biſhop, grants by their Name: de G 
of Honour or Dignity, and 22 without any Name, or with a falſe Name : [G1 
Baptiſm, as when the Duke of Suffolk by the Name of the Duke of Suffolk, iiber An 
any more Words; or by the Name of Milliam Duke of S»ffolk, when his Name cap: 


Tet ; 


I 
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Jobn; or the Biſhop of Norwich grants ſo: Theſe are good Grants, becauſe there is 
but one ſuch Duke and one ſuch Biſhop within the Kingdom. 

So if a Dean and Chapter, Mayor and Commonalty, grant by the Name of their 
Corporation without any Addition of Chriſtian or Surname; it is good. Fitz. Grant 
67. Perk. (. 42. | 

And eſpecially theſe Grants are good when the true Name appears in ſome other 
Part of the Deed ; as when John at Stile recites by his Deed that his Name is John 
it Stile, and by the ſame Deed grants by the Name of Thomas at Stile. Or Alice at 
Stile, reciting by her Deed that ſhe is a Feme Covert when in Truth ſhe is Sole. 

erk. 9. 40. ; 

0 «ds if an ordinary Man grants by his Surname only without any Name of Baptiſm, 
or by his Name of Baptiſm without any Surname at all: In theſe and ſuch like Caſes 
for the moſt part the Grant will be void for Uncertainty, unleſs there be ſome other 
Matter in the Deed to help it, or ſome Matter done ex poſt fadlo to ſupply it; for in 
ſome Caſes where the Thing granted lies in Livery, ſuch a Miſtake or Incertainty in 
the Grant may be helped by the Livery of Seiſin upon the Deed afterwards. 3 H. 6. 
26, Perk. F. 38, 42. 

And fo alſo it is in the Names of Corporations ; for if the Variance and Miſtake 
by Omiſſion or Alteration be only in ſome ſmall Matter, ſo as it is literal and verbal 
only, the Grant will not be hurt by it. But if the Miſtake or Omiſſion be in the 
Subſtance of the Name, the Grant may be void by it. And therefore if Decanns £2 
capitulum Eccleſia Cathed. Sanfte & individ. Trin. Caerlil. grants by the Name of Decanus 
Ecclefie Cat bed. Sante Trin. in Caerlil. & totum capitulum Eccleſie predif?. this is good : 
Et ſic de fimilibus: For if the Senſe ſtil] remains either expreſly or by neceſſary Im- 
plication, and the Deſcription be ſuch as imports a ſufficient and certain Demonſtra- 
tion of the true Name of the Corporation according to the Foundation thereof, it 
ſuffices. But if any of the Subſtance or Eſſence of the Name be omitted, contra. 
And therefore if a Corporation, incorporated by the Name of Præpoſiti, Ec. Collegii 
Regalis Coll. beate Marie de Eaton, juxta Windſor, grant by the Name of Per. & 
ſoctorum Colleg. Regalis de Eaton, Ec. leaving out Collegium & beatæ Marie; this 
Grant is void. 6 Co. 65. 10 Co. 122, 124. 11 Co. 19. Dyer 110. 

For more concerning naming the Grantor, ſee before, p. 218. 
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(G) Who may be a Granmee. 


A to a Grantee three Things are requiſite: | xl 
1. That the Grantee be a Perſon capable, 7. e. that he be a Perſon in Being at Ft 
cM — of the Grant made, and not diſabled by any legal Impediment to take by + 
rant. N 14 

2. That if the Grant be by Deed, the Grantee be ſufficiently named, or at the | A 


nd leaſt ſet forth and diſtinguiſhed by. ſome circumſtantial Matter, and that he be fo | 
elt named or deſcribed as that he may be capable to take by the Name or Deſcription. by 
— 3. That he himſelf, and not a Stranger, takes by the ſame Grant. | 
t 


All Natural, Politick or Corporate Bodies that are not diſabled by Law, may be Bodies Na. 
Grantees: And all Perſons that may be Grantors may be Grantees ; and ſome others tural and Fo- 
that cannot grant or give, yet may take or receive. And a Grant made to one, 
two, three or twenty ſuch Perſons, is good. Cy. Lit. 2, 3. Perk. F. 42. 

A Grant of Land, or Rent in Poſſeſſion to the right Heirs of 75 S. FJ. &. being 
then living, is void; for there neither is nor can be any ſuch Perſon in Rerum natura, 
or no Man can be an Heir to another that is living: But ſuch a Grant to one in 

emainder is good, if ſo be that J. S. dies before the particular Eſtate ends, and be- 
fore the Remainder happens. So if a Grant be to him or her that ſhall be the firſt 
Child of J. . and he has no Child at the Time of the Grant, this is void. So if a 
Grant be made to the Wife or Child of J. & when there is none ſuch, it is void: As 

a Grant be to J. S. and to his firſt born Son, or pt S. and her that ſhall be bis 
Wife, and he has at the Time of the Grant neither Wife nor Son ; in theſe Caſes 
we Grant is void as to the Wife and Son, and FJ. S. ſhall have all by the Grant. 

10% 101. 2 Cy. 31. Perk. 9. 52, 54. 5 

An Alien may be a Grantee, but if any Thing be granted to him whereof he is An Alien. 
Capable; as an Eſtate of Lands in Fee-fimple for Life or Years, he cannot hold it, 

nt the King will have it from him. A 


* 
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Perſons at- 
taint. 


Outlawed. 


A Perſon attainted of Treaſon or Felony before or after Artainder may he , 
Grantee, but he canrot hold the a. granted; for if the King or Lord will, he 
may have it from him, So alſo Perſons outlawed in perſonal Actions may be 
Grantees of Lands or Goods, but the King will have the Profits of the Lands and 
Property of the Goods. Co. Lit. 2. Perk. 5. 48. 


Feme Covert. A Woman Covert may be a Grantee, but her Husband may by his Diſagreement 


Infant, 


Men de non 
Jane memorie. 


Baſtard, Per- 
ſons deform- 
ed, &c. 
Hermaphro- 
dite. 

Clerk con- 
vie. 


Villain, 


avoid the Grant; and yet if he does not avoid it in his Life-time, the Grant will be 
good: And he that will have the Grant to be void, muſt ſhew the Husband did dif. 
agree to it. Perk. 9.43. O. Lit. 2. 

An Infant may be a Grantee, for this is preſumed to be his Advantage; and 
at his full Age he may agree to it and perfect it, or difagree to it, and avoid it with. 
out any Cauſe ſhewed. Perk. f. 4. Co. Lit. 2. 

A Man de non ſane memorie may be a Grantee as well as any other Man, and it 
ſeems theſe Grants cannot be afterwards avoided. But ſuch Men may not be Grantees 
of Offices of Truſt, and ſuch like Things. Co. Lit. 2. 

A Baſtard, Perſons deformed having human Shape, Leapers, and ſuch like, may 
be Grantees of Lands or Goods, Ec. as other Men may be. hid. 


An Hermaphrodite may be a Grantee according to the moſt prevailing Sex, 
Ibid. 
A Clerk convict, and a Man impriſoned, may be a Grantee as well as another; 


and ſo alſo might a Villain of the King, or of a common Perſon ; but he could not 


retain the Thing granted, for the King or Lord might have it from him if he would; 
neither could Monks, Friers, and ſuch like Perſons, be Grantees, for they were 
utterly diſabled. Co. Lit. 3. Perk. $. 48, 51. 

For more as to this Head, ſee before, p. 222. 


(H) Of naming the Grantee. 


Rang it is requiſite that the Grantee be named by his Names of Baptiſm and 
Surname ; and fo it is moſt ſafe, and ſpecial heed muſt be taken to the Name 
of Baptiſm, for that a Man cannot have two or more Names of Baptiſm, as he may 
of Surnames. Co. Lit. 3. 

And yet in ſome Caſes, tho' the Name be miſtaken the Grant is good; asif u 
Grant be to J. S. and Em his Wife, and her Name is Emelin, (Bro. Neſme 9.); ora 
Grant is made to Afrid Fitz-Fames, by the Name of Etheldred Fitz-fames, (In. 
Confirmation 30.) ; or a Grant be to Robert Earl of Pembroke, where his Name | 
Henry ; or to George Biſhop of Norwich, where his Name is John, (6 Co. 65. 27 E 
85.); or a Grant be to a Mayor and Commonalty, or a Dean and Chapter, and 
Mayor or Dean is not named by his proper Name, (Co. Lit. 3.) ; or a Grant be t 

F. Wife of VV. S. where ſhe is Sole: All theſe and ſuch like Grants are good; ft 
n this Caſe the Rule doth hold utile per inutile non vitiatur. (Dyer 119.) And i 
one be baptized by one Name and after confirmed by another, yet a Grant to bim 
his firſt is good; and ſo alſo ſome think of a Grant to him by his ſecond Name; ſa 
Quere of this. Alſo when a Baſtard has got a Name by Reputation, a Grant Wi 
be made to him by that Name, and it is good. Co. Lit. 3. ; 

If a Grant be made to at Stile, by the Name of W. at Gappe; this is a good 
Grant notwithſtanding this Miſtake. | 

But where a Grant intends to deſcribe the Perſon of the Grantee by his prop 
Name, and omits or miſtakes his Chriſtian Name or Surname ; in this Caſe for 
moſt part the Grant is void unleſs there be ſome ſpecial Matter to help it, as in the 
Caſe before, And yet if the Grant does not intend to deſcribe the Grantee by 
known Name, but by ſome other Matter, there it may be good by a certain 
ſcription of the Perſon, without either Surname or Name of Baptiſm. And there 
a Grant to the Wife of J. S. primogenito filio, or the ſecond Son, or to the your 
Son, or ſeniori puero, or omnibus filiis, or filiabus J. S. or omnibus liberis 7. 5 
omnibus exitibus J. F. or to the right Heirs of J. & or to the next of Blood of }: 
In theſe Caſes Grants made to theſe Perſons in theſe Words are good, for the Peri 
is certainly enough deſcribed. And if a Leaſe be made to J. §. for Life, the f 
mainder to him that ſhall come firſt to Paul's ſuch a Day, or to him that 7. ' 
name in three Days; if in theſe Caſes any one comes to Paul's that Day, u. 
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med by F. S. within three Days, and the particular Eſtate ſo long continues, this 
is a good Grant of the Remainder. Id certum eſt quod certum reddi poteſt. But if a 
Grant be made in theſe Words, viz. To four of the Pariſhioners of Dale; or Deo & 
de D. or to two of the Sons of J. S and he has many Sons; or to J. S. or 
WS, in the Disjunctive: Theſe and ſuch like Grants as theſe are utterly void for 
Incertainty. And if a Gift or Grant of Goods be to the Pariſhioners of Dale in 
theſe Words, it ſeems this is good : But if a Grant or Gift of Land be made to them 
theſe Words, it ſeems this is void. And alſo it is of a Grant of Goods to the 
Church-wardens of the Pariſh ; this is held to be good, but otherwiſe it is of a Grant 
of Lands to them. A Baſtard is capable by that Name whereby he is uſually called, 
and therefore a Grant to him by that Name is good. And a right Heir, or one that 
ſhall be the" firſt Iſſue of 7. F. that has no Child, , capable of a Remainder by that 
Name, but of Land in Poſſeſſion he is not capable by that Name. And a Baſtard, as 
the reputed Son of F. S. may take by a Grant to 7. S. and his Iſſue. A Biſhop may 
take by the Name of a Biſhop without any other Name; but if a Grant be made to 
the Pariſhioners or Inhabitants of Dale, or probis hominibus de Dale, or to the Com- 
moners of ſuch a Waſte, or to the Lord and his Tenants bond and free; theſe are 
dot good Grants, for altho* theſe Perſons are capable, yet they are not capable by 
theſe Names. 9 Ed. 4. 43. Fitz. Grant 23. Co. Lit. 3. Perk. F. 52, 54, 55, 56. 
Bro. Grant 65. Done 17, 31. Dyer 337. 
If there be two Grantees, and one of them takes by the Deed, it is ſufficient ; but 
if the Grant be to one that is no Party to the Deed, and not to the Grantee himſelf, 
in this Caſe altho' the Grantee and he to whom the Grant is made be capable, and 
never {o well deſcribed by their Names, yet is the Grant void ; for no Grant can be 
made but to him that is Party to the Deed, except it be by way of Remainder: And 
therefore if a Man makes a Leaſe for Term of Life, and after the Leſſor grants to a 
Stranger, that the Tenant for Life ſhall have the Land to him and his Heirs; this 
Grant is void- Ft fic de ſimilibus. And yet it ſeems in ſome Caſes, that if one of 
the Grantees be Party to the Deed, that another Grantee that is no Party to the 
Deed may take with bim; and therefore the Caſe was, Robert gave the Reverſion of 
Lands which Agnes his Wife held for her Life to Stephen de la Moore, Habendum poſt 
mortem die Agnetis in liberum maritagium cum Fohanna filia ejuſdem Roverti : In this 
Caſe it was adjudged, that yore? cure was not named before the Habendum, yet that 
the ſhould take in Tail with her Husband. Doc. & Stud. 94. 1 Co. 15. Co. Lit. 21, 
231. 5 B. 3. 1. : 85 | 
Nr more concerning naming the Grantee, ſee before p. 228. 
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(1) Of the Pozwer of Grantees where the Grant is for the Benefit of others. 
Would not let or make any Leaſes of the Land without the Conſent of the major Part 


0 * Inhabitants of the Place, it being for their Benefit in general. 1 Chan. Ca. 
9 270, | 


N a Grant made to the Warden and Aſſiſtants of &. for the Benefit of the Inha- 


(K) Of the Things granted. 


\ $ to Things granted obſerve theſe Things: 

Firſt, That the Thing whereof the Grant is made be grantable, and that both 
Reſpect of the Nature of the Thing itſelf, and alſo of his Eſtate that grants it 
in ſome Caſes altho' the Thing for the Quality of it be grantable, yet in Reſpect 
the Eſtate and Property that the Owner has in it, it is not grantable. 

Secondly, That if it be by Deed, it be ſufficiently diſtinguiſhed and named. 


Amongſt Things that are grantable, ſome are gragtable de novo, and in their firſt 
*Itlon, but not tranſmiſſible nor aſſignable acerwarſs 


ſome are grantable at firſt in their original C 
ads from Man to Man in infinitum. , 


All Things that may be granted by Fine, and whereof a Fine may be levied, may 
wanted over from Man to Man. 


ation, and aſſignable over after- 


$X All 


bitants, for Eaſe of Taxes and Relief of the Poor, it was decreed, that they 


— 
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Things All Things that are before obſerved to be grantable by or without Deed, are or. 
Livery. able over from Man to Man: And therefore all corporal and immovable Things that 


lie in Livery, as Manors, Meſſuages, Cottages, Lands, Meadows, Paſtures, Woods 
and the like, are grantable in Fee-ſimple for Life or Years at firſt, and aſſignable 
over again at the Pleaſure of the Grantee. 
Alſo Trees and Emblements are grantable. And a Man may grant the Veſture gr 
Herbage, i. e. the Graſs of his Ground, and not the Ground itfelf. 
And a Man that is ſeiſed in Fee of a Houſe, may give or ſell the Timber, Stone 
£28. of the Houſe, and the Donee or Grantee may take after the Death of the 
Donor. Bro. Done 10. 
In Grant. Alſo all incorporeal Things that lie in Grant, as Rents, Services, and the like 
Rents, Ser- are grantable over in Fee-ſimple for Life or Years ; and therefore Rents or Services 
TICes, reſerved upon any Eſtate, and Rents granted out of Land, are grantable over in in- 
finitum. And if a Man has a Rent reſerved on a particular Eſtate, he may grant 
over Parcel of it. 
But a Rent or Service ſuſpended cannot be granted. Neither can a Man grant 2 
Rent iſſuing out of a Rent. If a Rent be granted to me, I may grant it over to a 
Stranger before I be ſeiſed of it, and this Grant is void. But an Annuity it ſeems js 
not grantable over after the firſt Creation of it. And yet if an Annuity be granted 
to J. S. and his Aſſigns pro conſilio, it ſeems this Annuity is grantable over. Perk, 
b. 91, 87, 101, 103. Bro. Grant 3. 3 H. 6. 20. 9 H.6. 12. Fitz. Grant 145. G 


Lit. 144. 
Advowſons, Advowſons are grantable in Fee-ſimple for Life or Years from Man to Man iy 
Sc. infinitum. 


Alſo the Preſentation to a Church before the Church is void, is grantable: But lon 
when the Church is void, that 'Turn is not grantable, for then it is in the Nature of 05 


a Thing in Action. A 

Alſo Rectories and Tithes, and Portions of Tithes and Penſions, are grantable and 

from Man to Man in infinitum. Stat. 32 H. 8. c. J. Perk. 5. 90. Con 

Reverſions Reverſions and Remainders are grantable from Man to Man in Fee. ſimple, Fee- one 

and Re- tail, for Life or Years. Year 
mainders. And if I have a Tenant for Life of three Houſes, I may grant the Reverſion of WW tinue 

two of them. Lord 

And if I have the Reverſion of three Houſes and four Acres of Land, I may grant WW the ! 

— the Reverſion of two Houſes and of two Acres of Land. to h. 
| And if a Tenant in Tail be of an Acre of Land, the Remainder to his right Heir, grant 
he may grant over this Remainder by itſelf; and yet it is ſuch a Thing as the Tenant WW Pert 

in Tail himſelf may bar by a Common Recovery. Fra 


But if a Grant be of Land to F. S. for Years, the Remainder to the right Hen Peas, 
of J. D. and J. D. is living; this Remainder is not grantable ſo long as J. D. live Paſſag 


Perk. 5. 13, 87, 88. ; Life o 
Conan. Common of Paſture of Turbary, of Fiſhing, or of Eſtovers, are grantable in Fee Thi 
for Life or Years from Man to Man in infinitum. Perk. G. 103. of Ent 


And yet if a Common in Groſs and without Number be granted to a Man and "WW Man h 
Heirs, this is not grantable over to another Man; but # Commen for a certain thi, . 
Number of Beaſts be ſo granted, the Law is otherwiſe ; and that this is grantab*BW the 5,, 
over in Caſe where the firſt Grant is to the Grantee only, and not the Grantee 1s if | 
his Aſſigns. Per two Judges againſt one, H. 16 Fac. B. R. hall ha 
Offices Offices are grantable at firſt ; but the great judicial Offices of the Kingdom, 45! forman, 
; Offices of the Lord Keeper, Chief Juſtices or Chief Baron, or of other of the Juſtice I may r 
and Barons, and ſuch like, are not grantable over to others, neither may they de | 
executed by Deputies. But the Sheriff's Office, altho' it be not grantable over, J* 
it may be executed by Deputy. Perk. G 101. The Reverſion of an Office is * 
grantable by a Subject as it is by the King, yet a Subject may grant an Office Hi 
bendum after the Death of the preſent Officer; and this is good. Per Lord Keef 
and two Chief Juſtices, M. 5 Car. in Canc. The inferior Offices alſo that are Offce 
of Truſt, eſpecially if they concern the Perſon of the Grantor, howſoever they 1 
grantable at firſt, yet are they not grantable over by the Officer to any other, un! 
they be granted to them and their Aſſigns; and of this Sort are Offices of Stewar 
Bailiff, Receiver, Sewer, Chamberlain, Carver, and the like; neither may thele“ 
executed by Deputy but where the Grant is ſo. Co. Lit. 233. Perk. H. 101. 


Licen 


— 
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Licences and Authorities are grantable at firſt for the Lives of the Parties or for Licences, Ay- 
Years; but the Grantees of them cannot aſſign them over. And therefore if Power thorities, &c. 
de given to me to make an Award or Livery of Seiſin, I may not grant over this 
Power to another. And if Licence be granted to me to walk in another Man's 
Garden, or to go through another Man's Ground, I may not give or grant this to 
another. 12 Hen. J. 25. 13 H. J. 13. 

A bare Poſſibility of an Intereſt which is incertain, is not grantable ; and therefore Foſfibilities. 
if one has a Term of Years in Land, and by his Will deviſes it to J. &. for his Life, 
and afterwards to me for the Reſidue of the Years; or deviſes it to J. S. if he lives 
ſo long as the Term ſhall laſt, and if he dies before the Term ends, the Remainder 
to me: In theſe Caſes ſo long as F. S. lives, I cannot grant over this Poſſibility. So 
a Leaſe be made to me and my Wife for Life, the Remainder to the Survivor of 
us, I may not grant this Remainder over to another Man; but ſuch a Poſhbility being 
coupled with ſome preſent Intereſt, is grantable over; and therefore if A. has four 
Houſes in Execution upon a Statute, and by Courſe of Time it will endure thirteen 
Years, and after two of the Houſes are evicted by Elegit for fifteen Years; in this 
Caſe he that has this Execution upon the Statute may aſſign over his Intereſt in theſe 
two Houſes : For after the Execution by the Elegit is ſatisfied, A. ſhall have the two 
Houſes again until he be ſatisfied. The Lord cannot grant the Wardſhip of the Heir 
if his Tenant is living. 4 Co. 66. 5 Co. 24. 10 Co. Ft. Dyer 244. Perk. F. go. 

Theſe Things that are inſeparably incident to others, are not grantable without Incidents. 
the Thing to which they are ſo incident and belonging; and therefore a Court Baron, 
which is evermore incident to a Manor, is not grantable without the Manor itſelf; 

Common appendant to Land is not grantable without the Land itſelf to which it be- 
longs; and Common of Eſtovers appendant to a Houſe is not grantable without the 
Houſe itſelf to which it belongs. 1 Ed. 4. 10. 5 H. J. 7. Perk. G. 104. 

A Rent-Service, or other Thing, whilſt it is wholly in ſuſpence, is not grantable ; Suſpended 
and therefore if the Lord diſſeiſes the Tenant, or the Tenant infeoffs the Lord upon Things. 
Condition, the Lord cannot grant over the Seigniory during this Suſpenſion. But if 
one has a Rent in Fee out of my Land, and he purchaſes the ſame Land for Life or 7” 
Years; in this Caſe the Rent is grantable even whilſt the Eſtate of the Land con- 4, 
tinues. So if the Tenant makes a Leaſe for Years or Life of the "Tenancy to the 15 
Lord; in this Caſe the Lord may grant the Seigniory notwithſtanding. And yet if 1 
the Tenant makes a Leaſe to another Man for Life, and the Lord grants the Seigniory 3 | 
to his Tenant for Life in Fee; in this Caſe the Grantee of the Seigniory cannot i 

' 


| — c over, becauſe it was never in eſſe. 16 H. 7.4. Co. Lit. 314. Bro. Grant 173. 
Perk. 5. 83, 89. i 
Franchiſes, as Views of Frankpledge, Perquiſites of Conrts Leet, Conuſance of Franchiſes. vo 
Pleas, Fairs, Markets, Goods of Felons, Waifs, Eſtrays, Hundreds, Ferries, or of 
Paſſages, Warrens, and the like, are grantable over from Man to Man in Fee for 34" 4 
Life or Years in infinitum. BY 
Things in Action, and Things of that Nature, as Cauſes of Suit, Rights and Titles Things in : 
of Entry, are not grantable over to Strangers but in ſpecial Caſes; and therefore if a Aion. | 
Man has diſſeiſed me of my Land, or taken away my Goods, I may not grant over 


this Land or theſe Goods until I have Seifin of them again. Neither can I grant vs 
5 the Suit which the Law gives to me for my Relief in theſe Caſes to another Man. 1 
108 6 if I make a Feoffment to another Man, on Condition that if I do ſuch a Thing I 11 0 
dall have the Land again; in this Caſe I may not before or after the Time of Per- io 

nce of the Condition grant over the Condition to another. But all theſe Things | py 


may releaſe to the Parties themſelves: For it is a Maxim in Law, That every Right, 
Title or Intereſt in preſenti or in futuro, by the joint Act of all them that may claim 
uy ſuch Right, Title or Lntereſt, may be barred or extinguiſhed. 5 Cs. 24. 6 Co. 
30. 10 Co. 48. Co. Lit. 214. Dyer 241. Perk. F. 86, 8), 85. Bro. Done 21, 24, 48. 
nd in ſome Caſes a Grantee of a Reverſion may take Advantage of a Condition 
annexed to an Eſtate for Life or Years. If a Man owes me Money on an Obligation, 
" the like, I cannot grant this Debt to another: But I may grant a Letter of At- 
orney to another Man to ſue for it and receive it, or I may grant the Writing itſelf 
0 another, and he may cancel it, or give it to the Obligor. Co. Lit. 232. Perk. F. 86. 
Preſentation to a Church after the Church is become void, is not grantable ; for 
ts in the Nature of a Thing in Action. Dyer 283. ; 
* if a Man takes my Goods from me, or from another Man in whoſe Hands 
"My are; or I buy Goods of another Man, and ſuffer them in his Poſſeſſion, and a 


Stranger 


if 


— 
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Stranger takes them from him; in theſe Caſes I may give the Goods to the Treſpaſſor 
| becauſe the Property of them is ſtill in me. Perk. F. 92. Hitz. Done 3, 1. : 
Perſonal Truſts and Confidences, which are perſonal Things for the moſt part, are nor 
Things. grantable over to others. And hence it is alſo that Offices of Truſt and Confidence 
| are not grantable over but in ſome ſpecial Caſes where they are granted to a Man ang 
bis Aſſigns, or where they are granted to a Man and his Heirs. Perk. F. 99. Ply, 379. - 

Intire Things. Some Things are ſo intire that they cannot be ſevered by Grant; and therefore ff 
a Man holds three Acres of Land of me at twelve Pence Rent, and 1 grant the Ser. 
vices of the third Acre; this is void, and he ſhall have all or none, for 1 cannot 
ſever the Tenure. But if a Man holds Land of me by Homage, Fealty, Eſcuage 
and a certain Rent; in this Caſe I may grant the Rent, and keep the Seigniory. Hitz. 
Grant 19, 79. | | 

Chattels real All Chattels real and perſonal regularly are grantable from Man to Man in inf. 

and perſonal. yzjtym, as Leaſes for Years, be they preſent or future, Trees, Oxen, Horſes, Flate, 
Houſhold-Stuff, and the like. Alſo Trees, Graſs, and Corn growing and ſtanding 
upon the Ground, Fruit upon the Trees, Wool upon the Sheep's Back, is grantable, 
Dyer 58, 305. Plow. 142, 147. Perk. Q. 90, 91. 

If a Man ſells me ten Loads of Wood, in his Wood to be taken by his Aſſignment, 
or ſells me three Acres of Wood towards the North Side of the Wood ; by this 
Grant in theſe Words I have ſuch an Intereſt as is grantable over. 5 Co. 24. | 

If I make a Leaſe by Deed of a Houſe to another, and therein it is agreed be. 
tween us, that if the Rent be not paid me by ſuch a Time, I ſhall enter into the 
"Houſe, and take and fell the Goods there as my own to pay the Rent; it ſeems this 
is a good Grant of the Goods, and that I may do according to the Agreement, 

And if one that holds Land of me grants to me by Deed indented, that I ſhall 
diſtrain for my Service in all his Land ; this is a good Grant. Fitz. Bar. 280, 

Money. A Man may give or grant Money ; as if I deliver one Money, on Condition that 
if he aſſures me of ſuch Land he ſhall have it, otherwiſe that he ſhall deliver it ro 
me again; in this Caſe if he makes the Aſſurance he ſhall have the Money, if not, 1 
may have an Account for it. Fitz. Grant 6. Fitz. Done 11. Ah 

Ferre nature. Such Things as are Fere nature; as Conies, Hares, Deer, and ſuch like are not 
grantable at all. Bro. Done 34. 

Tithes, A Parſon of a Church may grant his Tithes for Years, and yet they are not in 

*** him Perk. G. 90 | e 

A Man may give or grant his Deeds, i. e. the Parchment, Paper and War to 
another at his Pleaſure, and the Grantee may keep or cancel them; and therefore if 
a Man has an Obligation, he may give or grant it away, and fo ſever the Debt and 
it. So Tenant in Fee-ſimple may give or grant away the Deeds of his Land, and the 
Executor in the firſt Caſe, and the Heir in the laſt Caſe, has no Remedy. But 4 
Tenant in Tail of Land cannot give or grant any of the Deeds belonging to the Land 
intailed, no more than the Land itſelf. Co. Lit. 232. Trin. 38 Eliz. B. R. 25H8.5 
1 H. j. Dove's Caſe. 1 H. 4. 31. Fitz. Bar 119. 

Apparel. One may give or grant Apparel; and it is ſaid if one makes Apparel for anothet 
and put it upon him to uſe and wear, this is a Giſt or Gran: of the Apparel it{l 

Wool. If one grants to another all the Wool of his Sheep for ſeven Years; this is a 
Grant. Perk. F. 90. | 

If one being a Parſon gives to another all the Wool he ſhall have for Tithes W 

| next Year; this is a good Grant. Fitz. Grant 40. 

Horſe, Cow. If one grants to another his Horſe or his Cow in the Disjunctive; this is a f 
Grant notwithſtanding this Incertainty, and the Donee ſhall have Election, and“ 
that make the Grant good. Bro. Done 19. ads 

A Term. A Man poſſeſſed of Land for a Term of two thouſand Years, granted the 
to D. without mentioning any Term, to the Uſe of another for Life, Sc. The Gt 
and Limitation is void for Uncertainty, it not ſaying, what Eſtate or Term * 
granted to D. 2 Vern. 684. | | 

Guardianſhip. The Plaintiff's Father was indebted to the Defendant, and by Deed granted! 
the Guardianſhip of his Children, with a Covenant not to revoke the Grant: A 
now the Plaintiff an Infant brought his Bill to revoke it; but in Regard there un 
juſt Debt owing to the Defendant the Guardian from the Father, the Court doin 
they would not reſtrain him from receiving the Rents and Profits of the Eſtath * 
only from abuſing the Infant's Perſon. 1 Vern. 442. 1 
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de statute 12 Car. 2. c. 24. is, That the Pather may by Deed grant the Guardian- 
dip of his Children from Time to Time. | 


more concerning Things granted, ſee before, p. 231. 


7 . (L) Of the Eſtate, Property and Poſſeſſion of the Grantor. 


NY Eſtate that a Man has in Fee-fimple, Fee-tail, for Life or Years, in any 
AY Lands, Sc. or any Rent or Profit Apprender out of the ſame, is grantable from 
Man to Man # infinitam. And he that has any ſuch Eſtate of any Lands, may 
ie it with any Rent or Profit to be taken out of it as long as the Eftate of the 
does laſt ; 1 an Eſtate at Will is not grantable over. 
Audi if an Eſtate be made to a Man and his Heirs without the Word Aſigus, yet 
he may affign it at his Pleaſure, for Aſfigns is included within Heirs. 
An Intereſſe Termini, i.e. a Leaſe for Years to commence in fituro, is grantable 
Wore the Term begins, whether it be a Leaſe of the Land itſelf, or any Rent or 
other Profit out of it. 22 Ed. 4. 37. Perk. F. 91. 
The Iatereſt or Eſtate that a Man has by Extent is aſſignable from Man to Man at 
Pleafure, 4 Co. 64. ; 
Reverſion an Eſtate-tail is grantable; and 7 the Tenant in Tail in 


, by the ſuffering of a Common Recovery, may bar him in Reverſion of any 
Frvit of it. 6 C. Curſon s Caſe. 1 Co. Altonrwoods Caſe. 


"If an Eſtate be made of Land y 94 Condition; as if A. makes a Feoffment to B. 
Condition that if A. pays 207. he ſhall have the Land again: In this Caſe A. and 
Noether may at any Time before the Performance of the Condition join together 


wid grant this Land, or ry 7 it with any Rent, Ec. and this will be good; for it is 
and may be charged one way or other. And in this 


IMaxim in Law, Fee-ſimple 
Caſe B. may grant over his Eftate alone, but it will be ſubject to the Condition. 
And if B. grants a Rent out of the Land to a Stranger, and after the Condition is 
performed, and the Feoffor enters; in this Caſe he ſhall avoid the Rent. But in this 
Caſe A. cannot grant, for he has nothing but a Poſſibility. 1 Co. 147. 10 Co. 48, 49. 
Lit. Chap. 1 . ; 

"If one infeoffs divers to the Uſe of his Son and Heir upon Condition, and before 
the Time of Performance of the Condition the Father and Son join to grant or 
charge the Land; this is a good Grant or Charge. 1 Cy. 14. ; 

If the Tenant in Tail, and he that is next in Remainder in Fee join in the Grant 
if a Rent-charge in Fee, and after the Tenant in Tail dies without Iſſue; in this 
Caſe this is a good Grant and Charge againſt him in Remainder. And if A. bargains 
ind ſells Land to B. by Indenture, and before Inrolment they join to grant a Rent- 
Aarge to C by Deed ; this is a good Charge and Grant, whether there be any Inrol- 
Rent or not. And ſo if a Donor and Donee in Tail grant a Rent-charge out of the 
Land, and then the Donee dies without Iſſue; in this Caſe the Grant is good to bind 
the Donor. Co. Lit. 45. 10 Co. 48, 49. 

If Land be granted to two Men, and to the Heirs of their two Bodies begotten ; 
Wn this Caſe altho' they have ſeveral Inheritances after their Death, yet neither of 
em can grant away bis Eſtate after his Life, for they are divided only in Suppoſi- 
won of Law. Co. Lit. 182. 

One Coparcener of a Seigniory may grant his Part to a Stranger. Perk. 5. 13. 

H two Fointenants be of a Plough Land, and one of them grants to a Stranger 
unn 0 gg for Beaſts without Number to be taken in the ſame Land; this is 
dd. Perk. 5. 103. 

If w . be of a Reverſion, and one of them grants the Whole; this is 
A for a Molety. If a Man grants or charges that which is none of his, and that 
Mrein he has no Property, it being in the Grantee or a Stranger; the Grant is 
me. And therefore if a Man grants a Rent-charge out of the Manor of Dale, or 
pants a Reverſion of Land, and in Truth the Grantor has nothing in the Manor of 
pe, Or in the Land; in this Caſe the Grant is void. And altho' the Grantor after- 
id purchaſes the Manor, or the Land, yet this will not make the Grant good. 
* if the Grant be b Fine, or by Indenture, there in ſome Caſes it ſhall be good 
y of Eſtoppel. And altho* the Party recites that it is his own, yet this will not 
as the Caſe: And therefore if a Man recites that he has a Rent of 10 J. a es 
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and then 5 l. a Year, Parcel of it; in this Caſe, if he has no ſuch Rent, the Grant is 
void. Perk. F. 80, 65. Dyer 1o, 33. "a m | 

A Shepherd, Bailiff or Parker, cannot give or grant away the Goods of his Maſter 
without Authority. And yet it ſeems the Servant of a Taverner or Mercer ma give 
or grant his Maſter's Wine or Wares. And if a Wife gives or grants the Goods of | 
her Husband ; this is a good Grant or Gift until the Husband diſagrees to it, and b 
his Agreement it is made good for ever. Bro. Done 56. 4. | 7 | 

If a Man has a Leaſe for Years of Land, and makes a Leaſe for Life of it, or 
charges it for longer Time than the Leaſe for Years does laſt ; in this the Grant is 

ood for ſo long as the Leaſe for Years does laſt, and no longer. But if he makes 3 i 
Leaſe for Life and gives Livery of Seiſin, he forfeits his Eſtate. Plow. 524, 525. 

Regularly a Man cannot grant or charge that which is not in his own Poſſeſſion 
altho he has a Right to it: And therefore if a Man be diſſeiſed of his Land, and be. 
fore he has entered into or recovered the Land, he grants or gives the Land, or hi 
Right to the Land, to a Stranger, or grants a Rent-charge out of the Land to a 
Stranger; in theſe Caſes the Grants are not good. And yet ſuch Grants by Fine 
may be good by way of Eſtoppel; aud by a Releaſe alſo the Right may be extin&, 
Co. Lit. 214. Perk. F. 65, 86. 

But if one that has a Reverſion upon an Eſtate for Life grants a Rent iſſuing out 
of this Land; the Grant is good, and the Charge ſhall faſten upon the Land after 
the Eſtate of the Tenant for Life is ended. And if a Man grants Common, or Rent, 
notwithſtanding that a Stranger take the Rent, or uſe the Common at the Time of be 
the Grant, yet this Grant is good, for a Man cannot be out of Poſſeſſion of theſe rar 
Things but at his Pleaſure. Perk. F. 92, 98. Co. Lit. 46. bee 

And if a Leaſe for Years be made to me, I may grant away my Eſtate before 


So -A 


my Entry ; and if the Leaſe be to begin at a Day to come, I may aſſign over my 
Intereſt before the Day comes ;, for in this Caſe the Intereſt is in me from the Time al 
of making the Leaſe. Hil. 18 Fac. B. R. per two Juſtices. fan 


Alſo I may give or ſell my Goods that I have not in Poſſeſſion ; and therefore if a nan 
Man takes my Goods out of mine or another Man's Poſſeſſion, I may afterwards 
give or grant theſe Goods to him or another Man ; and this Grant or Gift is good. 
Perk. f. 92, 93. tz. Done 3. Bro. Done 13. Dyer 30, 90. 4 Co. 62, 63. 


A Leſſor cannot give or grant the Trees growing on the Ground of his Leſſee for Wa 
Life or Years without the Licence of the Leſſee, except they be firſt cut down by Cox 
the Leſſee, or ſome other, for then he may. And if there be Leſſee for Life, and . 
the Leſſor gives the Trees growing on the Ground, and after the Leſſee for Life it b 
dies; in this Caſe the Donee cannot take them, becauſe at the Time of the Gift Gray 
Property of them was in the Leſſee. But if a Tenant in Fee-ſimple gives or grants 
the Houſes ſtanding, or Trees growing on the Ground he has in Poſſeſſion ; in this 
Caſe the Grantee or, Donee may take them after the Death of the Grantor, and that (N' 
altho* they be not cut or taken down before his Death. And yet if the Tenant in 
Tail gives or grants the Trees growing upon his intailed Land, and the Donor die Y 
before the Trees be cut; in this Caſe the Donee or Grantee cannot cut them after- 
wards. However if ſuch a Tenant in Tail gives or grants his Emblements of Corn Reve 

owing on the Ground, the Donee may cut and take them after the Death of the 40. 

enant in Tail. And if the Tenant in Tail gives or grants his Trees, and dies be- An 
fore they be cut, and afterwards before the Iſſue in Tail enters into the Land, the Rever 
Donee or Grantee cuts them and takes them away; in this Caſe the Iſſue in Tail ca 8 For if 


bring no Action of Treſpaſs againſt the Donec or Grantee for the Trees. But pet. 
haps if the Trees be not removed off the Ground, he may take them. Dyer 3% 
20 H. 6. 22. Perk. F. 59. 11 Co. 50. 

If two Coparceners be of an Advowſon, and the one preſents, and then he gran 
the next Preſentation ; this is a good Grant, but by this Grant paſſes the next be h 
to grant, for his Companion muſt have the next: So if one be ſeiſed in Fee of an 
 Advowſon, and he has a Wife, and he grants the third Preſentation ; this is 4 
Grant, but it ſhall be taken for the third he may grant, which is the fourth, for 98 
Wife is to have the third for her Dower. Dyer 35. 15 H. J. | 
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(M) The Words of a Grant. 


EDI & Concefſi are the moſt apt Words for all Kinds of Grants, yet it may be 
by other Words, and the Grant as good as by thoſe Words. 
The beſt way in Grants is to grant by Words of preſent Time in the preſent 
Tenſe, as well as in the preterperfect Tenſe. 

But a Grant by Words of the preterperfect Tenſe only, as by Dedi & Conce/i only 
without Words of the preſent Tenſe, is good. 35 H. 6. 11. 

The Words give and grant in a Deed of Things which lie in Grant, amount to a 
Grant, a Feoffment, a Gift, a Releaſe, a Confirmation or Surrender at the Election 


of the Party, and may be pleaded as a Grant, as a Releaſe, or a Confirmation, at 
his Election. Co. Lit. 301. b. 2 Saund. 96, 1. 


For more concerning this Head, ſee before, p. 242. 


A Queſtion, with Sir Jeffery Palmer's Opinion. 


SIR 
| conceive that Care ought to be taken in a Conveyance, of what Nature ſoever it 
be, that there be not therein (given and granted) for they imply a general War- 


ranty, and ſhall not be qualified by the ſpecial Warranty following, as hath of late 
been thrice adjudged. | | H 


Give implies a perſonal Warranty, and ſo is not always uſed. The Word Grant in 
a Leaſe for Years is a Covenant in Law, or (as you may call it) a general War- 
ranty, if not qualified by a Covenant or Warranty in Fait ; but if there be a Cove- 
nant or Warranty, in Fait, then it is reſtrained to the Words of the Covenant ſub- 


t. 

* in an Eſtate of Inheritance where the Fee paſſeth, there the Word Grant is 
neither a Covenant in Law nor Warranty; for if it ſhould be a Covenant in Law or 
| Warranty in itſelf, it would be there reſtrained and qualified by the Warranty or 
Covenant in Fait. 

And a Deed to paſs an Inheritance where Common is, cannot be without it; for if 
it be Common in Groſs it cannot paſs by the Livery, but muſt paſs by the Word 
; Grant ; and I never yet ſaw a Feoffment without it. Jeffery Palmer. 


x (N) Of naming and deſcribing the Thing granted ; and therein of Eleition. 


es BY the Grant of an Acre of Land, or of any other Thing by the Name whereby 
it is called, the Reverſion of that Thing, if the Grantor have no more than a 

rn Reverſion, will paſs, and this Miſtake will not hurt. But it is not ſo e converſo. 

he 40. 122. Perk. $. 114, 116. 10 O. 106, 107. 11 Co. 47: | 

e- And yet ſome have ſaid, if one grants a Thing in Poſſeſſon by the Name of the 


he ap pu of the Thing, this is good to paſs the Poſſeſſion. Iod non eſt lex. Plow. 190. 
ug For if one makes a Leaſe for Years, and before the Leſſee enters, the Leſſor grants 
et- the Land by the Name of the Reverſion or the Land; this Grant is void. If one 
05 - makes a Leaſe for Life of the Demeſnes of a Manor, rendring Rent, and after he 

pants the Manor by the Name of the Manor; this is a good Grant for the Reverſion 
of the Demeſnes as well as for the Reſidue of the Manor. But if one grants Com- 
14 mon by the Name of the Reverſion of the Common, it ſeems this is not good. And 
f. 


let if one has Common, and grants it for Life, and during that Eſtate he grants the 

mon by the Name of totam illam communiam, Ec. Some hold this Grant to be 
good. Co. Lit. 46. vide 2 Co. Lane's Caſe. ES 

Any Thing may be granted by the Name whereby it is and has been uſually 

alled of latter Times within nine or ten Years, or thereabouts, altho' it be an im- 

Proper Name, and not the antient Name of the Thing, but a Name newly 2 

5 my ſo a Manor may paſs by the Name of a Meſſuage or Farm, or a Farm or Manor 


the Name of a Meſſuage, if it be ſo uſually called and reputed : So the great 
18 in London called Exeter and Dorſet Houſes may be granted by thoſe Names. 
0. 65. 45 B. 3. 6. Bro. Graut 7. Perk, F. 116. Fan 
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And if a Man grants a Paſture Ground by the Name of a Wood, or a Wood þ | 
the Name of a Paſture Ground, and the Things are called by thoſe Names; dhe 
are good Grants of thoſe Things. And if one grants by the Name of a Great Field, 
that which indeed is but a little Cloſe, but it is uſually called by the Name of a Crea 
Field ; this is a good Grant of this Thing. So if one grants by the Name of a Plough f 
Land that which in Truth is but an Acre of Land, or grants by the Name of a Mauer F 
that which is but a Plongb Land; theſe Grants are good. And fo it ſeems to be- 0 
converſo. But if a Man grants a Houſe or a Meſſuage; by this Grant an Acre of t 
Land will not paſs. 14 H. 8. 1. 2) H. 8. 2. | 
45 the Grant of Services a Rent reſerved upon an Eſtate-tail will paſs, 0. a 
Lit. 150. a 
If a Man makes a Leaſe of a Houſe to another for Years, and the Leſſee divides 
it and makes two Houfes of it, and after the Leſſor grants the Reverſion of it by the le 
Name of one Houſe; this is a good Grant to paſs it. And if one leaſes three Houſes th 
to three ſeveral Men at ſeveral Times, and they divide them into twenty-nine 
Tenements and Hovſholds in them all; and the firſt Leſſor grants them by the Name A 
of three Meſſuages; this is a good Grant to paſs them all. But if he grants by the of 
Name of fifteen Meſſuages or 'Tenements only, this is good for no more but for fifteen 
of the ſubdivided Tenements. Per Cur B. R. M. 7 Fac. 
If one recites that he has a Rent -· charge iſſuing out of Biackacre and WHbiteacre, the 


and then grants the ſame Rent, and in Truth it iſſues out of Biactacre only; or if he the 


recites that it iſſues out of one Acre when in Truth it iflues ont of both; in both 20 
theſe Caſes the Grant is good notwithſtanding theſe Miſtakes. Perk. . 72. 

If one be Patron of the Church of Sr. Peter and Paul in D. and he grants the next lis 
Preſentation of the Church of St. Peter, or of the Church of Sr. Paul; theſe are void the 
Grants to paſs the Preſentation. Bro. Grant 12. 

If one grants a Rent out of H/hiteacre by the Name of a Rent out of Blackarre; bra 
this Grant is void as to charge M hiteacre. Perk. F. 9. 

If one has a Manor called Steeple Lavington, and he grants it by the Name of 18 
2 alias Steeple Lavington, by the Alias, eſpecially if the Grant ſays hing 
in ington, and the Manor of Steeple Lavington lies in that Pariſh, and the Grantor but 
hath no other Land there, it may be good. Per C. J. Hutton and Tehoerton, M. 3 Cr, A. 
C. B. in Edward Crew's Caſe. | | 

If one grants all his Lands which he has in D. in this Manner, Au my Lands in D. tue 
which I had of the Grant of J. S. this is a good Grant of all his Lands in D. altho he Se, 
had them not of the Grant of F. & but of the Grant of another: But if the Word: ther 
be, All my Lands which I had by the Grant of J. S. in D. in this Caſe the Grant is not tort) 
good to carry any other Lands in D. but ſuch as he had of the Grant of F.S. Agreed 
Mic. 2 Fac. in Brown's Caſe. | 

So if one grants in this Manner, An my Manor of Sale in Dale which I had ty vid 
Deſcent ; and in Truth he had it not by Deſcent but by Purchaſe; this is a good | 
Grant of the Manor. So if one grant all his Lands in Dale, and ſays no more; this Neci 
is a good Grant to paſs all his Lands there. But if one grants in this Manner, 4 if 
my Lands in Dale which I had by Deſcent from my Father; and in Truth I had then 
not by Deſcent but by Purchaſe ; this Grant is void, and will not paſs thoſe Lands 


Plow. 169, 395. So was the Opinion of C. J. Popham, 2 Fac. B. R. 
So if 1 grant in this Manner, All my Lands that I bad by the Attainder f J. S. and ls not 
in Truth I had no Land by that Means; this. Grant is void. Dyer 87. | If 
And if T grant after this Manner, All my Lands in B. in the Tenure of D. bicb | Mang, 
bad of the Gift of J. S. and in Truth it lies in B. and is the Tenure of D. but it # 3 \ 
not purchaſed of F. S. this is a good Grant to paſs the Land. Adjudged Ax. 2 7. hi 
Brown's Cafe. | . _y 
e ( 


If a Pariſh lies in two Counties, viz. Berks and Wilts, and one grants in this Man- 
ner, All bis Cloſe called Callis in the Pariſh of Hurſt in the County of Berks ; and 2 
Truth the Cloſe ties in rhe County of Wilts; this is a good Grant to paſs the Cloe. 
But if one grants in this Manner, All his Houſes in the Pariſh of St. Buttolph' cat 
Aldgate, late in the Tenure of R. where in Truth he bas no Houſes there, but he 1 
ſome Houfes in Sr. Buttolph's extra Alderſgate ; this is a void Grant. And yet if t 
Grant be in this Manner, All that my Houſe in the Occupation of ]. S. in St. Joey 
Pariſb; whereas in Truth it is the Pariſh of K. but in the Occupation of or - 
Grant is good to paſs the Houfe. But if it be thus, An that my Honſe in St. 15 


Ch. 6. H. 10. G2ants, 


——— 


Pariſh in Holborn, in the Occupation of J. S. and in Truth it is in another Pariſh, but 
in his Occupation; this Grant is not good to paſs the Houſe. Dyer 299. 3 Co. 10. 

A. by Deed granted his Hundred and Manor of Odybam in Hampſhire, and his 
Manor of Working in Surry, and all his Manors, Lands and Premiſſes in Odybam and 
Working aforeſaid ; whereupon the Queſtion was, Whether the Grantor's Manor of 
Hartlerow, which was within the Hundred of Odybam, but not within the Manor of 
Otybam or Working, ſhould * by this Deed. And per Lord Chancellor King, An 
Hundred is only a Franchiſe conſiſting of a Court called the Hundred Court, and 
probably has the Return of Writs, and by ſuch Grant the Franchiſe paſſes, but not 
all the Grantor's Lands; wherefore by the Word (Hundred) the Manor of Hartlerow 
not being named in the Grant, does not paſs. 2 //illiams 399, 400. 

If one grants in this Manner, My Manor of Dale which appeareth by Office found to 
be of the Value of 101. per Ann. and in Truth in the Office it is found at 20 J. per Ann. 
this Grant is good notwithſtanding this Miſpriſion. Per Tanfield, Hil. 2 Fac. B. R. 

If one grants in this Manner, All my Manor of W. late Parcel of the Poſſeſſion of the 
Abbot of S. and late in the Poſſeſſion of K. and in Truth it was never in the Poſſeſſion 
of K. this Grant is good notwithſtanding. But if the Grant be thus, Omnia illa 
terras, Ec. in tenura J. S. jacen in W. nuper prioratui de S. ſpeftan'; and in Truth the 
Land lies in S. and not in V this is no good Grant to pals the Lands in S. And if 
the Lands do lie in V but are in the Tenure of F. D. and not in the Tenure of F. S. 
the Grant is void to paſs the Lands in the Occupation of J. S. Poſch. 7 Fac. B. R. 
2 Co. 32. 

If one purchaſes Land of J. S. in 7. and has no other Land there, and he grants 
his Land in T. late the Land of R. F. or late the Land of S. and miſtakes or omits 
the Chriſtian Name; this Grant is good notwithſtanding this Miſtake. And ſo alſo 
it is where there is a Blank left for the Chriſtian Name. And if in this Caſe he 
grants all his Land in T. and ſays no more; this is a good Grant to paſs the Land. 
And if one grants all his Lands in D. called N. which were the Lands of J. S. this is 
a good Grant to paſs the Lands called N tho' they were never the Lands of FJ. F. 
But if the Grant be of all his Lands in D. which were the Lands of J. S. by this none 
but thoſe Lands that were the Lands of J. S. will paſs. Dyer 376. Bro. Grant 92. 

If one grants in this Manner, All my Meadow in D. containing ten Acres; whereas 
in Truth his Meadow there contains twenty Acres; this is a good Grant for the whole 
twenty Acres. So if one grants thus, All thoſe forty-ſeven Acres of Land by the 
Serght, whereof fifteen lie in D. twenty in E. and twenty-five in F. and in Truth all of 
them lie in E and none of them in D. or E. this is a good Grant to carry the whole 
torty-ſeven Acres. Dyer 80. 

If one grants twenty Loads of Wood, and ſays in this Grant, for which twenty 
Loads of Wood he bad ſixteen Loads by the Grant of his Father J. S. and in Truth J. F. 


þ ud not grant any Wood to him at all, or did not grant unto him ſixteen Loads 
od WY *y ; this is a good Grant of the twenty Loads of Wood notwithſtanding this falſe 
his Recital. Bro. Grant 69. 

All If one grants his Manor of D. and does not ſay in what Town or Towns it lies; 


this is a good Grant, But it is beſt to ſay in what Towns the Manor does lie; for 
if it lies in divers Places (as it may) and any of the Places into which it goes be 
mitted, and the Reſt are ſet down, no Part of the Manor lying in the Town that 
$ not expreſſed will paſs. Bro. Grant 53. J II. 4. 14. 

If one grants a Manor, and that which is but one Manor, by the Name of the 
Manor of A. and B. this is a good Grant of the Manor. And ſo alſo it is if it be 
ro Manors; as if a Man be ſeiſed of the Manors of Ryton and Conder in the County 
af Hop, and he grants in this Manner, Totum illud manerium de Ryton & Condor cum 


lertinen. in Com. Salopiæ; this is a good Grant of both the Manors; otherwiſe it is in 
aſe of the King. 1 Co. 46. | 


ad in If one has a Farm of Land, Meadow, Sc. by Leaſe called Hodges, lying within 
loſe. de Pariſhes of St. Stepben and St. Peter in St. Albans ; and he reciting the ſaid Leaſe, 
exit) e ents to C. his Term and Intereſt in the Houſe, Lands, Cc. called Hodges in the 
e had iſh of St. Peter in St. Albans ; this Grant is good only for ſo much as lies in the 


Wilh of Ft. Peter, and not for that which lies in St. Stephen's. But if he grants the 
In, and does not ſay in what Pariſh it lies; this is a good Grant of the whole 
um; as in the Caſe before of a Manor that lies in divers Pariſhes. And if in the 
Ae here the Farm lies within the Pariſh of St. Peter only, the Grant is good for the 
"ole Farm. If one recites that whereas he hath ſuch Lands by Forfeiture, or * 
8 2 uch 
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ſuch a one has an Eſtate of his Land, or whereas the Grantee hath paid him 10 
or done him ſuch Service, or the like, and theſe Things are not true, and afeer. 
wards he grants the Land by apt Words; this Miſtake in theſe Caſes will not hurt 


the Grant. But otherwiſe it is in Caſe of the King in ſome of theſe Caſes. Per dur f 
C. B. Int. Plat and Sleep, Paſ. 9 Fac. Bro. Grant 53. : 

If one has a Manor in which he has Parks and Fiſh-ponds, and he grants the Manor 0 
for Life, except the Game and Fiſh, and after grants the Reverſion of the Manor: 8 
this is a good Grant of the Game and Fiſh alſo. 11 Co. 50. : i 

If a Grant be of Centum libratas terre, or 50 libratas terre, or of Centum folidet 
terre ; theſe are good Grants, and hereby paſſes Land of that Value, and ſo of more he 
or leſs. Co. Lit. 5. 5 

If a Grant be of an Acre of Land covered with Water, it is good. Co. Lit. 4. 

If a Grant be of a certain Portion of Land or Tithes, or of the fourth Part ct if 
Land or Tithes, and there be a ſufficient Certainty in the Deſcription of it ; thi; 25 
Grant is good. And therefore if the Grant be of the fourth Part of the Tithes and Gr 
of the Offerings of the Church of St. Peter; this is a good Grant. Dyer 84. 34 Kd; | 

If one ſeiſed of an Advouſon in Fee, grants to J. S. that as often as the Church i; Bs 
void he ſhall name the Clerk to the Grantor, and he ſhall preſent him to the Orgi- ma 
nary ; this is a good Grant of the Advowſon. Bro. Grant 101, 121. be 

A Reverſion may be granted by the Name of a Remainder, or a Remainder by the of | 


Name of a Reverſion, and ſuch a Grant is good; as if one grants Land to J. &. the 
Reverſion to 7. D. this is a good Grant of the Remainder. Dyer 46. Pl, in Gra 


Hill and Granges Caſe. wy 

If ne makes a Leaſe of Land to Husband and Wife for their Lives, and aſicr 11 
grants the Reverſion of this by the Name of the Reverſion of the Land which the hee 
Wife holds for Life; this Grant is void. So if one grants to two for Life, and after te ſ. 


grants the Reverſion of one of them; this is void. Fitz. Grant 63. 
A Fulling or Griſt Mill may be granted by the Name of a Mill only. 21 4/7 5.23. take 
If one grants in this Manner, All that bis Meſſuage, &c. and all the Lands, Meads . 

and Paſtures thereunto belonging ; this is a good Grant, and certain enough to paſs all 

the Lands, Meadows and Paſtures uſually occupied therewith. 27 H.6. 2. Plau. 

164. Bro. Leaſe 55. | 
If the Lord grants his Manor, by the Name of bis Manor with the Reverſion of all 


his Tenants, or by the Name of the Reverſion of all bis Tenants bond and free ulis N 

hold for Life or Tears, and does not name them by their particular Names; thee = 

Grants are good in theſe Caſes, and certain enough. Fitz. Grant 68. Perk. g. 68. Gran 
If one grants Land, and ſays not in what Pariſh, County or Village it lies; yet if 

there be any other Matter to deſcribe it, it ſeems the Grant is good enough, and 1! 

may be averred where it lies. But if there be no circumſtantial Matter in the Grant 

to denote and decipher out where it lies, the Grant is void for Incertainty. And 

therefore if one grants his Manor of Dale, or his Lands in the Occupation of 7.“ For 

or his Lands that deſcended to J. S. or his Lands that belonged to the Priory of . Upwar 

or the like; theſe are good Grants, and certain enough. Id certum eſt guod certin . con 

reddi poteſt. Bro. Grant 53. 9 Co. 47. Aan [ 
If there be a Tenant for Life of three Houſes and four Acres of Land, and hein o hol 

Reverſion grant the Reverſion of two Houſes and of two Acres of this Land; this 5 cars; 


a good Grant, and has ſufficient Certainty in it. Perk. $. 73. 

If a Grant be incertain altogether, and has not ſufficient Certainty in it, and 
cannot be made certain by ſome Matter ex poſt facto, it is void. And therefore 
there be Lord and Tenant of three Acres of Land by Fealty, and 12 4. Rent, and 
the TY grants the Services of the third Acre to a Stranger ; this Grant is merely void. 
Perk. F. 67. 

So if Husband and Wife hold an Acre of Land jointly of J. S. for their Lives, and 
7 S. grants the Reverſion of the Acre of Land which the Husband alone holds for 

ife ; this Grant is void. So if there be Lord and three Jointenants, and the Lord 
grants the Services of one of them to a Stranger; this Grant is void. Perk. 9. 68, by, 

So if one has twenty Tenants that pays him 124. a-piece Rent, and he grants 5” 
yearly out of theſe Rents, and does not ſay of which Tenants; this Grant is yoid for 
Incertainty. 9 H. 6. 12. 

So if Conuſance of Pleas be granted, and it is not ſaid before whom ; this is utter!y 
void. So if one has two Tenements, and grants the Reverſion of one of them, an 
does not ſay which; this is void for Incertainty. 44 Ed. 3. 17. Bro. Grant 52. 95 

I | 
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& if one grants Eſtovers to another, and ſays not what nor how; this is void. So 
f one grants me ſo many of his Trees, or of his Horſes, as may be reaſonably ſpared ; 
this Grant is void. And yet if one grants me ſo many of his Trees as J. 5. ſhall think 


gr; it ſeems this Grant is good. Dyer gr. 

And if one grants me one hundred Loads of Wood to be taken by the Aſſignment 
of the Grantor, or to be taken by the Aſſignment of F. F. theſe are good Grants. 
& if one grants me three Acres of Mood towards the North Side of the Wood; this 
1 good Grant, and certain enough. 5 Co. 24. 

If one grants to one of the Children of 7. S and J. F. has more than one, and 
he does not deſcribe which he intends; this Grant is void for Incertainty. Bro. 

one 311. 

51 4 grants to me a Rent or a Robe, twenty Shillings or forty Shillings, or Common 
if Paſture or Rent, in the Disjunctive, which is at firſt very incertain; yet this Grant 
may become good; for if I make my Election, or be paid the Rent, or perform the 
Grant in either Part; the Grant is now become good. 9 Ed. 4 36. Perk. 5. 74. 

& if one be ſeiſed of two Acres of Land, and he leaſes them for Life, the Re- 
mainder of one of them, and does not ſay of which, to F.S. in this Caſe if F. F. 


de good. So it is when a Man has fix Horſes in his Stable, and he grants to me one 
of his Horſes, but does not ſay which of them; in this Caſe I may chuſe which I 
will have; and in theſe Caſes when I have made my Election, and not before, the 
Grant is good. And if in theſe Caſes the Grantee does not make his Election during 
his Life, the Grant will never be good. Perk. {. 16. 

If one be ſeiſed of Land, and leaſes it for Years, rendring 105. Rent, and after 
he grants a Rent of 10 5. out of this Land to a Stranger; in this Caſe altho' there 
te ſome Incertainty in the Grant, yet this is a good Grant of a Rent of 105. but it 
hall be taken as a Grant of a new, and not of the old Rent, and therefore ſhall not 
take Effect until the particular Eſtate be ended. Bro. Grant 77. 

Ke before, p. 242. 


(O) Of the Commencement and Limitation of the Eftate granted. 


— {ome Caſes, altho' there be in a Grant a good Grantor and a good Grantee, 
and a Thing granted, and all theſe are duly and certainly deſcribed, yet the 
Grant may be void for ſome Fault in ſome other Thing touching the Grant ; as, 


Firſt, In the Commencement of the Eſtate granted. 


For if a Man be poſſeſſed of a Term of Years, altho' it be an hundred Years or 
\pwards, and grants to another all the Reſidue of this Term of Years that ſhall be 
o come at the Time of his Death; this Grant is void for Incertainty. And yet if a 
Man poſſeſſed of ſuch a Term in Land, grants the Land to another, To have and 
'0 hold to him after the Death of the Grantor for fifty Years, or for two hundred 
lears; theſe are good Grants; and in the firſt Caſe the Grantee ſhall have fifty Years, 
| there be ſo many to come of the Term of one hundred Years at the Death of the 
Grantor ; and in the laſt Caſe the Grantee ſhall have the Land for the whole one 
undred Years, or ſo many of them as are to come at the Death of the Grantor. Bro. 
Grant 154. 1 Co. 155. Plow. 520. 

0 if one grants any Thing that lies in Livery or in Grant, and that is i eſſe at 
de Time of the Grant in Fee- ſimple, Fee-tail or for Life, and the Eſtate is to begin 
* 2 Day to come; this for the moſt part is void. However in ſome Caſes the Livery 
3 will help it. But a Leaſe for Years to begin iz futuro is good enough. 
ret. 
| And if a Leaſe be made to one for Years, or for Years determinable upon Lives; 
"0 ater a Leaſe is made to another of the ſame Thing, To have and to hold from 
* ind of the former Leaſe ; this is a good Leaſe, and the Commencement certain 
Ugh, So if a Leaſe be made of Land to one for Life, and after the Reverſion 
"oy is granted to another for Life, cum poſt mortem vel alio modo vacare contigerit ; 
n good. Paſ. j Fac. Dennis's Cale. 


So 


makes his Election which Acre he will have, the Grant of the Remainder to him will Election. 
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has the Election. And yet if one grants two Acres to two Men, Habendum the one 


— 


So if a Leaſe be made to one for twenty Years, if he lives ſo long, and after 3 
Leaſe is made to another, Habendum after the End of the Term granted to the Leſſce 
for twenty Years, to be accounted from the Date of the Deed laſt made; this i; , 
good Grant for twenty Years after the firſt Leaſe ended, and the Words, to Je g. 
counted, &c. ſhall be rejected. ) Fac. C. B. Cradock's Caſe. 

And if one grants a Rent to me, Habendum from the Time of my full Age for my 
Life, and I am at full Age at the Time of the Grant; this Grant is good for ny 
Life. | vo 

If a Feme Sole has a Leaſe for Years, and takes a Husband, and then he in Re. 
verſion grants the Land to another, Habendum after the Term granted to the Huſ. 
band, Oc. where in Truth it was never granted to the Husband but by an Ag of 
Law, viz. the Marriage; yet this is a good Leaſe. Plow. 192. 6 Co. 36. 


won ow « A a 


Secondly, In the Limitation of the Eſtate, or in the Habendum of the Gray. 


If a Grant be to two S beredibus, without ſuis ; this is void for Incertainty, And 
yet a Grant to one & heredibus, is good. 22 H. 6. 15. Plow. 28. 

And if a Man grants two Acres, To have and to hold, the one in Fee-ſimple, the 
other in Fee-tail, or the one in Fee-ſimple, and the other for Life, and does not ſet 
down which in Fee-fimple, Ec. in certain; yet this Grant is good, and the Grantee 


to the one and the other to the other, and ſays not which either of them ſhall hate; 
this is void for Incertainty. Perk. 5. 75, 77. Plow. 152. 

And if one has a Reverſion of Land after a Leaſe for Years, and grants the Land, 
Habendum the Reverſion, or grants the Reverſion, Habendum the Land; this is good. 


10 Co. 107, Plow. 147. 


(P) What may or may not be granted by the ſame Deed. 


bo one grants his Reverſion of Land to one, and by the ſame Deed grants a Rent 
out of the ſame Land to another, and delivers the Deed to both of them at one 
Time; this is good, and ſhall enure firſt as a Grant of the Rent to one, and then a 
a Grant of the Reverſion to the other. Plow. 540. 

If one conveys Land to another, and the Grantee by the ſame Deed doth grant 
a Rent or Common to the Grantor out of the ſame Land conveyed ; this is as good 
as if it were by another Deed. Dyer 6. 


(Q) Of ſeveral Grants of the ſame Thing. 


Tf a Man has granted a Thing once, he cannot afterwards grant it again; and 
therefore if a Man gives or grants me a Horſe, firſt by Word of Mouth, and 
after grants him to me by Deed ; this ſecond Grant is void, and therefore if there be 
any Fault in this Grant in Writing, it is not material. And if a Man grants e 
me Common of Paſture without Number in his Ground, and after makes the | 
Grant to another; this ſecond Grant is void as to me, altho' it be good againſt tit 
Grantor. And if one grants the next Preſentation to a Church after the Death 0 
the preſent Incumbent, and after grants the ſame to another; or makes a Leaſe c 
Land to one for ten Years, and after makes a Leaſe of the ſame Land to anette Wee hi 
for the ſame ten Years; or gives a Horſe to one, or after gives the ſame Horle t 7 


another; in all theſe Caſes the ſecond Grant is void. But if the firſt Grant or ©"! Ge 


be only of Part of the Thing granted afterwards, or of Part of the Time on!) tre 
ſecond Grant will be good for the Overplus. And therefore if one be ſeiſed of 4 
Manor, and demiſes ten Acres of the Demeſne for ten Years, and after demiſes the 
whole Manor to another for twenty Years ; this is a good Grant for the Overplu a 
the Manor beſides the ten Acres preſently, and for the whole Manor for the laſt ten 
Years. So if the ſecond Grant be to begin after the firſt is determined, it 3 good 
And if the ſecond be ſuch as may be ſatisfied and not impeach the former, both he 
ſtand good. And therefore if one that has an Advowſon grants the next Preſenta' 
to one, and after he grants the next Preſentation to another, and does not ſay 4 


the Death of the Incumbent ; in this Caſe the ſecond Grant is good, and the _ 
rhere-) 
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hereby ſhall have the ſecond Avoidance after the Death of the preſent Incumbent. 


Dyer 355 350. Perk. g. 102. Lit. 5. 298. 


(R) Of Omiſſions of Ceremonies, &c. required in Grants. 


N ſome Caſes altho* there be no Fault in the Grant, yet it may become void for 
| want of ſome other Matter that _ to be done, as Inrolment, Livery of Seiſin, 
Attornment, &c. for where any of theſe Things is requiſite, the Grant is not good 
until it be had, neither for that Thing which will not paſs without that Ceremony, nor 
yet for that which otherwiſe would paſs by the Deed. And therefore if a Feoffment 
be made of a Manor to which an Advowſon is appendant, and no Livery is made, ſo 
that the Manor does not paſs, the Advowſon will not paſs neither. 21 U. J. 5. 


(S) What ſhall be ſaid a good Grant in the Nature of a Releaſe or Diſ- 
charge, or not. 


F one makes a Feoffment with — and after the Feoffee grants to the 

Feoffor, that neither he nor his Heirs ſhall vouch the Warrantor or his Heirs 
upon the Warranty ; this is a good Diſcharge of the Benefit of Voucher, and bars 
the Feoffee of it; and yet he may bring a Warrantia Chartæ ſtill. So if one grants 
to me a Rent-charge, and afterwards I grant to him that he ſhall not be ſued for the 
Rent; this is a good Grant to bar me of bringing an Annuity for the Rent; and yer 
I may diſtrain for the Rent ſtill: And ſo e converſo if I grant to the Grantor, he ſhall 
not be diſtrained for the Rent ; by this I am barred of a Diſtreſs, but not of bringin 
in Annuity for the Rent. So if the Lord grants to his Tenant holding by Knight's 
Service, that his Heirs ſhall not be in Ward, &c. or a Man grants to his Debtor 
that he will not ſue him for the Debt at all, or until ſuch a Time; or one grants to 
his Leſſee for Life or Years that he ſhall not be impeached for Waſte ; all theſe are 
good Diſcharges, and may be pleaded by way of Bar to avoid Circuity of Action. 
1 H.6. 14. 21 H. J. 23. Perk. g. 69. Bro. Grant 175. Kelw. 88. 


(T) Of ooid Grants. 


N ſome Caſes a Grant or Gift may be void, at leaſt to ſome Perſons and Purpoſes, 

when there are none of the Defects aforeſaid in it; as when it is made upon a 
corrupt Contract, or to the End to defraud Creditors of their Debts, or * of 
their Lands bought, or the like; whereof ſee in the next Chapter. 


(U) How Grants ſhall be conſtrued. 


VERY Grant and Covenant ſhall be taken moſt ſtrongly againſt him who makes 

— it, becauſe he is preſumed to receive a valuable Conſideration for what he parts 
vith. 2 Roll. Abr. 56. 

And if it cannot take Effect as to the Parties, it ſhall take Effect as it may, rather 
than the Deed or Grant ſhall be void. T. Raym. 142. Or by another way than what 
the Parties deſigned. Lucas 35. 

And if the Words have a double Signification, this ſhall extend to the Diſadvantage 
& x who ſpeaks them, and ſhall be conſtrued moſt to the Advantage of the other. 

Raym. 142. 
Grants * be conſtrued in this Manner: 
Hirſt, They muſt be beneficial to the Taker. 
Secondly, They are never void where the Words may be applied to ſome Intent. 
Thirdly, The Words muſt be conſtrued according to the Intent of the Parties, and 
Pot otherwiſe. Plot. 160. b. 
be Law will never make any Conſtruction againſt the Purport of a Grant to the 

ejudice of any, or againſt the Meaning of the Parties. Co. Lit. 313. a. 
here the Grant is impoſſible to have Effect according to the Letter, there the 
au makes ſuch a Conſtruction as the Grant by Poſſibility may take Effect. Co. Lit. 


183. þ 
9 A CW) Of 


Grants. 


the Poſſeſſion thereof. 


(W) Of Attoruments. 


Firſt, Attorument what. 


N Attornment (from turning from one to another) is the Agreement of the 

Tenant to the Grant of the Seigniory, or of a Rent, or the 1 of the 
Donee in Tail, or Tenant for Life or Years, to a Grant of a Reverſion or of a Re. 
mainder made to another. Cv. Lit. 309. 4. 


Secondly, Kinds of Attoruments. 


An Attornment is either expreſſed or implied. 

I. An expreſſed Attornment is either by Words or Writing. 

1. By Wards only; as by ſaying, I attorn to you by Force of the ſaid Gram; or, J 
acknowledge myſelf your Tenant. 

2. By Writing indorſed on the Deed, or ſet down in any other Writing, which is 
the ſafeſt way. 

In both theſe Caſes, the Tenant may moreover deliver to the Grantee a Penny, 
Sc. by way of Acknowledgment, that the Witneſſes may better remember it. 

II. An implied Attornment, or in Law; as if a Reverſion (before the Stat. 4 & 5 . 
c. 16. bereafter mentioned) was granted to two by Deed, and the Tenant attorned to 
one of them according to the Grant; this Attornment was good to veſt the Rever- 
ſion in both the Grantees. Lit. F. 551, Sc. Co. Lit. 309. b. 3 10. a. Oc. 


Thirdly, The Effet of Attornment. 


The End, Effect or Fruit of this Agreement, is to perfect a Grant and to mike a 
2 . of an Eſtate, and therefore cannot be made upon Condition, or 

or a Time. 

And where it was needful by the Common Law no Rent nor Reverſion would paſs 
without it; neither could the Grantee of the Seigniory, Rent or Reverſion, bring 
any Action of Waſte for Waſte done in the Land, nor diſtrain for any Rent or Ser- 
vice upon the Land before Attornment. 

But now by Stat. 4 U 5 A. c. 16. there is no need of Attornment in paſſing Manor, 
Rents, Reverſions or Remainders. 

An Attornment is but a bare Aſſent, and therefore it ſhall not nor will enure or 
work to paſs any Intereſt, to make a bad Grant good, nor to give a Man a Tenancy 
by Diſſeiſin, Intruſion or Abatement ; neither ſhall it work by way of Eſtoppel ; and 
therefore if a Man gains a Rent iſſuing out of Land by Coertion of Diſtrels f 
otherwiſe, and the Tenant of the Land attorns to him; this will not amend b 
Eſtate. But otherwiſe a Grant and the Attornment of the Tenant does as effcctually 
paſs the Freehold and Inheritance of the Reverſion of Land, (but now no Aer 
is neceſſary to paſs a Reverſion) as a Feoffment and Livery of Sciſin of Land paſl 


Fourthly, In what Caſes the Attorument of Tenants is neceſſary or not, aud void of il 


By the Stat. 4 U 5 Ann. c. 16. (for the Amendment of the Law, and the better &. 
vancement of Faftice) F.g. it is enacted, That from and after the fiiſt Pay of Tri) 
Term 1906. all Grants or Conveyances thereafter to be made, by Fine or othervilt, 
of any Manors or Rents, or of the Reverſion or Remainder of any Meſſages or Lari, 
thall be good and effectual to all Intents and Purpoſes, without any Attornment e 
the Tenants of any ſuch Manors, or of the Land out of which ſuch Rent ſhall te 
iſſuing, or of the particular Tenants, upon whoſe particular Eſtates any ſuch Rever 
ſions ox. Remainders ſhall and may be expectant or depending, as if their Attornmelt 
had been had and made. And by the ſaid Statute, F. 1o. it is provided, That y 
ſuch Tenant ſhall be prejudiced or damaged by. Payment of any Rent to any ſuc 
Grantor or Conuſor, or by Breach of any Condition for Non-payment of Rent, 4 
fore Notice ſhall be given to him of ſuch Grant by the Conulee or Grantee. Aw 

2 
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the Stat. 11 Geo. 2. C. 19. ( for the more effectual ſecnring the Payment of Rents, and pre- 
venting Frauds by Tenants) 5. 1 1. it is recited, That whereas rhe Poſſeſſion of Eſtates 
in Lands, Tenements and Hereditaments, is rendered very precarious by the frequent aud 
fraudulent Prattice of Tenants, in attorning to Strangers who claim Title to the E ſtates of 
their reſpedi ve Landlord or Landlords, Leſſor or Leſſors, who by that Means are turned 
out of Poſſeſſion of their reſpedive Eſtates, and put to the Difficulty and Expence Ml re- 
covering the Poſſeſſion thereof by Aftions or Suits at Law: For Remedy thereof it is 
enafed, That from and after the 24th Day of June 1738. all and every ſuch At- 
tornment and Attornments of any Tenant or Tenants of any Meſſuages, Lands, 
Tenements or Hereditaments within that Part of Great Britain called En land, Do- 
minion of Zales, or Town of Berwick upon Tweed, ſhall be abſolutely null and void 
to all Intents and Purpoſes whatſoever ; and the Poſſeſſion of their reſpective Landlord 
or Landlords, Leſſor or Leſſors, ſhall not be deemed or conſtrued to be any wiſe 
changed, altered or affected by any ſuch Attornment or Attornments ; provided al- 
ways that nothing herein contained ſhall extend to vacate or affect any Attornment 
made purſuant to and in Conſequence of ſome Judgment at Law, or Decree or Order 
of a Court of Equity, or made with the Privity and Conſent of the Landlord or 
Landlords, Leſſor or Leſſors, or to any Mortgagee after the Mortgage is become for- 
feited. 

By the Common Law, in moſt Caſes where the Grantee had Means to com- 
pel the Tenant to attorn, there the Attornment of the Tenant was at leaſt to ſome 
Purpoſes needful ; for altho' a Seigniory, Rent, Services, Reverſion or Remainder 
were granted by Fine, the Rent, Seigniory, Cc. paſſed, ſo as the Grantee might 
enter for a Forfeiture upon the Alienation of the Tenant, being Tenant for Life, 
Years, by Statute or Elegit, or upon an Eſcheat of the Tenant, or ſeiſe a Ward or 
Heriot, if it happened before any Attornment was made: And if the Reverſion of a 
Leaſe for Years was granted by Fine, and the Leſſee was ouſted, and the Leſſor diſ- 
ſeiſed, rhe Conuſee might have an Aſſiſe; and therefore as to all theſe Purpoſes the 
Attornment of the Tenant was not needful: But the Grantee, his Heir or Aſſignee, 
could not diſtrain the Tenant for Rent, nor bring any Action that lay in Privity be- 
tween him and the Tenant, as Waſte upon a Waſte done by the Tenant, Writ of Entry 
ad communem legem, or in caſu proviſo, or in conſimili caſu upon the Alienation of the 
Tenant's Eſcheat upon the dying of the Tenant without Heirs, or Ward, upon the 
Death of the Tenant's Heir within Age, or Writ of Cuſtoms and Services, until he had 


the Attornment of the Tenant ; a hone it as to all theſe Purpoſes the Attornment 


of the Tenant was neceſſiry. And ſhence it was that the Conuſee of a Fine had Means 
appointed him by the Law to compel the Tenant to attorn; for where the Lord 
granted the Seigniory to another, and the Tenant would not attorn, the Conuſee be- 


fore the Fine ingroſſed might have a Writ called a Per quæ ſervitia, to compel him Per que /er> 
_ to attorn. And where a Man granted a Rent to another, and the Tenant of the Land via. 
ut of which the Rent iſſued would not attorn, the Conuſee of the Rent might have 
bi a Writ called a Quem redditum reddit, to compel him to attorn. And where a Man 2uem redii- 


nant would not attorn, the Conuſee of the Reverſion or Remainder might have a 
Lid juris clamat, to compel the Tenant for Life to attorn. 


rendered the antient Learning concerning Attornments almoſt uſeleſs, therefore I ſhall 
be as brief upon this Head as I can, ſo as to omit nothing which may be neceſſary to 
tie Knowledge of the Nature, Uſe and Effect of Grants. 


Fifthly, By whom an Attornment may and muſt Le made, or not. 


By the Stat. 4 f 5 A. c. 16. the Tenants of Manors, or of Lands out of which any 
ents ſhall be iſſuing, or the particular Tenants upon whoſe particular Eſtates any 
everſions or Remainders ſhall and may be expectant or depending, needs not make 
any Attornmeat upon any Grant or Conveyance, by any Fine or otherwiſe, of any 
anors or Rents, or of the Reverſion or Remainder of any Meſſuages or Lands; 
f ck Grant or Conveyance is as good and effectual without their Attornment as 

ith, 
And further by the Stat. 11 Geo. 2. c. 19. all Attornments of the Tenants of any 
Me vages, Lands, Tenements or Hereditaments, are void, unleſs made in Pur- 
or Conſequence of ſome Judgment at Law, or Decree or Order in Equity, or 


made 


granted a Reverſion or a Remainder of his Tenant for Life to another, and the Te- un reddit. 


But now the before- Nd juris 
mentioned Statutes of the 4th and 5th of Ann. c. 16. and the 11 Geo. 2. c. 19. has m_ 
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made with the Privity and Conſent of the Landlord, Leſſor, or to any Mortgage 
after the Mortgage is forfeited. 

If a Woman that hath a Husband be to attorn, the Husband may and muſt do it 
for her, and the Attornment of the Husband for the Wife, whether it be expreſſed 
or implied, will bind the Wife. Co. Lit. 312. Lit. F. 558. 

A voluntary Attornment, where it is needful, may be made by an Infant, or one 
that is deaf and dumb, (who may do it by Signs); but one that is Non compos mentis 
cannot make an Attornment. Co. Lit. 315. 


Sixthly, To whom an Attorument may and muſt be made, or not. 


Where an Attornment is neceſſary, it muſt always be made to the Grantee accord. 
ing to the Grant, whether the Attornment be expreſſed or implied. Bur if divers | 
take by Grant, the Attornment may be made to one of them, and this ſhall avail the 8 
Reſt. Co. Lit. 310, 312. | | | i 

By Stat. 11 Geo. 2. c. 19. Attornments of Tenants may be made to any Mortgaget 
after the Mortgage is forfeited. See more of this Statute before. , 

| | Seventhly, At what Time an Attornment muſt be made. n 

In all Caſes larly where Attornment is neceſſary, it muſt be made in the - 
Life-time of the Parties Grantor and Grantee, or Exchangor or Exchangee : For 
if either of them die before the Attornment be made, (where it is requ!/ſite) the 5 
Grant or Exchange is void. And therefore (before the Stat. 4 & 5 Ann. c. 16.) if * 
a Manor was granted, and Livery of Seiſin given upon the Demeines thereof, and , 
one of the Tenants died before Attornment ws made by him, his Tenement would " 
not paſs; and the Grant as to that Part was void; for in ſuch Caſe all the Tenants ot 
but Tenant at Will were obliged to attorn. And altho' the Grant of the Revetſion * 
was to begin at a Day to come, and after the Death of either of the Partics, yet the a 
Attornment was to be made in the Life- time of the Parties, or otherwiſe the Grant 0 
would not be good. And yet an Attornment might be made after the Death of the the 
Tenant by his Heir, and after the "Conveyance of the Tenant by his Aſſignee. Ct. nar 
Lit. 310, 315. Lit. F. 551. Perk. 5. 263, 231. 1 Co. 151. 2 Co. 35. thi 

And if a Leaſe was made of a Reverſion to begin at a Day to come, the Attorn- Cal 
ment might be made before or after the Day, ſo it was made in the Life-time of the 1 
Parties. 2 Co. 35. 4 erat 
And if one granted his Reverſion of I biteacre or Blackacre, and the Tenant at. Gra 
torned to the Grant before the Grantee had made his Election, which Acre he would Lon 
have ; this was a good Attornment. Co. Lit. 310. 2nd 

| Ling 

Eighthly, How to make an Attornment, and er hat ſball be ſaid a good Attornment, of u fa 
) 90 5 | of 

To the making of a good Attornment where it is needful, divers Things are te. 1. 


quired: | | | 
1. It muſt be made by the Perſon who ought to make ir. 
2. It muſt be made to the Perſon who ought to take it. 
3. It muſt be made in convenient 'Time. 

If it was an expreſs Attornment, the Tenant was firſt to have Notice of th 
Grant of the Reverſion, Rent, Sc. to which he was to attorn : But otherwile t W# 
of an Attornment in Law, for there Notice in all Caſes was not neceſſary. 

See the Statutes concerning Attornments before. | 

5. And it muſt be done in the Manner the Law preſcribes. Ko 

It may be made by Words or Deeds without any Writing ; or by Deed Or Writing 
(which is the ſafeſt way). And any Words written or ſpoken by the Tenant, ws 
import an Aſſent and Agreement to the Grant in ſuch Manner as the ſame is made 
after Notice given to him of the Grant, whether it be in the Preſence or the 2 
of the Grantee, will make a good Attornment in Deed. And therefore if the s 
nant after Knowledge of the Grant uſes the Words following, or any others to 4 
like Effect to the Grantee, viz. I do attorn, or turn Tenant to you according bo 
Grant ; or I become your Tenant ; or I agree to the Gram; or I am «ell centeui * * 
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grant; or God ſend you Foy of it: Theſe are good expreſs Attornments. And if the 
Tenant, after Knowledge of the Grant, pays, does or delivers all, or any Part of 
the Rent or Service before or at the Time when the ſame is due to the Grantee, or 
gives a Penny, or Farthing, an Ox, or a Knife, or any ſuch Thing, or. any other 
daluable Thing in the Name of Attornment, or in the Name of Seifin of the Rent; 
this is a good expreſs Attornment ; and that Attornment which is made by Words 
and Deed, is beſt to be ſigned, for that leaves a more deep Impreſſion in the Mind 
of the Witneſſes. But by the Common Law, if A. had a Rent-charge iſſuing out 
of his Land, and he granted it to a Stranger, and A. gave him an Ox to put him in 
Poſſeſſion of the Rent; this was no good Attornment. Co. Lit. 309, 310, 315. 
40 Ed. 3. 15. Lit. F. 551, 563, 513. Plow. 3 | 

If a Reverſion ' before the ſaid Statutes) was granted of two Acres, or for forty Attornment of 
Years; or .if Services were granted, and the Tenant attorned for one Acre, or for Part of _ 
Fart of the forty Years, or for Part of the Services; this extended to all, and was a gs wh yr 
good Attornment for both the Acres, all the forty Years and all the Services; and ; 
that, altho* the Tenant ſaid expreſly it ſhould be good but for a Part, and not for the 
Whole. And ſo alſo it was of an Attornment in Law. And therefore if the Grantee 
by Fine of Services ſued out a Scire Fatias to have Execution of any Part of the 
Services, and had Judgment to recover any Part, or a Leſſee of three Acres ſur— 
rendered one of them to the Grantee of the Reverſion of all the three Acres; this 
was a good Attornment of the Whole. But'if one attorned for Part of the Land, or 
for Part of the Services in Caſe of the Grant of a Reverſion of Land, or the Grant 
of Services, and had no Notice of the Grant of any more; this Attornment was not 
good for any Part, but void for all. 2 Co. 68. Lit. f. 564. Co. Lit. 297, 309, 314. 

If a Seigniory, Reverſion, or the like, (before the ſaid Statutes) were granted to Auornment 
wo or more, and the Tenant after Notice thereof attorned to one of them; this was to one good te 
a good Attornment to perfect the Grant to both, or all of them. But if one died *<r3 
fore Attornment, and the Tenant attorned to the Survivor or Survivors ; this would 
not avail the Heir of him that was dead, but it was good to perfect the Grant to the 
Survivor or Survivors, to whom it was made. Co. Lit. 297. 2 Co. 67, 68. 

And if a Reverſion was granted to Husband and Wife, and the Tenant attorned 
to his Wife in the Abſence of the Husband ; this was a good Attornment to perfect 
the Grant to them both. Bur if a Reverſion was granted to two Men, and the Te- 
nant had Notice only of a Grant made to one of them, and he attorned to him only ; 
this Attornment was void, and not good to perfect the Grant to either of them. 

Calvins Caſe, Paſch. ) Fac. B. R. 2 Co. 68. 

If two Jointenants was for Life or Years, and the Reverſion of their Eſtate was Attornment 
granted (before the ſaid Statutes) to a Stranger, and one of them attorned to the by one good 
Grant of the Reverſion; this was a good Attorument for both of them. The like 4er othets. 
Law was for Tenants in Common. Bur if A. B. C and D. were Leſſees for Years, 
and C. and D. were outlawed, ſo as they forfeited their Parts to the King, and the 
Ling became Tenant in Common with A. and B. and after the Reverſion was granted 
to a Stranger, and A. B. C. and D. attorned ; this was no good Attornment to per- 
fect the Grant of the Reverſion, for C. and D. could not attorn, and the Attornment 


of 4. and B. for the King and themſelves was not good. 2 Co. 66, 67. Lit. $. 566. 
car. in Lord Brook's Caſe in Cur” Ward”. 


737 


Ninthly, Ibo ſhall be compelled to attorn, or not, and where. 


In all Caſes for the moſt part where Attornment is needful, the Tenant, whether 
e be Tenant in Fee-fimple, for Life, Years, by Statute, Elegit, or as Executor 
until Debts be paid, ſhall be compelled to attorn. And altho* the Tenant be an In- 
"nt, and comes to the Land by Purchaſe or Deſcent, yet he may be compelled to 
Worn; but then in this Caſe his Attornment ſhall not prejudice him, for when he is 
4 = gs he may diſclaim, or ſay he holds by leſs Services. 6 Co. 68. 9 Co. 84. 
Lit. 315. | 

In all Cafes for the moſt part where an Attornment is not needfu), there is no 
Veans to compel the Tenant to attorn; and therefore the Tenant cannot be com- 
Plled to attorn to him that comes to a Reverſion or Remainder by Eſcheat, Forfei- 


We, Be. 6 Co. 68. Co. Lit. 318. 
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If one (by the Common Law) grants his Reverſion of Land in Mortmain without 
a Licence, the Tenant may not be compelled to attorn until there be a Licence had 
from the King. Co. Lit. 318. 3 Co. 86. 

Alſo it is a general Rule, that when the Grant by Fine is defeaſible, there the 
Tenant ſhall not be compelled to attorn: As if an Infant levies a Fine, this is qe. 
feaſible by Writ of Error during his Minority, and therefore the 'Tenant ſhall not be 
compelled to attorn. So if the Land was held in Antient Demeſne, and he in the 
Reverſion levied a Fine of the Reverſion at the Common Law; the Tenant could 
not be compelled to attorn, becauſe the Eſtate that paſſed was reverſable by Writ of 
Diſceit. Co. Lit. 318. 3 Co. 86. ö 


* 


Tenthly, How an Attorument ſhall enure aud be taken. 


If the Grant be abſolute, and the Attornment be on Condition, yet this (hall 
enure according to the Grant. 80 if the Attornment be but to Part of the Things, 
or Part of the Time granted; this ſhall enure to perfect the Grant for all. So if 
the Attornment be made but to one of the Grantees, it ſhall enure to the Reſt. 80 
if the Attornment be made to the particular Tenant, it ſhall enure to him in the Re. 
mainder to perfect his Eſtate alſo. Co. Lit. 309, 310, 297. 

If the Eſtate of the Tenant be with a Privilege annexed, as without Impeachment 
of Waſte, or the like, and the Tenant attorns generally without any Saving of hi; 
Privilege ; if the Attornment be gratis and voluntary, whether it be an Attornment 
in Law or in Deed, this ſhall not enure to extinguiſh his Privilege : But if the At. 
tornment be made by the Compulſion of a Writ in this Manner, and without this 
Saying, he has loſt his Privilege for ever. G. Lit. 320. | 

If a Reverſion, Sc. (before the ſaid Statutes) was granted to two ſeveral Men one 
after another, and he that had the latter Grant got the Attornment of the Tenant to 
his Grant before the other ; this would enure to perfect the latter, and the firſt Grant 
afterwards could not be made good. Co. Lit. 310. Ws 

And if a Reverſion was granted to a Man and Woman unmarried, and before At. 
tornment they intermarried, and then the Tenant attorned ; they were to have the 
Eſtate by Moieties. Co. Liz. 310. 


U 

ce 

Eleventhly, How an Attornment ſball relate. . 

An Attornment as to the Party Grantor, ſhall have Relation to the Time of the De 
Grant, to make the Thing to paſs out of the Grantor ab initio, altho* it be made 
many Years after the Grant; and therefore all Acts done by him after the Time of | 
the Grant, and before the Attornment, to the Prejudice of his own Grant, as grant- : 
ing of Rents, entering into Statutes, or the like, are void, as to the Land to charge ort 
it: And hence it is, that (before the ſaid Statutes) if a Reverſion was granted to an ther 
Alien, and before Attornment of the Tenant he was made Denizen ; . 6 King upon bes 
Office found ſhould have the Land, and yet it ſhould not ſo relate as to make the for | 
Tenants chargeable to the Grantee for any mean Arrearages, or for any ,Waſte u 
the Lands from the Time of the Grant to the Time of the Attornment. But i tere 
reſpect of a Stranger it ſhould not relate at all. And therefore if two Deeds ele 3, 


made of a Reverſion at ſeveral Times, and he whoſe Deed was made laſt got Attorn- 
ment firſt, the Reverſion did paſs to him; and tho? the other got Attornment after. 
wards, yet this would not help him by Relation; and altho' the former Grant of tie 
Reverſion was in Fee, and the latter for Life only, yet the Law was all one in both 
Caſes. Co. Lit. 310. | | 
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Of Leaſes. 


(A) 4 Leaſe what, and Leſſor and Leſſee who. 


Leaſe (from Laiſſer, Dimittere, to part with) is a Demiſe or Letting of Lands, 
Rent, Common, or any Hereditament, to another for a leſſer Time than he 
who lets it has in it, (for when a Leſſee for Life or Years grants over all his Eſtate or 
Time to another, this is more properly called an Aſſignment than a Leaſe) and is 


moſt commonly and aptly made by the Words Demiſe, Grant and Let, altho* it may 
be made and done by otber Words. 


He who lets is called the Leſſor, and he to whom it is let the Leſſee. 
The Word Leaſe is alſo ſometimes (altho' improperly) applied to the Eſtate, 5. e. 
the Title, Time or Intereſt the Leſſee has to the Thing demiſed, and then it is rather 
referred to the Thing taken or had, and the Intereſt of the Taker therein ; But in 


this Place it is applied rather to the Manner or Means of attaining or coming to the 
Thing letten. | 


(B) Kinds of Leaſes. 


Leaſe in this Senſe is ſometimes made and done by Record, as a Fine, Recovery, 


Sc. and ſometimes and moſt frequently by Writing called a Leaſe by Inden- 
| ture, altho* it may be made by Deed Poll. 
4 And ſometimes it is by Parol, without any Miriting, as by the Common Law it 
k might be of Land or ſuch like Thing grantable without Deed for Life, and never ſo 
many Years. But now by the Sas. 29 Car. 2. c. 3. All Eſtates, Intereſts of Freehold, 
l or Term of Nears, or any uncertain Intereſt in or out of Lands, Cc. not put in 
Writing, and figned by the Parties making them, or their Agents, authorized by 
Writing, ſhall have no greater Effect than as Leaſes at Vill; except Leaſes not ex- 
ceeding three Years, whereof the Rent reſerved ſhall be two Thirds of the full Value 
of the Thing demiſed. And no ſuch Eſtates or Intereſts (not being- Copyhold or 
Cuſtomary Intereſts) ſhall be aſſigned, granted or ſurrendred, unleſs it be either by 
he Deed or Note in Writing, ſigned as before, or by Act and Operatiomef Law. 


de A Leaſe may be made either, 
of 1. For Life, (i. e. for the Life of the Leſſee, or another, or both) or, 
t- 2. For Tears, (i. e. for a certain Number of Years, as ten, a hundred, a thouſand 


rge or ten thouſand Years) Months, Weeks or Days, as the Leſſor and Leſſee agree; and 
then the Eſtate is properly called a Term of Tears; for the Word Term not only ſigni- 
don bes the Limits and Limitation of Time, but alſo the Eſtate and Intereſt that paſſes 
for that Time : Some of theſe Leaſes alſo for Years commence in preſenti, and ſome 
i” futuro, at a Day to come; and the Leaſe that is to begin in futuro is called an In- 
t in tereſſe Termini, or future Intereſt. Or, | 
were 3. At Will, when a Leaſe is made of Land to be held at the Will and Pleaſure of 
ore the Leſſor, or at the Will and Pleaſure of the Leſſor and Leſſee together ; and ſuch 
a Leaſe may be made by Word of Mouth as well as the former. = 


And there is a common way of conveying by mutual Leaſes, or by Leaſe on each 
both Side, which is called a Conveyance by Demiſe and Re-demiſe, and is proper upon the 
rant of a Rent=charge. 


(C) Things neceſſarily required in every good Leaſe. 


R Feularly theſe Things muſt concur to the making of every good Leaſe : 


I. There muſt be a Leſſor, (as in other Grants) and he muſt be a Perſon 
on N — not reſtrained to make a Leaſe. 


here muſt be a Leſſee, and he muſt be capable of the Thing demiſed, and not 
Uiſabled to receive it. 


3. There muſt be a Thing demiſed, and ſuch a Thing as is demiſable. 10 
4. 


” 
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4. If the Thing demiſed be not grantable without a Deed, or the Party demiſi 
not able to grant without a Deed, the Leaſe muſt be made by Deed ; and if ſo, het 
there muſt be a ſufficient Deſcription and ſetting forth of the Perſon of the Leſſor 
Leſſee, and the Thing leaſed, and all neceſſary Circumſtances, as Sealing, Delivery, 
Sc. required in other Grants muſt be obſerved. f 

5. If it be a Leaſe for Years, it muſt have a certain Commencement, at ef 
when it comes to take Effect in Intereſt or Poſſeſſion, and a certain Determination 
either by an expreſs Enumeration of Years, or by Reference to a Certainty that i; 
expreſſed, or by reducing it to a Certainty upon ſome contingent Precedent by Matter 
ex Lage and then the Contingent muſt happen before the Death of the Leſſor 
or Leſſee. 

6. There muſt be all needful Ceremonies, as Livery of Seiſin, Attornment, and 
the like, in Caſes where they are requiſite, | 

7. There muſt be an Acceptance of the Thing demiſed, and the Eſtate by 
the Leſſee. But whether any Rent be reſerved upon a Leaſe for Life, Years, or at 
Will, or not, is not material, except only in the Caſes of Leaſes made by Tenant in 
Tail, Husband and Wife, and Eccleſiaſtical Perſons ; of which ſee hereaſter. 


(D) IVhat is a good Leaſe for Life or Tears with reſpeft to the Leſſr ad 
Leſſee, the Thing leaſed, and the Eſtate, Property or Poſſeſſion of the 


Lefjor, &c. therein. - 

Eaſes for Life, Years, or at Will, may be made of any Thing corporeal or incor- L 

poreal, that lies in Livery or Grant. Alſo Leaſes for Years may be made of any th 

Goods or Chattels. Bro. Leaſes 23. 4 

A Man ſeiſed of an Eſtate in Fee-ſimple in his own Right of any Lands or Tene. 5 

ments, may by Deed or Writing in the Country, (or before the Stat. 29 Czr. 2. c. 3. CG: 

might without Writing by Word of —_— make a Leaſe of it for what Lives or * 

Years he will or would. And he that is ſeiſed of an Eſtate in Tail of any Lands or the 
Tenements, may make any Leaſe out of it for his own Life, but no longer, unleſs it W 

be by Fine or Recovery, or it be ſuch a Leaſe as is warranted by the Statute of Le 

32 H. 8. And he who is ſeiſed of Lands or 'Tenements of any Eſtate for his own or Pr. 
another's Life, may make what Leaſe for Years he will of it, and it will be good s 

long as the Leaſe. for Life does laſt. And he who is poſſeſſed of Lands or 'Tene- WW 

ments for Years, may make a Leaſe of it for all or part of the Years, and theſe by 

are good Leaſes. The Tenants for Life or Years may alſo aſſign over all their Eſtates “ 

if they pleaſe. And if ſuch Tenants make Leaſes for longer Time, as if Leſſee be! 

for Years make a Leaſe for Life; by this the Land will paſs for Life, if the Term 1 

of Years laſt ſo long. But if he gives Livery of Seiſin upon it, (as he muſt to make ther 

the Leaſe for Life good) this is. a Forfeiture of the Eſtate for Years. 1 C. 10 

7 Co. 12. Plow. 524. B 

Infant. If an Infant be feiſed of Land in Fee-ſimple, and he makes a Leaſe for Years F 
it, rendring no Rent; this Leaſe is void. But if there be a Rent reſerved upon the de 

Leaſe, then the Leaſe is but voidable, and may by the Acceptance of the Rent 71 

: the*Infant after his full Age be made good. 9 H. J. 24. 18 Ed. 4. 2. Plow. 545: * 
Jointenants, Fointenants, Tenants in Common and Parceners, may make Leaſes for Life or Yea! * 


Conn n of their own Parts and Purparties at their Pleaſure ; and theſe Leaſes will bind theit 
Larcenets. Companions. And one Coparcener or Tenant in Common may make a Leaſe of his Part "*y 
to his Companion, if he will. Lit. Chap. Tenant in Common. F. N. B. 62. G. 
If a Feoffment be made upon Condition, and before the Time of Performance d 
the Condition the Feoffor and Feoffee join to make a Leaſe for Life or Years ® 
: the Land; this is a good Leaſe. | 
Baron and A Man that has an Eſtate in Land to him and his Wife and his Heirs, may 1% 
r what Leaſe he will of the Land, and this will be good againſt all Men but bis We 
only, and that for her Time. Bro. Leaſes 58. 

Leſſor in Fee If there be Leſſor in Fee, and Leſſee for ten Years; in this Caſe they two m 
2 for — * and make a Leaſe for Lives, or for any Term of Years, and this“ 
1 ood. 10 Co. 49. | | 
Pint iſee. 5 A Diſſeiſee DO make a Leaſe of that Land whereof he is diſſeiſed, until be 

makes his Entry, or recovers the Poſſeſſion of the Land again. Plow. 133. 
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% neither can a Woman that has recovered the third Part of her Husband's Dower. 
Lands in a Writ of Dower, make any Leaſe of it before ſhe be in Poſſeſſion by 
Execution. Bro. Sci. Fa. 36. | | 

And yet if a Leaſe be made to me for Years, I may make a Leaſe of part, or an 
Aſſignment of all the Term before I have made my Entry into the Land demiſed. 

Lit. 46. | | | | 
5 the Father dies, and the Son makes a Leaſe to a Stranger of the Land de- 
{cended to him before his Entry, this is a good Leaſe: But if a Stranger had entred 
and abated into the Land, and then the Son had made the Leaſe, contra. Plot. 

142. | 
* {ne Caſes ſuch Perſons as are not ſeiſed in Fee-fimple, Cc. nor able to de- By ſpecial 
five ſuch Eſtates for Life or Years out of their own Eſtates, may lawfully notwith- _ wow 
ſanding make ſuch Leaſes for Life, Ec. And this is ſometimes by a ſpecial Act of I gag. 
Parliament enabling them ſo to do. And hence it is alſo that a Tenant in Tail may 
make Leaſes for three Lives, or twenty-one Years. And ſometimes it is by ſpecial 
Power or Authority given or reſerved by and to the Party himſelf that had the Fee- 
imple in bim, or given to ſome other to do it in his Name; and Leaſes thus made 
may be good. And therefore if any Act of Parliament enable a Tenant in Tail or a 
Tenant for Life to make Leaſes for three Lives, or twenty-one Years, Leaſes that 
are ſo made in Purſuit of that Authority are good. And if a Man be ſeiſed of Land 
in Fee, and conveys it to the Uſe of himſelf for Life, or in Tail, with divers Re- 
mainders over, with a Proviſo that it ſhall be lawful for him, or any ſuch Tenant in 
Tail, to make Leaſes for twenty-one Years; in this Caſe he or they may make ſuch 
Leaſes, and they will be good. Burt in both theſe Caſes Care muſt be had to purſue 
the Authority ſtrictly, that the Leaſes made be according to the Power and Direction 
given by the Statute or Proviſo; for if it differs and varies ever ſo little from the 
Senſe and Meaning of the ſame, the Leaſe will not be good. And therefore in the 
Caſe before of a Power to make Leaſes for twenty-one Years, if the Party makes 
more Leaſes for twenty-one Years at one Time than one, they are all void except 
the firſt, becauſe it is againſt the Intent of the Parties, tho? it be not againſt the 
Words. And fo if the Power be to make Leaſes for three Lives, he cannot make a 
Leaſe for ninety-nine Years, if three Lives ſo long live. But if the Power be thus: 
Provided, &c. that he may make any Leaſe in Poſſeſſion or Reverſion, ſo as it does not 
exceed the Number of three Lives, or twenty-one Tears; in this Caſe a Leaſe may be 
made for ninety-nine Years, if three Lives live ſo long. But where Uſes are raiſed 
by way of Covenant, and in the Deed there is a Proviſo, that the Covenantor for divers 
good Conſiderations may make Leaſes for Tears; this Power is void, and no Leaſe can 


Tee de made hereupon, neither will any Averment help in this Caſe. And if a Man has 

fo a Letter of Attorney, or other Authority to make Leaſes for another, and makes 

* them accordingly ; ſuch Leaſes are good. 5 Co. 5. Dyer 357. 6 Co. 2, 8, 10. 
I Co, 115. | 

44, 


But herein obſcrve three Things : 

Firf, That the Authority be good. 

Secondly, That he who is Deputy or Attorney purſues the Authority ſtrictly. 

Thirdly, That he does it in the Name of his Maſter, and not in his own Name. 
9 Co. 76. | | | | * 
A Leaſe for a greater Number of Years than the Leſſor had Power to grant, ſhall 
be food in Equity for ſo many Years as he had Power therein: So that where a 
lerſon bath Power to leaſe for ten Years, and he leaſeth for twenty Years, the Leaſe 
lall be good for ten Years of the twenty. 3 Chan. Rep. 11. 1 Chan. Ca. 23. 

A Leaſe for Years mortgaged and near expiring, was renewed by the Mortgagor's 
zecutors; it was decreed that the new Leaſe, allowing the Charges, ſhould be aſ- 
igned to the Plaintiff, and made ſubje& to the Payment of the Mortgage Money 
ud Intereſt. Finch's Rep. 393, 394. 
If a Leaſe for Years be limited in 'Truſt for Heirs Male, Ec. the Limitation is 
"din Law, and the Term ſhall go to the Executors or Adminiſtrators : But an AC- 
zument of a Leaſe, with Limitations in Tail, Remainder over in 'Truſt ; tho” it be 
2 in Law, it has been held good in Equity by the Intent. 1 Char. Rep, 16. 
an. Rep. 58. | | 3 | | 

The Heir all have a Leaſe aſſigned to attend the Inheritance, and not the Exe- 
Uor: Anda Leaſe waiting on the Inheritance, where it is not Aſſets in Law, is not 


Aﬀers in vity, han. Ca. 156, 49. 
Equity, 2 Char 56, 49 * ST 
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Leaſes deviſed by Will are Aſſets to Pay the Teſtator's Debts notwithſtanding the 
Aſſent of the Executors to the Deviſe of them. 1 Chan. Ca. 259). 

The Queſtion was, whether the Inheritance of the Land being gone and made 
void, the Leaſe which was to attend it ſhould go according to Uſes declared by Cone. 
nant to ſtand ſeiſed. Decreed in this Caſe, that it being a Settlement on Marria 
and ſo on a Conſideration, it ſhould go to the Wife for ſo many Years as ſhe lived, 
t-Chban: Gt, 4]: 15 15537 6 01 53 * | | 
A ſeiſed 1 Fee of an Eſtate, demiſed to B. his Executors, Cc. for ninety- nine 
Years, in Truſt for, himſelf and his Wife for their Lives, and the Life of the Sur. 
vivor, and after the Death of the Survivor, in Truſt for the Heirs of their two 
Bodies; and in Default of ſuch Iſſue, it Truſt for the Heirs of the Body of A and 
in Default of ſuch Iſſue, in Truſt for the Heirs of the Survivor of Husband and Wi: 
A. his Wife had Iſſue a Son, A. dies, and afterwards the Son dies without Iſſue; the 
Wife adminiſtred to her Husband and Son, and aſſigns the Term to C The Queſtion 
was, who was intitled to the 'Truſt of this Term, whether it was attendant on the 
Reverſion, and ſo belonged to the Plaintiff as the Heir at Law of A. who was in- 
titled to the Reverſion in Fee expectant on this Term, or to the Defendant c 33 
Aſſignee of the Wife? The Maſter of the Rolls decreed the Title to belong to the 
Aſſignee of the Wife, and that this Term ſhould not be attendant on the Inheritance; 
for that the Party who raiſed the Term, and bad Power to fever it from the Inheri. 
tance, ſhewed his Intention ſo to do, by limiting the Truſt of the Survivor of hin 
and his Wife, and the Heirs of the Survivor, which tho' it was a void Limitation, 
yet ſufficed to ſhew his Intent to ſever ſuch Term from the Reverſion. 1 7, 360, 


(E) What Leaſes (or other Ats) may be made (or done) by a Tenant in Tai, 

and what Leaſes made ” ſuch a Tenant ſhall be good to bind the Iſue, or 
him in Remainder, or others after the Death of the Tenant in Tail; and 
how they ſhall bind. 


ARNE Perſon whatſoever of full Age that has any Eſtate of Inheritance in Fee- 
| tail in his own Right of any Lands, Tenements or Hereditaments, may at this 
Day without Fine or Recovery make Leaſes of ſuch Lands for Lives or Years, and 
ſuch Leaſes ſhall be good, ſo as theſe Conditions and Incidents following be therein 
obſerved and kept. Stat. 32 H. 8. c. 28. Co. Lit. 44. 

Firſt, Such Leaſes muſt be by Deed indented, and not by Deed Poll or by Parol 

Secondly, They muſt be made to begin from the Day of the Making thereof, ct 
from the Making thereof; and . K a Leaſe made to begin from Michaelnas, 
which ſhall be three Years after, for twenty-one Years, or a Leaſe made to 77 
after the Death of the Tenant in Tail for twenty-one Years, is not good. But it a 


Leaſe be made for twenty-one Years to begin at Michaelmas next; this is 3 pood 5 
Leaſe. 5 Co. 6. Dyer 246. rel 
Thirdly, If there be an old Leaſe in Being of the Land, the ſame muſt be {ur- 75 
rendred, or expired and ended within a Year of the Time of the Making of the F 
new Leaſe ; and this Surrender muſt be abſolut- and not conditional; alſo it mult be tha 
1 and not. illuſory, or in Shew only; for ſadum non dicitur quod non perjeverdh . 
5 Co. 2. | | 
Fyurthly, There muſt not be a double or concurrent Leaſe in Being at one Time; * 
as if a Leaſe for Years be made according to the Statute, he in the Reverſion cannot the 
afterwards expulſe the Leſſee, and make a Leaſe for Life or Lives, or another Leate Fi 
for Years according to the Statute, nor e converſo. 5 Co. 2. But if a Leaſe for Yea! eu 
made to one, and afterwards a Leaſe for Lite is made to another, and a Letter 44 
ttorney is made to give Livery of Seiſin upon the Leaſe for Life, and before the 4 


Livery made the firſt Leaſe is ſurrendred; in this Caſe the ſecond Leaſe is 8 
Spark's Caſe, Trin. 4 fac. B. R. 

Fifthly, Theſe Leaſes muſt not exceed three Lives, or twenty-one Years, from the 
Time of the Making of them; and therefore if a Tenant in Tail makes a Leaſe fol 
twenty-two or for — Years, or for four Lives; this Leaſe is void, and that not 
only for the Overplus of Time more than three Lives or twenty-one Years, but fot 
that Time of three Lives or twenty-one Years alſo. And it has been reſolved, that 
if a Tenant in Tail makes a Leaſe for ninety-nine Years determinable yo ol 
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Lives; this is not a good Leaſe. But if a Leaſe be made by a Tenant in Tail for a 
leſſer Time, as for two Lives, or for twenty Years ; this is a good Leaſe. And if a 
Leaſe be made for four Lives, and it happens that one of the Lives dies before the 
Tenant in Tail dies, Jer this Accident will not make the Leaſe good, but it remains 
voidable notwithſtanding. 5 Co. 6. Dyer 246. | 

Sixthly, Theſe Leaſes muſt be of Lands, Tenements or Hereditaments manurable 
or corporeal, which are neceſſary to be letten, and whereout a Rent by Law may be 
iſſuing and reſerved, 5 Co. 2. And therefore if a Tenant in Tail makes a Leaſe of 
ſuch a Thing as lies in Grant, as an Advowſon, Fair, Market, Franchiſe, or the 
like, out of which a Rent cannot be reſerved, eſpecially if it be a Leaſe for Life ; 
this Leaſe is void, and that altho' the 2 have been antiently and accuſtomably 
letten; and a Grant of a Rent- charge therefore out of ſuch Lands is void. Talleu- 
tines Caſe, Paſ. 3 Fac. B. R. 11 Co. 6o. 

And if Tenant in Tail makes a Leaſe for three Lives of a Portion of Tithes ren- 
dring Rent, this Leaſe is unqueſtionably void. And ſo alſo it ſeems it is if it be a 
Leaſe for twenty-one Years. Trin. 2 Fac. B. R. adjudged, Dodington's Caſe. 

Seventbly, They muſt be of ſuch Lands or Tenements which have been moſt com- 
monly letten to Farm, or occupied by the Farmers thereof by the Space of twenty 
Years next before the Leaſe made, ſo as if it has been letten for eleven Years at one 
or ſeveral Times within twenty Years before the new Leaſe made, it is ſufficient. 
And altho* the Letting have been by Copy of Court-Roll only, yet ſuch a Letting 
in Fee for Life or Years is a ſufficient Letting, and ſo alſo is a Letting at Will by the 
Common Law. But theſe Lettings to Farm muſt be made by ſuch as are ſeiſed of 
an Eſtate of Inheritance; for if it has been only by Guardian in Chivalry, Tenant by 
the Curteſy, in Dower, or the like; this will not ſerve to be a Letting within the 
Intent of the Statute. 6 Co. 37. Dyer 271. 

Eighthly, There muſt be reſerved upon ſuch Leaſes yearly during the ſame Leaſes, 
due and ,payable to the Leſſor and his Heirs, to whom the Reverſion ſhall appertain, 
ſo much yearly Farm or Rent, or more, as has been moſt accuſtomably yielded or 
paid for the Lands, Ec. within twenty Years next before ſuch Leaſe made; and 
therefore if the Rent be reſerved but for Part of the Time of the new Leaſe, this 
Leaſe is void. And if the Tenant in Tail has twenty Acres of Land that has been 
accuſtomably letten, and he makes a Leaſe of theſe twenty Acres, and of one Acre 
more which has not been accuſtomably letten, reſerving the uſual yearly Rent, and 
ſo much more as to exceed the Value of the other Acre; this is not a good Leaſe by 
the Statute, So if the Tenant in Tail of two Farms, the one at twenty Pounds 
Rent, the other at ten Pounds Rent, and he makes a Leaſe of both theſe Farms to- 
pou at thirty Pounds Rent; this is not a good Leaſe within the Statute. 5 Co. 8. 

Co. 6, 3, 38. 

But if beſides the annual Rent there have been formerly reſerved Things not annual, 
as Heriots, Fines, or other Profits upon the Death of the Farmers, or Profit out of 
another's Soil, as Paſturage for a Colt, Ec. if upon the new Leaſe the yearly Rent be 
reſerved, altho* theſe collateral Obſervations be omitted, yet the Leaſes are good. 
Trin. 3 Fac. B. R. adjudged Trin. 18 Fac. B. R. | 

And ſo alſo if there be more Rent reſerved upon the new Leaſe than the Rent 
that has been antiently paid, the Leaſe is good notwithſtanding ; And yet if Tenant 
in Tail of Land lets a Part of it that has been accuſtomably letten, and reſerves the 
Rent pro rata, or more than after the Rate; this is not a good Leaſe. 5 Co. 6. 


_ 


Me; And yet if two Coparceners have twenty Acres of Land of equal Value between 
wy them in Tail, and theſe have been uſually letten, and they make Partition of theſe 
ear ds, ſo as each of them has ten Acres; in this Caſe they may make Leaſes of their 
* ſeveral Parts, reſerving the Half of the accuſtomable Rent. 5 Co. 5. And yet Co. Lit. 
* 44 b. is contra. | | 
4. And if upon the old Leaſe the Rent were payable at four Days in the Vear, and 
5 dy the new Leaſe it is reſerved to be paid at one Day; this is not a good Leaſe. But 
o if the Rent upon the old Leaſe be payable in Gold, and the new Rent be payable in 
m © liver; the Leaſe is not good. And if a Tenant in Tail be of a Manor that has 
ſe Jn uſually demiſed for ten Pounds Rent, and after a Tenancy Eſcheat, and then 
at 175 e makes a Leaſe of the Manor, rendring ten Pounds Rent by the Year; this is a 
** food Leaſe; but if the Leſſor purchaſes a Tenancy, then it ſeems otherwiſe. Jun. 
v hee Jar. B. R Cornwal's Caſe. 5 Co. 5, 6. 
Lives; 
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Ninthly, Such Leaſes muſt not be without Impeachment of Waſte ; and therefore 
if Tenant in Tail makes a Leaſe of his Land intailed without Impeachment of Waſte; 
this Leaſe is void. And if a Leaſe be made for Life, the Remainder for Life, Gn 
this is not a good Leaſe, for in this Caſe during the Remainders the Tenant for Liſe 
cannot be puniſhed for Waſte done. Bur if ſuch a Tenant of Land makes a Leaſe of 
it to F. S. for the Lives of three others; this is a good Leaſe, altho' it may after. 
wards become an Occupancy. 6 Cv. 37; and Meer's Caſe, adjudged. | 
 Tenthly, Such Leaſes muſt not be againſt any ſpecial Act of Parliament; and there. 
fore if a Woman that is Tenant in Tail of the Gift of her deceaſed Husband, or 
any of his Anceſtors whilſt ſhe is Sole, of after with another Husband, makes any ſuch 
Leaſe warranted by this Statute; yet this Leaſe is not good. Stat. 11 H. J. 20. 
3 Cy. 51. 

Eleventhly, They muſt have all due Ceremonies and Circumſtances for the Per. 
fection of them, as other ſuch like Leaſes have, as Livery of Seifin, and the like, 
where they are needful. And then only when Leaſes have theſe Conditions, and are 
made according to theſe Proviſions, are they ſaid to be within the Statute of 32 H 8, 
and ſuch only as do bind the 'Tenant in Tail himſelf, and Iſſue in Tail, for otherviſe 
if it be not warranted by this Statute, altho' it will bind the Tenant in Tail himſelf 
that made it, yet it will not bind his Iſſue, but as to him it will be void or voidable at 
the leaſt; for if Tenant' in Tail of Land makes a Leaſe of it for a hundred Years, 
without any Rent reſerved thereupon ; this Leaſe as to the Iſſue in Tail is void: But 
if he makes a Leaſe of his Land fbr 100 Years, rendring Rent, and has Iſſue, and dies; 
in this Caſe the Leaſe is only voidable by the Iſſue at his Pleaſure ; and therefore if 
the Iſſue accepts the Rent after the Death of the Tenant in Tail, by this Means the 
Leaſe is affirmed and become good. But howſoever the Leaſe be made, it will not 
bind him that comes in of a Remainder over, nor him that is the Donor; and there- 
fore if a Tenant in Tail makes a Leaſe warranted by the Statute, and after dies 
without Iſſue, ſo that the Land remains over to another, or reverts to the Donor ; in 
theſe Caſes neither he in the Remainder, nor the Donor, ſhall be bound by this 
Leaſe, for as to them the Leaſe is void. And yet by a Common Recovery the Te- 
nant in Tail may make Leaſes of or lay Charges upon the Land to bind the Donor 
and him in Remainder alſo, But otherwiſe it is of a Fine; for if Tenant in Tail 
makes a Leaſe for Years by Fine, this will not bar the Donor, nor the Remainder, 
in any Caſe where it is in a Stranger. And yet if the Remainder be in the 'Cenant 
in Tail himſelf, and he makes a Leaſe for Years by Deed according to the Statute, 
or by Fine; this Leaſe is good, and ſhall bind his own Remainder. 7 Co. 7. 8G 
54. Dyer 7, 8. Woman's Lawyer 13. Plow. 435, 436. | 
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(F) Mat Leaſes (or other Afts) may be made (or done) by the Husbaid 
with the Lands he has in Fee-ſimple or Fee-tail in the Right of bis Ilife 
or jointly with ber; and what Leaſes made by him of ſuch Lands are gu, 
or not, and how, | 


1 $64 Husband may at this Day without Fine or Recovery make Leaſes of ti: bart 
Land, Tenements or Hereditaments, whereof he has any Eſtate of Inheri- ter 
tance in Fee-ſimple or Fee- tail in the Right of his Wife, or jointly with his Wife, ee 
made before or after the Coverture, ſo as there be in ſuch Leaſes obſerved the eleven an 
Conditions or Limitations before required in the Leaſes made by Tenant in Tail, ec 


and ſo that the Wife do join in the ſame Deed, and be made Party thereunto, and 
do ſeal and deliver the ſame Deed herſelf in Perſon. Stat. 32 H.8. c. 28. Co. Lit. 44 
For if a Man and his Wife make a Letter of Attorney to another to deliver the 
Leaſe upon the Land, this Leaſe is not a good Leaſe from the Wife warranted 9 
the Stature. And yet then, as in other like Caſes of Leaſes not warranted by thi 
Statute, it is a good Leaſe againſt the Husband. And when the Leaſe is ſuch 4 
Leaſe as is warranted by the Statute, it binds the Husband and Wife both, and rhe 
Heirs of the Wife: But if it be an Eſtate-tail, it does not bind the Donor nor him u 
Remainder. Paſ. ) Fac. B. R. | | 1 
If the Husband and Wife at the Common Law had joined in a Leaſe of her * 
without rendring of Rent; this Leaſe had been void as againſt the Wife, and ſo 
the Law ſtill, 26 H. 8. 2. if 
2 
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If the Husband at the Common Law had been ſeiſed of Land in the Right of his 
Wife, and he had made a Leaſe for Years rendring Rent, and died; this Leaſe had 
deen void, and ſo is the Law till, 26 H. 8. 2. 2 Co. 11. 

If the Husband and Wife at the Common Law had made a Leaſe by Word, 
rendring Rent; this Leaſe had been void as againſt the Wife, and ſo is the Law till. 


l. 

be Husband and Wife together may by Fine or Recovery make what Leaſes they 
will of her Land, or charge it for what Time they will; and ſuch Leaſes and Charges 
will be good againſt the Husband and Wife both, and their Heirs alſo. But if the 
Husband alone levies any Fine of his Wife's Land, and thereby makes any Eſtate 
whatſoever z this will not bind the Wife after the Husband's Death, but ſhe may 
void it. And if the Husband and Wife make a Leaſe of her Land, rendring Rent 
to them and the Heirs of the Wife (as in ſuch Leaſes it ought to be); in this Caſe 
the Husband cannot by Fine or otherwiſe grant or diſcharge this Rent longer than 
during Coverture, unleſs the Wife join in the Fine, but the Rent ſhall deſcend, re- 
main of revert in ſuch Sort and Manner as the Land ſhould have done. Stat. 32 H. 8. 
„ 28, Vide Woman's Lawyer 163. | 

If a Woman ſeiſed of an Eſtate for Life, with a Power to make a Leaſe for three 
Lives or twenty-one Years, marries, and ſhe and her Husband join in making the 
Leaſe, and both die before the Leaſe is expired ; here, tho* the Husband in Right of 
his Wife, and ſhe in her own Right, are poſſeſſed of an Eſtate for Life, and there- 
fore can, as Owners, make a Leaſe, and there appears no Intention of the Parties, 
(imagining perhaps they ſhould have out. lived the Leaſe) that this Leafe ſhould be 
made by Virtue of the Power; yet becauſe the Leaſe, ſuppoſing it made by them as 
Owners, cannot have all the Effect the Parties intended, for ſome it would have, (it 
would be a good Leaſe during the Lives of the Husband and Wife) yet becauſe it 
cannot have all, it ſhall be eſteemed made by Virtue of the Power. Lucas 36. 


(G) What Leaſes (or other As) Biſhops, or other Spiritual or Eccleſiaſtical 
Perſons and Colleges may make (or do) with the Lands they have in the 
Right of their Churches or Houſes, &c. and what Leaſes made by ſuch 

nt Perſons wwill bind their Succeſſors and others, or not. 


Iſhops, with the Confirmation of the Dean and Chapter, Parſons or Vicars, with 
the Conſent of their Patrons and Ordinaries, Archdeacons, Prebends, and ſuch 

x are in the Nature of Prebends, as Precentors, Chaunters, Treaſurers, Chancellors, 
and ſuch like ; alſo Maſters and Governors, and Fellows of any Colleges or Houſes, 
(by what Name ſoever called) Deans and Chapters, Maſters or Guardians of w7 
Hoſpital, and their Brethren, or any other Body Politick, Spiritual and Eccleſiaſtical, 
(Cmcurrentibus biis que in jure requiruntur) might by the antient Common Law have 
made Leaſes for Lives or Years, or any other Eſtates of their Spiritual or Eccleſiaſtical 
Living for any Time without Stint or Limitation. Co. Lit. 44. 5 Co. 14. 11 Cv. 66. 
And at this Day the Biſhops, and the Reſt of the ſaid Spiritual Perſons, except 
Parſons and Vicars, may make Leaſes of their Spiritual Livings for three Lives or 
wenty-one Years, and ſuch Leaſes will be good both againſt themſelves and their 
ors. But ſuch Perſons may not make Leaſes or Eſtates for any longer Time 

than for three Lives or twenty-one Years; and if they do, altho* it be by Fine or 


= 


Recovery, or it be confirmed by the Dean and Chapter, Ec. yet it is void againſt the 
„ 3nd or. Neither will the Leaſes made by ſuch Perſons for three Lives or twenty- 
.. 44 Tears be good, unleſs they have certain Conditions and Properties required in 
er the n. Stat. 32 H. 8. c. 28. 13 Eliz. c. 10. 1 Fac. c. 3. 1 Eliz. c. 19. 14 Flix. 


11. 18 Eliz. 6. 10, 20. | 8 

Ls 8 therefore are neceſſarily required to be obſerved in the Making of 
| eales ; | 

Br, That they have the Effect of all the Qualities or Properties before men- 
* and required by the Statute of 32 H. 8. in the Leaſe made by the Tenant in 
al, and be made after that Manner, viz. that they be by Deed indented. 

Secondly, That they being from the Time of the Making of them. | 
ray and Fourthly, That the old Leaſe be ſurrendred, and there be not a con- 
rent Leaſe (ſave in Caſe of a Biſhop); and therefore if any ſuch Perſon makes a 
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' twenty-one Years, to begin from the Making of it; this, if it be confirmed by Dean 


Leaſe for twenty-one Years to one, and then makes a Leaſe for three Lives to au. 
other; this ſecond Leaſe is void. And yet if a Biſhop makes a Leaſe for twenty. oe 
Years to one Man, and then within a Year after makes another Leaſe to another for 


and Chapter, is a good Leaſe. | 

Fifthly, That they do not exceed three Lives or twenty-one Years, but they may 
be for a leſs Time. 13. 

Sixthly, That they be of Lands or Tenements manurable or corporeal. 

Seventhly, That they be made of Lands that have been commonly let to Farm by 
the Space of twenty Years before. | 

Eighthly, That there be reſerved upon them the antient and accuſtomed Rent pay. 
able to the Leſſor of his Succeſſors during the Time. 

Ninthiy, That they be not made without Impeachment of Waſte. 

Tenthly, That there be Livery of Seiſin upon them, Se. where it is requiſite, (, 
Lit. 44. 11 Co. 66. 5 Co. 3, 15. 

Eleventhly, If the Leaſe be made according to the Exception of the Statute of 
1 Eliz. and 13 Eliz. and not warranted by the Statute of 32 H. 8. as in the Caſe of 
a concurrent Leaſe, and it be made by a Biſhop or any Sole Corporation, it muſt be 
confirmed by the Deans and Chapters, or others that have Intereſt. And if a Parſon 
or Vicar makes a Leaſe, it is not good but during the Parſon or Vicar's Reſidence, 
according to the Statute of 13 Eliz. c. 20. and in this Caſe there needs no Confirma- 
tion at all. 11 Co. 66. 5 Co. 3. \ 

Twelfthly, Some of the Leaſes that are made by the Colleges and Houſes of the 
Univerſity, Sc. muſt have ſome Rent-Corn reſerved upon them. Stat. 18 Eliz. c. 20, 

But Biſhops, Deans, Parſons, and ſuch like Spiritual Perſons, cannot grant the 
next Advowſons of Churches, neither can they grant Rents out of their Spiritual 
Livings, but the ſame Charges will be void after their Death. And if a Biſhop ſuffers ? 
an Annuity to be recovered againſt him by a Pretence of Title of Preſcription on a 
Judgment after a Verdict or Confeſſion, or a Parſon in ſuch a Caſe prays in Aid of t 
the Patron, and ſo ſuffers an Annuity to be recovered ; this will not bind the Suc- 
ceſſor. And yet a Biſhop, or any ſuch Spiritual Perſon, may grant antient Offices of 
Truſt of Neceſſity or Conveniency, as the Offices of Chancellor, Regiſter, Bailiff, 
or the like, with the antient Fees incident thereunto, for the Life or Lives of the 
Grantees ; and ſuch Grants are good altho* they be made by the Biſhops of the new 
erected Biſhopricks, and that there be not in them the Conditions and Properties te. 

uired in the Leaſes before mentioned, ſo as they be confirmed by the Dean and 

hapter. But they may not grant any new Office, nor yet add any new Fee to the 
old Offices; and therefore if a Biſhop grants any Annuity pro conſilio impenſo & in- 
pendendo, where none was before; this will not bind the Succeſſor. And yet if there 
be an old Fee, and there is a new Fee added to it; in this Caſe it ſeems it is good 
for the old Fee, altho* it be void for the new Fee, Neither may they grant their 


| Offices otherwiſe than they have been granted: And therefore where the antient 0 
Grant of the Office has been to one, it cannot be now granted to two; and where en 
the antient Grants have been to two jointly, they may not be now granted in Re- bur 
mainder one after another. Neither may the Grants of theſe Offices be longer than 8 


for the Life or Lives of the Grantees. And in Caſe where the Grant is void, tht 
Confirmation of the Dean and Chapter will not make it good. 5 Co. 15. 11 Co. 65 
Io Co. 58. - Dyer 310. And moſt of theſe Points were agreed by Juſtice Jenes and 
Juſtice #/bitlock, at Lent Aſſiſes at Glouceſter, 6 Car. 

But here obſerve, that altho' in all theſe Caſes of Leaſes and Grants not warranted 
by the Statutes aforeſaid, the Statutes ſay the Leaſes ſhall be void; yet this is to be 
underſtood as againſt the Succeſſors, and not againſt the Leſſors themſelves, for ibe 
Leaſes are good ſo long as the Leſſors live, or at leaſt ſo long as they continue in the 
Place: And therefore if ſuch a Leaſe be made by a Dean and Chapter, or other, 
Corporation Aggregate ; it is good as againſt the Dean or others, Head of the Co- 
porations, ſo long as he continues in his Place. And if a Biſhop makes any Leaſe of 
other Grant not warranted by the Statute of 1 Elix. or a Dean and Chapter, Maſter 
and Fellows of a College, or the like, make Leaſes not warranted by the Statute © 
13 Elix. c. 10. theſe Leaſes are good againſt themſelves atho' they are void ag" 
their Succeſſors. So as if a private Act of Parliament intails Land upon a Man, * 
appoints him what Eſtates he ſhall make, and that if he makes any other Eſtates * 
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Ch. G. H. 1 1. 
hall be void; in this Caſe they ſhall not be void as to the Tenant in Tail himſelf 
that makes them. Co. Lit. 45, 329. 3 Co. 59. 10 Co. 59. 11 Co. 13,98. 5 Co. 5. 

Leaſes of Benefices with Cure are no longer good than the Parſon is Reſident. 
Srat. 13 Eliz. c. 20. 

Leaſes made by Colleges muſt have reſerved upon them the third Part of the Rent 
u Corn. See the Statute of 18 Eliz. c. 20. | | 

A College was ſeiſed in Fee of Lands in Right of the College, and the Statutes re- 
lating to the Conſtitution of it reſtrain from making Leaſes of the Lands, other than 
for ewenty-one Years at the Rack Rent. The College made a Leaſe to J. & for 
twenty-one Years at the Rack-Rent ; the Leflee improved the Premiſſes; and at the 
College Audit an Entry was made in the Regiſter, by which, in Conſideration that 
7. had built two Houſes, and thereby had improved the Premiſſes, therefore it 
vas recommended, that at the End of the Leaſe the College ſnould make him a new 
Leaſe for twenty-one Years, at the antient Rent, without raiſing it; and this Entry 
was ſigned by the Maſter, Warden, and moſt of the Fellows: Afterwards, upon 
7.8.'s applying for a new Leaſe, the College, at the Audit held about half a Year 
before the Expiration of the old Leaſe, made an Order, that J. S. ſhould have a new 


vas ſigned by the Maſter, Warden, and moſt of the Fellows: F.S. died Inteſtate 
about the Time of the next Audit, which was three Weeks before the Leaſe expired ; 
whereupon the Widow, as Adminiſtrator, applied at the Audit following after for a 
new Leaſe, but being refuſed brought her Bill for that Purpoſe. And Lord Chan- 
cellor ſaid, the Maſter- Warden betrayed his Truſt in Relation to the College, and 
had acted inconſiſtently with the Oath he had taken; that he did not like the Recom- 
mendation made by the Maſter, Warden and Fellows, to make a new Leaſe to the 
Inteſtate at the old Rent, it being no leſs than a Recommendation to their Succeſſors 
to wrong the College, and break their Statutes, which ſay, that no Leaſe ſhould be 
made but at Rack Rents: And as to the Signing of the Maſter, Warden and Fellows, 
of that could not be ſuch a Contract as bound the College; for a Contract to bind that 
c- muſt de under its common Seal; wherefore the Bill was diſmiſſed with Coſts. 
of 1 Will. 655. 


(ti) Of the Manner ef the Agreement in a Leaſe, and the Words whereby the 
ſame is ſet down ; and what Words will make an Eſtate for Life or Tears. 


A Leaſe made for a thouſand Days, Months or Weeks, is as good for ſo long as it 
endureth, as a Leaſe for an hundred or a thouſand Years. So a Leaſe for half 
a Year, or a whole Year, is good. 6 Co. 72. 14 H. 8. 13. | 

So if a Leaſe be made from Day to Day, or from Week to Week, for four Years 3 
this is a good Leaſe for four Years. Et ſic de ſimilibus. Plow. 422. 

So if one makes a Leaſe for ten Years, and fo from ten Years to ten Years, during 

an hundred Years, or until an hundred Years incurred; this is a good Leaſe for one 
bundred Years. Plow. 272. Bro. Leaſes 49. 
So if one makes a Leaſe from three Years to three Years during the Life of J. &. 
in this Caſe if Livery of Seiſin be not given, this is a good Leaſe for ſix Years, but if 
Livery be given it is a good Leaſe for the Life of 7. & And if a Leaſe be made 
nom my Death until Anno Domini 1650. this is a good Leaſe, Dyer 24. 
e ng 6 T live ; this is a good Leaſe for Li 
50.2 | 


if ne makes me a Leaſe of Land until a bundred Pounds be paid me, and makes 
very of Seifin upon it; this is a good Leaſe for Life determinable upon the Pay- 
1 the hundred Pounds. But if no Livery be made it is no good Leaſe. 


eaſe of If one makes a Leaſe to me for my Life, and for four, ten or twenty Years after; pyecuors. 
Maſter * is a good Leaſe for Life; firſt if Livery of Seiſin be made, and then a good | 
itute of ale for Years, for ſo many Years as are agreed upon afterwards, which my Exe- 

againk tors ſhall have. And if no Livery of Seiſin be made, yet it ſeems it is a good Leaſe 

an, ad aw” lo many Years after my Death. Bro. Leaſes 27, 51. 

res the) an Indenture of Leaſe be made between A. of the one Part, and B. C. and D. 


other Part, and therein A. demiſes Land to B. To have and to hold to him for 
| erghty 


Leaſe at the old Rent, and under the ſame Covenants as the former; and this Order 


If I fay to 7. S. being in my Houſe, Here 1 S. I demiſe to you my Houſe and Land Livery of 
to him if Livery of Seiſin be made. Seiſin. 
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tion of B. if he lives ſo long; this is a good Leaſe to B. for ſo many Years as he 1; 


eighty Tears, if B. ſpall live ſo long, and if be dies, or aliens the Premiſſes within 11, 
erm, then that bis Eſtate ſhall ceaſe ; and then the Leſſor grants the Land to C (4 
ſo many Years of the ſaid Term as ſhall be then to come after the Death or Allens. 


live of the eighty Years, but the Leaſe to C. after is not good, for the Term is ended 
by the Death of B. But if the Words of the ſecond Demiſe be, To have and to 
hold during the Reſidue of the eighty Tears, and not during the Refidue of the Term; the 
ſecond Demiſe is good to C. alſo, 1 Co. 133. Dyer 253. ; 
If one makes me a Leaſe for ſixty Years if I live ſo long, provided that if I die 
within the Term, that my Executors ſhall have it during the Reſidue of the ſixty 
Years; in this Caſe this is a good Leaſe for the ſixty Years determinable upon my 
Death, but not a good Leaſe for the Reſidue of the fixty Years after my Death: And 
yet it may amount to a good Covenant for that Time. 1 Co. 145. Dyer 150, 283. 
A Leaſe for Years cannot by the Agreement of the Parties be made to the Heirs 
of the Leſſee, nor intailed to the Heirs of his Body; and therefore if a Leaſe be 
made to J. S. and his Heirs, or to F. & and the Heirs Male of his Body, yet the 
Executors of J. S. and not his Heirs, ſhall have it; and the Executors may ſell the | 
Term. 2 Co. 24 10 C. 87. | | 
; If A. covenants to levy a Fine to B. and his Heirs, provided that if he pays B. and | 
his Heirs 10 J. at the End of thirteen Years, that then the Fine ſhall be to the Uſe 
of A. and his Heirs; and A. covenants with B. by the fame Deed, that B. his Heirs, 
Executors and Aſſigns, ſhall quietly hold the Premiſſes from Michaelmas next for 


| thirteen Years, and yearly from thenceforth for ever, if the 10 J. be not paid ac- 


cording to the Intent; this Covenant does not make a good Leaſe for the thirteen a 
Years, and it is but a Covenant. Evan's Caſe, Trin. 5 Fac. B. R. I 
If one makes a Leaſe for a certain Number of Years, and it is further agreed that a 
upon ſome Contingent the Leſſee ſhall have the Fee-ſimple, and Livery of Seiſin is J 
iven hereupon; the Leſſee for Years continues good for the Time agreed upon, { 
low. 272. 

If two agree by Word that one of them ſhall have ſuch a Piece of Land for 
twenty Years; this is a good and perfect Leaſe that is made by this Agreement, altho? 
they agree to have a Writing made of it afterwards; for the Writing is but the Con- 
firmation of it. But if the Agreement be that ſuch a Writing ſhall be made, or that 


a Leaſe ſhall be made of ſuch a Thing between them, and put in Writing, ſo that b. 
the Agreement hath Reference to the Writing, and implieth an Intent not to perfect Ou 
the Agreement till the Writing be made; in this Caſe the Leaſe is not a pecfet th 
Leaſe until the Writing be made. Per Juſtice Jones at Glouceſter Aſſiſes. 5s 
Altho' the moſt uſual and proper making of a Leaſe is by the Words Demi, | 
Grant, and to Farm Jet, and with an Habendum for Life or Years ; yet a Leaſe may a | 
be made by other Words, for whatſoever Word will amount to a Grant, will amount M; 
to a Leaſe; and therefore a Leaſe may be made by the Word give, betake, or tht Te 
like. The Word Locavit alſo is a good Word. And the Uſe in the Exchequer is '0 WW” 
make Leaſes by the Word Committimus, which is a good Word to make a Leaſe. G. L 
Lit. 5. F. N. B. 210. E. Bro. Leaſes 71. 10 
And if A. does but grant and covenant with B. that B. ſhall enjoy ſuch a Piece of Tin 
Land for twenty Years; this is a good Leaſe for twenty Years. Bro. Leaſes 60. of t 
So if A. promiſes to B. to ſuffer him to enjoy ſuch a Piece of Land for tven . 
Years; this is a good Leaſe for twenty Years. Per Cyr* B. R. Mic. 9 Fac. Ter 
Soc if A. licences B. to enjoy ſuch a Piece of Land for twenty Years ; this h 4 WW 
good Leaſe for twenty Years: And therefore it is the common Courſe, if a Mn 80 
makes a Feoffment in Fee, or other Eſtate, upon Condition that if ſuch a Thing te Ren 


or be done at ſuch a Time, that the Feoffor, Oc. ſhall re-enter, to the End that rhe 
Feoffor, Sc. may have the Land and continue in Poſſeſſion until that Time, © 
make a Covenant that he ſhall hold and take the Profits of the Land until ti! 
Time: And this Covenant will make a good Leaſe for that Time, if the Incerra'"t 
of the Time (whereunto Care muſt be had) do not make it void. And therefor 
A. bargains and ſells his Land to B. on Condition to re-enter if he pays him 100. 
and B. covenants with A. that he will not take the Profits until Default of Pay mem, 
or that 4. ſhall take the Profits until Default of Payment: Notwithſtanding this may 
be a good Covenant, yet it was no good Leaſe. And if the Mortgagee covenant 
with the Mortgagor, that he will not take the Profits of the Land until the Day 0 
Payment of the Money; in this Caſe altho* the Time be certain, yet this is no 15 p 
I , - 
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Leaſe, but a Covenant only. And if one gives a Bond for the quiet Holding of one 
Cloſe for three Years ; it ſeems this is no Leaſe in Law. Agreed by all the Judges, 
Ilie. 20 Fac. & per Juſtice Bridgman, 8 Car. B. R. 

ee the Opinion of the Parliament for Bonds and Covenants both, Stat. 14 Eliz. c. 11. 


(I) Of rwo Leaſes at one Time of the ſame Thing. 


F a Leaſe be made for Life or Years to A. and after the Leſſor makes a Leaſe 
Ir Years to B. regularly this concurrent Leaſe to B. is a good Leaſe at 
leaſt for ſo many Years of the ſecond Leaſe, as ſhall be to come after the firſt 
Leaſe is determined according to the Agreement; as if the firſt Leaſe to A. be 
for twenty Years, and the ſecond Leaſe to B. be for thirty Years, and both begin at 
one Time; in this Caſe the ſecond Leaſe is good for the laſt ten Years. And yet the 
Reverſion at the Common Law would not paſs without the Attornment of the Te- 
nant; and therefore if any Rent was reſerved on the firſt Leaſe, the ſecond Leſſee 
ſhall not have it until the firſt Leſſee attorned, (but now ſuch Attornment is uſeleſs). 
But if the ſecond Leaſe be for the ſame or for a leſſer Time; as if the firſt Leaſe be 
for twenty Years, and the ſecond Leaſe be for twenty or ten Years, to begin at the 
fame Time; theſe ſecond Leaſes are for the moſt part void. Plow. 433, 421, 213, 
521. 1 Co. 155. 4 Co. 58. Bro. Leaſes 7a, 10. 

And yet herein a Difference is taken between Leaſes made by Matter of Record 
and by Writing, and Leaſes that are made by Word of Mouth; for if the ſecond 
Leaſe be made by Fine, Deed indented, or Poll, altho' it be but for the ſame or for 
a leſſer Time, and altho' it be a Leaſe of the Land itſelf, and not of the Reverſion, 
yet it will paſs the Rent reſerved upon the firſt Leaſe, if the firſt Leſſee attorns, and 
ſo alſo it will do without Attornment where Attorament is not needful. (As to where 
Attornment is needful or not, ſee the End of the laſt Setion). But if the ſecond Leaſe 
or be made by Word of Mouth, it is otherwiſe, for a Reverſion and a Rent in this 
10 Caſe will not paſs without Deed, and therefore a Grant by Word does not paſs them. 
n- And if the ſecond Leaſe be by Fine or Deed indented, then alſo it will work by wa 
at of Eſtoppel, both againſt the Leſſor and againſt the Leſſee; fo that if the firſt ow 4 
hat happens by any Means, as by Surrender, or otherwiſe, to determine before ir be run 
out, then the ſecond Leſſee ſhall have it; and if there be any Rent reſerved upon 
the ſecond Leaſe, the Leſſee muſt pay it from the Time of making the Leaſe. Dyer 
53, 356. Plow. 421, 422. 1 Co. 155. | | 

And therefore if one makes a Leaſe of Land to A. for ten Years, and after makes 
a Leaſe to B. of the ſame Land from Michaelmas next for ten Years, and before 
Michaelmas the firſt Leſſee purchaſes the Fee-ſimple, ſo that now by this Means his 
_ is drowned ; in this Caſe the ſecond Leaſe ſhall begin at Michaelmas. Dyer 112. 
low. 432. - 

So if one makes a Leaſe to A. for twenty Years, and A. makes a Leaſe of the Land 
0B. for two Years, rendring Rent, and after A. makes a Leaſe for the Reſt of his 
Time to C. by Deed ; this Leaſe, if the Leſſee for two Years attorns, is a good Leaſe 
of the Rent and Reverſion; and ſo it is alſo without Attornment, if there be any 
Conſideration given for it, for then it is alſo a good Leaſe for all the Reſt of the 
Term after the two Years. 4 Co. 53. But as to where Attornment is neceſſary or not, 


be End of the laſt Section. 

Man So if one makes a Leaſe to A. for twenty Years, if he lives ſo long, rendring 
ig it Rent, and after he makes a Leaſe to B. by Indenture for eighty Years, to begin pre- 
t the ſently, or grants the Reverſion to begin at a Day paſt, or the like; in all theſe Caſes, 


If the firſt Leſſee attorned, the Rent would paſs, bur if not, it would be a good Leaſe 
br the Land for ſo many of the Years as ſhall be to come after the firſt Leaſe ended, 
it if the ſecond Leaſe be by Parol without a Deed, the Reverſion as a Reverſion 
vill not paſs, and the Grant will be void if there be nothing elſe to help it. And in 


100 ales where the ſecond Leaſe is void, altho' the firſt Leſſee ſurrenders his Eſtate, or 
ment; AS Eſtate ends by a Condition, yet the ſccond Leaſe is not hereby made good, But 
5 may the ſecond Leaſe for Years after another Leaſe for Life or Years be made for 
pants loney, ſo as it may be ſaid to paſs by way of Bargain and Sale; this may help the 
ay of Platter; for in this Caſe, altho' it be by Word only, it may paſs the Reverſion and 
good e Rent alſo; But in moſt Caſes it is good for the Remainder of the Term after 
Leiſe e firſt Leaſe ended. And if the ſecond Leaſe be to begin after the End of the 
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former Leaſe; in this Caſe the former Leaſe is no Impediment at all to the Validir 
of the latter Leaſe, but the latter Leaſe is good notwithſtanding. 1. Co. 155, Plau 
432, 434. Hil. 6 Zac. Finch v. Vanghan. Dyer 112. 2 Co. 35, 36. | 


(Kk) Of the Commencement, Continuance and End of the Term or Eftar,, 


Leaſe for Years may begin at a Day to come, as at Michaelmas next, or three 
or ten Years after, or after the Death of the Leſſor, or af S. and it is az 
good as where it begins preſently. But a Leaſe for Life of any hing whatſoever 
whether it be in Livery or in Grant, if it be in eſſe before, cannot begin at a Day 
X to come. And therefore if a Leaſe be made Habendim from Michaelmas next, or 
| from the Day of the Making it, or after the Death of the Leſſor, or after the Death 
| of J. & to the Leſſee for Life; this Leaſe is not good: But in Caſe of a Leaſe of 
Land made thus, it is ſometimes by the Livery of Seiſin. 5 Co. 1. Co. Lit. 48. Piu. 
| 6, 2 . 

| SB: Ul Leaſes for Years, whether they begin in preſenti or in futuro, muſt be 
| certain, that is, they muſt have a certain Beginning and a certain Ending, and fo the 
Continuance of the Term muſt be certain, otherwiſe they are not good. And yet if 
the Years be certain when the Leaſe is to take Effect in Intereſt or Poſſeſſion, it is 
ſufficient, for until that Time it may depend upon an Incertainty, viz. upon a poſſible 
Contingent precedent before it begins in Poſſeſſion or Intereſt, or upon a Limitation 
or Condition ſubſequent : But when it is to be reduced to a Certainty upon a Con- 
tingent precedent, the Contingent muſt happen in the Lives of the Parties. And 
altho' there appears no Certainty of Years in the Leaſe, yet if by Reference to a 
Certainty it may be made certain, it is ſufficient. Id certum eſt quod certum reddi po- 
teſt. As if A. ſeiſcd of Lands in Fee grants to B. that when B. ſhall pay to 4 
twenty Shillings, that from thenceforth he ſhall hold the Land for twenty-one Years, 
and after B. pays the twenty Shillings; in this Caſe B. ſhall have a good Leaſe fer 
twenty-one Years from thenceforth. And if A. grants to B. that if his Tenant for 
Life ſhall die, that B. ſhall have the Land for ten Years; this is a good Leaſe, And 
if one makes a Leaſe for Tears after the Death of C. if C. dies within ten Tears; this 
is a good Leaſe if C. dies within the ten Years; otherwiſe not. But if A. be ſeiſed of 
Land in Fee, and leaſe it to B. for ten Years, and it is agreed between them that B. 
ſhall pay to 4. a hundred Pounds at the End of the ſaid ten Years, and that if he 
does ſo, and ſhall pay the ſaid hundred Pounds, and a huridred Pounds at the End 
of every ten Years, that then the ſaid B. ſhall have a perperual Demiſe and Grant 
of the Premiſſes from ten Years to ten Years continually following, extra memorian 
bominum, c. altho' this is a good Leaſe for the firſt ren Years, yet it is void for all 

the Reſt for Incertainty. 1 Co. 155. 6 Co. 35. Co. Lit. 45. Plow. 83, 270. 

And if a Leaſe be made to begin from the Nativity of Chriſt, and he does not {ay 
which Nativity, as next, Ec. it is void for Incertainty. Hil. 16 Fac. in S:acc.. 

And yet if a Leaſe for Years be made of Land in Leaſe for Life, To have and to 
bold from the Death of the Tenant for Life; this is a good Leaſe. So if it be, Ie 
have and to hold from Michaelmas next after the Death of the Tenant for Lite, ct 
from Michaelmas next after the Determination of the Eſtate of the Tenant for Lit; 
theſe are good Leaſes. Plow. 192, 523. 

So if there be a former Leaſe in Being for Life or Years, and another Leaſe fit 
Years is made of the Land, To have and to hold from the End of the former Eſtate 
by Surrender, Forfeiture, or otherwiſe, for twenty Years; or to have and to bes 
from the Surrender, Forfeiture, or other Determination of the former Leaſe, it ther: 
be any, and if there be none, for twenty Years; theſe and ſuch like Leaſes are go 
and this Commencement is certain enough. 6 Co. 36. | | 

And if one makes a Leaſe to begin after the Death.of F. S. and to continue until 
Michaelmas, which ſhall be Anno Domini 1650. this is a good Leaſe, Plow. 55 

| & 17 Fac. B. R. agreed. . . 
| | If a Man has a Leaſe of Land for an hundred Years, and he makes a Leaſe of this 
| Land to another, To have and to hold to him for forty Years, to begin afte! 1 
Death; this is a good Leaſe for the whole forty Years, if there ſhall be fo many * 
the hundred Years to come at the Time of the Death of the Leſſor. But if bbs 
Leſſor grants the Land to another, To have and to hold to bim for and during % 
the Reſidue of the Term of an hundred Years that ſhall be to come at the gs y 
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the Death of the Grantor; this is void for Incertainty. And yet if in this Caſe he 
grants withal, all his Eſtate, or all bis Term, or all his Intereſt in the Premiſſes of the 
Deed, and then ſays, To have and to hold the Land, &c. to the Grantee for all the Re- 
ſide of the Term of an hundred Tears that ſhall be to come at the Time of his Death ; by 
this the whole Eſtate and Intereſt of the Grantor into the Land paſſes preſently by 
theſe Words in the Premiſſes of the Deed. And if in this Caſe the Leſſee for an 
hundred Years makes a Leaſe of the Land, To have and to hold after his Death for 
a hundred Years; this will be a good Leaſe for as many of the firſt hundred Years as 
hall be to come at the Time of his Death. Lit. F. 437. Bro. Grant 154. 1 Co. 155. 
Plow. 520, 521. Wo 

If a Man makes a Leaſe for twenty-one Years, if J. S. lives ſo long, or if the 
Coverture between 7. & and D. S. ſhall ſo long continue, or if J. &. ſhall continue to 
be Parſon of Dale ſo long; theſe and ſuch like Leaſes are good. But if A. makes a 
Leaſe to B. for ſo many Years as A. and B. or either of them, ſhall live, not naming 
any certain Number of Years; this cannot be a good Leaſe for Years. So if the 
Parſon of Dale makes a Leaſe of his Glebe for ſo many Years as he ſhall be Parſon 
there; this is not certain, neither can it be made fo by any Means. And yet if a 
Parſon ſhall make a Leaſe from three Years to three Years, ſo long as he ſhall be 
parſon; this is a good Leaſe for ſix Years, if he continues Parſon ſo long, and for 
the Reſidue void for Incertainty. So if I make another a Leaſe of Land until he be 
promoted to a Benefice ; this is no good Leaſe for Years, but void for Incertainty. 
Co. Lit. 45. Plow. 27. 

If I have a Rent-charge of twenty Pounds per Aunum, and let it to another until 
he has levied a hundred Pounds ; this is a good Leaſe for five Years. But if I have 
a Piece of Land of the Value of twenty Pounds per Auuum, and I make a Leaſe of 
it to another until he ſhall levy out of the Profits thereof a hundred Pounds; this is 
no good Leaſe for Years, but void for Incertainty. 6 Co. 35. 14 UH. 8. 10. Plow. 274. 

i A. makes a Leaſe to B. for ninety-nine Years, to begin after the Death of A. on 
Condition to be avoided upon the doing of divers Acts by others; and after makes 
another Leaſe of the Land, Habendum after the Determination or Redemption of the 
former Leaſe; this is a good Leaſe, and certain enough. Per Juſtice Bridgman. 

But if a Leaſe be made to AH. for eighty Tears, if he lives ſo long, and if he dies 
within the ſaid Term, or aliens the Premiſſes, that then his Eſtate ſhall ceaſe ; and then 
he does further by the ſame Deed grant and let the Premiſſes for ſo many Tears as 
ſhall then remain unexpired after the Death of A. or Alienation to B. for the Reſidue 0 
the ſaid Term of eighty Tears, if he ſhall live fo long; in this Caſe the Leaſe to B. is 
void; for after the Death of A. the Term is at an End; but if he ſays for the Re- 
ſidue of the eighty Tears, it is otherwiſe. 4 Co. 153. Dyer 253. 

If A. makes a Leaſe of Land to B. for ſo many Tears as B. has in the Manor of 
Dale, and B. has then a Leaſe for ten Years of the Manor of Dale; this is a good 
Leaſe for ten Years. But if A. makes a Leaſe of Land until B. upon an Execution 
ſhall be ſatisfied the Duty for which the Execntion is ſued ; this Leaſe is void for Incer- 
tiny. And if a Leaſe be made during the Minority of J. S. or until J. S. ſhall 
come to the Age of twenty-one Years ; theſe are good Leaſes; and if J. &. dies before 
he comes to his full Age, the Leaſe is ended. But if a Leaſe be made to another 
until a Child that now is in its Mother's Belly ſhall come to the Age of tweaty-one 
Years; this Leaſe is not good. And if a Leaſe be made for ſo many Years as J. F. 
all name; in this Caſe if F. S. names a certain Number of Years in the Life-time 
of the Party Leſſor, this is a good Leaſe. But if a Leaſe be made for ſo many 
Years as the Executor of the Leſſor or Leſſee ſhall name; this Leaſe is void. Plow. 
$13, $22, 523. E N. B. 6. N. 14H.8. 11. 6 G. 35. 

But here obſerve, That in all theſe Caſes of incertain Leaſes made with ſuch 
imitations as afore{aid, as until ſuch a Thing be done, or ſo long as ſuch a Thing 
continues, Cc. that if Livery of Seiſin be made upon them, they may be good Leaſes 
4 Life, determinable on theſe Contingents altho' they be no good L eales for Years. 

w. 2). 6 Co. 35. 

And in ſome desi Caſes a Leaſe may be good notwithſtanding ſome Incertainty 
n the Continuance of it, for a Leaſe may ceaſe for a Time, and revive again; as if 

"nant in Tail makes a' Leaſe for Years, reſerving twenty Shillings, and after takes a 
Vi e and dies without Iſſue; in this Caſe as to him in Reverſion the Leaſe is meerly 
0d; but if he endows the Wife of the Tenant in Tail of the Land, as to the Wife, 
t is revived again. So if Tenant in Tail makes a Leaſe for Years rendring Rent, 


and 


— 
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and dies without Iſſue, his Wife enſeint with a Son, and he in Reverſion enters; in 
this Caſe as againſt him the Leaſe is void; but after the Son is born, the Leafe iz 
good again if it be within the Statute. So if Tenant in Fee-ſimple takes a Wife, and 
then makes a Leaſe for Years, and dies; the Wife is indowed ; in this Caſe ſhe ſhall 
avoid the Leaſe, but after her Deceaſe the Leaſe ſhall be in Force again. Co. Li. 46. 
10 E. 3. 26. 

Antiently there were no Leaſes for Years but what were for ſhort Terms, which 
were little regarded; this was the Reaſon why if a real Action was brought apainſt 
the Perſon who had the Freehold, and a Recovery was thereupon had, tho by Coyin, 
yet the Leſſee for Years, whoſe' Eſtate was precedent to the Freehold, was bound 
by this Recovery, and could not falſify till the Statute 21 H. 8. c. 15. and therefore 
the Leaſes for Years uſually made being but ſhort, a Leaſe was preſumed to hae 1 
longer Continuance than any Term; and therefore a Deviſe of ſuch a Term atter 3 


Life was void. 1 Vill. 574, 505. 


A. poſſeſſed of a long Term for Years, made a Leaſe to B. for five Years, and 
covenanted for himſelf and his Executors to renew the Leaſe at the ſame Rent, and 
on the ſame Covenants, upon the Requeſt of B. within the Term; B. died within 
the Term, having laid out a conſiderable Sum in Improvements, and the Executor; 
within the Term requeſted A. the Leſſor to make a new Leaſe for fifty Years, at the 
old Rent. Lord Chancellor decreed Leſſor to renew, but not for ſo long as was te- 


queſted, but for twenty-one Years, that being the uſual Term for leaſing. 2 ll. 196, 


(L) Of Forfeiture by Leſſees. 


HERE a Man makes a Leaſe for Life or Years, upon a Condition of Re- 

entry for a Forfeiture, or that the Leaſe ſhall be void if the Leſſee aſſigns or 
aliens it without Licence; and afterwards the Leſſee aſſigns it without Licence; this 
is a Forfeiture; and ſuch a Forfeiture againſt which this Court cannot relieve, becauſe 
it is unknown what ſhall be the Meaſure of the Damages ; for the Court never relieves 
but in ſuch Caſes where it can give ſome Compenſation in Damages, and where 
there is ſome Rule to be the Meaſure of ſuch Damages, to avoid being arbitrary. 
Mod. Ca. in Law and Eq. 113. 


(M) Ibere a Leaſe for Life or Tears ſhall be coid ipſo facto by the Death 
the Leſſor, or by other Means, or not, but voidable by Entry, &c. and hv. 


EASES for Lives or Years are of three Natures, ſome are good in Lau, ſome 
avoidable by Entry, and ſome void without Entry. 

Of ſuch as are good in Law, ſome are good at the Common Law ; as Leaſes made 
by Tenant in Fee-ſimple, notwithſtanding they be for longer Time than three Lives 
or twenty-one Years; ſome by Act of Parliament, as Leaſes made by 'Tenant in Till 
Leaſes made by a Biſhop ſeiſed in Fee in the Right of his Church alone witbout the 
Chaprer, Leakes made by a Man ſeiſed in Fee-ſimple or Pee- tail of Land in th 
Right of his Wife, together with his Wife, for twenty-one Years or three Lies, 
according to the Statutes. | 

And of ſuch Leaſes as are void alſo, ſome are void at the Common Low, and that 
ſometimes in præſenti, as in the Caſes before of Leaſes for Years that have no Ce- 
tainty in them, or Leaſes for Lives made without Livery of Seiſin, and the like. 
And ſome are void in futuro; as if a Tenant in Tail makes a Leaſe for Years, vi" 
ranted or not warranted by the Statute, and after dies without Iſſue; this Leaſe 5 
void as to him in Revei ſion or Remainder: Ceſſante ſtatu primitivo ceſſat 22 
So if a Prebend, Parſon or Vicar, makes a Leaſe for Years not warranted by ro 
Statutes ; this is void by the Death of the Leſſor, and the Succeſſor needs not Mi 
any Entry or Claim to avoid it. So if a Tenant for Life makes a Leaſe for ro 
and after dies; in this Caſe the Leaſe for Years is void; and therefore in all rhels 
and ſuch like Caſes no Acceptance of Rent after will affirm ſuch Leaſes. But * 
wiſe it is in Caſes of Leaſes for Years made by Biſhops, altho' they be confirmed f 
Dean and Chapter; and of Leaſes made by Deans and Chapters, or Tenant in : 
as to their Succeſſors and Iſſues, when the Leaſes are not warranted by the Statuts“ 


And otherwiſe it is alſo in the Caſes of Leaſes for Life made by theſe or any - 3 
* 


% 
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mer Leſſors, for in all Caſes of Leaſes for Life it muſt be avoided b Entry, Cc. 
and therefore ſuch Leaſes are not void but voidable, viz. the Leaſes of Biſhops and 
Deans after their Death by their Succeſſors, by the Statute Law; and the Leaſes of 
Tenants in Tail by their Iſſues after their Death by the Common Law. And in theſe 
and ſuch like Caſes the Acceptance of the Rent by the Iſſue or Succeſſor will make 
good the Leaſe at leaſt for their Time. Co. Lit. 45. 3 Co. 59, 65. 7 Co. 8. 

If a Leaſe be made for Years, on Condition that upon ſuch a Contingent it ſhall 
he void; in this Caſe ſo ſoon as the Thing happens the Leaſe is void ipſo fadto without 
ny Re- entrx, Sc. But if a Leaſe for Life be made on ſuch a Condition; in this 
Caſe the Leſſor muſt enter, Oc. before the Leaſe will be void. 3 Co. 65. 


(N) What ſhall be ſaid a good Leaſe at Mill, or not. 


F one makes a Leaſe to another during the Will and Pleaſure of him that lets, or 

him that takes, or both, (for ſo in Effect is every Leaſe at Will); this is a good 
Leaſe at Will. So if one makes a Feoffment in Fee, or Leaſe for Life, Ec. and does 
not make Livery of Seiſin, and ſo perfect the Eſtate, the Feoffee or Leſſee has only 
in Eſtate at Will. 

But if a Bargain and Sale be made of Land, and the ſame is void, or a Corpora- 
tion grants Land, and the Grant is void ; by this there is no Leaſe at Will made. 
14 H. 8. 12. Co. Lit, 55, 56, 270, 


(O) Of Repairs, &c. by Leſſees. 


Leaſe was made for a long Term of Years, and in the Leaſe there was a Cove- 
nant that the Leſſee ſhould repair; the Leſſee makes an Under-Leaſe to J. G. 
who is in Poſſeſſion ; the Under-Leſſee is not bound by this Covenant in Equity, 
there being no Aſſignment of the Term ; but the proper Remedy is againſt the firſt 
Leſſee and his Executors, Sc. If a Man makes a Leaſe, rendring Rent, and the 
Leſſee aſſigns. to an inſolvent Perſon, the Leſſee in Equity ſhall be liable to pay the 
Rent. 1 Vern. 8), 88. f 
If a Leſſee for a long Term of Years covenants to lay out 2001. upon the Premiſſes 
within the firſt ten Years, and lays out but 30 J. and after thirty Years of the Leaſe 
are expired, the Leſſor brings an Action of Covenant, and recovers 150 l. Damages; 
Equity will neither relieve againſt the Damage, nor decree the Money to be now laid 
out in Improvements; for per Lord Chancellor, tho* the Damage ſeems exceſſive, 
yet the Jury were proper Judges; and to decree it to be laid out now the Leaſe is 
expired, is not proper; for it is probable the Leſſee would not be ſo careful in 
"ing it out in laſting Improvements, as he would be were it laid out at firſt. 1 Vern. 
319, 317, 
The Plaintiff let a Farm to the Defendant by Leaſe at an annual Rent, and the 
nt covenanted, amongſt other Things, not to plough any of. the Paſture 
Land; and if he did plough up any Part of it, that he would pay after the Rate of 
twenty Shillings per Acre per Annum: But the Defendant ploughing up ſome of the 
Paſture, an Injunction was moved for. The Court would not grant any Injunction ; 
and declared, if the Defendant was Plaintiff to be relieved againſt paying twenty 
diillings an Acre for-Ploughing, they would not relieve him. 2 Vern. 119. 
Long building Leaſes of Infants Eſtates, where for their Benefit, have been often 
lecreed by the Gore of Chancery. Ibid. 225. a 


(p) Of Waſte committed by Leſſees. 


Leſſee for Years without Impeachment of Waſte, Remainder to the Biſhop of 
London, upon a Bill brought by the Biſhop, was injoined from digging the 
Ground for Brick. 1 Mil. 527. 
ee for Years, without Waſte, cannot pull down an Houſe, or the Trees that 
Me a Defence or Ornament to the Houſe, but may open Mines. 1 Will. 528. 
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Where a Man 
to pay Money 
Acquittance. an Acquittance, And ſo alſo it is in Caſe of a Statute Merchant, one is not bound 


Of Releaſes fy 


| (A). 4 Releaſe what, and Releaſor and Releaſe who. 


A Releaſe (Relaxatio) is the giving or diſcharging of the Right or Action which 4 
| Man has or may have or claim againſt another Man, or that which is his, 

Or it is the Conveyance of a Man's Intereſt or Right which he has unto a Thing 
to another that has the Poſſeſſion thereof, or ſome Eſtate therein. Terms de la Ley v. 
Releaſe. Noy's Max. 144 Weſt's Symb. Part 2. C. 466. - - 

| He who makes the Releaſe is ſometimes called the Releaſor, and he to whom it is 


made the Releaſce. 
() Kinds of Releaſes. 


"DES E are two Kinds of Releaſes, viz. expreſſed and implied. 

| A Releaſe expreſſed or in Deed, is à purpoſed Releaſe, when the Act done, or 
Deed made, is intended a Releaſe; and this is always made by Writing ; and then it 
is defined by ſome to be an Inſtrument whereby Eſtates, Rights, Titles, Actions and 
other Things are ſometimes extinguiſhed, ſometimes transferred, ſometimes abridged, 
and ſometimes inlarged, which is after this Manner: Know, &c. that 7 A. of B. have 
remi ſed, releaſed, and wholly of me [or for me] aud my Heirs, quit-claim'd to C. if D. 
all the Right, Title and Claim which I have had, I bave, or in what Manner ſoever I 

may for the future have of and in one Meſſuage with the Appurtenauces in F. &c. 

A Releaſe implied or in Law, is when the Law by Intendment and Conſtruction, 
and by way of Conſequerice makes a Releaſe of an Act done to another Purpoſe, 
And this is ſometimes by Writing, ſometimes without Writing. 


Theſe Releaſes alſo are ſometimes of a bare and naked Right, and ſometimes of a 4 
Right accompanied with ſome Eſtate or Intereſt, and ſometimes they are of Actions 
Real, or in Lands or Tenements, and ſometimes of Actions Perſonal, of or in Goods tr 
or Chattels, and ſometimes of Actions mix'd, partly in the Realty, and partly in the 
Perſonalty. Co. Lit. 264, 265. an 
And a Releaſe may either be made by Deed Poll or Indenture ; and it needs no | 
on Execution than Sealing and Delivery, and will operate without any Con- | 
deration. | 
An Acquittance'is a Sort of a Releaſe, and is a Diſcharge in Writing or by Bill of 22a 
a Sum of Money, or other Duty, which ought to be paid or done; as, f 
If one be bound to pay Money on an Obligation, or Rent reſerved upon a Leaſe, or 


or the like, and the Party to whom the Money or Duty ſhould be paid or done upon 
the Receipt thereof, or upon ſome other Agreement between them, makes a Writing 
under his Hand witneſſing that he is paid, or otherwiſe contented, and therefore 
doth acquit and diſcharge him of the ſame; this is ſuch a Diſcharge and Bar in the 
Law that he cannot demand and recover the ſame again; contrary thereto, if the 
Acquittance be ſhewed, Terms de la Ley, verb. Acquittance. Dyer 5. 

An Acquittance is only an Evidence or Proof of Payment, but not pleadable, be- 
cauſe no Deed. | | — 5 

The Obligor is not bound to pay Money upon a ſingle Bond unleſs the Obligee 
makes to him an Acquittance or Releaſe : Nor is he bound to pay it before he #4 
the Acquittance. And in this Caſe the Obligor may compel the Obligee to make bin 


to pay the Money thereupon before he has the Acquittance or Releaſe of the Plain- 
tiff. But otherwiſe it is in Caſe of an Obligation with a Condition, for there a Man 
may aver Payment. 22 Ed. 4.6. 41 Ed: 3. 25. 1 H. J. 15. 22 Ed. 4.6. 5 
Debt 43. Oblig. 10. | | | | 

But now by the Stat. 3 & 4 Ann. c. 16. If an Action of Debt be brought upon! 
ſingle Bill, if the Defendant has paid the Money due upon 'ſach a Bill, ſuch Pay* 
ment may be pleaded in Bar of the Action upon ſuch Bill. 


(C) Wii 
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(C) What ſhall be ſaid a Releaſe in Law or not, and how. 


F there be Lord and Tenant, and the Lord purchaſes the Tenancy ; by this 
| Means the Services are releaſed and extinct in Law. 

And if the Lord diſſeiſes his 'Tenant, and makes a Feoffment in Fee by Deed or 
without Deed ; this is a Releaſe in Law of the Seigniory. Co. Lit. 26 

If a Diſſeiſee diſſeiſes the Heir of the Diſſeiſor, and makes a Feoffment with o 
without a Deed ; this is a Releaſe in Fee in Law of the Right. And if he makes a 
Leaſe for Life, this is a Releaſe in Law of the Right, ſo long as the Leaſe doth laſt. 

id. 
g If a Creditor, as an Obligee, or the like, makes a Debtor, as the Obligor, Oc. 
his Executor; by this Means the Action is releaſed by Act of Law, and yet the 
Duty remains ſtill, for the Executor may retain ſo much of the Goods of the Teſta. 
tor. And if the Creditor be a Woman, and ſhe marries with the Debtor ; by this 
the Debt is releaſed. in Law. And if there be two Obligees or Debtees, and one of 
them being a Woman, is married to the Obligor ; this is a Releaſe in Law of the 
Debt, altho* the Creditor be an Infant. Cy. Lit. 264. 8 Bd. 4. 3. 21 Ed. 4. 2. 

But if there be a Woman Executrix to the Debtee, and ſhe takes the Debtor to 
Husband ; this is no Releaſe in Law. Mich. 30 31 Eliz. B. R. adjudged. 


And if an Obligor be made Adminiſtrator of the Goods and Chattels of the Obligee; 
this is no Releaſe in Law. 8 Co. 136. 


(D) The Nature and Operation of a Releaſe in general. 


Releaſe is much of the Nature of a Confirmation, for in moſt Things they agret 
and produce the like Effects. 

It is therefore ſaid ſometimes to enure by way of Mitter le Eſtate, i. e. by way of 
giving or transferring, or Inlargement of an Eſtate or Intereſt, and ſo gives ſome new 
Intereſt or Eſtate to him to whom it is made. 

And ſometimes it is ſaid to enure by way of Mitter le Droit only, by way of giving, 
transferring and diſcharging of a Right, Title or Entry unto him to whom it is made, 


And ſo it ſometimes perfects an Eſtate that was imperfect and defeaſible before, 
and enures by way of Entry and Feoffment. 


And ſometimes it enures to make a conditional Eſtate abſolute. 

And ſometimes alſo it works and enures by way of Extinguiſhment or Diſcharge. 

And then alſo ſometimes it enures by way of Diſcharge or Extinguiſhment, as 
againſt all Perſons, and ſo as that whereof all Perſons may take Advantage. 

And ſometimes it enures only as a Diſcharge againſt ſome Perſons only, and as to 
or againſt other Perſons by way of Mitter le Droit. 

And ſome of theſe in Deed enure by way of Extinguiſhment, becauſe he to whom 
the Releaſe is made cannot have the Thing releaſed. 

And ſome of them have ſome Quality of ſuch Releaſes, and are ſaid to enure by 
way of Extinguiſhment, but in 'Truth do not, for that he to whom the Releaſe is 
made may receive and take the Thing releaſed. | 

And in ſome Caſes alſo a Releaſe like a Confirmation enures by way of Abridgment. 

But a Man cannot bar himſelf hereby of a Right that ſhall come to him hereafter. 
And therefore it is held that theſe Words uſed in Releaſes [Quz quoviſmodo in futuro 


Zee babere potero] are to no Purpoſe. Co. Lit. 193, 273, 277. 1 Co. 147. Lit. F. 606, 
, 465, 466. | | 

- Tho' a Will cannot enure as a Releaſe, even ſuppoſing it to be ſealed and delivered, Where a Will 
7 


Fould operate accordingly. 1 ill. 85. Vide 2 Will. 332. where A. deviſed to B, the 


Rele 2 B. owed him, and it was ſaid, this could not operate in Strictneſs as a 
eleale. | 


CE) How 


want of its taking Effect in the Teſtator's Life-time, yet provided it were ex- ſhall not ope- 


preſſed to be the Intention of the Party that the Debt ſhould be diſcharged, the. Will 8 Re- 
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mandant to Vouchee, Donor to Donee, after the Donee has diſcontinued. 10 C 45 


— 


(E) How and after what Manner Things may be releaſed. 


N the Charge or Duty grows by Record, the Diſcharge and Releaſe thereof muſt be 
by Record alſo. | 

And if it grows by Mriting, the Diſcharge and Releaſe muſt be by Writing alſo, 
Nihil eft magis rationi conſentaneum quam eodem modo quodque diſſolvere quo conflatum eg, 

And therefore a Duty growing by a verbal Agreement may in ſome Caſes be re. 
leaſed by Words without Writing. 

But regularly Lands and Tenements cannot be given, nor Rights and Titles to 
Lands, and Actions be diſcharged by Releaſe without a Deed in Writing. A Releaſe 
that enures by way of Mitter le Eftate, Mitter le Droit, or Extinguiſhment, may be 
made upon: Condition, or with a Defeaſance, ſo as the Condition or Defeaſance be con- 
tained in the Releaſe, or delivered at the ſame Time with it: For no Defeaſance 
made after can avoid the Force of a Releaſe made before. And yet a Releaſe may 
be delivered as an Eſcrow, and ſo the Force of it may be ſuſpended for a Time. But 
a Releaſe of a Condition may not be made upon a Condition, Nor may a Releaſe 
of a Chattel be upon a Condition ſubſequent, but it may be upon a Condition pre- 
cedent. Co. Lit. 274. Perk. $. 718. Lit. 467. 1 Co. 111. 21 H. J. 24. 

And therefore if a Man releaſes a Debt to another upon Condition that the Re- 
leaſor may have ſuch a Debt owing from a third Perſon to the Releaſee; this is a 
good Condition. H. 9 Car. B. R. Barkley and Perk's Caſe. 

A Releaſe of all Actiůous may be made until a Time paſt, as until the firſt of May 
laſt, or until the Day of the Date of the Releaſe: And this will diſcharge all Actions 
till then, and none after. But a Releaſe cannot be made of a Right or Action for a 
Part of an Eſtate, or for a Time only, or for one Year, or until Michaelmas next, or 
the like; for a Releaſe of ſuch a Thing for one Day, or for one Hour, is a Releaſe of 
it for ever. And yet a Man may releaſe his Right in a Part of the Land, And there. 
fore if a Man be diſſeiſed of two Acres, he may releaſe his Right in one of them, and 
enter into the other Acre. Dyer 3o7. 21 H. J. 24. Co. Lit. 274. Lit. 5. 46). 

Alſo a Releaſe in the Nature of an Acquaintance may be of Part of a Debt. And 
therefore if one be bound in an Obligation of 400 J. to pay 200 J. at Michaelmas, and 
at Chriſtmas, after the Obligee by his Deed releaſes 390 J. Parcel of the ſaid 400 J 
this is a good Releaſe for ſo much and no more. Adjudged Hil. 9 Car. B. R. Harti) 
and Perk's Caſe. 
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(F) What Things may be releaſed or not. 


ANDS, Tenements and Hereditaments themſelves may be given and transferred 
by way of Releaſe, and all Rights and Titles to Lands may be given, barred 
and diſcharged by Releaſe, and ſo alſo may Rights and Titles to Goods and Chattels 
Alſo all Actions real, perſonal and mix'd, may be given, diſcharged or extin@ by 
Releaſe ; for howſoever Rights and Titles of Entry cannot be granted by A of the 
Party, nor any Action may be granted from one Man to another by the Act of the 
Law or the Party, yet all theſe may be releaſed to the Terre-tenant. | 
And a Right to a Freehold or Inheritance, Seigniory or Rent in præſenti or fili 
may be releaſed five Manner of Ways, and the firſt three Ways without any Frivity 
at all. 
Firſt, To the Tenant of the Freehold in Deed or in Law. 
Secondly, To him in the Remainder. , 
Thirdly, To him in Reverſion. | 
The other two Ways in reſpe& of Privity without any Eſtate or Right, as by De. 


Co. Lit. 268, 269, 266. | | 
Allſo Conditions annexed to Eftates, Powers of Revocation of Uſes, Warranties, Ct. 
nants, Tenures, Services, Rents, Commons, and other Profits to be taken out of Land“ 
may be diſcharged, extinguiſhed and determined by Releaſe to the Tenant of the 
Land, Sc. Bro. Releaſe in toto. 
Alſo Poſſibilities of Land, Ec. if they be near and common Poſſibilities, altho the} 
be not grantable over to another Perſon, yet they may be releaſed to him that ox 
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it to A. for Life, the Remainder to B. and his Heirs Male during the Term; in this 
Caſe alcho* B. may not grant his Intereſt over, yet he may releaſe it to 4. And if 
A. deviſes to B. 201. when he comes to the Age of twenty-four Years, and dies, B. 
after he is of the Age of twenty-one Years may releaſe this Legacy. 10 Co. 47, fl, 
32. 5 Co. Jo, 71. Co. Lit. 265. Lit. $. 446. 1 C. 111, 113, 174. Dyer 57. 

So a Covenant to do a future Act may be releaſed before it be broken. And it ſeems 
alſo the Conuſee of a Statute or Recogniſance may releaſe to a Feoffee of Part of the 
Land, and ſo bar himſelf of the Execution of that Land. And if I grant to J. &. 


that if he does ſuch a Thing he ſhall have an Annuity of 207. during Life; J. &. 
may releaſe this before the Condition be performed. 


releaſe this Power to one that has an Eſtate of Freehold in Poſſeſſion, Reverſion or 
Remainder in the Land. And yet if I make a Feoffment to J. S. with Proviſo, that 
if B. revokes, that the Uſes ſhall ceaſe; in this Caſe B. cannot releaſe this Power. 
And a remote Poſſibility that is altogether incertain cannot be releaſed, And there- 
fore if the Son of the Diſſeiſee releaſes to the Diſſeiſor in the Life-time of his Father, 
this Releaſe is void. And ſo if the Conuſee of a Statute releaſes his Right to the 
Land of the Conuſor before Execution; this Releaſe is void. And ſo if a Plaintiff 
releaſes to a Bail in the King's Bench before Judgment given, this Releaſe is void. 
$0 if one promiſes to pay me 107. upon the Surrender of my Land to him, and that 
if he ſells it for above 50 J. that then he ſhall pay me 107. more, and I releaſe this to 
bim before be does ſell it, and before I do ſurrender; in this Caſe this does not re- 
leaſe the ſecond Promiſe, becauſe it is not releaſable. Adjudged Tr. 14 Fac. B. R. 
Alſo Debts, Legacies, and other Duties may be releaſed and diſcharged thereby, 
before or after they become due. And therefore a Rent or Annuity may be releaſed 
before the Day of Payment, and ſo alſo may a Debt due by Obligation: Judgments, 


Executions, Recogniſances, and the like, by apt Words may be diſcharged by 
Releaſe, | | | | 


(G) Things requiſite in Releaſes of Lands and Tenements in general. 


d | 2 2 2 | . 
N every good Releaſe in Deed, howſoever it enures, theſe Things are requiſite : 
- | Bf That there be a good Releaſor and a good Releaſee, and a Thing to be 
releaſed. 


Secondly, That the Deed be well ſealed, delivered, Ec. 


(H) Things requiſite in Releaſes that enure by Way of enlarging E ſtates. 


Firſt, In Reſpect of the Eftate of the Releaſor. 


* a Releaſe tends and enures by way of Enlargement of an Eſtate, then theſe 
Things are further required to make the Releaſe good. 


Firſt, He that makes the Releaſe muſt have ſuch an Eſtate in himſelf, as out of 
Which ſuch an Eſtate may be derived and granted to the Releaſee as is intended by 
the Releaſe: As if he has the Reverſion in Fee of Lands, he may releaſe to a 'Te- 
nant for Years, and thereby increaſe his Eſtate to an Eſtate for Life or in Tail, or 
de may paſs his whole Fee-fimple by the Releaſe. Dyer 251. 

But if there be a Leſſee for Years rendring Rent, and the Reverſion is granted for 

ife, the Remainder over in Pee, and the Grantee of the Reverſion releaſes all his 
Right to him in Remainder, and then he in the Remainder grants the Reverſion, and 
the Tenant for Life releaſes to the Grantee alſo; in this Caſe both theſe Releaſes are 
vid, and cannot enure as Releaſes, however it may be if they have Words of Sur- 
tender in them, they may enure as Surrenders, Per Juſtice Fones, 5 Car. Dyer idem. 

do if there be Leſſee for Years, the Remainder in Tail, the Remainder in Fee, 
nd the Leſſee for Years being a Woman, marries with him in the Remainder in Pee, 
nd he in Remainder in Tail releaſes to him in Remainder in Fee; this is a void Re- 
leaſe, So if Tenant for Life releaſes to him in Remainder in Fee or in Tail; this is 
old, and cannot enure as a Releaſe, So if there be Tenant for Life, the Remainder 
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the preſent Eſtate of the Land. And therefore if a Man poſſeſſed of a Term deviſes 


And if I make a Feoffment to J. & to divers Uſes with Power to revoke it, I may 
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in Tail, the Remainder in Fee, and he in Remainder in Fee releaſes to the Tenant 
for Life; this will not increaſe his Eſtate, And if the Tenant in Tail in this Caſe 
releaſes to the Tenant for Life, his Eſtate ſhall be no longer increaſed hereby than 
for the Life of the Tenant in Tail. Butler's Caſe, Trin. 5 Fac. B. R. Lit. 9. 598. 
Plow. 556. Co. Lit. 345. | | 


Secondly, In Reſped of. the Eſtate of bim to whom the Releaſe is made. 


He to whom the Releaſe is made muſt have ſome Eſtate in Poſſeſſion in Deed or in 
Law, or in Reverſion in Deed, in his own or another's Right of the Lands wherecf 
the Releaſe is made to be as a Foundation for the Releafe to ſtand upon; for a Re. 
leaſe which muſt enure to enlarge an Eſtate, cannot work without a Poſſeſſion joined 
with an Eſtate, And therefore the Releaſee muſt be Leſſee for Life, Years or Te. 
nant by Statute Merchant, Staple, or Elegit, that holds the Land over for the Value, 
or at leaſt he muſt be Tenant at Will. And therefore if a Man lets his Land to 
another for Term of Years, to begin preſently, and after the Leſſor or his Heir re 
leaſes to the Leſſee (after his Entry, and being in Poſſeſſion) all his Right in the 
Land; this is good to enlarge the Eſtate according to the Time ſet down in the Re- 
leaſe: But if the Releaſe be before the Term begins, or after the Term begins, and 
before the Leſſee has entred, (howſoever if any Rent be reſerved on the Leaſe, it 
may enure and be good to extinguiſh that Rent) yet it is not good to inlarge the 
Eſtate. And yet if a Tenant for twenty Years in Poſſeſſion makes a Leaſe to B. for 
ten Years, and B. enters, and he in the Reverſion releaſes to the firſt Leſſee for 
Years; this is a good Releaſe to enlarge the Eſtate. So if a Man makes a Leaſe for 
Years, the Remainder for Life or Years, and the firſt Leſſee enters; in this Caſe a 


c 
Releaſe to him in Remainder is good to enlarge the Eſtate. So if I grant the Rever- K 
ſion of my Tenant for Life to another for Life, and after releaſe to him and his Y 
Heirs; this is a good Releaſe to enlarge the Eſtate. Co. Lit. 270, 213, 265. Lit. 
459. Plow. 423. Dyer 4. 15 H. J. 14. | re 
So if a Man makes a Leaſe for Life or Years to a Feme Sole, and ſhe takes a R 
Husband, and he in the Reverſion releaſes to the Husband and his Heirs ; this is a 
good Releaſe to enlarge the Eſtate according to the Words of the Releaſe. But if th 
the Caſe be ſo, that a Man had an Eſtate in Poſſeſſion of Land, and he be now out El 
of the Poſſeſſion of it, and has but a Right only to it; or if he has a Poſſeſſion only 
and no Eſtate, or if he has neither Eſtate nor Poſſeſſion; in theſe Caſes a Release re 
made to ſuch a one will not avail to enlarge his Eſtate. Co. Lit. 273. Fe 
And therefore if a Man makes a Leaſe for Life, the Remainder for Life, and the 14 
firſt Leſſee dies, and the Leſſor releaſes to him in Remainder for Life before hs anc 
Entry; this is a good Releaſe to enlarge his Eſtate, for he has an Eſtate of Freeboid for 
in Law, capable of Enlargement by Releaſe before Entry. Co. Lit. 270. ; $0 
But if there be a Leſſee for Life, the Remainder for Life, the Remainder in Tai, Ye: 
the Remainder in Fee, and the Leſſee for Life is diſſeiſed, and during the Poſſeſſion is v 
of the Diſſeiſor he that has Right releaſes to one of them in the Remainder; ths rele 
void. Lit. $. 451. | 9 Tai 
So if Lands be given in Tail, or leaſed for Life, and the Donee or Leſſee is dk his | 
ſeiſed, and during the Poſſeſſion of the Diſſeiſor the Donor or Leſſor releaſes all A 


his Right to the Donee or Leſſee; this is void, and will not enlarge his Eſtate ; hob 
ever if there be any Rent reſerved on the Eſtate, it will extinguiſh the Rent. II. 
55, 456. | . 
2 So if the Tenant by the Curteſy grants over his Eſtate, and after he in Reverſon 
releaſes to the Tenant by the Curteſy; in this Caſe his Releaſe is void, and will not 
enlarge his Eſtate. So if an Infant makes a Leaſe: for Life, and the Leſſee gan 
the Eſtate over with Warranty, and the Infant at full Age brings a Dum fuit inf 
ætatem, and the Tenant vouches the Grantor, who enters into the Warranty, and th 
Demandant being the Infant, releaſes to him and his Heirs ; this will not enlarge 
Eſtate, for in Truth he had no Eſtate before, and that which is not cannot be el. 
larged. Co. Lit. 233. 1 G41 ; " 
And if a Leſſee. for Life or Years releaſes to him in Remainder or Reverſo", * f 
cannot be good as a Releaſe ; however if there be apt Words, it may amount d 
Surrender. Dyer 251. * 
And if a Man has only an Occupation of Land as Tenant at Sufferance, 45 * 
a Leſſee for Years holds over his Term, or the like, no Releaſe to him can yo” 
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any Enlargement of Eſtate, for altho* he has a Poſſeſſion, yet he has no Eſtate, and 


beſides in this Caſe there is no Privity, which is the third Thing required in theſe 
Releaſes. Co. Lit. 271. Lit. 5. 461. 


Ld 


Thirdly, In Reſpe& of Privity. 


As in all theſe Caſes that enure by way of Increaſe or Paſſing an Eſtate, there 
muſt be ſome Eſtate in the Releaſor and the Releaſee, ſo there muſt be ſome Privity 
in Eſtate between them at the Time of the Releaſesmade, for an Eſtate without 
Privity is not ſufficient. And therefore it muſt be between Donor and Donee, Leſſor 
and Leſſee, and the like, as in the Caſes before,- between him in the Reverſion and 
the Leſſee for Life or Years, Tenant by Statute Merchant or Staple, or by Elegit, 
that keeps the Land for the Value. Co. Lit. 296, Lit. $. 461. 

And if Tenant for Life leaſes for Years, and he in the Reverſion, and the Tenant 
for Life join. together and releaſe to the Leſſee for Years ; this is a good Releaſe to 
enlarge the Eſtate. Plow. 541. | 

8o if he in Reverſion releaſes to the Husband who has an Eſtate in the Right of 
his Wife only for Life or Years; this is a good Releaſe. Cy. Lit. 23. 

So if Leſſee for Years makes a Leaſe of the Land but for Part of the Term, the 
Privity continues ſtill, and therefore a Releaſe to him is good to enlarge the Eſtate. 
But if he aſſigns over all the Term, then the Privity is gone, and therefore a Releaſe 
made to him afterwards is void ; and then a Releaſe made to the Aſſignee of the 
Term is good to enlarge the Eſtate. Dyer 4. 3 Co. 22, 

And if a Diſſeiſor makes a Leaſe for Life or Years, and after he and the Diſſeiſee 
join together to make a Releaſe to the Leſſee for Life or Years; this is a good Re- 
leaſe to enlarge the Eſtate. Bur if the Diſſeiſor in this Caſe makes a Leaſe for Life or 
Years, the Releaſe is void for want of Privity. Plow. 340. 14 H. J. 4. Lit. F. 518. 

And if there be Leſſee for Years, the Remainder for Life, and he in Reverſion 
releaſes to the Leſſee for Years, or him in Remainder for Life, and his Heirs, all his 
Right ; this is a good Releaſe to work an Enlargement of Eſtate. So if one makes 
a Leaſe for Life, and grants the Reverſion for Life, and then the Leſſor releaſes to 
the Grantee of the Reverſion and his Heirs ; this is a good Releaſe to enlarge the 
Eſtate of the Grantee, and here is Privity enough. Co. Lit. 273. 

If A. be Tenant for Life, the Remainder to A. in Fee, and A. dies, and his Heir 


releaſes all his Right to B. being in Poſſeſſion ; this is a good Releaſe, and gives the 
Fee-ſimple. Bro. Releaſe 71. ; 

But if A. makes a Leaſe to B. for Life, and the Leſſee makes a Leaſe for Years, 
and after A. in the Life-time of the Tenant for Life makes a Releaſe to the Leſſee 
for Years; this Releaſe is void, and will not enlarge his Eſtate for want of Privity. 
So if a Man makes a Leaſe for twenty Years, and the Leſſee makes a Leaſe for ten 
Years, and the firſt Leſſor releaſes to the ſecond Leſſee and his Heirs ; this Releaſe 
is void. So alſo if the Donee in Tail makes a Leaſe for his own Life, and the Donor 
releaſes to the Leſſee and his Heirs; this Releaſe is void. So alſo if the Donee in 
Tail makes a Leaſe for his own Life, and after the Donor releaſes to the Donee and 
his Heirs; this is not a good Releaſe. Co. Lit. 293; Lit. $. 516. 

Alſo one Jointenant or Coparcener may releaſe to another, and thereby transfer all 
his Eſtate, and give the whole Intereſt unto his Companion; and this is a good Re- 
leaſe to paſs all his or her Part of the Land. And if there be three Jointenants in 
Fee, and they make a Leaſe for Life, and after two of them releaſe all their Right 
in the Land to the third; this is a good Releaſe. So if one makes a Leaſe for Life 
to another, and after he grants the Reverſion to ſeven, and the 'Tenant for Life at- 
torns, and after four of the ſeven releaſe all their Right to the other three, and after 
one of the three releaſes to the other two; theſe are good Releaſes. So if a Leaſe 

Years be made to two, or to begin at a Day to come, a Releaſe by one of them 
to the other is good to give all the Term and all the Land to the Releaſee. But it 
eems one Tenant in Common cannot releaſe to another Tenant in Common. Bro. 
Releaſe 17, Perk. $. 84. 10 H. 4. 3. 


Fourthly, In Reſpect of Words whereby it is made. 


Sufficient Words in Law are required in ſuch a Releaſe, not only to make a Re- 
eaſe (which is required in all Releaſes) but alſo to raiſe and create a hoy Tons. 
| erefore 
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needful: For it is generally true, that when a Releaſe enures by way of Enlargement 


n 


Therefore obſerve, that all. Releaſes (of what Kind ſoever) are commonly made by 
the Words remiſed, releaſed and quitted Claim, as being the moſt antient and ſignificent 
Words to this Furpoſe. And amongſt theſe the Word Releaſe is the moſt effeq,,j 
Word, as that which includes the other two, and as that which is the proper aud 
peculiar Word for this Kind of Conveyance. O. Lit. 293, 401. 
But there are other Words alſo by which a Releaſe may be made, as renounce, ar. 
nit, &c. And therefore it is held, that if one has Common in another's Land, ang 
he by Deed releaſes it to him thus, I renoumce my Common, &c. this is a good Releaſe, 
And if the Leſſor does but gi@nt to his Leſſee for Life that he ſhall be diſcharged of 
the Rent, this is a good Releaſe of the Rent. And it is a Rule, That by wh. 1/1, 
a Debt or Duty may be created, by Words of a contrary Signification it may be relea(+4, 
And therefore if one acknowledges himſelf to be ſatisfied and diſcharged a Debt, this 
is a good Releaſe of the Debt. 9 H. 6. 35. Dyer 116. Lit. $. 544 O. Lit. 264. 
Dyer 307. 9 Co. 52. » 
And for Words to raiſe the Eſtate, it is uſual and moſt ſafe to ſpecify in the Deed 
what Eſtate he to whom the Releaſe is made ſhall have; and in moſt Caſcs this is 


of Eſtate, no Inheritance in Fee-ſimple or Fee-tail can paſs without apt Words of 
Inheritance. And therefore if I make a Leaſe of Land to another for his Life, and 
after I releaſe to him all my Right without ſaying more in the Releaſe ; hereby his 
Eſtate is not enlarged. But if I releaſe to him and his Heirs, by this. he has a Fee- 
ſimple. And if Il releaſe to him and the Heirs af his Body, by this he has an Eſtate. 
tail. But where a Releaſe works by way of Mitter le Eftate, then in ſome Cafe 
there needs not any Words of Inheritance; and in Caſes where Releaſes are made 
between Jointenants and Coparceners, as where a joint Eſtate is made to the Hu. 
band and Wife, and a third Perſon and their Heirs, and the third Perſon releaſes 
all his Right to the Husband alone, or the Wife alone. So if there be three Joint- 
tenants, and one of them releaſes to one of the other two; in all theſe and ſuch like 
Caſes there needs not any Limitation of the Eſtate, for the Releaſe is good without 
it. Co. Lit. 273. Lit. 5. 465, 468, 469. 


(H) Things requiſite in Releaſes of Lands and Tenements that only gict, 
diſcharge or extinguiſh any Right or Title of Lands. 


Firſt, In Reſpect of the Eſtate of the Releaſor. 1 

15 every good Releaſe in Deed that tends and enures to give, diſcharge or extingiiſ to | 
any Right or Title of Lands, it is alſo further requiſite, 8 
Frſt, That he who makes it has at the Time of making the Releaſe ſome Right tinu 
or Title to releaſe, As where one diſſeiſes me of Land, and I releaſe to him all ny $ 
Right in the Land; this is a good Releaſe. So if one diſſeiſes my Tenant for Life, his 1 
and I (being the next in Remainder or Reverſion in Fee) do releaſe to him that did Rele 
make the Diſſeiſin; this is a good Releaſe. So if the Husband makes a Leaſe for B 


Life, and then takes a Wife and dies, and the Wife releaſes her Dower to him in 
Reverſion ; this is a good Releaſe. And ſo alſo if after the Marriage a Man makes 
a Leaſe for Life, the Remainder in Fee, and ſhe releaſes all her Right to him in 
Remainder in Fee, or to him in Reverſion; this is a good Releaſe, and will bar her 
for ever. Lit. g. _ Co. Lit. 265. 5 Co. Jo, jt. 1 Co. 111. 8 Co. 151. 

And therefore if the Releaſor has only a Poſſibility of a Right, or a Right happens 
to come to him after the Releaſe; this is not ſufficient to make the Releaſe good 

And therefore if the Father be diſſeiſed, and the Son before his Father's Death fe- 
leaſes all his Right to the Diſſeiſor, and after the Father dieth, ſo that the Right doth 
deſcend ; this is no good Releaſe to bar the Releaſor of his Right. 

So if there be Grandfather, Father and Son, and the Father diſſeiſes the Grand- 
father, and makes a Feoffment, and the Son releaſes in the Life-time. of his Fathet, 
and after the Father and Grandfather die; this Releaſe in this Cafe will not bar bim. 

So if a Leaſe be made for Life, the Remainder to the right Heirs of J. S. and the 
Leſſee is diſſeiſed, and the Eldeſt Son of FJ. S. living, his Father doth releaſe to tht 
Diſſeiſor; this Releaſe is void. 
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& if the Conuſee of a Statute, Sc. releaſes to the Conuſor all his Right in the 
Land, this is void, and he may ſue Execution after notwithſtanding. 

Or if the Releaſor have only a Power; this is not ſufficient to make a Releaſe good, 

And therefore if a Man by his Will deviſes that his Executor ſhall ſell his Land, 


and dieth, and the Executors releaſe all their Right and Title in the Land to their 
Heir; this is void. 


Secondly, In Reſped of the Eftate of bim to whom the Releaſe is made. 


In all Ciſes of a Releaſe of a bare Right of a Freehold in Lands or Tenements, he 
to whom the Releaſe is made muſt at the Time of the Making thereof in any Caſe 
have the Freehold in Deed or in Law in Poſſeſſion, or ſome Eſtate in Remainder or 
Reverſion in Deed (and not in Right only) in Fee-fimple, Fee-tail, or for Life, of the 
Lands whereof the Releaſe is made: For Rights of Entry, and Actions, and the like, 
are not to be transferred to Strangers, but are thus to be releaſed, as ſuch Releaſes 


are good, 

As if the Diſſeiſee releaſes to the Diſſeiſor himſelf who hath the Freehold in Deed, 
or to the Heir of the Diſſeiſor before his Entry, who hath the Freehold in Law, or 
to the Leſſee for Life of the Diſſeiſor ; theſe Releaſes are good, 

So if a Diſſeiſor makes a Leaſe to A. and his Heirs during the Life of B. and A. 
dies, and the Diſſeiſee releaſes to his Heir before his Entry; this is a good Releaſe. 
O. Lit. 267. 

So if a Fine Sar connſance de droit cum ceo, Ec. or Sur connſance de droit only (which 
is a Feoffment on Record) be levied; or if Tenant for Life, by Agreement of him in 
the Reverſion, ſurrenders to him in the Reverſion ; or if a Man do bargain and ell 
his Land by Deed indented and inrolled ; or Uſes are raiſed by Covenant on good 
Conſiderations; in all theſe Caſes the Conuſee, he in Reverſion, Bargainee, and 
Ceftuy que Uſe, have a Freehold in Law in them before Entry. 

And therefore a Releaſe to them of the Right of the Land by him that hath ir 
is good, and will bar the Releaſor. 

But otherwiſe it is in Caſes of Exchange, Partition, or upon Livery within the 
View, for in theſe Caſes no Releaſe is good until an actual Entry made, for till then 
they have neither Preehold in Right nor Law. 

So if a Diſſeiſor makes a Gift in Tail, or Leaſe for Life or Years of the Land, and 
keeps the Reverſion, and then the Difleifee or his Heir releaſes to the Diſſeiſor all his 
Right; this is a good Releaſe to bar his Right for ever. 

So if the Heir of the Diſſeiſor be diſſeiſed, and the firſt Diſſeiſee do after releaſe 
to him all his Right; this is a good Releaſe to bar him. 

So if a Donee in Tail diſcontinues in Fee, and the Donor releaſes to the Diſcon- 


ht tinuee, and dies; this is a good Releaſe againſt the Donor. 

ny So if the Donee in Tail be diſſeiſed, and after the Donor releaſes to the Donee all 
ſe, his Right ; this is good : But in this Caſe nothing of the Reverſion will paſs by the 
wid Releaſe, for the Donee had then nothing but a Right. 


But if any Rent be reſerved on the Eſtate-tail, the Rent is gone by the Releaſe. 
S0 if a Leaſe be made to one for Life rendring Rent, and the Leſſee is diſſciſed, 
ind the Leſſor releaſes to the Releaſee and his Heirs all his Right; in this Caſe altho' 
the Rent be extinct, yet nothing of the Right of the Reverſion doth paſs. 

And yet if a Woman that hath a Right of Dower releaſes to the Guardian in Ch'- 
wy; this is a good Releaſe, and her Right or Title of Dower is gone. 

But if a Diſſeiſor makes a Leaſe for Years, and the Diſſeiſee releaſes to the Leſſce 
or Years; this Releaſe is void becauſe he hath no Freehold. 

But if he makes a Leaſe for Life, and the Diſſeiſee releaſes to the Leſſee for Life; 
this is a good Releaſe. | 

So alſo a Releaſe to the Diſſeiſor after the Leaſe for Years made is good. 

And if Leſſee for Years be ouſted, and he in the Reverſion diſſeiſed, and the Diſ- 
elor makes a Leaſe for Years, and the firſt Leſſee releaſes to him; this is a good 
eleaſe. Lit. F. 448, 449, 455, 456. Cv. Lit. 265, 266, 275. 1 U. 6. 4 Dyer 302. 
Allo in ſome Caſes a Releaſe made to one that hath neither Freehold in Deed nor 
techold in Law, is good when he hath an Eſtate in Reverſion or Remainder, as in 
the Caſe before, where the Releaſe is made by the Diſſeiſee to the Diſſeiſor after he 
ith made an Eſtate for Life. 

do if the Demandant in a real Action releaſe to the Tenant that comes in by Re- 
ceigt upon a Prayer of Aid, or voucher upon a Warranty; this is gcod. 
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And yet if it be before the Receipt or Entry into the Warranty, or it be by any 
other beſides the Demandant, it is void. | 

So if the Tenant in a real Action aliens, hanging the Precipe quod reddat againſt 
him, and after Alienation the Plaintiff releaſes all his Right in the Land to him; 
this is a good Releaſe. 

So if a Diſſeiſor makes a Leaſe for Life, the Remainder to another for Life, the 
Remainder to a third in Tail, the Remainder to a fourth in Fee, and the Diſſeiſee 
releaſes to either of them in Remainder ; this is a good Releaſe. 

But if in this Caſe Tenant for Life be diſſeiſed, and after he that bath Right (the 
Poſſeſhon being in the Diſſeiſor) doth releaſe to either of them in Remainder; this i; 
a void Releaſe. Lit. 5. 448, 449, 450, 451. 8 Co. 151. 


Thirdly, In Reſped of Privity. 


But in all the Caſes of a Releaſe of a bare Right to him that hath the Eſtate of 4 
Freehold in Deed or in Law, generally there needs no Privity to make the Releaſe 
good; as in the Caſes before of a Releaſe made to the Tenant for Life of the Di. 
ſciſor, and them that follow. 

For if Tenant for Life makes a Leaſe to another for Life of the Leſſee, the Re. 
mainder over in Fee, and the firſt Leſſor releaſes all his Right to him to whom the 
Tenant made the Leaſe for Life; this is a good Releaſe and a perpetual Bar, altho 
the Releaſe be not to him and his Heirs. And ſo it is in Caſe S a Reverſion. 

If Leſſee for Years be ouſted, and he in the Reverſion diſſeiſed, and the Diſſeiſot 
makes a Leaſe for Years, and the Leſſee that is ouſted doth releaſe to the Leſſee or 
the Diſſeiſor; this is a good Releaſe. 

And yet if the Diſſeiſee do releaſe to the Leſſee for Years of the Diſſeiſor; this 
is void. | | 

If Leſſee for a thouſand Years be ouſted by the Leſſor, and he makes a Leaſe for 
two 8 and the Leſſee for a thouſand Years releaſes unto him; this is a good 
Releaſe. 

But if a Leſſor diſſeiſes his Lefſee for Life, and makes a Leaſe for a thouſand 
Years, and the Leſſee for Life releaſes to this Leſſee of a thouſand Years ; this is 
void. Co. Lit. 215. | Lit. $. 470, 471. 10 Co. 48. 

If one be diſſeiſed, and after another doth diſſeiſe him, and the Diſſeiſee releaſes 
to the laſt Diſſeiſor; this is a good Releaſe. 

So if A. difſeiſes B. who infeoffeth C. with Warranty, who infeoffeth D. with War- 
ranty, and E. diſſeiſeth D. to whom B. the firſt Diſſeiſee releaſeth ; this is a good 
Releaſe, and doth defeat all rhe mean Eſtates and Warranties. 

So if my Diſſeiſor leaſes for Life, and the Leſſee for Life aliens in Fee, and J releaſe 
to the Alienee all my Right, Sc. this is a good Releaſe, and will bar me of my Entry: 
But if my Entry be gone, as if I leaſe for Life, and my Leſſee be diſſeiſed, and that 
Diſſeiſor is diſſeiſed, and I releaſe to the ſecond Diſſeiſor; in this Caſe the firſt Dil- 
ſeiſor may enter upon the ſecond. 

So if my Diſſeiſor in the Caſe aforeſaid make a Leaſe for Life, and the Leſſee for 
Life makes a Feoffment to two, and I releaſe to one of the Feoffees; this is a good 
Releaſe, and will bar me and my Diſſeiſor alſo. 

So if Tenant for Life let the Land to another for the Life of the Leſſee, the Re- 
mainder to another in Fee, and the Leſſor releaſes to his Tenant for Life; this is 
good Releaſe. Lit. F. 473, 470, 471, 478. Co. Lit. 277. | 

If one that hath a Son within Age be diſſeiſed and die, and the Diſſeiſor die ſeilel 
and the Land deſcend to his Heir, and a Stranger abate, to whom the Son when it 
comes of Age doth releaſe; this is a good Releaſe. | h 

So if one be diſſeiſed by an Infant which doth alien in Fee, and the Alience die 
ſeiſed, and his Heir entreth, the Diſſeiſor being within Age, and the Diſſeiſce te 
leaſes to the Heir of the Alienee; this is a good Releaſe. 

But where an Inheritance or an Eſtate for Life is releaſed to one that is but Te 
nant for Years; the Releaſe is not good withour Privity. f | 

And therefore if Tenant for Life or in Fee releaſes to the Leſſee for Years of hi 
Diſſeiſor ; this is not good. _ 

But the Releaſe of a Term of Years to the Leſſee for Years of him that do 
eject him, is good enough without Privity, as in the Caſe before. 9 H 6 # 
10 Co. 48. | * But 
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But here note, that in Caſes of a void Releaſe of a Right to an Inheritance or 
Freehold, where there is a Warranty contained in the Deed, the Warranty may be 

ood, and be uſed by way of Rebutter, altho* the Releaſe be void. 

As if the Son of the Diſſeiſee releaſes with Warranty in the Life-time of his Father, 
or there be Grandfather, Father and Son, and the Father diſſeiſes the Grandfather, 
and makes a Leaſe with Warranty and dies; in both theſe Caſes, altho* the Son be 
not barred by the Releaſe, yet he is barred by the Warranty. Co. Lit. 265. 


Fourthly, In Reſpect of the Words whereby it is made. 


Such Words as will make a good Releaſe in the Caſes of Releaſes that enure by 
way of Inlargement of Eſtate, will make a good Releaſe in theſe Caſes. 

And note, that this Kind of Releaſe is good without any Limitation or Specifying 
of the Eſtate, for by a Releaſe of all a Man's Right, without ſaying, To have and 
to hold to him and his Heirs, Ec. in all the Caſes before, he that makes the Releaſe 
is barred of his Right for ever; for if I be ſeiſed of an Eſtate in Fee by Wrong, and 
he that hath Right releaſes to me all his Right, altho' it be but for one Hour, yet 
this is a good Releaſe for ever. | 


(I) Of Releaſes of other Things than Lands or Tenements, as Seigniories, 
Rents, Common, Debts, &c. 


Firſt, Of a Seigniory, Rent-Service, Common, or the like. 


P there be Lord and Tenant, and the Lord releaſes to the Tenant all his Right 

that he has in the Seigniory, or all his Right that he has in the Land, Oc. this is 
2 good Releaſe to extinguiſh the Seigniory. And in this Caſe there needs no Words 
of Inheritance or Limitation, for by Releaſe of all the Right in the Seigniory, the 
ſame is extin& for ever, without ſaying To him and bis Heirs. And yet in this Caſe 
the Lord may by apt Words releaſe his Seigniory to the Tenant only in Tail or for 
Life, and it ſhall be good ſo long. Bur if a Lord grants to his Tenant that he ſhall 
do his Suit to another Manor of the Lord's, or that the Tenant ſhall give him yearly 
12d. for his Suit; this Grant will not extinguiſh and determine the Services or Te- 
nure, Lit. $. 480. Co. Lit. 280, 305. Perk. F. 70. 

If there be Lord and Tenant, and the Tenant be diſſciſed, and after the Lord re- 
leaſes all his Right, Cc. to the Tenant : By this Releaſe the Service or-Seigniory is 
extinct, for altho* a Right regularly cannot be releaſed to him that has but a bare 
Right, yet a Seigniory may be releaſed and extinct to him that has but a bare Right 
in the Land. But if the Tenant makes a Feoffment in Fee, and then the Lord re- 


Dil leaſes all his Right, c. to the Tenant; this is not good to extinguiſh the Seigniory 
or Services, but it will diſcharge all the Arrearages. Lit. F. 457. 10 Co. 58. Co. 

, for Lit. 268. | 

pool If a Rent-Charge, Common of Paſture, or any other Profit apprender be iſſuing 


out of my Land, and he that has it releaſes it to me; this is a good Releaſe, and will 
fXtinguiſh it: But if I be diſſeiſed of the Land, and have but a 7 9 at the Time 
of the Releaſe made, the Releaſe is not good, as it is in the Caſe o a Renr-Service 
and a Seigniory : But if Lands be given to me in Tail or for Life rendring Rent, and 
| be diſſeiſed, and after the Donor releaſes to me all his Right in the Land; this is a 
$%0d Releaſe, and ſhall extinguiſh the Rent. So if in this Caſe where I am Tenant 
in Tail, and I make a Feoffment in Fee rendring Rent, and after I releaſe to the 
Feoffee; this is a good Releaſe, and hereby the Rent is extinct. And if two Copar- 
ceners be of a Rent, and one of them take the Terretenant to Husband, and after 
cher of them releaſes ; theſe Releaſes will be good. Lit. f. 480, 336, 357. Co. Lit. 
J 305, Lit. 5. 455, 456. 

If one diſſeiſes me of Land, and then grants a Rent-Charge out of the Land, and 

reciting the ſame, grant a Releaſe to the Grantee : This Releaſe it ſeems is good, 
88 bar me ſo as after my Re- entry I ſhall not be able to avoid it. Lit. 5. 527. 
Ii. Zoo. 


Secondly, 


releaſes to any one that has a Freehold in Poſſeſſion, Reverſion or Remainder, by the 


Caſe where the Power is given to A. and A releaſes it. 1 Co. 112, 113, 173, 14 


Releaſes, Part l. 


Secondly, Of an Advowſon, &c. | 


If two have the Grant of the next Advowſon or Avoidance of a Church before it 
be void, one of them may releaſe to the other, but afterwards,they cannot. 


I... * 54 5 


Thirdly, Of a Condition. 


If A. makes a Feoffment in Fee, Gift in Tail, Leaſe for Life or Years to B 05 
Condition that upon ſuch a Contingent it ſhall be void: In this Caſe A. may before 
Condition broken releaſe all his Right in the Land, or releafe the Condition to B. and 
this will be good to make the Eſtate abſolute, and to diſcharge the Condition. 80 if 
a Feoffee on Condition makes a Gift in Tail or Leaſe for Life, and after the Feoffor 
releaſes to the Donee or Leſſee; this is a good Releaſe to diſcharge the Condition. 80 
if a Copyholder ſurrenders to the Uſe of another on Condition, and this is preſented to 
be without Condition, and after the Surrenderor releaſes to him to whoſe Uſe the 
Surrender was made all his Right, Oc. this is a good Releaſe, and extinguiſhes the 
Condition. But if a Diſſeiſor makes a Feoffment on Condition, and the Diſſeiſee re. 
leaſes to the Feoffee on Condition; howſoever this bars the Right of the Diſſciſce, 


yet it does not diſcharge the Condition. 1 Co. 112. Perk. g. 823, 164. 


Fourthly, Of a Power of Revocation. 


Where a Power or Authority is ſuch that reſpe&s the Benefit of the Leſſor, as in 
the uſual Caſes of Power of Revocation of Uſes, when the Feoffor, Sc. has Power 
to alter, change, determine or revoke the Uſes being intended for his Benefit, and he 


former Limitation: This is a good Releaſe, and extinguiſhes the Power, and makes 
the Eſtates that were before defeaſible abſolute, and he-excludes him from any Power 
of Alteration or Revocation. But if the Power be collateral, or to the Uſe of a 
Stranger, and nothing to the Benefit of him that makes the Releaſe: As if A. makes 
a Feoffment to B. to divers Uſes, provided that B. ſhall revoke the Uſes, and B. re- 
leaſes to any one of them that has an Uſe ; this does not extinguiſh the Power, as in 


- 


Fifthly, Of 4 Warranty. 


If a Feoffment be made with Warranty, and the Feoffee releaſes the Warranty; 
this makes it extinct. And ſo it is of other Warranties. But if Tenant in Tail te- 
leaſes the Warranty annexed to his Eſtate-tail, this does not extinguiſh the Warranty. 
Bro. Releaſe 88. 21 H. J. 29. 5 Co. 27. [ : 


1 


Sixthly, Of Debts and other Perſonal Duties. 


1. In Reſpect of Perſons. 


Any Man may releaſe any Debt or Duty due to himſelf. Alſo a Man may dif- 
charge or releaſe any Thing, or any Wrong done to his Wife before or after rhe 
Marriage. And therefore, if a Treſpaſs were done, or a Promiſe were made to q/ 
Wife before the Marriage, I may at any Time during the Marriage releaſe it. S0! 
any Wrong be done, or Qbligation, Statute or Promiſe made to her alone, or t0 her 
and me together at any Time during the Marriage ; I alone may releaſe and diſcharge 
this. And if my Wife be an Executrix to any other Man, I may releaſe any Debt of 
Duty due to the Teſtator. | il 

And if a Legacy be given to a Feme Sole to be paid at Michaeimas next, 7 5 
marry her, and I releaſe the Legacy before the Day, the Legacy is gone. Per Chie 
Juſtice B. R. Mic. 17 Fac. 1 

An Infant Executor may releaſe a Debt duly paid him of the Teſtator's Debt; w 
if he releaſes that which he does not receive, it is a void Releaſe. And regularly 
Releaſe of an Infant is void. 5 Co. 27. | 5 


. 
* 
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2. In Reſpe of the Time. 


An Executor before Probate of the Will may releaſe a Debt or Duty due to the 
Teſtator, and this Releaſe is good to bar him. 5 Co. 2). 9 Co. 39. | 

A future or contingent Promiſe may be releaſed and diſcharged before the Con- 
tingent happens. Trin. 4 Fac. in Elton's Caſe. | , fly 5:5 | 

A Debt on an Obligation or Rent may alſo be releaſed before the Day of Pay- 
ment as well as after, but not by the ſame Words: And therefore if one promiſes to 

that upon the Surrender of J. S. he will pay him 110 J. and after the Promiſe 
and before the Surrender he releaſes this Debt; this diſcharges: rhe Debt. But if the 
Promiſe be, that if the Surrendree ſhall ſell the Land, and ſhall have 5300 l. and then 
he ſhall pay the Surrendror an 100 J more, and the Surrendror before Sale releaſes this 
zum; this is no Diſcharge of it. And yet a Releaſe of the Promiſe is a Diſcharge 
of it. And if A. promiſes to me, that if J. S. does not pay me an 100. 1 October 
that he owes me, that A. will pay me the 1004 1 November, and I 10 September re- 
leaſe to him this Debt, or all Actions and Demands ; this Releaſe is not good to diſ- 


charge this Promiſe. But by a Releaſe of the Promiſe the ſame is diſcharged. FH. 
16 Far. B. R Briſco v. Heirs, 


3. In Reſpect to Words. 


And all theſe Releaſes muſt be made by apt Words, and ſuch as the Law ſhall 
judge ſufficient for that Purpoſe. 9 Co. 53. \ | 

Ind in all theſe Caſes Care muſt be had there be no Miſtakes, for Miſtakes will 
make Releaſes and Confirmations void as well as other Grants. And therefore if A. 
makes a Releaſe to B. in this Manner: Know, &c. that J. A. of B. have remiſed, 
Kc. B. all Afions which the {ome B. bas againſt A. whereas it ſhould be, hich the 
{ame A. has againſt B. this Releaſe.is void. Bro. Releaſe 56, 58. * | 

If a Man releaſes. to another all Actions, and does not ſay further which he has 
againſt him; this is as good a Releaſe as if theſe Words were inſerted, Rod nece ſſario 
ſubin telligitur non decſt. Bro. Releaſe 29. te. as 


3 „ 


0 The Force and Virtue of a Releaſe, and how it ſhall enure and le 


| conſtrued. | 


Firſt, In Reſpe# of the Perſons ; and where a Releaſe made by one ſhall bind another, 
aud where-not ; and where a Releaſe made to one ſhall enure to others, or not. 


HERE divers join in any Suit or Action to recover any Perſonal Thing of 
which they are to have the joint Benefit or Intereſt when the Law does not 
compel them to join, there the Releaſe of one of them ſhall bar all the Reſt. And 


them alone releaſes to the 5 this is a Bar to the other Plaintiffs alſo. So if a 
dtatute or an Obligation be made to two or more, and one of them releaſes it to the 
Conuſor or Obligor; this is a Diſcharge of the whole Duty, and a Bar to the Reſt, 


. ſo that they can make no Uſe of the Statute or Obligation. But if divers be charged 
the nan Action, and they for the Diſcharge of themſelves only join in a Suit or Action, 
my where alſo they can do no otherwiſe, being compelled by Law to join; in this Caſe 

6 if the Releaſe of one of them ſhall not hurt the others. And therefore if divers Join 
\ het na Writ of Error, Attaint, or Audita Querela, and one of them releaſes to the De- 
large | ndant in the Writ ; this will not bar the Reſt: of their Remedy, but they may go on 
bt ot in their Suit notwithſtanding. 5 Co. 22. Bro. Releaſes 84, 94. Stat. 23 H. 8. c. 3. 
lf there be two or more Executors, and one of them alone releaſes a Debt or Duty Executor:: 
ind | to the Teſtator before Judgment obtained in a Suit, had by all the Executors againſt 
Chief the Debtor ; this will bar all the Reſt. 
But it is otherwiſe after Judgment obtained. 61 H. J. 4. 
but EA S95Þs &iy 2 1 
y tbe 9 1 | A 


therefore if two Men join in an Action of Debt, Treſpaſs, or the like, and one of 
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to both the Diſſeiſors. Co. Lit. 296. 


F 

A Releaſe made to the Tenant in Tail, or for Life, of the Right to the Lare 
ſhall avail and enure to him that hath a Reverſion or Remainder in Deed ; and 90 
converſo. A Releaſe made to him that hath a Remainder or Reverſion will ayil and 
enure to the Benefit of bim that has the Eſtate-tail for Life, or Years precedent hs 
if a Diſſeiſor makes a Leaſe ſor Life, and the Diſſeiſee releaſes to the Tenant for 
Life; this ſhall enure to the Diſſeiſor. So if he or a Tenant for Life makes a Lex 
for Life, the Remainder for Life, the Remainder in Tail, the Remainder in Fee, 


and the Diſſeiſee or firſt Leſſor releaſes all his Right to any of them in Remainder, 


ehis ſhall enure unto and benefit all che Reſt. And if the Husband makes a Leaſe cf 
his Wife's Land to one for Life, the Remainder to another in Fee, and the Wig 
after his Death releaſes all her Right in the Land to him in Remainder ; this ſhall 
enure to the Leſſee for Life. Co. Liz. 275, 290, 267, 268. 8 Co. 151. 

If a Diſſeiſor makes a Leaſe for Life, and the Diſſeiſee releaſes all his Right to the 
'Fenant for Life; this ſhall enure to the Benefit of the Difſeiſor. But if the Diſſeiſee 
releaſes no more to the Tenant for Life but all Actions ; this Releaſe will not beneft 
bim in Remainder or Reverſion after the Death of the Tenant for Life. Co. Li. 275. 
If a Diſſeiſor makes a Feoffment to two in Fee, and the Diſſeiſee releaſes to one of 
the Feoffees ; this ſhall enure to both. Lit. F 472. © | 

If a Tenant in Tail be diſſeiſed by two, and he releaſes to one of them; this (hal 
enure to them both: But if the King's Tenant be diſſeiſed by two, and he releaſes to 
one of them; this ſhall not enure to the other. So if two — make a Leaſe f 
for Life, and then diſſeiſe the Tenant for Life, and he releaſes to one of them; in 
this Caſe his Companion ſhall have no Benefit by ir. Co. Lit. 276. 
If a Tenant in Fee-firhple be diſſeiſed by two, or two do abate or intrude, and he f 
releaſes to one df them; the other ſhall have no Benefit thereby. But if Tenant for q 
Life after he is diffeiſed releaſes to one of the Diſſeiſors; this ſhall enure to both, 1 
Lit. $. 422, 512. J | | 8 

And if there be two Diſſeiſors, and they make a Leaſe for Life or Years, and 
after the Diſſeiſee releaſes to one of the Diſſeiſors; this ſhall enure to them both, and 
to the Benefit of the Leſſee for Life alſo. Co. Lit. 276. | | 

And if a Leſſee for Years be ouſted, and he in Reyerfion diſſeiſed, and the Leſſce 
releaſes to the Diſſeiſor; the Term of Years is hereby extinct, the Diſſeiſee may 
take Advantage of it, and enter preſently. | | 

But if two Jointenants in Fee be diſſeiſed by two Diſſeiſors, and one of the Diſ- 
ſeiſees releaſes to one of the Diſſeiſors all bis Right; this thall enure to the other, for 
this extends but to a Moiety. 5 NN . 

If Tenant for Life be diſſeiſed by two, and he in the Reverſion and the Tenant 
for Life join in a Releaſe to one of the Diſſeiſors; this ſhall not enure to the other 
But if they do ſeverally releaſe their ſeveral Rights, their ſeveral Releaſes ſhall enute 


If a Mortgagee upon Condition after the Condition broken te diſſeiſed by two, 
and the Mortgagor that has the Title of Entry releaſes to one of the Diſſeiſors, this 
thall enure to both. And the like Law is for an Entry for Mortmain, or a Conſent 
to Raviſhment, Sc. id. % odo 11 11 346d 7 4 

If there be Lord and two Jointenants, and the Lord releaſes to one of them; thi 
ſhall avail bis Companion. Co. Lit. 269. | 

Af Tenant in Fee-fimple makes a Feoffment in Fee, and after the Lord releaſes to 
the Feoffor ; this ſhall not enure to the Feoffee to extinguiſh the Seigniory. But it 
he releaſes to the Feoffee, this ſhall enure to the Feoffor to extinguiſh the Seigniory. 
If there be Lord and Tenant, and the Tenant makes a Leale for Life, the Re. 
mainder in Fee, and the Lord releaſes to the Tenanr for Life; the Rent is here) 
wholly extinguiſhed, and he in Remainder ſhall rake Advantage of it: As when the 
Heir of a Diſſeiſor is diſſeiſed, and the Diſſeiſor makes a Leaſe for Life, the RE- 
mainder in Pee, and the firſt Diſſeiſee releaſes ro the Tenant for Life; this n 
enure by way of Excinguiſhment to him in Remainder, viz. ro the Leſſee for L 
firſt, and after to him in Remainder.. Co. Lit. 21g. 

If two Tenants in Common of Land grant a Rent of forty Shillings out of it, and 
the Grantee releaſes to one of them; this ſhall not enure to the other. But it ode 
be Tenant for Life of Lands, the Reverſion in Fee to another, and they join in 
Grant of a Rent out of the Lands; and the Grantee releaſes either to the Tenant 
for Life, or to him in Reverſion; this ſhall egure to the other, and extinct the wh 
Rent. Co. Lit. 267. | | i 

I | a | 
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if two Men gain an Ad vowſon by Ufurpation, and the right Patron releaſes to one 
of them; this Releaſe ſhall enure to them both. RO UG g 


If two be bound jointly and ſeverally in any Obligation, or other Specialty, and 
the Obligee, Ec. releaſes to one of them; this ſhall enure to diſcharge the other alſo, 
if it be a good Releaſe as to him that makes it. Bur otherwiſe it is in Caſe of a 
Releaſe made by the King. 5 Cv. 59. Co. Lit. 232. Lit. 5. 36. 

And if two commit a Treſpaſs on another together, and he on whom it is made re- 
leaſes it to one of them; this ſhall enure to diſcharge the other. If Husband and Wife 
and J. f. purchaſe to them and the Heirs of the Husband, and after F. & releaſes all 
his Right in the Land to the Husband ; the Wife ſhall not have Benefit by Tits but 
it ſhall enure to the Husband alone. And if there be two Women joint Diſſtiforefſes, 
and the one takes a Husband and the Diſſeiſee releaſes to the other; in this Caſe 
the Husband and Wife will take no Benefit by this. And if the Diſſeiſee releaſes ro 
the Husband, this ſhall enure to him and his Wife and the other Woman. And if 
one that has a Rent out of my Wife's Land releaſes it to me and my Heirs ; this 
ſhall enure by way of Extinguiſhment, and my Wife ſhall have Advantage of it. 
And yet if the Words be, Grant and Releaſe the Rent to the Husband and his 
Heirs, = Husband may take as a Grant if he will. Dyer 319. Co. Lit. 273, 26. 
14 H. 8. 6. | +, 

Bur here note, all theſe Caſes of Releaſes when one Man will take Advantage of a 
Releaſe made to another, he muſt have the Releaſe to ſhew and plead. Co. Lit. 232. 

If I be diſſeiſed, and I releaſe to the Diſſeiſor all Actions I have or may have 
againſt him ; this is but perſonal, and ſhall not be expounded to bar my Heir after 
my Death of his Remedy, neither will it bar me of my Remedy againſt his Heir 
after his Death. So if I deliver Goods to another, and afterwards I releaſe to him 


all Actions, and then he dies; by this I am not barred ſo, but 1 may ſue his Exe- 
cutors. 10 Co. Fi. 22 H. 6. 1. 


d See more in Title Confirmation hereafter. 

d | 

Secondly, In Reſpe of the Thing releaſed. 

e : 

Ji A Releaſe of all Actions without any more Words, is better than a Releaſe of all All Actions. 
Addons real only, or a Releaſe of all Actions perſonal only: For by a Releaſe of 

i Actions, or a Releaſe of all Manner of Actions without more Words, are releaſed 

for and diſcharged all real, perſonal and mix'd Actions depending, and all Cauſes of 
Suit for any real or perſonal Thing: As Appeals for the Death of an Anceſtor, Con- 

ant ſpiracies, Suits by Scire Facias to have Execution of a Judgment, and Detinue fo 

Net. Charters. And if two conſpire to indict me, and I releaſe to them all Actions, art 

ure 


after they go on with their Conſpiracy ; by this Releaſe I am barred to do any 
Thing againſt them. By this Releaſe alſo of all Actions, a Debt due to be paid 
upon a Statute or an Obligation at a Day to come, altho' the Releaſe be before the 
Day is diſcharged, and by this alſo the Statute itſelf, if it be at any Time before 
Execution, is diſcharged. And if one be to pay 40 J. at four Days, and ſome of the 
Days are paſt, and ſome to come, and the Debtee makes ſuch a Releaſe; by this 
the whole Debt is diſcharged. Alſo in a Scire Facias upon a Fine or Judgment this 
Releaſe is a good Plea in Bar. But this Releaſe of all Actions will not diſcharge 
Executions, or bar a Man of taking out Executions, except it be where it muſt be 
done by Scire Facias. Neither will it diſcharge or bar a Man of Suits by Audita 


Ay: Qerela, or Writ of Error, to reverſe an erroneous judgment; neither will it diſ- 
Re- charge Covenants before they be broken, nor will it diſcharge any Thing for which 
ebf the Leſſor had no Cauſe of Action at the Time of the Releaſe made; as if a Woman 
n the bas Title of Dower, and releaſcs all Actions to him that has the Reverſion of the 
Re. Land after an Eſtate for Life; or a Man is by an Award to pay me 107. at a Day to 
ſhall come, and before the Time I make ſuch a Releaſe; or I make a Leaſe rendrin 
Life Rent, or an Annuity is granted to me, and before the Rent-Day I make the Leſſee 

or the Grantor ſuch a Releaſe ; in theſe Caſes, and by a Releaſe in theſe Words 
, and without more, the Dower, Debt, Rent or Annuity, is not diſcharged. 8 Co. 153. 
f one 3 Co. 28, 10. Kelw. 113. Co. Lit. 286, 290, 292, 289. Lit. CF. 492, 505, 506, 512, 
n 15 513. Bro. Stat. 39. | | 
'enan 


And if a Man hes two Remedies or Means to come by Land, as Action and Entry; 
by Goods, as Action and Seiſure, or the like; in this Caſe by a Releaſe of all 
Ations he does not bar himſelf of the other Remedy. Et fic e converſe: Lit. $. 496, 497. 
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And if a Man covenants to build a Houſe, or make an Eſtate, and before the 
Covenant broken, the Covenantee releaſes unto him all Actions; by this the Cove. 
nant itſelf is not diſcharged. And yet after the Covenant is broken, this Releaſe wil 
diſcharge the Action of Covenant given upon that Breach. Co. Lit. 292. 

Right. By a Releaſe of all a Man's Right into any Lands or Tenements without more 
Words, all Manner of Rights of Action. and Entry the Releaſor hath to, in or a2ainſt 
the Land, is releaſed and diſcharged ; for there is jus recuperandi, proſequendi, in. 
trandi, babendi, retinendi, percipiendi, poſſidendi ; and all theſe Rights, whether they 
accrue by Fine, Feoffment, Deſcent or otherwile, are extinct and diſcharged, ſo that 
if the Releaſee has got into the Land of the Releaſor by Wrong, by this Releaſe the 
Wrong is diſcharged, and the Releaſee is in the Land by good Title. Alſo by this 
Releaſe are diſcharged and releaſed all Titles of Dower, and Titles of Entry upon a 
Condition or Alienation in Mortmain. And if a Woman has Title of Dower after an 
Eſtate for Life, and makes ſuch a Releaſe to him in Reverſion, this bars her. By 
ſuch a Releaſe alſo from the Lord to the Tenant, the Services are extinct. 8 Cy, 151, 
Plow. 484. 6 JI. J. 8. 3 Co. 29. 6 Co. 1. Co. Lit. 345. 

But this Releaſe will not bar a Man of a Poſſibility cf a Right that he has at the 
Time of the Releaſe, or of a Right that ſhall deſcend to him atterwards. And there. 
fore if the Conuſee of a Statute before Execution releaſts all his Right into the Land 
to the Terretenant, or the Heir of the Diſſciſee in the Life-time of his Father re. 
leaſes to the Diſſeiſor all his Right; theſe Releaſes do not bar them. Nor will this 
Releaſe bar a Man of an Audita Querela, and ſuch like Things. Vet if the 
'Tenant in a real Action after the Demandant has recovered the Land, releaſes to him 
all bis Right in the Land ; this bars him of a Writ of Error for any Error in the 
Proceeding in that Suit. 10 Co. 47. Co. Lit. 289. | 

And if there be Lord and Tenant by Fealty and Rent, and the Lord by his Deed 
reciting the Tenure, releaſes all bis Right in the Lend, ſaving his ſaid Rent; by 
this Releaſe the Right of the Seigniory, ſave only of the Seigniory of the Rent and 
Fealty, is extindt. And if the Lord releaſes to the Tenant all his Right to the Land 
and Seigniory, ſalvo ſibi dominio ſuo, Wc. hereby the Services only, not the Tenure, 
is extindt. Co. Lit. 150. Dyer 157. 

And if one has ar/Rent-charge out of my Land, and makes ſuch a Releaſe of all his 
Right to the Land to me that am the Terretenant without Exception of the Rent; 
hereby the Rent is extinct and gone for ever. Perk. F. 644. 

Title, By a Releaſe of all a Man's Title into Lands or Tenements, without more Words, 
is releaſed and diſcharged as much as is releaſed by the Releaſe of all a Man's Right, 
and both theſe Releaſes have the like Operation: For howſoever T:tle ſtiftly and 
@#roperly is where a Man has lawful Cauſe of Entry into Lands whereof another is 
ſeiſed, for which he can have no Action, yet it is commonly taken more largely, and 
includes a Right alſo. And Titulus eft juſta canſa poſſidendi quod noſtrum ejt. Kelw. 
484, 6, J, 8. Co. Lit. 265, 345. | 

Entries or By a Releaſe of all Entries or Rights of Entry a Man has into Lands, without more 

- Rights of En- Words, a Man is barred of all Right or Power of Entry into thoſe Lands upon any 
welds Right whatſoever. And if a Man has no other Means to come by the Land but by 
an Entry, and he has releaſed that, by theſe Words he is barred for ever. But if 
one has a double Remedy, viz. a Right of Entry, and an Action to recover his Right 
by, and then releaſes all Entries; by this he is not barred of his Action. 8 Co. 151. 

Addons real. By a Releaſe of all Ad ions real, without more Words, are diſcharged all real and 
mix'd Actions then depending, and all Cauſes of real and mix'd Actions not depend- 
ing. And therefore all Cauies of ſuing of Aſſiſes, Wrirs of Entry, Quare Inped!!, 
Actions of Waſte, and the like, which the Party has at the Time of the Releaſe 
made, are hereby diſcharged. But this Releaſe will not bar him that makes it of any 
Cauſes of Action that ſhall ariſe and accrue afterwards. Neither will it bar him 0 
any Appeal of Death or Robbery, Writ of Error, or ſuch like Thing; nor of an) 
Thing which a Releaſe.of all Actions will not bar. And yet when Land is to be fe- 
ſtored or recovered by Judgment in a Writ of Error, this Releaſe is a Bar to the 
Writ of Error. So if a Judgment be given upon a falſe Verdict in a real Action, # 
Releaſe of all Actions real is a Bar in an Attaint. Lis. $. 492, 493, 495. 8 ©. 15 

Lit. F. 115, 500. Co. Lit. 288, 289. | 8 
AQions per- By a Releaſe of all Actions perſonal, without more Words, are diſcharged all per. 
{onal, [ſonal Actions then depending, and all Cauſes of perſonal Actions wherein 2 perſons 


Thing, only. is to be recovered ; and therefore hereby are diſcharged all Cauſes 4 


———_ — B i. —_. _. — 
— ** ä —_— K 


Releaſes, | * 769 


ou 


Ch.6. . 12. 


ſuing out of Actions of Debt, Treſpaſs, Detinue, or the like. Alſo all mix'd Actions, 
as Actions of Waſte, Quare Impedit, an Aſſiſe of Novel Diſſeiſin, Writ of Annuity, 
Appeal of Maihem, and the like. Bro. Releaſe 4). Cb. Lit. 28g, 9 H. 6. 5). 

t, F. 502. | | 
Ls. v * Debt, Sc. or Damages be recovered in a perſonal Action by falſe Verdict, 
and the Defendant brings a Writ of Attaint; or if a Writ of Audita Querela be 
brought by the Defendant in the former Action to diſcharge him of Execution; by this 
Releaſe the Defendant in both Caſes is barred of his Suit. Cy. Lit. 209. 

Alſo when by a Writ of Error the Plaintiff ſhall recover or be reſtored to any per- 
ſonal Thing only, as Debt, Damage, or the like; as if the Plaintiff in a perſonal 
Action recovers any Debt, Sc. or Damages, and be outlawed after Judgment ; in 
this Caſe in a Writ of Error brought by the Defendant upon the * PEN 
this Releaſe will bar him: But where by a Writ of Error the Plaintiff ſhall not be 
reſtored to any perſonal or real Thing, this Releaſe is no Bar; as if a Man be out- 
lawed in an Action 3 by Proceſs upon the Original, and brings a Writ of 
Error, and then releaſes; this is no Bar to him. Co. Lit. 288. Lit. F. 503. 

If a Man by Wrong takes or finds my Goods, or they be delivered to bim, and I 
releaſe to him all Actions perſonal ; notwithſtanding this Releaſe I may take my 
Goods again, altho* I be barred of my Action by the Releaſe. Neither is this Re- 
leaſe a Bar in any Appeal of Robbery or Death. Neither will it bar in any Caſe 
where a Releaſe of all Actions will not bar. Neither is it any Bar to an Action of 
Debt brought for an Annuity, granted for a Term of Years for any Arrearages that 
ſhall grow due after the Releaſe. Nor for any Rent or Sum of Nomine pane, when 
the Releaſe is before the ſame Day, or Nomine panæ happens. Neither is it a Bar 
in ſuch real Actions wherein Damages are recoverable only by the Statute, and not 
by the Common Law, as in a Writ of Dower, Entry ſur Difſeifin in le per, Mor- 
danceſror, Aile, Oc. Lit. $. 497, 498, 50. Co. Lit. 292, 285. 

By a Releaſe of all Debts, without more Words, are diſcharged and releaſed all Debts, 
Debts then owing from the Releaſee to the Releaſor upon Specialties, or otherwiſe, 
all Debts due alſo upon Statutes; and therefore if the Conuſor himſelf, or his Land, 
be in Execution for the Debt, and he has ſuch a Releaſe, he muſt be diſcharged ; 

And ſo he cannot be upon a Releaſe of all Actions. Co. Lit. 76, 291. Fitz. Audita 

lerela 3. 

9 a Releaſe of all Duties, without more Words, a Releaſor is barred, and the Duties, 
Releaſee diſcharged of all Actions, Judgments and Executions ; alſo of all Obliga- 

tions. And if the Body of a Man be in Execution, and the Plaintiff makes him ſuch 

a Releaſe, hereby he ſhall be diſcharged of Execution, becauſe the Duty itſelf is diſ- 
charged. And if there be Rent or Services behind to the Lord from his Tenant, and 

the Lord makes ſuch a Releaſe to his Tenant; by this the Arrearages are releaſed, 

$ Co, 153. Co. Lit. 291. 

The Word Suits is of ſomewhat a more large Extent than Actions, for by a Releaſe Suits. 
of all Suits, without more Words, is releaſed and diſcharged as much as by a Re- 
leaſe of all Actions. And hereby alſo are diſcharged all Executions in the Caſe of a 
dubject. But in the Caſe of the King it doth not releaſe Executions. And it does 
not releaſe a Covenant before it be broken. 8 Co. 154, 157. 5 C. 70. Co. Lit. 291. 

By a Releaſe of all Quarrels, without more Words, all Actions real and perſonal, Debates, 
and all Cauſes of ſuch Actions, are releaſed and diſcharged. So likewiſe by the Re- Quarrels and 
leaſe of all Controverſies, or by the Releaſe of all Debates. But this will not bar the Controverſies. 
Releaſor of any Cauſes of Suit that ſhall ariſe after, and was not at the Time of the 
Releaſe: As the Breach of a Covenant which ſhall be after, altho' the Covenant be 
before, is not diſcharged hereby. Co. Lit. 292. 8 C. 157. 5 Co. 70. 

By a Releaſe of all Covenants, without more Words, all Covenants then broken, Covenants, 
and all that ſhall be after broken that were then made and in Being, are diſcharged, 

Wi deftruit medium deſtruit finem. 1 Co. 112. 10 Co. 51. Co. Lit. 292. | 

And therefore if a Leſſee covenants to leave a Houſe leaſed to him at the End of 
the Term, as it was at the Beginning of the Term, and the Leſſor before the End of 
the Term releaſes to the Leſſee all Covenants ; this diſcharges the Covenant. But 
f 8 Releaſe diſcharges nothing elſe but Covenants. Adjudged Hil. 4 Fac. Hancock's 
al ale, 

By a Releaſe of all Statutes from the Conuſee to the Terretenant, without more Statutes, 
Words, the Statute is diſcharged. And yet if he releaſes all his Right in the Land 
| the Conuſor; this will not diſcharge the Land of Execution. 10 Co. 47. 
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Errors. 
Warranties. 


Lina 


Rent. 


Promiſes. 


Judgments. 


Executions. 


Appeals. 


Advantages. 


Conſpiracies. | 


Forgeries. 


the Publication, and therefore the Releaſor may take his Remedy for that notwith- 


Demands and 


Claims. 


of the Effect of any Judgment he has againſt the Releaſee; for if Execution be not 


of Burning, of Larceny depending, and all Cauſes not yet moved alſo, are diſcharged, 
Co. Lit. 28), 288. 
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By a Releaſe of all Errors and Writs of Error; all Errors and Writs of Error, even 
before they be brought, are extinct and diſcharged. And it a Man be outlawed in a 
perſonal Action by Proceſs upon Original, and makes ſuch a Releaſe ; this will bar 
him. 2 Co. 16. Lit. H. 503. 

By a Releaſe of all Warranties or Covenants real, all Warranties then made and 
being are for ever diſcharged. Lit. F. 148. 

By a Releaſe of all Legacies, without more Words, a Man bars himſelf of all the 
Legacies given him in preſenti or futuro, ſo that if he be to have a Legacy at twenty. 
four Years old, and at twenty-one Years of Age he releaſes to the Executor all Le. 
gacies, or this Legacy in particular; this is a Bar to him of this Legacy for ever. 
And yet a Releaſe of all Demands in this Caſe is no Diſcharge of this Legacy. 10, 
51. Dyer 56. Co. Lit. 16. | 

By a Releaſe of Rent, the Rent is extinct and diſcharged whether the Day of pay. 
ment be come or not. But a Releaſe of all Actions will not diſcharge a Rent before 
the Day of Payment comes. Co. Lit. 292. ; 

By a Releaſe of all Promiſes or Aſſumpſits, without more Words, a Man may bar 
himſelf of a contingent or future Thing that by other Words could not be releiſed; 
as if a Man promiſes to me that if 7. & does not pay me 1001. the tenth of March 
next, that he will pay it me the twentieth of that Month, and before the Time l re. 
leaſe him to all Actions and Demands ; this will not diſcharge the Promiſe. But if ! 
releaſe to him all Promiſes, this will bar me, & fic de ſimilibus. Adjudged Hil, 
16 Fac. B. R. Briſcoe v. Heires, 10 Co. 51. But as to Promiſes by one Perſon for 
another, ſee the Statute of Frauds, 29 Car. 2. c. 3. 

By a Releaſe of all Judgments, without more Words, he that maketh it is barred 


taken out, he is now barred of it. And if the Releaſee, or his Land, Sc. be in 
Execution, he, and it ſhall be diſcharged thereof by Audita Querela. 

And by a Releaſe of all Executions, without more Words, a Man is barred of 
taking or having out any Execution upon any Judgment either before Sire Facias or 
after. But if, after Execution be made by Capias ad Satisfaciendum, Elegit, or Hen 
Facias, the Plaintiff releaſes to the Defendant all Executions, he cannot plead ſuch a 
Releaſe, but he muſt have an Audita Querela, and that he may have to diſcharge 
him of Execution. Lit. F. 50%. 8 Co. 151. Co. Lit. 290. 

By a Releaſe of all Appeals, all Appeals of Felony, of Death, of Robbery, of Rape, 


By a Releaſe of all Advantages, it ſeems Actions of Debt upon Account are di. 
charged. 8 Co. 150. 
By a Releaſe of all Conſpiracies, all Conſpiracies paſt are diſcharged, and ſuch allo 
as are only begun and ſhall be proſecuted and perfected after the Releaſe, are likewile 
hereby diſcharged. Kelw. 113. : 

By a Releaſe of all Forgeries before Publication, the Forgery is diſcharged, but not 


ſtanding. 10 Co. 48. | 
A Releaſe of all Demands, is the beſt Releaſe of all; and the Word Demand: 
the moſt effectual Word of all, and indeed includes and comprehends within it mol! 
of all the Releaſes before. By a Releaſe therefore of all Demands, without more 
Words, are releaſed all Rights and Titles to Land, Warranties, Conditions annexed t0 
Eſtates before they be broken or performed, and after they be broken. Alſo by ti 
Releaſe are releaſed and diſcharged all Statutes, Obligations, Contracts, R ecogniſanct) 
Covenants, Rents, Commons, and the like. Alſo all Manner of Actions real and ptt- 
ſonal, Appeals, Debts and Duties. Alſo all Manner of Fudgments and Execivi 
Alſo all Annuities, and Arrearages of Aunuities and Rents, And therefore if a Ms 
has a Title of Entry by Force of a Condition, Cc. or a Right of Entry into 40 
Lands; by ſuch a Releaſe the Right and. Title is gone. And if a Man has a Ren, 
Service, Rent-Charge, Eſtovers, or other Profit to be taken out of the Land; by ſuc 
a Releaſe to the Tenant of the Land it is diſcharged and extinct. Co. Lit. 291. 8G: 
154. Lit. F. 501, 509, 510. | | 
And therefore if a Termor for Years grants the Land by Indenture to A. rendris 
Rent, and at the End of the firſt Year he releaſes to the Grantee all Demands; tt 
Rent is hereby extinct during all the Time. And a Releaſe of all Claims it ſeem 
much of the ſame Nature. Adjudged Paſ. 11 Fac. B. R. in I otton's Cale. y 
I | 


ch. 6. 512. 
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But by a Releaſe of al Demands, or of all Claims, any ſuch Thing as whereof a 
Releaſe cannot be made, as a mere Poſſibility, or the like, is not releaſed. 5 Co. 70. 

Neither will this Releaſe diſcharge a Covenant or Promiſe that is future and con— 
tingent before it be in Being; nor a Covenant before it is broken: And therefore if 
the Leſſee of a Houſe covenants to leave it as.well in the End of the Term as it was 
in the Beginning of his Term, and before the End of the Term the Leſſor releaſes 
to the Leſſee all Demands : This is no Bar to an Action brought for a Breach of the 
Covenant afterwards. e Hil. 4 Fac. B. R. Hancock's Caſe. 

And if a Man, in Conſideration of a Sum of Money given to him by a Woman 
Sole, aſſumes to her that if ſhe marrics one Af. that he will pay to her after the 
Death of A. 1007. by the Year, if ſhe ſurvives him, and ſhe marries him, and the 
Husband releaſes all Demands, and then dies; this is no Bar to the Duty. So if one 
poiſe a Woman that if ſhe will marry bim, that he will leave her worth 100 J. if 
ſhe ſurvives him, and before the Marriage ſhe releaſes to him all Adions and De- 
mands ; ap does not diſcharge the Promiſe. 71. 6 Fac. B. R. Belcher and Hud- 
n's Cale. ; 

J Note, That all theſe Words are of the ſame Force, w 
other Words, as when they are alone. 


If two Tenants in Common of Land grant a Reut-Charge of 40 6. out of it to one 


in Fee, and the Grantee releaſes to one of them; this ſhall extinguiſh but 20 s. for 
that the Grant in Judgment of Law is ſeveral. Co. Lit. 267. 


hen they are joined with 


this ſhall be taken to be a Releaſe of all joint and ſeveral Cayſes of Action. 19 H. 6. 4. 
So if an Executor has ſome Cauſe of Action for himſelf, and ſome for his Teſtator, 
and he releaſes all Actions indefinitely ; this Releaſe diſchar 


ges both Sorts of Actions. 
ro. Releaſe 31, 29. : R 

If the Tenancy be given to the Lord and a Stranger, and to the Heirs of the 
Stranger, and the Lord releaſes to his Companion all his Rigbt in the Land; this ſhall 
enure not only to paſs his Eſtate in the Tenancy, but alſo to extinguiſh his Right in 
the Seigniory. Co. Lit. 280, | 

If there be Lord and Tenant of two Acres, and the Lord releaſes all his Right in 
ove of them to the Tenant ; hereby the Services are extinct for both. So if one has 
a Rent-Charge out of twenty Acres, and releaſes all his Right in one Acre; hereby 
all the Rent is extin&t. And yet if A. leaſes I biteacre to B. for Life rendring Rent, 
and aſterwaads releaſes Part of the Rent; this is good only for ſuch Part. Perk. F. 71. 
Bro. ory 85. 9 Ed. 3. 12 N 

If I be ſeiſed of Land in Fee, and make a Leaſe of it to one for Life, and after I 
releaſe all my Right in the Land for the Life of the 'Tenant *for Life, ſo as neither I 
nor my Heirs ſhall have, claim or challenge any Thing or Right in that Land for the 
Life of the Tenant for Life; by this Releaſe nothing is extinct or diſcharged but the 
Cauſes of Action of Waſte that were then, and not any Cauſe that ſhall happen after- 
wards. Bro. Releaſe 65. . 

If a Statute be entred into the twentieth of April, and the Conuſee by a Releaſe 
dated the nineteenth of April (meaning to except this Statute) releaſes al} Debts and 
Demands till the making of the Releaſe ; by this Releaſe the Statute is diſcharged : 
But if the Words had been to the Day of the Date of the Releaſe, contra. Dy. 307. 

if a Promiſe be of two Parts, and he to whom it is made releaſes one Part; this is a 
Releaſe of both. Per Juſtice Doderidge, Trin. 14 Fac. 

If A. on the firſt of Fanuary enters into an Obligation of 40 J. to B. and B. on the 
thirteenth of July makes a Deed thus: It is agreed between B. on the one Part, and 
A. on the other Part, that upon good Conſiderations B. doth acknowledge bimſelf fully 
[atisfied and diſcharged of all Bonds, Dcbts or Demands whatſoever from the Beginning 
of the World ta this Day by the ſaid A. and that be the ſaid B. is to deliver all ſuch 
Bonds as be bas yet undelivered to A. except one Bond of 401. yet unforfeited, which is 
for the Payment of, &c. which was the Obligation before : In this Caſe it was adjudged 
a good Releaſe and Diſcharge of all the Bonds excepting this one, and that this Ex- 
ception ſhall go to all the Premiſſes. 9 Co. 53. 


Thirdly, In Reſpect of the Time or Eſtate. 


A Releaſe of 4 Right,.or an Action, cannot be for a Time, but it will be for ever. 
nd therefore if a Releaſe be made to any one that has a Fee-ſimple by Wrong by 
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To one good 


for all, or of 


If one has ſeveral Cauſes of Aion againſt two, and makes a joint Releaſe to them; — Ge. 
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him that has the Right for one Hour, one Year, for Life or Years; this is a 
Releaſe for ever. And if the Diſſeiſee releaſes all bis Right in the Land to the Dif. 
ſeiſor without naming his Heirs, or ſetting down any Time how long the Releaſee ſhall 
have the Land, or the Right of the Diſſeiſee therein; this is a good Releaſe for ever, 
and makes the Eſtate of the Diſſeiſor good for ever, and ſo makes a good Eſtate in 
Fee-ſimple without the Words, his Heirs, Sc. And if the Diſſeiſor or his Heir makes 
a Gift in Tail, or a Leaſe for Life, and the Diſſeiſee releaſes all his Right to the 
Donee or Leſſee for Life, To have and to hold for Life only; this is a good Releaſe 
of his Right for ever. But if the Diſſeiſee diſſeiſes the Heir of the Diſſeiſor, and 
makes'a Leaſe for Life, (which is a Releaſe in Law) by this the Right is releaſed 
during that Time only. So if one 1 or Parcenor releaſes to the other al} ;; 
Right in the Land, without the Word Heirs, or any more Words; this Releaſe 
gives to his Companion his whole Intereſt for ever. And when the Lord or Grantee 
h of a Rent releaſes to the 'Tenant, or Terretenant generally ; by theſe Releaſes a 
- Fee-ſimple is transferred without the Word Heirs, Ec. and yer the Lord may releaſe 
| his Seigniory to his Tenant, to hold ro him in Tail or for Life, and this ſhall be 
taken and enjoyed accordingly. But if the Lord releaſes the Seigniory to his Tenant 
without the Word Heirs put in the Deed, the ſame is extinct. Lit. J. 46, 470, 
Co. Lit. 273, 264, 280. Kelw. 88. Co. Lit. 9. 

And if I let Land to a Man for Term of Years, and after I releaſe to him all my 
| Right which I have in the Land, without uſing any other Words in the Deed; or 
| releaſe to him, to have and to hold for his Life: In both theſe Caſes he has an Eſtate 

for his Life only. And if I leaſe Land to a Man for his own Life, and after releaſe 
| to him, to have and to hold for his own Life ; hereby he has but an Eſtate for his 

own Life. But if I make a Leaſe to him for another's Life, and after releaſe to 
| him, Habendum to him for his own Life; by this he has an Eſtate for his own Life. 
| Bur if I be ſeiſed of Land in Pee. ſimple, and let it to another for Life or Years, 
| and then releaſe all my Right to him, to have and to hold to him and his Heirs; 
hereby he has the Fee-ſimple. And if I releaſe all my Right to him, to have and 
to hold to him and the Heirs of his Body; hereby he has an Eſtate-tail. Lit. f. 545, 
546, 465. Plow. 556. Dyer 263. 

And if one be ſeiſed in Fee of a Rent-Service or Charge, and grant it firſt for 
| Life, and then releaſe it to the Grantee, to hold to him and his Heirs, or to him and 
| the Heirs of his Body; this ſhall enure to an Enlargement according to the Agree- 
| ment. But if one grants a Rent-Charge out of the Land de novo, and After releaſes 

| to the Grantee all his Right in the Rent, to have and to hold to him in Fee-ſimple 
| or Fee-tail ; this does not enlarge the Eſtate. Lit: F. 549. 

| And if Tenant in Tail or for Life makes a Leaſe for Years, and after by Deed re- 
[ leaſes all his Right to the Leſſee for Years in Poſſeſſion, to hold to him and his Heirs 
| for ever; this will not make the Eſtate of the Leſſee good for longer Time than the 
| Life of the Releaſor. Lit. $. 606, 610. 24 Ed. 4. 28. 
| If one makes a Leaſe for ten Years, the Remainder for twenty Years to another, 

and he in Remainder releaſes all his Right to the Leſſee for ten Years; in this Cale 

| the Releaſee has an Eſtate for thirty Years, and no leſs, for one Leaſe for Years 
m_ cannot drown in another. Co. Lit. 273. 

If f let Land to a Feme Sole for her Life, or for Years, and ſhe takes a Husband, 
and after I releaſe to them two, to hold for their Lives; this ſhall enure no further 
than the Intent; and in the firſt Caſe he ſhall hold jointly with his Wife, but in ber 
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treat 


| Right whilſt ſhe lives, and after for his own Life, if he ſurvives ; and in the laſt the D 
| | Caſe they ſhalf have the Freehold jointly. Lit. $. 526. Co. Lit. 299, 300. made; 
A. had a Judgment for 60001. againſt B. B. gave A. a Legacy of 5. and died; a Thir 


knowledge to have received of C. 5 l. left me as a Legacy to B. and do releaſe to bin al, 

Demands which I have againſt him as Executor of B. and have for any Matter bal 

ſoe ver; and it was adjudged, that the Generality of the Words / Demands ſhould « 

reſtrained by the particular Occafion mentioned in the former Part thereof, . ile 
| LOOP? of the 57. Legacy, and ſhould not be a Diſcharge of the Judge" 
| 1 Lev. 101. 


| 

| 

| | 

| A. on Receipt of this 5 l. gave the Executor of B. a Releaſe in this Manner: I «- 
| | 

| 


(L) Mere 


Ch.6. b. 13. Leaſe and Releaſe, 


(L) Where Releaſes ſhall be avoided and ſet aſide. 


T is the conſtant Rule in Equity, that where there is either ſuppreſſio veri, or ſug- 

geſtio falſi, the Releaſe ſhall be avoided. 1 Vern. 20. 1 Will. 240. 

In Chancery a Releaſe was ſet aſide by a ſubſequent Accident, having Relation to 
the original Equity: A Man ſeiſed of a Term for Years in Church-Land, purchaſed 
the Fee of the Truſtees for Sale of Church-Lands, in the Time of Oliver Cromwell, 
and then ſettled the ſame on his Wife for a Fointure, and died ; the Wife releaſed to 
the Executors all her Right to the perſonal Eſtate, and afterwards the Fee was 
evicted, on the Reſtoration of King Charles the Second. And notwithſtanding that, 
and the Releaſe, the Wife was decreed to hold for ſo many Years of the Term as ſhe 
lived, ſhe being in Poſſeſſion, &c. 1 Chan. Ca. 47. 

A Man who was poſſcfſed of a Leaſe for three Lives of a Rectory in Kent, deviſed . 
the Rectory by Will, but that being void, it came to his three Daughters, as Coheirs 
and ſpecial Occupants: And there being a Suit concerning this Rectory in Chancery, 
the Husband of one of the Daughters fearing to be in Law, and being made to be- 
leve that he ſhould be obliged to pay large Coſts; on his Suggeſtion he releaſed the 
Arrears that ſhould be coming to him for his Share of the Profits of the Rectory 
(his Share amounting to 1000 ) to the other Siſtets, who were to bear the Charge 
of the Suit: This Releaſe was ſet aſide and declared void; and it was held, that 
Miſapprehenſion in the Party ſhall avoid his Releaſe. 1 Vern. 32. 

If a Child releaſes to his Father his Orphanage Part which he is intitled to by Virtue 
of the Cuſtom of the City of London; and this Releaſe is obtained by Threats, or 
unduly, it ſhall be ſet aſide in Equity. 1 Mil. 639. 


SECT. m. 
Of Leaſe and Releaſe: 
AVI N before in b. 1t. treated of Leaſes, and in b. 12. of Releaſes, to which 


I refer the Reader as introductory to this Section, wherein I only propoſe to 
treat of ſuch- Conveyances as are both by Leaſe and Releaſe. 


(A) 4 Conteyance by Leaſe and Releaſe, what: 


A Conveyance by Leaſe and Releaſe, is where he who. is to convey any Lands 
or Tenements firſt makes a Leaſe (or Bargain and Sale) of the Premiſſes to the 
kerlon to whom the ſame is to be conveyed for fix Months, a Year, Gc. but uſually 
for a Year, to the Intent that by Virtue thereof the Leſſee may be in the actual 
Poſſeſſion of the Premiſſes granted by the Leaſe, (or Bargain and Sale) and intended 
o be releaſed to him; and then the Leſſee (or Bargainee) by Virtue of the Statute - 
df the 27 H. 8. c. 10. for transferring Uſes into Poſſeſſion, is enabled to take a Grant 
or Releaſe of the Reverſion and Inheritance of the ſaid Lands, to the Uſe of himſelf 
and his Heirs for ever, Oc. And then a Releaſe (uſually dated the Day next after 
the Date of the Leaſe, reciting the ſaid Leaſe and declaring the Uſes) is accordingly 
made; which in this Caſe is a Conveyance of one's Right or Intereſt that he has in 


d; i Thing to another who has the Poſſeſſion thereof. 
ai» 2 Leaſe and Releaſe are but one Conveyance, and in the Nature of one Deed, 
al I Mod. 252, 


Leaſe and Releaſe is now become the moſt common Conveyance of Lands. It 
mounts to a Feoffment, for by the ſaid Statute the Uſes are transferred into the Poſ- 
{ſfon, ſo that thereby the Place of Livery of Seiſin is ſupplied ; which indeed ſaves 
nuch Trouble, eſpecially when the Bargainor, Cc. lives at a Diſtance from the 
temiſſes; in which Caſe a Letter of Attorney to make Livery was obliged to be 
Wade, otherwiſe the Bargainor, Ec. was to deliver Seiſin in Perſon. 


'S () Things 
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judged to be in actual Poſſeſſion. 2 Med. 252, 253. | 


1 Lev. 4), 2710, 271, 272. 3 Lev. 387. 
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(B) Things requiſite in a Leaſe ( Bargain and Sale) for a Nas 
Firſt, Vith Reſpect to the Conſideration. 


T is requiſite, and the uſual and beſt way, to mention a Conſideration of Money 

as five Shillings, or ſome other ſmall Sum, tho' it be never paid; for it was 2 
Queſtion upon a Leaſe for a Year made by the Words Demiſe, Grant and to Farm 
let, rendring a Pepper-Corn Rent, whether the Releaſe could operate upon it? Arg 
it was objected, that the Releaſe was void, becauſe there was no Entry found, nor 
any Conſideration to raiſe an Uſe, it being but a Pepper-Corn, which is not ſufficient, 
for it is to be paid out of the Profits of the Land. Chief Juſt. North at firſt {aid, 
the Reſervation ſeemed to him not to be ſufficient to taiſe ah Uſe, becauſe the Uſe 
muſt be raiſed out of the Land, and united to it before a Rent can reſult out of jr. 
But #indbam Juſt, was of Opinion, that the Reſervation, tho* but a Pepper. Corn, 
would raiſe an Uſe. And after Time taken to adviſe; Judgment was given, that the 
Word Grant would make the Land paſs by way of Uſe; and that the Reſervation of 
a Pepper-Corn is a good Conſideration to raiſe an Uſe to ſupport a Recovery. Alf 
that this Leaſe being within the Statute of Uſes, there needs be no actual Entry to 
make the Leſſee capable of the Releaſe; for by Virtue of the Statute he ſhall be ad- 


If the Words bargain and ſell, in Conſideration of Money, be in a Leaſe; or if in 
Conſideration of Money he does demiſe, Ec. there an Uſe will ariſe by the Statute of 
Uſes. Bur if it be only rendering Rent out of the Land, that ſeems not to be a 
ſufficient Conſideration to raife an Uſe. 1 Mod. 262, 263. 


Secondly, Vith ReſpeT to the Eſtate and Poſſeſſion. 


The Perſon who makes the Bargain and Sale for a Year, muſt be in the aQuil 
Poſſeſſion at the Time of the Sale, otherwiſe he cannot make it. 

But if he has not the Poſſeſſion before the Sale, he muſt enter upon the Land, and 
ſeal and deliver the Deed upon the Land to the Bargainee ; and this puts the Bar- 
gainee into Poſſeſſion, Vide Carter 161. Cro. Eliz. 483, 446, 447. Daliſon $1. 


And if a Man is ſeiſed in Fee, and makes a Leaſe for Years, unleſs he gives Pol- | 
ſeffion, and the Leſſee enters, he muſt raiſe an Uſe. 1 Mod. 263. 

Upon a Leaſe for a Year, it being within the Statute of Uſes, there is no need of 
an actual Entry to make the Leſſee capable of taking the Releaſe, for by the ſaid Sta- 
tute he is deemed in actual Poſſeſſion. 2 Mod. 252, 253. 

If a Leaſe for Years be made, without any Confideration of Money, the Leſſee 
has not any Eſtate till Entry; for before Entry he has but an Intereſſe Termini, and 


no Poſſeſſion. Co. Lit. 218. a. 46. b. * 
Neither has the Leſſor any Reverſion till the Leſſee's Entry; nor will a Releaſe 1 
to him, which enures by way of enlarging an Eſtate, operate without, a Poſſeſſion; 


for before a Poſſeſſion there is no Reverſion. Cv. Lit. 270. a. Cro. Fac. 169. pl. 9. 

By a Bargain and Sale of the Reverſion and Reverſions, Remainder and Remainders 
Rents, Iſſues and Profits, E9c. the Bargainee, by Virtue of the Statute of Uſes, be- 
comes poſſeſſed, 2 Cy. 35. b. (it being a Term) without any Attornment, and be 
may without Attornment diſtrain or bring an Action of Debt for Rent. Vaugh. 51 
8 Co. 93. b. 94. a. 


Thirdly, With Reſpect to Inrolment. 


There needs no Inrolment of a Bargain and Sale for Years, that executes by the 
Statute without it. 2 Co. 35. b. 36. 4. 8 Ce. 93. 2 Roll. Abr. 204. 


(C) Thins 


iet 


Ch.6. §. 13. 


Leaſe and Releaſe. 
(C) Things requiſite in the Releaſe. 


Firſt, Vith Reſpect to the Conſideration. 


Releaſe will operate without a Conſideration, but it is convenient to put a va- 
luable Conſideration in, as Money, or Love and Affection, or Marriage, Ec. 
for fince the Statutes of 13 Eliz. c. 5. and 27 Eliz. c. 4. againſt fraudulent Convey- 
ances, if a Man makes a voluntary Feoffment, or other Conveyance, without good 
Conſideration, it ſhall be fraudulent againſt a Purchaſor for a real Conſideration, or 
a Mortgagee, a Judgment or Statute Creditor, for good Conſideration. 
But it ſhall be good againſt the Party, his Executors, Adminiſtrators, Cc. Cro. 
7ac. 271. pl. 3. 


Secondly, With Reſpect to the Eſtate and Poſſeſſion. 


It has been the great Wiſdom and Prudence of the Sages of our Law to provide, 
that no Poſſibility, Right, Title or Choſe in Action, may be granted or aſſigned to 
Strangers, for that would make a Multiplicity of Suits, and great Oppreſſion to the 
People ; neither can they be transferred by Act in Law; but all Rights, Titles and 


Actions may, by the Prudence and Policy of the Law, be releaſed to the Terretenant, 


for the Reaſon of his Repoſe and Quiet, and for Avoidance of Contentions and Suits. 
10 Co. 48. 4. 


Wherever a Releaſe is made, it is abſolutely neceſſary that the Releaſee be in Poſ- 
ſeſſon of ſome Eſtate at the Time of the Releaſe. Lit. $. 447. 


1. He who makes a Releaſe of Lands muſt have an Eſtate in himſelf, out of which 
the Eſtate may be derived to the Releaſee. 


2. The Releaſee muſt have an Eſtate in Poſſeſſion in Deed or in Law, in the Land 
whereof the Releaſe is made, as a Foundation for the Releaſe. 

3. There muſt be Privity of Eſtate between the Releaſor and Releaſee. 

4 And there muſt be ſufficient Words in Law, not only to make the Releaſe, but 
alſo to create and raiſe a new Eſtate, or the Releaſe will not be good. Co. Lit. 271. 

If a Man occupies as Tenant at Sufferance, a Releaſe will not enure to him for 
want of Privity. Lit. $. 461. : 

His being Tenant at Sufferance is not good to veſt any Eſtate in him for want of 
Privity between them; and a Releaſe to him, as to him who had the Reverfion, is 
void, becauſe he had not any Poſſeſſion, there being no Eſtate in him ; and an Eſtate 
cannot be veſted in him in Reverſion by this Means, for if Tenant for Life releaſes 
to him in the Reverſion, it is void by way of Releaſe; and it cannot paſs as a Sur- 
render for want of apt Words. Cyo. Fliz. 21. Dyer 251. 

But where a Man is in Poſſeſſion by Virtue of a Leaſe at Will, there a Releaſe 
ſhall operate by Reaſon of the Privity between the Parties. And it is vain to make 


Eſtate by Livery of Seiſin to another who has the Poſſeſſion before. Lit. F. 461, 
462. 


Thirdly, Vith Reſpect to the Words in a Releaſe. 


If I let Land for Life or Years, and releaſe all the Right I have without the Word 
Heirs, this at the Common Law is but an Eſtate for Life ; but if I releaſe to him and 


is Heirs, or to him and the Heirs of his Body, then this is an Inheritance. Lit. 
465. 


fourthly, With Reſpect to Recitals, the Uſes, Conditions, Defeaſances, Warranties and 
Covenants. 


A Releaſe may bave one or more Recitals in it (which is moſt commonly the Caſe) 
Jet it is good without any. 
If the Words, To the only Uſe and Beboof of the ſaid A. B. and bis Heirs aud Aſſigns 


r ever, or ſuch like Words, are not in the Releaſe, then the Eſtate executes by the 
Natute of Uſes, and the Truſt is void. 


Where 
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Confirmation. Part J. 


Where no Uſe is declared, it is to the Uſe of the Releaſor and his Heits. 

Where a Releaſe is made to A. B. his Heirs and Aſſigns for ever, to the only Ce 
and Behoof of the Releaſee, his Heirs and Aﬀigns for ever, in Truſt for the (gg 
C. D. (which ſaid C. P. muſt be a Party to the Deed, and a Conſideration of 5, 1, 
be paid by the Releaſee, and the Purchaſe-Money declared to be paid by C. P. the 
Ceſtuy que Truſt) if theſe Words are not in the Deed, then the Eſtate executes by the 
Statute of Ules, and the Truſt is void. 

In Caſe of Leaſe and Releaſe to make a Tenant to the Præcipe in a common Re. 
covery, if the Releaſe is made to the Tenant and his Heirs ; it muſt alſo be to the Uſe 
of bim, his Heirs and Aſſigns for ever; for the Releaſce muſt be abfolute Tenant o 
the Freehold. - | 

A Releaſe that enures by way of paſſing away an Eſtate, Ge. may be made upon 
Condition, or with a Defeaſance ; ſo as the Condition be contained in the Releafe, of 
delivered at the ſame Time with it. Cy. Lit. 236. 

And altho' there may be Warranties, Covenants, and ſuch Additions in Releaſes, 
(which is uſually the Caſe) yet they are good without them. 


(D) Of ſetting aſide a Leaſe and Releaſe, &c. 


A Deviſed Lands to J. S. and his Heirs, but the Will was defectively executed, 
„and afterwards the Heir at Law, in Confideration of one hundred Guiness 
paid him by J. S. the Deviſee, by Deed, reciting that this Will was duly executed, 
releaſed to the Deviſee all his Right to the Eſtate deviſed; and after that, there 
being Debts appointed by the Will to be paid, the Diſſeiſee told the Heir, that it 
would facilitate the Raiſing of the Money for the Payment of the Debts, if he (the 
Heir) would join in a Leaſe and Releaſe of the deviſed Premiſſes; and thereupon, 
for fifty Guineas more paid to the Heir, he, together with the Deviſee, by Leaſe 
and Releaſe conveyed the Premiſſes to 7. N and his Heirs, in Conſideration of 400ol. 
mentioned to be paid by F. N. and a Receipt was given ; but in Truth this Purchaſe. 
Money was not paid, but J. N. was only a Truſtee for F. S. The Court ſet aſide 
this Leaſe and Releaſe, upon Payment of the one hundred and fifty Guineas and In- 
tereſt ; and ſaid, either ſuppreſſio veri, or ſuggeſtio falſi, is a good Reaſon to ſet aſide 
any Releaſe or Conveyance ; and that to recite in a Deed (as in this Caſe) that the 
Will was duly executed, when it was not, is ſugge/tio falſi, and to conceal from the 
Heir (as here) that the Will was not duly executed, is ſuppreſſio veri. 1 Will. 239, 


240, 727. 


$ EQ TI M. 
Of Confirmations. 


+ (A) A Confirmation what, and Confirmor and Confirmee who. 


Deed of Confirmation is the Conveyance of an Eſtate or Right that one hus 
into Lands or Tenements to another who has the Poſſeſſion thereof, or ſome 
Eſtate therein, whereby a voidable Eſtate is made ſure and unavoidable ; or whereby 
a particular Eſtate is increaſed and inlarged. Terms de la Ley. Co. Lit. 295. 

And he that makes the Confirmation is ſometimes called the Confirmor, and he 10 
whom it is made the Confirmee. 


(B) The Nature and Operation of a Confirmation in general. 


4 operates, (1) either to increaſe and inlarge the Eſtate of him to u hon 
it is made from a leſſer to a greater, and to give him ſome new Intereſt he 

not before; or (2) to corroborate and perfect the Eſtate that was imperfect before; 
or (3) to change the Quality of it, from an Eſtate upon Condition, to an abſolute 
Eſtate or otherwiſe, for this a Confirmation will do. 


In 
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Ch. G. 6. 14. Confirmation, 


K 


In ſome Caſes alſo it will extinguiſh Rights and Titles of Entry. But it will not 
make an Eſtate good that is meerly void, nor add nor take from an Eſtate a deſcendible 
Quality, and make a Man capable of it that is uncapable of himſelf, or econtra. 

In ſome Caſes alſo it will Jeſſe and diminiſh Rents or Services: But it cannot, 
neither will it change the Nature of the Service into ſome other Kind of Service, nor 
mcreaſe it _ a greater Service. O. Lit. 295. a. 9 Co. 142. Dyer 109. Lit. 

, "RH. 0.9. | 
g 22 Caſes a Confirmation is good where a Releaſe is not; as if I let Land to A 
for Life, who lets it to B. for twenty Years, who enters: Now if I confirm the 
Eſtate of the Tenant for twenty Years, and the Tenant for Life dies during the 
Term, I cannot enter during the Term. Lit. G. 516. Poph. 105. The Releaſe 
cannot operate for want of Privity. Lit. f. 517. 

Littleton in his Chapter of Confirmation makes eight Diverſities between a Confirma« 
tion and a Releaſe ; and therein puts eight different Caſes wherein a Confirmation and 
a . have the like Operation in Law. Vide Lit. $. 516, 517, Sc. Cv. Lit. 296, 
2 C. | 
| Bat many of the Curioſities of ſome Kinds of Confirmations and Releaſes are ſup- 
plied by Fines to Uſes, by Bargain and Sale and Deed inrolled, and by Leaſe and Re- 
laſe Wood's Inſt. B. 2. c. 3. 

he Acceptance of Rent will make a Confirmation of a Leaſe. 2 Danv. Ar. 128. 

And if a Man leaſes for Life, reſerving Rent upon a Condition of Re-entry ; and 
if after the Condition is broken by Non-payment of the Rent, the Leſſor diſtrains 
for the ſaid Rent, this Act ſhall be a Confirmation of the Leaſe, ſo as he cannot 
enter. Ibid. 

A Confirmation ſhall not diſcharge a Condition, bur it is only to bind the Right of 
him who made it in the Poſſeſſion of him to whom it is made. Popb. 51. 


(C) Kinds of Confirmations. 


Te ER E are two Kinds of Confirmations, viz. a Confirmation implied or in Law, 
which is when the Law by Conſtruction makes a Confirmation of a Deed made 
to another Purpoſe, and a Confirmation expreſs or in Deed, which is when the Act 
done or Deed made is intended for a Confirmation. And both theſe are always in 
Writing (Confirmations not in Writing are void by Statute of Frauds and Perjuries, 
22 Cay. 2. c. 3.) The latter is properly called a Deed or Inſtrument of Confirmation, 
and is made after this Manner: Rtiow all Men, that I A. of B. have ratified, ap- 
proved and confirmed C. of D. the Eſftate and Poſſeſſion which I have of and in one Meſs 
jure, &c. with the Appurtenances in F. Or it may be by Indenture, Ec. 

Confirmation is alſo diſtinguiſhed by its Effects; for ſometimes it tends and 
ſerves to confirm and make good a wrongful and defeaſible Eſtate, or to make a con- 
ditional Eſtate abſolute; and then it is ſaid to be Confirmatio perficiens. And ſome- 
Ines it tends and ſerves to increaſe and inlarge a rightful Eſtate, and ſo to paſs an 
Intereſt ; and then it is called Confirmatio creſcens. And ſometimes it tends and ſerves 
i» diminiſh and abridge the Services whereby the Tenant holds; and then it is 


alled Confirmatio diminuens. Lit. $. 515. Co. Lit. 295. a. 301. b. 9 Co. 142. 
Plow, 140, 


D) Of a Confirmation confirming or altering the Quality of the Eflate of him 
"SEU to whom it is made. 


Confirmation binds the Right of him who makes it, but does not alter the 
Nature of the Eſtate of him to whom it is made. Poph. 51. 
eſe Things are requiſite in every good Confirmation tending to confirm an 

eration, or alter its Quality : 

1. There muſt be good and capacitated Parties, and a Thing to be confirmed, as in 

aer Grants, and the Deed muſt be well ſealed, Ge. obs 

2. There muſt be a precedent rightful or wrongful Eſtate in him to whom the 
mation is made; at leaſt he muſt have Poſſeſſion of the Thing confirmed, elſe 

8 no Foundation for the Confirmation to work upon. 
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3. The Confirmor muſt have ſuch an Eſtate and Property in the Thing wherg, 
Confirmation is made, as that he may thereby be enabled to confirm the Eſtate, el 
the Confirmation is void; as if the Heir of Diſſeiſee, during the Life of Diſſeiſce 
confirm to the Diſſeiſor, this is no Confirmation. | 

4. The precedent Eſtate muſt continue till the Confirmation is come; as in all 
9 of voidable Eſtates the Confirmation muſt be before the Eſtate, or made void 

Entry. 

" The Eſtate precedent, and that which is to be confirmed, muſt be lawful, ang 
not prohibited by any Ack of Parliament: Therefore if a Spiritual Perſon makes 3 
Leaſe not warranted by the Statutes, as a Prebend, or the lik 
the Dean and Chapter will not help or amend it, | | 

6. There muſt be apt Words in the Deed or Inſtrument the moſt proper for the 
Purpoſe, as before mentioned. 3 

I. As to the Parties, and a Thing to be confirmed, ſealing the Deed, &c. ſee before 
Chap. 4. and the various Sections of this Chapter. | 

II. As to the ſecond Article, That there muſt be a precedent rightful or *orong ful 
Eſtate in him to whom the Confirmation is made iu his own or in another s Right, or at 
leaſt he muſt have the Poſſeſſion of the Thing whereof the Confirmation is to be made, that 
may be as a_ Foundation for the Confirmation to work upon, take the following Examples. 

If a Feoffee on Condition makes a Feoffment over, and the Feoffar confirms his 
Eſtate to him to whom the ſecond Feoffment is made, and his Heirs; this is a good 
Confirmation to make his Eſtate abſolute. 1 Co. 146. 9 Co. 142. 1 H. 6. 7. 

And if Leſſee for Life makes a Feoffment in Fee, or Leaſe for Years, and the firſt 


e, the Confirmation of 


Leſſor confirms this ſecond Eſtate ; this is a good Confirmation. Lit. $ 516. 


And if one diſſeiſes me of Land, I may after confirm the Eſtate of the Diſſeiſor, 
or of his Heir, if he be dead; or of his Feoffee, if he has aliened it; and this will 
make his Eſtate good for ever. And if the Diſſeiſor makes a Leaſe for Life or Years 
of it, I may confirm the Eſtate of the Leſſee, and this will make it good for the 
Time. 9 Co. 142. 6 Co. 15. Perk. $.86. Lit. F. 318, 521. 11 H. J. 28, 29. 

And if one makes a Leaſe for Life abſolute, or a Feoffment in Fee, or Leaſe for 
Life on Condition; or be diſſeiſed of Land, and the Leſſee for Life, Feoffee, or 
Diſſeiſor, grants a Rent out of the Land in Fee, and the Leſſor, Feoffor or Diſſeiſee 
confirms the Eſtate of the Grantee ; this makes good the Grant for ever. And ſo 
alſo if the Heir of a Diſſeiſor that is in by Deſcent grants a Rent-Charge, and the 
Diſſeifee confirms it; this is a Confirmation. And if an Infant makes a Leaſe 
for twenty Years, and the Leflee makes a Leaſe to another for all or part of the 
Time, and the Infant at his full Age confirms this ſecond Leaſe ; this is a good Con- 
firmation, and perfects the Leaſe ; for it is a Rule, That which I may defeat by ny 
Entry, I may confirm by my Deed. 1 Co.144 Lit. $. 521, 529, 547. 11 Hf. J 28. 
Co. Lit. 300. | ; | 

But if there be no precedent Eſtate on which the Confirmation may work, or the 
Eſtate be ſuch an Eſtate as is meerly void, then is the Confirmation void, and cannot 


take Effect as a Confirmation; as for Example, If a Man aſſigns Dower to a Woman 


that has nothing to do with it, or a Court that has not Power makes Leaſes by Com- 
miſſion, or an Eſtate that was upon Condition is avoided by Entry, or a Leſſee fu- 
renders, or a Diſſeiſee enters upon a Diſſeiſor, and afterwards he that has the rightful 
Eſtate confirms their Eſtates ſo defeated and gone; theſe Confirmations are void: 
Debile fundamentum fallet opus. And a Confirmation to him that has nothing in the 
Land is void. And hence it is that if one confirms all his Eſtate that he has granted 
to another, when in Truth he has granted none at all, this is void. Co. Lit. 295 
301, Dyer 263. | 
And ſo alſo it is if there be an Eſtate and no Poſſeſſion : As if a Diſſeiſor makes 1 
Leaſe for Years to begin at Michaelmas, and before the Day the Diſſeiſee confirm 
the Eſtate * the Leſſee for Vears; it is ſaid this is not a good Confirmation; ſei 
re. 4 H. J. 10. | 
III. As to the third Thing requiſite, viz. That tbe Confirmor muſt have ſuc # 
Eſtate and Property in the Thing whereof the Confirmation is made, as be may be there! 
enabled to confirm the Eftate to the Confirmee, as the Leſſors, Feoffors and Diſſeiſces in io 
Caſes before have, otherwiſe the Confirmation is void. Dyer 109. 
- Obſerve, that if the Heir of the Diſſeiſee during the Life of the Diſſeiſee confim* 
to the Diſſeiſor; this is no good Confirmation to perſect his Eſtate altho' the Diſſeiſee 
dies, and the Right of the Land deſcends to his Heir afterwards. 19 H. 6, 62. 9 


I 
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So if Land be given to A. and B. his Wife, and the Heirs of their Bodies iſſuing, 
the Remainder in Fee to A. and A. levies a Fine with Proclamations, and dies, and 
ſhe within five Years enters and claims, and after the Conuſee confirms the Eſtate 
made by the firſt Gift to the Wife, to have and to hold according to the ſame ; this 
Confirmation is to no Purpoſe. 9 Co. 138. 

So if Leſſee for Life makes a Leaſe for thirty Years, and after he in Reverſion 
and the Leſſee for Life leaſes for ſixty Years; in this Caſe he cannot confirm the 
Leaſe for thirty Years, becauſe he has granted it before for ſixty Years. Cv. Lit. 296. 

And hence it is alſo that the Confirmation by one Jointenant of the Eſtate of his 
Companion works nothing, for their Eſtates are equal, and each has Intereſt in the 
whole Land. Fitz. Confirmation 15. 

And yet if one Jointenant confirms the whole Land to his Companion, to have 
and to hold the Land to him and his Heirs ; this ſhall amount to a Grant, and ſo 
will be good to paſs his Moiety. Lit. F. 523. Dyer 263. 


And hence it is alſo, that if a Man grants a Rent-Charge out of his Land to an- 


other for-Life, and then confirms his Eſtate without any Clauſe of Diſtreſs, (for by a IP 


Clauſe of Diſtreſs a Grant of a new Rent may be made) to have and to hold to him 
in Fee-fimple or Fee-tail ; that this is void, for the Confirmor has no Reverſivn of 
the Rent in him. 

IV. As to the fourth Thing requiſite, viz. That the precedent Eftate muſt continue 
until the Confirmation comes, as in all the Caſes of voidable Eſtates made, the Confirmation 
muſt be before the Eſtates be made void by Entry, &c. or otherwiſe the Confirmation will 
le void. Obſerve, if a Leſſee for Life or Years furrenders, or the Diſſeiſee enters 
upon the Diſſeiſor, and after the Leſſor or the Diſſeiſee confirms the Eſtate of the 
Leſſee or Diſſeiſor; this Confirmation comes too late. 

V. As to the fifth Thing requiſite, viz. That the Eſtate precedent, and that which is 
to be confirmed, muſt be lawful, and not prohibited by an Act of Parliament, Obſerve, 
if a Spiritual Perſon, as Prebend, or the like, makes a Leaſe not warranted by the 
Statutes ; the Confirmation of the Dean and Chapter will not help nor amend it. 
And if Tenant in Tail makes a voidable Leaſe, and after confirms it himſelf, this is 
voidable ſtill. 5 Co. 15. Lit. Q. 607. | 

VI. As to the fixth Thing requiſite, viz. That there muſt be apt Words of Confirma= 
tion in the Deed or Inſtrument, Note, That altho' the Words, 1 have confirmed, rati- 
fied and 125 be the moſt ſignificant and proper Words to make this Convey- 
ance, yet ſuch as are made by other general Words may make a good Confirmation: 
And therefore it is agreed, that a Deed made by the Words, Hath given, granted or 
lemi ſed, may make a good Confirmation. | | 

And therefore that if the Diſſeiſee, Coparcenor or Leſſor, makes a Deed of the 
Land by the Words, Hath given or granted to the Diſſeiſor, other Coparcenor, or 
Leſſee for Life, and delivers the Deed ; this is a good Confirmation without Livery 
of Seiſin, Alſo if a Feoffment be made to A. to the Uſe of B. and his Heirs upon 
Condition, and before the Condition broken the Feoffor and B. join in the Grant of 
a Rent-charge, and after the Condition is broken; the Law interprets this is a good 
Grant from B. and a good Confirmation of the Feoffor without any Words of Con- 
irmation. So if Tenant for Life grants a Rent to him in Reverſion, and he by 
Deed grants it to another and his Heirs in Fee; the Law conſtrues this a good Grant 
and a Confirmation alſo. Lit. F. 531, 532. 10 Ed. 4. 3. Co. Lit. 295. Dyer 116. 
10. 147, 5 Co. 15. 

And in theſe Caſes of Confirmations of Eſtates, if it be by the Diſſeiſee to the 

iſſeiſor, it is good without any Word of Heirs; as if the Diſſeiſee confirms the 
ſtate of the Diſſeiſor, or confirms the Land unto him, and ſays not to him and his 
Heirs; this is an effectual Confirmation to him and his Heirs for ever. And if a 
Leſſee for Life, or a Diſſeiſor, makes a Leaſe for Life or Years, Oc. and he in the 
everſion, or the Diſſeiſee, confirm their Eſtates, and not the Land, and without 
any Habendum or Limitation of Eſtate ; this is good for ſo long as the Eſtates con- 
unue. Lit. f. 519. Co. Lit. 296. | 

But it is moſt ſafe always to expreſs the Eſtate, to ſay, To have and to bold the 
Land to him and bis Heirs, or for Life, &c. as the Agreement is. If Leſſee for Life 
Fants a Rent to one and his Heirs out of the Land, and the Leſſor confirms the 
Eſtate, or this Rent-charge ; this makes the Eftate of the Rent ſure. And ſo alſo if 
e confirms the Rent, and ſays, To have and to hold to him and bis Heirs ; this is a 


good 
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confirms the Land, To have and to hold the Land to him and bis Heirs ; this will in- 


9. 548, 549. 
of + 1 


good Confirmation. But if he confirms the Rent, To have and to hold to him in Fee. 
without naming his Heirs; hereby his Eſtate is not made better. 1 Ch. 147, . 


(E) Of a Confirmation enlarging the Eſtate of him tv whom it is mad. 


F the Leſſor confirms the Eſtate of his Leſſee for Life with this Clauſe, 70 3 

without Impeachment of Waſte ; this is a good Confirmation to change the Quality ot 
the Eſtate, ſo far as to make it diſpuniſhable of Waſte, So if the Lord Paramount 
confirms the Eſtate of the Meſne with Clauſe of Acquittal. And fo if Leſſee for 
Years, or for another's Life, be without Impeachment of Waſte, and the Leffor con. 
firms to him for his own Life, and omits that Clauſe ; hereby this Privilege is gone, 
and the Eſtate is become punithable for the Waſte. 9 C. 139. 8 Co. 76. Dyer 10. 
F. N B. 136. 

A Confirmation Creſceus, muſt have all the Qualities of a Confirmation which con- 
firms or alters the Quality of the Eſtate of him to whom it is made, which are before 
mentioned; and there muſt be alſo in this Caſe a Privity between the Confirmor and 
the Confirmee; and then it may inlarge the Eſtate of him to whom it is made, as 
from an Eſtate at Will to an Eſtate for Years, or to a greater Eſtate; from an Eſtate 
for Years to an Eſtate for Life, or to a greater Eſtate ; from an Eſtate for Life to 
an Eſtate in Tail or in Fee; and from an Eſtate-tail to an Eſtate in Fee; and theſe 
Confirmations are good, But in all theſe Kinds of Confirmations, Care muſt be had 
of the Manner of Penning them, and that in every ſuch Deed there be a Limita- 
tion of the Eſtate, i. e. that theſe Words be inſerted, To bave and to bold the Tene- y 
ments, &c. to him and bis Heirs, or to him and the Heirs of bis Body, or to bim for 
Term of Life or Tears, as the Agreement is; for if a Leſſee for Life makes a Leaſe q 
for Years, and then the Leſſee for Life and he in Reverſion confirms the Land, 70 
have and to hold to hint for Life, or to him and his Heirs ; theſe Words will make the b 

D 
ho 


”. Fx —” FF WWW © 


Eſtate increaſe. 9 Co. 142. 6 Co.-15. Co. Lit. 305. Dyer 145, 263, 296. Li. 
. $33, S2, 523. 

But if the Confirmation be made to the Leſſce for Life or for Years of his Term 
or Eſtate, and not of the Land; as when he confirms his Eſtate, To bave and to hold 
bis Eftate, to him and bis Heirs ; this does not increaſe the Eſtate. And yet if he 


creaſe the Eſtate, Et ſic de ſimilibus. Lit. $. 524, 545. Plow. 540. 

If the Husband bas an Eſtate of Land for Life or Years in the Right of his Wite, 
or to them both for Life, and a Confirmation is made to him alone of his Eſtate, or 
of the Land, To have and to bold the Land to him and bis Heirs ; this is a good Con- 
veyance of the Fee-ſimple to him after the Death of his Wife. And if I let Land 
to a Feme Sole for the Term of her Life, who takes a Husband, and after I confirm 


the Eſtate of the Husband and Wife, To have and to bold for the Term of their tus F 
Lives; this is good, but it ſhall enure only to inlarge his Eſtate for the 'Term of his hi 
Life, if he ſurvives his Wife. But if one leaſes to another for Life, and after con- Pa 
firms the Eſtate of the Leſſee to him and his Wife for the Term of their two Lives; ther 
this is void as to his Wife. Co. Lit. 299. Plow. 160. Lit. F. 525. Fitz. Confirmatia — 


75.77. | 
If one grants a Rent-charge out of his Land for Life, and after the Grantor cos- 
firms the Eſtate of the Grantee in the Rent without any Clauſe of Diſtreſs, To haz?! 
and to hold to him in Fee-ſimple or Fee-tail ; this Confirmation is not effectual to in. 
large the Eſtate. But if a Man be ſeiſed of an old Rent-charge or Rent-ſervice, and 
rants the ſame firſt for Life, and after confirms the Eſtate of the Grantee in Fee- 
ſimple or Fee-tail; this is good, and will inlarge the Eſtate accordingly. LI. 


enant for Life grants a Rent out of the Land to one and his Heirs during 
the Life of the Leſſee for Life, and after the Leſſor confirms the Rent to the 
Grantee and his Heirs; the Eſtate is not hereby inlarged, but when the Tenant for 
Life dies, the Rent ſhall ceaſe. 1 Co. 147. a 
This Kind of Confirmation may be made by the ſame Words as the former, 9 

by the Words give, grant or demiſe. But neither of theſe may be made by! 
Words Surrender, Releaſe, Exchange, or the like; for theſe are peculiar Words 
deſtined to a ſpecial End, being proper and peculiar Manner of Convey ances. An 
I : | 
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et if 1 that am a Leſſor ſay to my Leſſee for Years by my Deed, I will that you 
0 bold the Land for your Liſe; this is a good Confirmation to increaſe the Eſtate 
by the Words I will only. So if I grant to my Leſſee for Years, that he ſhall hold 
the Land for Term of his Life; this without any other Words is a good Confirma- 
tion, Co. Lit. 301. Fitz. Confirmation 23. 


(F) Of a Confirmation diminiſhing or abridging Services, &c. 


Y a Confirmation the Lord may confirm the Eſtate of his Tenant to hold at 
Common Law where before he held in Antient Demeſne, and ſuch a Confirma- 

tion is good. But ſuch a Confirmation as is to hold by new Services, as a Roſe for 
Money, or the like, is not == for that Purpoſe. And in this Caſe there muſt be 
alſo a Privity. And therefore if there be Lord, Meſne and Tenant, and the Lord 
confirms the Eſtate of the Tenant to hold by leſs Services; this is void. And if the 
Lord confirms to his Tenant after he is diſſeiſed before his Entry, to hold by leſs Ser- 
vices; this is void. Lit. f. 538. 9 Co. 142. 


(G) How to make a Deed of Confirmation. 


1. IT may either be made by Deed Poll or by Indenture. Poll or In- 
2. It is good without any Conſideration expreſſed in the Deed. denture. 

3. The Words, Have granted, ratified and confirmed, are uſual Words; and the Conſideration. 
Words, Dedi, Conceſi & Confirmavi, are as good, and work without Livery, Lit. Words of 
(. 531. Co. Lit. 301. Lit. Rep. 270. 2 Saund. 96, 9). Confirmation. 

If the Words be, Volo that the Leſſee for Tears ſhall have for bis Life; this is a 

Confirmation. Lit. Rep. 270. 

And the Word Demiſe may amount to a Confirmation. Lit. Rep. 270. Plow. 187. 
Dyer 178. | | 

It is neceſſary in wy Confirmation to have the Words, To have and to Hatendurn. 
jold, Sc. in Fee, Fee-tail, for Life or Years, as the Caſe requires. Lit. 5. 523. 

In a Deed of Confirmation it is proper to recite in the Premiſſes the Eſtate of the 
Tenant which is to be confirmed, and alſo the Eſtate of him that is to confirm, and 
to expreſs the Condition thereof, if there is any. 1 Weſt's Symb. g. 457. 


H) Mere the Confirmation of ſome Perſons is needful to perfett the Grant of 


others, or not ; and how it may be done. 


Tf a Biſhop, Dean, Archdeacon, Prebend, or the like, makes any Leaſe of rhe 
Land they have in the Right of their Biſhoprick, Deanry, Archdeanry or Prebend- 
lip, not warranted by the Statute of 32 H. $8. and within the other Statutes; this 
Leaſe muſt be confirmed by the Dean and Chapter by their common Seal; and if 
there be two Chapters, it muſt be confirmed by them both, or otherwiſe it is not 
good. But if the Leaſe be ſuch a Leaſe as is warranted by the Statutes, the Biſhop 
-/ make it without the Confirmation of the King, the Patron and Founder of 
Biſhopricks, or the Dean and Chapter; and ſo alſo it ſeems of the Reſt. And a Cor- 
poration Aggregate, as Dean and Chapter, Maſter and Fellows, and the like, may 
grant without any Confirmation of the Founder, and this Grant will be good. Co. 
Lit. 300, 301. 10 Co. 62. 5 Co. 3. Dyer 145, 273, 349, 338, 339, 61. 

If a Biſhop, Sc. grants an antient Office belonging to his Biſhoprick, altho? it be 
but for the Life of the Grantee, yet it muſt be confirmed by the Dean and Chapter, 
therwiſe it is not good. 10 Co. 62. 

If a Parſon or Vicar had made any Leaſe for longer Time than his own Life, it 
muſt have been confirmed by the Patron and Ordinary: But at this Day altho' it 

confirmed by the Patron and Ordinary, yet the Leaſe is good for no longer than 
_ the Parſon's ordinary Reſidence, except it be impropriated. Dyer 52. Stat. 

12. c. 20. | n | 

if a Parſon leaſes his Rectory for fixty Years, and this is confirmed by the ſuc- 
ceding Biſhop, and ſucceeding Patron alſo, neither of them being Biſhop or Patron 
the Time of granting of the Leaſe, it is 7 1 Cro. Car. 38. pl. 3. 8 
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— 5 | * 4 — 
If Tenant for Life grants a Rent- charge to F. & and his Heirs; in this Caſe he in 
Reverſion muſt confirm it; otherwiſe the Grant of the Rent will be good for no 
longer than the Life of the Tenant for Life. 1 Co. 147. | : 
here a Man has an Intereſt in any Lands, Tenements, Rents, Commons, pe. 
lons goods, or the like, by any Grant of any of the Kings of the Realm, he need 
not have the Confirmation of any or of every ſucceeding King. Alſo grants of 
Fairs, Markets, Warrens, and the like, made by one King, will be good in Lay 
againſt his Succeſſors without any Confirmation. But all ſuch as have any Judicial 
or miniſterial Offices, Commiſſions and Authorities derived from the King, muſt have 
the Confirmation of every ſucceeding King, otherwiſe they may loſe them. 8 0 
167. Dyer 2711, 327. Kehy: 145, 188. 


(1) Where a Confirmation may be good for Part of the Hſtate, or for Part of 
A by apt Words in caſe of a Leaſe for Years may be for Part of 
the Time, but in caſe of a Freehold it cannot be ſo. And ſo alſo it may ex. 
tend to Part of the Thing before in Eſtate. And therefore if a Diſſeiſor, Tenant 
in Tail, Husband of the Land he has in the Right of his Wife, or a Leſſee for Life 
makes a Leaſe for Years, and the Diſſeiſee, Iſſue in Tail, Wife, or Leſſor makes x 
Confirmation of all the Land for Part of the Time, or of Part of the Land for all 
the Time; this Confirmation is = Burt if any ſuch Perſon makes a Leaſe for 
Life, Gift in Tail, Sc. the Difleiſee cannot confirm Part of the Eſtate but he muſt 
confirm all. And therefore if he confirms his Eſtate for one hour, it is a Confirma- 
tion of the whole Eftate. And ſo alſo if he confirms the Land to the Diſſeiſor him- 
ſelf but ene Hour, one Week, one Year, or for his Life, Sc. this is a good Con- 
firmation of the Eſtate for ever. And if it be a Leaſe for Years that is confirmed 
care muſt be had to the Manner of the Confirmation, for if the Confirmation be of 
the Eſtate or the Term for one Hour ; this is a good Confirmation for the whole 
Time: And therefore the Confirmation muſt be had of the Land, To have and 15 
bold for Part of the Term; and being ſo made it may be good for that Time only, 
and no longer. Lit. 5. 519, 520. Co. Lit. 297. 5 O. 61, 82. 
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(K) The Force and Virtue of a Confirmation, and bow it ſhall enure aud le 
conſtrued and taken. 


F I make Feoffment on Condition, and before the Condition broken I confirm the 
Eſtate of the Feoffee abſolutely ; this will not extinguiſh the Condition. And yet 
if the Condition be broken firſt, ſo that my Entry is lawful; the Confirmation wil 
| extinguiſh the Condition. And if the Feoffee makes a Feoffment over abſolutely t0 
| another, and I confirm the Eſtate of the ſecond Feoffee whether it be before: or after 
| the Condition broken; by this the Condition is diſcharged. 11 H. J. 29. 1 Co. 146 
| If the Lord confirms the Eſtate of his Tenant in the 'Tenements, or one that has 
a Rent, Common, or Profit out of Land confirms to the Tertenant his Eſtatez i 
theſe Caſes notwithſtanding this Confirmation the Seigniory, Rent, Common, &. 

continues, and this ſhall not enure to extinguiſh it. Lit. QF. 535, 536, 537. | 
If the Diſſeiſee and a Stranger diſſeiſes the Heir of the Diſſeiſor, and the Diſſciſce 
confirms the Eſtate of his Companion ; this ſhall not enure to extinguiſh the ſuſpend- 
| | ed Right of the Diſſeiſee, but when the Heir of the Diſſeiſor ſhall re-enter it ſhall be 
revived. And if the Grantee of a Rent-charge, and a Stranger diſſeiſe the Tenant 
of the Land, and the Grantee confirms the Eſtate of his Companion; this ſhall not 
enure to the Rent ſuſpended to extinguiſh it, but after the Re- entry of the Tenant 

the Rent ſhall be revived. Co. Lit. 298. | 

If I have an Eſtate in Land for my Life, and he in Reverſion confirms the Eſtate 
to me and my Wife for the Term of our Lives; this ſhall enure only as a Confirms 
tion of my Eſtate, and not ſo as to give any Eſtate to my Wife. But if I hate ! 
Leaſe for Life or Years in right of my Wife, and he in the Reverſion confirms tht 
| Eſtate to me and my Wife, Jo have und to bond to ns fbr our Lives; this ſhall enute 
| not only to confirm the Eſtate, but alſo to create an Eſtate ro me after my Wi 
Death: And in Caſe of a Leaſe for Years, it makes-our Eſtate joint; but in * 1 c 
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Leaſe for Life, I ſhall take by Way, of Inlargement of Eſtate for my Life after m 
Wife's Death; and if in this Caſe the Confirmation be to me and my Wife, 
To have aud to hold the Land to ns two and our Heirs; this ſhall enure to us in Fee · 
{mple as Jointenants. | | eld r wh 

If Land be let to Husband and Wife, To have and to hold the one Moiety to the 
Huband for his Life, and the other Moiety to the Wife for ber Life, and the Leſſor con- 
frms to them both their Eſtate in the Land, 7 have and 7o bold to them and their 
Heirs 3 in this Caſe as to the one Moiety, it enures only to the Husband and his 
Heirs, but as to the other Moiety they ſhall be ointenants. And yet if ſuch a 
Leaſe for Life be made to two Men by ſeveral Moieties, and the Leffor confirms 
their Eſtates in the Land, To have and to bold to them and their Heirs ; by this they 
are Tenants in Common of the Inheritance. C. Lit. 2909, ; 

If the Diſſeiſee confirms the Eſtate of the Diſſeiſor, To have and to bold to him and 
his Heirs of bis Body engendred, or To have and to hold to him for Term of bis Life 
this ſhall enure to him as a Fee-ſimple, and ſhall confirm his Eſtate for ever. Lit. 

19. 

12 Diſſeiſor makes a Leaſe for Life, the Remainder over in Fee, and I con- 
frm the Eſtate of the Tenant for Life, this ſhall not enure to, nor avail him in 
Remainder. And if the Diſſeiſor makes a Gift in Tail, the Remainder to the right 
Heirs of the Tenant in Tail; this ſhall not extend to the Fee-ſimple, no more than 
if the Diſſeiſor makes a Gift in Tail, the Remainder for Life, the Remainder to the 
right Heirs of the Tenant in Tail, and the Diſſeiſee confirms the Eſtate of the Te- 
nant in Tail; for this ſhall extend only to the Eſtate-Tail, and not to the Re- 
mainder for Life or in Fee. But if the Diſſeiſee in the firſt Caſe, confirms the 
Eſtate of him in the Remainder ; this ſhall enure to and avail the Tenant for Life. 
And ſo if a Diſſeiſor makes a Leaſe for Life and keeps the Reverſion, and after the 
Diſſeiſee confirms to the Diſſeiſor; this ſhall enure to the Tenant for Life. And {6 
if a Diſſeiſor makes a Leaſe for Life to A. and B. and the Diſſeiſee confirms the 
Eſtate of A. this ſhall enure to B. and make his Eftate good alſo in the other Moiety. 
And ſo if there be two Diſſeiſors, and the Diſſeiſee confirms the Eſtate of one bf 
them without —_ more, this ſhall enure to them both. But if the Confirmation 
be of the Land, To have and to held the Land to one; in this Caſe it may enure to 
him alone. So if a Diſſeiſor infeoffs A. and B. and the Heirs of B. and the Diſſeiſee 
confirms the Eſtate of B. altho* it be but for his Life; yet this ſhall enure to both, 
and to the whole Fee -mple. Cv. Lit. 29), 298. | 07 

If a Leaſe be made for Life to 4. the Remainder to B. for Life, and the Leſſo 


ſhall enure as to the one Moiety to A. in Fee after the Death of B. and as to the 
other Moiety in Fee to B. after the Death of A. Cv. Lit. 299. | e 


9 # . 


If Lands be given to two Men, and the Heirs of their two Bodies begotten, and 
the Donor confirms their Eftates in the Land, 20 baue and to hold the Land to them 
mad their Heirs ; this ſhall enure to them as a joint Eſtate for their Lives, and after 
for ſeveral Inheritances. Co. Lit. 299, © | | | 

If the Leſſee for Life, or the Diſſeiſor, makes an abſolute Leaſe for Years, and he 
in Reverſion, or the Difſeiſee confirms the Eſtate of the Leſſee for Years; this makes 
the Leaſe good for all the Time. So if the Diſſeiſor makes a Leaſe for Life, and 


£ = RATS. crocodile 


tor the Life. And if he in Reverſion confirms the Eſtate of the Termor but an Hour; 
this makes it good for all the Term. And if an Eſtate for Life or in Fee be con- 
irmed but for cue hour, it is a good Confirmation for all the Eſtate. And jf the 
Diſſeiſee confirms the Eſtate of the Diſſeiſor, To have and to hold for one Hour, Tear, 
or for Life, or in Jail; this is a F Confirmation for ever, and makes his Eſtate 


not unavoidable. And yet if the Diffeiſee confirms the Land, Habendum the Land for 
nts Life, or Tail, Sc. contra. Lit. f. 516, 519, 320, 521, 541. $ Co. 9. 

If a voidable Leaſe be made for forty Years, and the Leſſor confirms the Term 
tate or twenty Years; this is a good Confirmation of the whole Term; but if he con- 
ma- ms the Land for twenty Fears, it may be good for that Time only, and no, longer 
e 1 wherein as in divers other Caſes before obſerved, that the very Words whereby — 
5 70 union is made, are much to be heeded, for Parols fort pia. Dyer 52, 339. 
ife's lf Tenant in Tail or for Life of Land, lets it for Years, and after confirms the 
3 and to the Leſſee for Years, T bave and to bid to the Leſſee and bis Heirs for ever; 


by 


confirms their Eſtates in the Land, 75 have and to hold to them and their Heirs ; this 


the Diſſeiſee confirms the Eſtate of the Leſſee for Life; this makes the Eſtate good 
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= = 2 ſſee has only an Eſtate for Term of the Life of the Tenant in Tail ot 
3 


. uſed, paid or done; and is always ſuch a Perſon, who has the Thing ſo aſſigned in 


ſet over. See before p. 248. 


*·ꝛ— 


for Life, and therein his Leaſe for Years is extinct. Lit. $. 606, 60), 610. 
If Tenant for Life grants a Rent to another and his Heirs during the Life of th 
Tenant for Life, and the Leſſor confirms to the Grantee and his Heirs ; this hall be 
conſtrued. to be an Eſtate for Life only, and no Inlargement of the Eſtate, But if 
Tenant for Life grant a Rent-charge in Fee, and the Leſſor confirms it, this ſhall be 
conſtrued to be a Confirmation of the Fee-ſimple. 1 Co. 147. Co. Lit. 301. 
A Man, in Conſideration of natural Love and Affection which he bore to his Son 
bargained and ſold, gave, granted and confirmed, the Land to him and his Heirs : 
the Deed was inrolled, (But Note, the Inrollment ſignified nothing in this Caſe); The 
ueſtion was, whether this Land would paſs, and how? Thereupon it was reſolved 
that it ſhould not paſs by Way of Uſe, unleſs Money was paid, or the Eſtate execy 
ted; but becauſe the Son was then in Poſſeſſion, it was held to enure by Wa of 
Confirmation. Cro. Tac, 127. pl. 17. _ 


SECT. XV. 
Of Alienments. 


(A) 4/ignment what, Aſſignor and Aſſignee, who. 


AR Aſſignment is the Setting over, or Transferring a Right or Intereſt which 
one has in a Thing to another. 
The Aſignor is he who makes the Aſſignment, and the Aſignee is be to whom it 


is made. | | 
An Aſſignee is he to whom the Thing is appointed or aſſigned, to be occupied, 


his own Right and for himſelf; i. e. the Intereſt is veſted in him. 


(B) Things requiſite in an Aſſignment. 


HERE needs no Conſideration in an Aſſignment by Tenant for Years ; for the 
Tenure and Attendance, and being ſubject to Forfeiture and Payment of Rent, 

(if there were any) is ſufficient to veſt an Uſe in the Aſſignee. 1 Mod. 263. 
An Aſfignment is uſually made by the Words have given, granted, aſſigned and 


In an Aſſignment it is neceſſary to have Covenants. 

Firſt, On the Aſſignor's Part, viz. to ſave harmleſs of former Rents, Grants and 
Incumbrances, and for the Delivery of Evidences and Deeds; that the Aſſignor is 
Owner in Poſſeſſion, and has Power to =-_ and aſſign; that the Aſſignee may quiet- 
ly injoy, to make further Aſſurance, Ge | 

| Secondly, On the Aſſignee's Part, viz. to pay the Rent, to perform Covenants, &. 


See before Chap. 4. Of Things neceſſarily incident to a good Deed. 


(C) Of what an Aſſignmeut may be made, or not. 


1 ER E may be an Aſſignment of Lands given in Fee for Life or Tears; of i 
Mortgage for Tears forfeited, the Mortgagor being made a Party and confirming 
= Aſſignment ; of an Annuity, Rent-charge, Fudgment, Statute, Sc. Wood's Inſt. 
. e.. 8 5 | 
Where a Perſon has a Term for Years, he cannot grant and aſſign the ſame ove!, 
unleſs he has actual Poſſeſſion ; but if he has not, then it muſt be by ſealing of the 
Deed upon the Ground. Carter 161. Cro. Eliz. 483, 446, 447. 1 Lev. 47, 27% 
271, 272. 3 Lev. 387. Daliſon 81. | 
- If a Deviſee in Remainder of a Term articles for a valuable Conſideration to ſell 
it ; this is a good Aſſignment in Equity, and the Deviſee in Remainder is afterwards 


but a Truſtee for the Purchaſor. 1 Vill. 54. OR 
3 ö 4 | An 
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An Authority or Truſt cannot be aſſigned over unleſs it be granted to him and his 
Aſſigns. Perk. $. 99. 4 Inſt. 85. Finch 16, 1), 31. And then it muſt be in Writing. 

A Right of Entry, or Thing in Action, or Cauſe of Snit, or Title for Condition 
broken cannot be granted or aſſigned over. 

A Thing in Action, as a Bond, a juſt Debt, Sc. is vulgarly ſaid to be aſſignable 
over; and Aſſignments are ſometimes made of them; but the very Form uſed in 
ſuch Caſes (except in Caſes of Bankrupts, ut infra) ſhew them not to be aſſignable in 
their Nature, for as the Aſſignee cannot ſug for the ſame in his own Name, a Letter 


£c, or to ſue for it in the Name of the Aſſignor; ſo that in Reality it amounts to 
little more than a Letter of Attorney to ſue in his Name. 

But the Paper, Parchment and Wax of a Bond, Ec. may be aſſigned over, and the 
Aſßgnee may keep or cancel it. Co. Lit. 232. 4. b. 

Altho* a Choſe in Action cannot be aſſigned to a common Perſon, yet it may to the 
King, and he or his Grantee or Aſſignee may ſue for it in their own Name. 1 770. 
252, 253. Vide Lucas 245. | 

Altho' a Choſe in Action is not aſſignable (i. e. to common Perſons ; ſee before) at 
Law, yet it is in Equity, where the Husband may aſſign it alone, as he may any 
other Part of the Wife's perſonal Eſtate. 2 Mill. 608. 

By a Settlement of Lands, a Sum of Money was to be raiſed for Daughters Por- 
tions; one of the Daughters married and died before her Portion was paid, where- 
upon the Husband took Adminiſtration to her, and made an Aſſignment of all his 
Intereſt in that Portion to his Son whom he had by a former Wife : The Son by this 
Title, after his Father's Death, ſued in Equity for the Money. Defendant inſiſted 
that tho* Choſes in Action might be aſſigned in Equity, on a Conſideration paid by the 
Party who had the Intereſt, and were recovered there by the Aſſignee ; yet in this 
Caſe the Aſſignment being by an Adminiſtrator, and not the Perſon who had it in 
his own Right, this had never been allowed good. Per Lord Keeper: There is a 
great Difference between the Aſſignment of the Party and of the Adminiſtrator, 
where the Adminiſtrator is a Stranger, and has no Right but merely by the Admini— 
tration: But here the Adminiſtration was pro forma only, and the Adminiſtrator had 
aRight to the Money as the Portion or Proviſion for his Wife; and it was diſpoſable 
by the Husband as other Money. Decreed pro Fuer. 1 Chan. Ca. 169, 170. 

A Poſſibility is not aſſignable in Equity, for that which is a Rule of Law (the 
Lord Keeper ſaid) is a Rule in Equity. 2 Vern. 563. But it may be releaſed ; 
for it is unreaſonable there ſhould be an Incumbrance on a Man's Eſtate, that can no 
vay be diſcharged. bid. 

Yet an Aſſignment of a contingent Intereſt which the Husband has in Right of the 
Wife, or a Poſſibility of a Term tho' not good ſtrictly by way of Afignment, yet will 
operate as an Agreement where it js for a valuable Conſideration. 2 711. 608. 

A. poſſeſſed of a Term ſettled it in Truſt to the Uſe of himſelf and his Wife for 
Life, Remainder to the Uſe of ſuch Iſſue of the Husband and Wife as he ſhould by 
Will appoint : He by Will ſettled it on B. his Son, who in the Life-time of his 
Mother aſſigned and releaſed it to & to whom the "Truſtees likewiſe aſſigned their 
Intereſt ; and it was held by the Court, with the Advice of the Judges, that tho' a 
Grant of a future Poſſibility is not good in Law, yet a Poſſibility of a Truſt in Equity 
may be good; and that it was the rather ſo in this Caſe, becauſe the Truſtees joined 
nit. 1 Chan. Rep. 29. 

Matters of Eaſe and Pleaſure granted to a Perſon cannot be aſſigned, as to go to 
Church over my Ground, to dine at my Table, Sc. But generally ſpeaking, Matters 
of Profit may be granted over. 

The Eſtates of Bankrupts may be aſſigned over by the Commiſſioners, and the 
ſfignees may bring Actions relating thereto (as to recover their Debts, Cc.) in their 
own Names. Stat. 1 Fac. 1. c. 15. 

The Fudge's Certificate for taking and proſecuting Felons to Conviction, may be 
aipned over once. Stat. 10 E9 11 . 3. c. 23. 

Bills of Exchange are aſſignable over. 

And ſo are all Notes whereby any Perſon ſhall promiſe to pay another, or Order, 
or Bearer, the Money mentioned in ſuch Note. Stat. 3 & 4 Ann. c. 9. 

Bail-Bonds may be aſſigned over by the Sheriff, Sc. Star. 4 & 5 Ann. c. 16. 

And Exchequer Orders, Stocks, &e. may be aſſigned or transferred from one to 
aoother by different Statutes, 


9 0 (D) How 


of Attorney is added in the ſame Deed, impawering the Aſſignee to receive the Debt, 
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(D) How far a Grantor or a Grantee, Leſſee, or his Align, are chargealle 
before or after an Aſhienment made, with the Rent, &c. | 


F a Leſſee aſſigns over his Term, the Leſſor may charge the Leſſee or Aſſignee 4 
he pleaſes; but if he accepts the Rent of the Aſſignee (knowing of the Affign- 
ment) he has determined his Election, apd cannot afterwards have an Action of 
Debt againſt the Leſſee for the Rent due after the Aſſignment. But a Leſſor ſpall 
not be forced to take the Aſſignee for his Tenant. 3 Co. 23, 24, 64. 

By ſuch Acceptance of the Rent the Leſſor extinguiſhes the Privity of the Con- 
tract. But after ſuch Acceptance he may have an Action of Covenant for his Rent. 
: 1 Saund. 240, 241. Cro. Fac. 521, 334 Cro. Car. 518. vide 3 Lev. 233. Carth, 158. 
| And altho* he refuſes to accept the Aﬀignee as his Tenant, yet if he think; 
proper he may afterwards charge him in an Action for the Rent. 2 Sauund 181, 

And if a Leaſe be. made for Years rendring Rent, with a Condition, that if the 

Leſſee aſſigns his Term, the Leſſor may re- enter; and the Leſſee aſſigns, the Leſſor 

receives the Rent of the Aſſignee, (not knowing of the Aſſignment) it does not ex. 
| clude the Leſſor of his Entry; for the Leſſee ſhall not take Benefit of his own Fraud 

3 Co. 6 
t : And if a Leſſee for Years aſſigns over his Term and dies, his Executors are not 
chargeable for the Rent due after his Deceaſe. Noy's Max. 71. 

If a Leſſee covenants for himſelf and his Executors (not Aſſignees) to repair the 
Houſe ; Covenant lies againſt the Aſſignee tho' not named, it being for the Support 
| of the Premiſſes demiſed. g Co. 24. 6. d | 


| Leſſee covenanted for himſelf and his Aſfigns to rebuild a Houſe before ſuch 3 A 
Time, which he did not, but after the Time expired he aſſigned the Term; this 0 

Covenant does not bind the Aſſignee, as it was broken before the Aſſignment. : 

1 Salk. 199. Gonlſ. 129. Cro. Eliz. 457. Moor 399, 400. Ly 

An Aſſignee of a Leaſe rendring Rent, after Enjoyment of Part of the Term, Re 

made an Aſſignment over for the Reſidue of his Term; on a Bill brought againſt fan 

him to account for the Rent for ſuch Time as he held the Land, it was decreed, that es 


he ſhould be chargeable for ſuch Time as he received the Profits. 1 Perun. 165. 

In Strictneſs of Law in this Caſe there was no Privity of Contract to charge the 
Aſſignee; but by aſſigning his Intereſt he cannot diſcharge himſelf of the Rent with- 
out tendring the Arrears, and giving Notice of the Aſſignment, for till then he is 
liable in an Action of Debt. 1 Lev. 215. and ſee above. 

So in an Action of Covenant likewiſe for the Rent due before the Aſſignment. 
1 Salk. 81, E 

But for Rent which became due after the Aſſignment, he is not liable tho? he does 
not give Notice of the Aſſignment. 1 Salk. 81. 2 Vent. 228. 

Where the Aſſignee of a Mortgagor was obliged to pay the Rent, tho' he never 
entered nor took Poſſeſſion but loſt the Mortgage Money, vide 2 Vern. 374. 

By the Statute of Aſſignments, (32 H. 8. c. 34.) All Perſons, their Heirs, Succeſſrs 
and Afſiens, who have any Gift or Grant of the King of any Lands, &c. which belonged 


to any diſſolved Monaſtries, &c. and all other Perſons being Grantees or (1) Affignees 1 * 
or by any other Perſon than the King, and the Heirs, Succeſſors and Aſſigns of every if the 
them, ſhall and may have and enjoy like (2) Advantages againſt the (3) Leſſees, their Mort 
Executors, Adminiſtrators and Aſſigns, by Entry for (4) Non-payment of Rent, Il ale, Tt 
| | and other Forfeiture ; and alſo the Remedies by Action only, fer not performing of oth! Gage 
| Conditions, Covenants or Agreements contained and expreſſed in their Leaſes or Gratis oat 
| againſt Leſſees and Grantees, their Executors, Adminiſtrators and Aſſigns, as the Leſſi? A 
| or Grantors, or their Heirs or Succeſſors might if the Reverſion of ſuch Lands, &c. hid cauſe 
| not come to the King's Hands. mited 
| 1. Who are Aſſignees within this Statute. A Bargainee of a Reverſion by Deed in- him 
| rolled, in Conſideration of Money, is an Aſſignee within the Statute. Co. Lit. 215-4 Ehat, 
| Godb. 162. 1 Roll. Rep. 80. Owen 151. 2 Bulft. 181, 1 Leon. 252. Moor 93, 9% for J 
| Cro. Eliz. 833. | | one 
And if a Leſſor grants his Reverſion to the Uſe of A. and his Heirs, 4. is al An 
| Aſſignee within the Statute. Co. Lit. 215. b. Moor 98. 4 Leon. 2), 29. | Vie 
| | 2. Who are intitled to the Advantages and Remedies in this Statute. The Statute ! ex fe 


| general, viz. That the Grantee of the Reverſion of every common Perſon, as wel 


Y 
| I ol 
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k the King, ſhall take Advantage of Conditions for Non-payment of Rent, Oc. 
Lit. 215. 4. | 

* Bargainee of a Reverſion by Deed inrolled, in Conſideration of Money, is an 

Iſſignee within the ſaid Statute, but cannot take Advantage to enter upon the Leſſee 

for a Condition broken without giving Notice of the Bargain and Sale. Co. Lit. 21 5. 


4. b. Codb. 162. 5 Co. 113. b. 1 Roll. Rep. 80. Owen 151. 2 Bal. 181. 
252. Moor 93, 98. Cro. Eliz. 833. 


Secs of a Covenant. Codb. 262. Cro. Fac. 476. Bridg. 130. 


The Aſſignee of the Reverſion of a Copyhold Eſtate ſhall take Advantage of Co- 
venants upon this Statute. 3 Lev. 327. 


A Grantee for Years of a Reverſion on a Leaſe for Years may take Benefit of a 
Condition. Co. Lit. 215. a. | 

But a Grantee of Part of a Reverſion ſhall not have Advantage of the Condition, 
but he ſhall have the Rent upon an Apportionment. Co. Lit. 215, a, 

3. Againſt whom Advantages may be taken, The Statute ſpeaking only of Leſſees, 
does not extend to Donees in Tail. Co. Lit. 215. 4. 


Nor to Covenantees upon Eſtates in Fee or in Tail, but only to Tenants of Eſtates 
made upon Leaſes for Lives or Years. Cro. Eliz. 86 

4. Of what Advantages, &c. may not be taken, Altho' the Words of the Statute 
are for Non-payment of Rent, doing of Waſte, or other Forfeiture, yet the Aſſignees 
ſhall not take Advantage of every Forfeiture by Force of a Condition, but only of 
ſuch as are either incident to the Reverſion, as Rent, or for the Benefit of the Eftate, 
8j for not doing of Waſte, or keeping the Houſe or Fences in Repair, or for pre- 
ſerving of Wood, or ſuch like. 5 Co. 18. Afoor 159, 243, $76. Owen 41. 1 And. 82. 
Raym. 250. 1 Saund. 159. And not for Payment of a Sum in Groſs, 
Corn, Wood, or ſuch collateral Things. Co. Lit. 215. b. Dyer 304. 

And further by the ſaid Statute, A Leaſes and Grantees of Lands, &c. for Tears or 
Life, their Executors, Adminiſtrators and Aſſigns, may bave like Action, Advantage and 
Remedy againſt the Grantees of the King, or of any other Perſon, of the Reverſions of the 
ſame Lands, &c. or any Part thereof, for any Condition, Covenant or Agreement in their 


Leaſes, as the Leſſees might have had againſt the Leſſors or Grantors ; all Benefit of Aa- 
vautages of Recoveries in Value, by Voucher, &c. only excepted. 


1 Leon. 


Delivery of 


SECT. XVL 
Of Mortgages. 


(A) Mortgage what. 


Mortgage is a Pawn or Conveyance for ſecuring the Payment of Money bor. 
rowed and Intereſt, of all one's Right or Title in Lands or Goods, on Condi— 
tion to be void on Payment of the Principal and Intereſt at the Day appointed, 

He who mortgages or pawns is called the Mortgagor or Pawnor, and he to whom 
A Mortgage or Pawn is made is called the Mortgagee or Pawnee, or Tenant in 
Mortgage. 

The Word Mortgage is derived of two Freuch Words, Mort, i. e. Mortuum, and 
Gage, i. e. Vadium, or Pignus. And it is called in Latin Mortuum Vadinm, or Aſorga- 
dum. Co. Lit. 205. a. 

A Mortgage is ſo called for two Reaſons, the firſt (according to Lit. F. 332.) is be- 
cauſe it is doubtful whether the Feoffor will pay the Mortgage Money at the Day li- 
mited, and if he does not pay, then the Land pledged upon Condition is taken from 
him for ever, (Note, Littleton can't bere mean that the Mortgagee ſhall have a greater 
Ehate in the Land than the Mortgagor bad, but that be ſhall have the like, whether in Fee 
for Life or Tears) and ſo dead to him upon Condition, Ec. And if he pays the 
Money, then the Pledge is dead as to the Tenant, Ec. 

And the ſecond Reaſon it is ſo called, is to diſtinguiſh it from that which is called 
dum Vadium. Vivum autem dicitur vadium, quia nunquam moritur ex aliqua parte qucd 
ex ſuis proventibus acquiratur. As if a Man borrows 100 J. of angther, and makes an 


Eſtate 
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1 Vern. 271. 2 Chan. Ca. 136, 137. 2 Vern. 15. 


A 


Eſtate of Land to him until he has received the ſaid Sum of the Iſſues and Profits of 
the Land, ſo that as in this Caſe neither Money nor Land dies, or is loſt, and there. 
fore is called Pivnm Vadiunm. Co. Lit. 205. 

All Pledges of Land are eommonly called Mortgages, tho improperly, as appears 
by what is ſaid before; for Pledges of Land are either Vivum Vadium, or Mortyy 
Vadium. 

In the firſt Caſe the Pawnee is let into the Receipts and Profits of the Eſtate ti! 
the Money is paid. 

And in the latter Caſe, which is more common, the Mortgagor holds the Lands: 
and if Failure of Payment be made, and the Mortgagee enters into the Lands, yet 
the Mortgagor has an Equity of Redemption in the Court of Chancery, and may call 
the Mortgagee to an Account for the Profits. 

But when the 13 holds the Lands, and the Money is not paid at the Day 
he may bring his Bill to forecloſe the. Equity of Redemption. dh 

See of Conditions in Deeds before at p. 280, Ec. | 

A Mortgage is the ſame Thing as the Hypotbeca of the Civilians, and may be de. 
fined a Pledging of Lands or other immovable Thing for Money lent in ſuch Manner 
that the Profit or ſafructus of the Thing pledged remains with the Debtor till ſuch 
Time as Default is made in Payment of the Money at the Time appointed. Abr. Ca. 


Eg. 310, 311. 
(B) How a Mortgage is made. 


T is uſually made by a Leaſe. for a long Term of Years, by Leaſe and Releaſe, 

by Aſſignment, Bargain or Bill of Sale, Cc. of which ſee a Variety of Forms in the 
Second Part. | 

A Mortgage may be made without a Covenant or Bond for Payment of the Money. 
x Will. 270. 


(C) What fhall be a good Mortgage. 


F A. agrees for a valuable Conſideration to convey Lands to J. S. and afterwards 
makes a Mortgage for a valuable Conſideration and without Notice, the Mort- 
gagee ſhall hold his Mortgage againſt the intended Purchaſer. 1 #7. 277. 

Where a firſt Mortgagee is a Witneſs to a ſecond Mortgage, tho' there is no actual 
Proof of his knowing the Contents thereof, yet ſince the Preſumption is that he 
might have known the ſame, this ſhall poſtpone him. 1 #7. 394. 

It is a general Rule in Chancery, that once.a Mortgage and always a Mortgage. 


(D) Of «furious Mortgages. 


1 Bargains are not always ſet aſide in a Court of Equity, for they may 
be fair; and it is only upon the Circumſtances of Fraud, or being extremely 
unreaſonable, that they can be overthrown. But Bargains of this Kind will be al- 
ſiſted in Equity tho? there are not ſufficient Grounds to ſet them quite aſide. Jie 


And regularly the Party who comes to be relieved muſt reſtore the Money paid, 
Oc. according to that Maxim in Equity, He who would bave Equity muft do Equity 
A Perſon intitled to an Eſtate after the Death of two old Lives, took 3307. to pay 
oo l when the Lives ſhould die, and the Eſtate falled, and mortgaged the Eſtates by 
way of Security: No Relief was had againſt this Bargain tho? both the Lives died in 
two Years. And the Lord Keeper ſaid, Suppoſe theſs Lives had lived never ſo long, 
could the other Party have Relief in Equity? No, there is no Precedent for it 
1 Vern. Rep. 141, 142. | : 

P. being poſſeſſed of a Reverſronary Term for thirty-ſix Years, to commence in 
the Year 1700. of the Value of about 2001. per Annum when the Eſtate ſhould fall 
in the Year 1683. borrowed of D. 200 J. as a Security for which P. aſſigned hs 
Term to D. defeaſanced to be void on Payment of 40 J. per Aun. for eight Years. 
brought his Bill to redeem, paying Principal, Intereſt and Coſts; and the Defendant 


inf 
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;nfiſted on the Benefit of his Bargain, having lent his Money on ſuch a remote Re- 
verſion. The Court decreed a Redemption on Payment of the 2001. with ſimple 


Intereſt at 6 J. per Cent. becauſe the Security is as Uſurious and againſt Conſcience, 
2 Vern. 402. 


(E) What ſhall le talen as a new Mortgage. 


N old Mortgage aſſigned to another ought to be taken as a new Mortgage, but 
no Aſſignee of a Mortgage ſhall be in a better Condition than the Mortgagee, un- 

leſs the Mortgagor comes into the Aſſignment. 3 Ch. Rep. 79. 1 Chan. Ca. 218. 
A ſecond Mortgage of Lands has been decreed where a former was bad and de- 


ſective, the Land being till chargeable with the Debt in Equity. Finch Rep. 29. 
2 Vern. 554. : 


(F) What ſhall affeft a ſecond Mortgage, or not. 


T has been held that if a prior — conceals and denies his Mortgage to a ſe- 
12 Mortgagee before he lends the Money, the Eſtate in Equity ſhall ſtand 
charged in the firſt Place for the ſecond Mortgagee's Debt. Finch Rep. 29. 2 Vern. 
Where the firſt Mortgagee is a Witneſs to the ſecond Mortgage, though it does 
not appear that he actually knew the Contents of the ſecond Mortgage; yet ſince the 
Preſumption is that he might have known the ſame, this ſhall give a Preference to 
the ſecond Mortgage. 2 Will. 394. 

If a Man lends Money on a Mortgage, and the Scrivener who was intruſted to 
draw the Mortgage Deed had Notice of a prior Mortgage, this Notice ſhall affect the 
ſecond Mortgagee. 2 Vern. 574. 

A. Mortgaged a great Part of his Eſtate for 50 J. and afterwards became a Luna- 
tick, and his Committee transferred this Mortgage and took up 400 J. more upon it; 


and Lord Chancellor declared the Mortgage ſhould ſtand as a Security for the 500. 
only, 1 Vern. 262. 


(G) Of buying in old Incumbrances to proteft Mortgages. 


HERE was firſt, ſecond and third Mortgagees, who had all lent their Money 
without Notice ; the third Mortgagee hearing of the ewo former Securities, 
buys in the firſt Incumbrance, viz. a Judgment that was ſatisfied, and he was al- 
lowed the Benefit of it to protect his own Security, tho? it was ſtrongly inſiſted to be 
you Conſcience and contrary to Equity. This Point was ſettled in the Caſe 
of Marſb and Lee, wherein the Court decreed that a Mortgagee may protect his 
Mortgage by getting in an old Incumbrance, tho' nothing be due on it. 1 Vern. Rep. 
187, 188. 1 Chan. Ca. 162. 2 Vent. 387. Hard. 173. 


A Mortgagee buying in a precedent Security of the Lands contained in his Mort- 


gage, and other Lands, ſhall hold againſt a middle Mortgagee of thoſe Lands till all 


due on both Securities be paid and ſatisfied. 1 Chan. Ca. 201, 202. 

But when only Part of the Lands are mortgaged to the firſt, and the whole to the 
ſecond, and after to the third, if the third Mortgagee buys in the firſt Title, it ſhall 
protect only that Part which is firſt in Mortgage. 2 Vert. 339. 

a Purchaſor or Mortgagee coming in upon a valuable Conſideration without 
Notice, and then purchaſing in a precedent Incumbrance, ſhall prote& his Eſtate 
againſt any Perſon that has a Mortgage ſubſequent to the firſt, tho* before the laſt 
Mortgage ; and tho? he purchaſed in the Incumbrance after Notice of a ſecond Mort- 
gage. 2 Vert. 339. 

In theſe Caſes a Bill may be brought to compel the middle Mort 
deem, or be forecloſed if he does not pay off both Securities. 
| If a Man lends 600 J. on a Mortgage, and afterwards diſcovering that the Eſtate 
„ premortgaged to J. S. he gets in an old ſatisfied Incumbrance, and brings his 

ill againſt J. S. to redeem or be forecloſed, he needs not prove the actual Pay- 
ment of any Money for ſuch precedent Incumbrance, the having the Deed or an 


Acquittance being ſufficient, altho* it is objected that J. C. is equally a Purchaſer 
"ith him. 2 Vern. 279. 


gagee to re- 


9 P | If 


790 


. 


Moꝛtgages. Part l. 


nnn... 


If a prior Mortgage or Statute be brought in, pending a Bill brought by A apainſt 
the Mortgagor, and B. who buys in ſuch precedent Statute or Mortgage to forecloſe 
tho? this Purchaſe be peudente lite, yet it will protect B. he being at Liberty to do 
what he can for his own Security. 2 Fern. 29. See Mod. Ca. in Law and Eg. 153. 

But where A. made a Mortgage to B. and afterwards a Commiſſion of Bankrupte 
was taken out againſt him, and the Commiſſioners made an Aſſigument of the Eſtate! 
and then C. lent the Bankrupt 2000 J. on a ſecond Mortgage having no Notice of 
the firſt, tho* he afterwards got in the firſt Mortgage; yet it was held by two Lords 
Commiſſioners againſt one, that this prior Mortgage ſhould not protect the Mortgage 
ſubſequent to the Bankruptcy, for every one is bound to take Notice of a Com. 
miſſion of Bankruptcy. 2 Vern. 157, 160. 

And tho? a Purchaſor or Mortgagee may buy in an Incumbrance, or lay hold on 
any Plank to protect himſelf; yet he ſhall not * himſelf by the taking a Con. 
veyance from a Truſtee after he had Notice of the Truſt, for by taking ſuch Con- 
veyance he becomes the Truſtee himſelf. 2 Vern. 271. Skeet 


/ 
(H) In what Order, Mortgages, Judgments, &e. are to be paid. : 
M RTGAGES have been decreed to be paid to Creditors before Judgments : 
| and Recognizances, Ec. but on Appeal to the Lords, it was adjudged that co 
Mortgages ſhould not be preferred to other real Incumbrances; but Mortgages, Judg- 
ments, Statutes, Sc. thould take Place and be paid according to Priority, 2 Fern. 525. fo 
If Lands are deviſed in Truſt to pay Mortgages in the firſt Place, and then Lega- W 
cies, and the Truſtee is made Executor who mortgages the Lands to pay other 
Debts, the laſt Mortgage ſhall be paid before the Legacies. | | 
| ha 
| . Lo 
(I) How Mortgagee muſt be ſatisfied where the Premiſſes fall ſhort. * 
D lent a Sum of Money on the Mortgage of ſome Houſes, and had ” 
a Bond for Payment of the Money; afterwards he lent a farther Sum on the ous 
Equity of Redemption, and had a Bond for that likewiſe; afterwards the Mortgagor | 


became a Bankrupt, and by ſome Accident the Value of the Houſes ſunk ſo much 
that they were not ſufficient to raiſe the Money firſt lent: A Bill was brought to have 
them ſold, and that as to ſo much as they fell ſhort to anſwer the firſt Mortgage 
Money, the Mortgagee might come in upon his Bond as a Creditor ; whereupon it 
was ſo decreed; and as to the other Sum lent upon the Equity which was worth 
nothing, it muſt ſtand ſingly upon the Bond. Abr. Ca. Eg. 312. 


(K) Where Mortgage Money is preſumed to be ſatisfied. 


M RT GAG E Money ſhall be preſumed to be ſatisfied on a fleeping Mortgage, 
where the Lands go into other Hands by Purchaſe, and no Notice is given of 
the Mortgage, Sc. and the Deed of Mortgage ſhall be delivered up and cancelled. 
Alſo Relief has been given in Equity againſt an old Mortgage where no Demand 
was made upon it in 40 Years, and the Mortgagor decreed to hold the Lands and 3a 
Vacat to be entred on the Inrolment of the Mortgage. 1 Chan. Rep. 105, 106. 


(L) To hon Mortgage Money ſhall be paid on Death of Mortgagee, ard ti 
whom Mortgages ſhall deſcend. | 


AS Mortgages ought to be looked on as Part of the perſonal Eſtate, and on the 
Death of the Mortgagee the Money ſhall be paid to the Executor, (becan/e fle 
Mortgage Money came firſt out of the perſonal Eſtate, and therefore ſhould return thithe! 
again) except the Mortgagee in his Life-time or by his laſt Will do otherwiſe declare 
and diſpoſe of the ſame. 1 Chan. Ca. 286. See Max. Eg. 21, 22. Abr. Ca. El 
326, 327. : 1 Ro 

A forfeited Mortgage in Fee has been decreed to be perſonal Eſtate, and to belong 


to the Executor and not to the Heir. 1 Chan. Rep. 283. 1 Vern. 412. 3 
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But where a Mortgage in Fee was deviſed to Daughters and their Heirs, Oc. the 
Court held that altho' it was a — as between the Mortgagor and Mortgagee, 

et the Teſtator's Intent was, that it ſhould paſs ro his Daughters as a real Eſtate 
to them and their Heirs, and not as a perſonal Eſtate, and ſo decreed it to deſcend, 
1 Vern. 582, 583. 

So where a Mortgagee in Fee entred for a Forfeiture, and after many Years Injoy- 
ment ſold the Land to F. S. and his Heirs ; per Cur. the Eſtate ſhall not be looked 
on to be a Mortgage in the Hands of F.S. to make it Part of his perſonal Eſtate, 
but ſhall be for the Benefit of the Heir. 1 Vern. Rep. 271. 


(M) What ſhall be accounted Principal, and what Intereſt, and what ſhall 
carry Intereſt, and what the Mortgagee is accountable for. 


ATED had aſſigned his Mortgage, and the Queſtion was, if what was really 


due to the Mortgagee, when he made his Aſſignment, for Principal and In- 


tereſt, and paid him by the Aſſignee, ſhould be taken as Principal, or ſo much only 
as the Mortgagee firſt lent ; upon which it was decreed that all _— actually paid 
by the Aſſignee which was due to the Mortgagee, ſhould be Principal from the Time 
of the Aſſignment, but the Account between the Mortgagee and Aſſignee was not to 
conclude the Mortgagor. 1 Chan. Ca. 67, 68. 

Where a Mortgagor ſigns an Account, whereby ſo much is admitted to be duc 


for Intereſt, this will not carry Intereſt, unleſs the Mortgagor by ſome Letter or 


Writing under his Hand agrees to make it Principal. 1 ill. 653. 

Equity apportions Intereſt due upon a Mortgage. 2 Will. 176. 

It a AP be twenty Years old, it is generally ſaid, that the Mortgagee ſhall 
have no Intereſt on Intereſt in Equity ; but in the Caſe of Howard and Harris, the 
Lord Keeper was of Opinion, and accordingly decreed, that as to ſo much Intereſt 
as was reſerved in the Deed of Mortgage being 60 J. a Year. payable for 1000 /. 
principal Money, that ſhould be accounted Principal and carry Intereſt, becauſe it be- 
ing aſcertained by the Deed, Action of Debt would lie for it, and therefore there 
ought to be Damages for Non-payment. 1 Vern. 194, 195. | 

It is a Rule that a Mortgagee of a Mortgage forfeited ſhall have Intereſt for his 
Intereſt, and ſhall be only accountable for what Profits he has received, and not for 
what he might have received except there were Fraud ; and it was always the Rule 


that the Mortgagee aſſigning, the Aſſignee ſhall have Intereſt for the Intereſt then 
due. 1 Chan. Ca. 258. 


ter and Heir who was an Infant, and had nothing to ſubſiſt on but the Rents of the 
mortgaged Eſtate, and the Intereſt being ſuffered to run in Arrear, the Plaintiff 
threatened to enter on the Eſtate unleſs his Intereſt might be made Principal; upon 
which the Defendant's Mother with the Privity of her neareſt Relations ſtaced rhe 
Account, and the Defendant herſelf (who was then near of Age) ſigned it; and the 
Account being admitted to be fair, it was held, that tho' regularly Intereſt ſhould 
not carry Intereſt, yet that in ſome Caſes and upon ſome Circumſtances it would be 
Injuſtice if Intereſt ſhould not be made Principal, and the rather in this Caſe, becauſe 
it was for the Infant's Benefit who without this Agreement would have been deſtitute 
of Subſiſtence. Abr. Ca. Eg. 287. 

But if a Mortgage be forfeited, and the Mortgagee refuſes to receive his Money due 


ſrom the Mortgagor on Tender, he ſhall loſe his Intereſt from the Time of the Tender, 
| Chan, Ca. 29. | 


(N) Who may redeem Mortgages. 


6 RY Stat. 4 & 5 WW. & M. c. 16. 6. 4. it is enacted, That if it ſo happen there be 
more than one Mortgage at the ſame Time made by any Perſon or Perſons, to 

er any Perſon or Perſons of the ſame Lands and Tenements, the ſeveral late or under 
ortgagees, his, her, or their Heirs, Executors, Adminiſtrators or Aſſigns ſhall have 

q fower to redeem any former Mortgage or Mortgages upon Payment of the principal 
ebt, Intereſt, and Coſts of Suit to the prior Mortgagee or Mortgagees, his, her, 

or their Heirs, Executors, Adminiſtrators or Aſſigns; any thing therein contained to 
ins contrary thereof in any wiſe notwithſtanding. 


A 


J. S. mortgaged his Eſtate to the Plaintiff and died, leaving Defendant his Daugh- 


—— 
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A Bill was exhibited by the Creditors of a Mortgagor to have the Eſtate ſold for 
the Payment of their Debts, pending which Suit the Mortgagee obtained a Decree to 
forecloſe the Mortgagor of the Equity of Redemption: Decreed that the Creditors 
thould redeem upon Payment of the Principal, Intereſt and Coſts to the Mortgagee, 
Aſod. Ca. in Law and Eq. 153. / 

A ſecond Mortgagee may redeem the firſt Mortgage; alſo Creditors on Judgments 
Sc. have been decreed to redeem Mortgages towards Satisfaction of their Debts, 
2 Cb. Rep. 396. 

One who comes in by a voluntary Conveyance may redeem a Mortgage. 1 Vern. 193. 

Admitted he who comes to redeem a Mortgage muſt ſhew a Title. 1 Vern. 162 

If a Man enters into a Bond in which he binds himſelf and bis Heirs, and dies, 
leaving a real Eſtate to deſcend to his Heir, ſubject to a Mortgage for Years, and 
the Heir ſells the Equity of Redemption, the Obligee cannot redeem the Mortgage 
without firſt having a Judgment at Law. Abr. Ca. Eg. 315. 

A. gives a Bond to his intended Wife to leave her 1000 J. if ſhe ſurvive him; the 
Marriage was had, and A. died, leaving a Freehold and Copyhold Eſtate in Mort. 

age; and it was held, that the Wife ſhould redeem both Eſtates, and hold over till 

e was ſatisfied. 2 Vern. 480. 


— ( 


(O) Of what a Bill in Equity may or may not be to redeem. 


A Bill in Equity will not lie to redeem a Mortgage of Chambers in the Inns of 
Court, but the Plaintiff muſt apply to the Bench or to the Judges of the So- 
ciety ; ſecus if on Application to the Bench they refer the Plaintiff to his Remedy in Br 


Equity. 1 Hill. 311. 


per 

Wa: 

(p) here one of two Things mortgaged, or Mortgage and Bond cannot le 2 
redeemed without the other. 2 

Tf A. mortgages his Tenement for 200 J. to B. and afterwards mortgages his wy 
Manor of C. to B. likewiſe for 300 J. The firſt Mortgage being deficient in Point 1 

of Value, it was held, that if A. will redeem one, he muſt both. 2 Vern. 286. Fe, 
Where there is a Debt ſecured by Mortgage, and likewiſe a Bond Debt, the 2 
Mortgagor or his Heir ſhall not be admitted to redeem the Mortgage without paying B 
the Bond Debt too, if the Heir be bound. 2 Ch. Rep. 23. 1 Vern. 244 2 em. *. 
197. Abr. Ca. Eg. 314. b | [ 
And if a Man makes two Mortgages of ſeveral Lands, and dies, and one of the 135 
Mortgages is of an intailed Eſtate, or deficient in Value, the Heir of the Mortgagor N. 
ſhall not redeem one without redeeming the other. 2 Vern. Rep. 20). he T 
| An 

(Q) Where a new Term is ſubject to the old Redemption. ag 

N E poſſeſſed of a renewable Term mortgages it to J. S. who gains a new Term *. ä 
from the original Landlord, to commence after the old one; this new Term Tims 

ſhall be ſubject to the old Equity of Redemption. 1 Will. 511. * 
a a | of Tin 

(R) V hat a Mertgagor, &c. is liable to pay on Redemption. . 

i e C 

F a Man has a Debt owing to him by Mortgage, and another by Bond from the A\ 
I ſame Perſon, he cannot tack them together againſt the Mortgagor, but he ſhall WW Deed c 


be let into a Redemption on Payment of the Mortgage only; but the Heir in ſuch 0 mu 
a Caſe thall not be let into a Redemption without paying both, becauſe the Land if atho? 
his Hands is chargeable with the Bond even at Law; and fince the Statute againſt 
fraudulent Deviſes, the Deviſee of the Equity of Redemption is in the ſame Cai: 
with the Heir, and cannot redeem without Payment of both, becauſe the Statute 496, 4c 
makes ſuch Deviſe void as againſt Creditors, and then the Deviſee ſtands in the ſame 

Place as the Heir muſt have done if no Deviſe had been made; but before that Staturf 

ſuch Deviſee would not be liable to the Bond Debt. Abr. Ca Eg. 325. 


A mot 
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A. mortgaged his Eſtate to B. and then aſſigned the Equity of Redemption to C. 
afterwards D. obtained a Judgment againſt A. and B. the Mortgagee aſſigns to D. 
his Mortgage, and then C. tenders the Money due to D. who had Notice of the 
Aſſignment of the Equity of Redemption upon his firſt purchaſing in his firſt Mort- 
gage: It was reſolved that C. ſnould redeem, paying only the Money due on the 
Mortgage, and not what was due on the Jud ment, becauſe the Equity of Redemp- 
tion was never bound by the Judgment, for the Judgment was not confeſſed ſo as to 
become a real Lien upon the Eſtate at the Time when this Equity was aſſigned, and 
therefore the Judgment could never charge or affect it; and conſequently C. purchaſed 
an Eſtate not bound by the Judgment, and by Conſequence 1 
by purchaſing in the prior Mortgage could never defeat the Intereſt of C. It was alſo 
declared, that if a Perſon who had a firſt Mortgage ſhould, without the Conſent of 
the Mortgagor, purchaſe in a ſubſequent Judgment that a meſne Mortgagee or Aſ- 
ſ2nee of the Equity of Redemption ſhould not be obliged to pay the Money due on 
both Securities in order to redeem, becauſe ſuch Tranſactions of the Mortgagee was 
only to load the Eſtate without the Conſent of the Owner when he had no Proſpect 
of bettering his own Security. Abr. Ca. Eg. 326. 


(S) In what Time Redemption muſt be made. 


O Clauſe can confine the Equity of Redemption of a Mortgage to the Life-time 
of the Mortgagor, or to him and the Heirs Male, or the Heirs only of his 
Body. 1 Hill. 269. 

The Plaintiff's Grandfather in 1686. mortgaged the Eſtate in Queſtion, about 10. 
per Ann. for ſecuring 1007. in 1696. this Mortgage was aſſigned to Defendant, who 
was let into Poſſeſſion, and continued ſo ever ſince, and is now about ninety Years 
old: The Mortgagor died ſeveral Years ſince, leaving the Plaintiff's Father his eldeſt 
Son of full Age, who likewiſe died in 1714. leaving the Plaintiff his Son and Heir 
then about twelve Years of Age, who brought his Bill for a Redemption, but was 
diſmiſſed : And Lord Chancellor ordered it to be entred down as one of the Reaſons 
for diſmiſſing the Bill, that the Plaintiff had no Remedy by Ejetment at Law to re- 
cover the Poſſeſſion, being barred by the Statute of Limitations, and he thought 
that a reaſonable Ground for this Court to follow as to the Redemption in Equity. 
Ar. Ca. Eq. 315. 

But ſee firſt of Mill. Rep. 271. where if a Mortgage was made never ſo many 


pay Intereſt, the Length of Time was in ſuch Caſe no Objection to the Right of 
Redemption. See Abr. Ca. 313, 314, 317. 

No Agreement in a Mortgage can make it irredeemable in Equity, as after the 
the Death of the Mortgagor, Egc. 

And where a Mortgage was made redeemable during the Mortgagor's Life only, 
the Lord Chancellor decreed that the Heir ſhould redeem. 2 Ch. Rep. 127. 1 Vern. 
Rep. J, 8, 190. 

In Pearſon's Caſe the Lord Keeper ſaid, he would have a Rule to limit to what 
Time a Mortgage ſhall be redeemable; and he conceived twenty Years to be a fir 
Time, in Imitation of the Statute of Limitation of real Actions. 1 Chan. Ca. 102. 

But a Mortgagor was allowed to redeem a Mortgage after fifty Years, the Length 
of Time being excuſed by Infancy, Coverture, an Account made up thirty Years 
before, Oe. Tho' this has been denied in a like Caſe by Reaſon of the Difficulty of 
the Account and great Length of Time. 2 Vern. 35), 418. | 

A Mortgagor had Liberty to redeem before the Day of Payment limited in the 
Deed of Mortgage, where the Land was conveyed to the Mortgagee conditionally at 
uch WI © much Rent, and the increaſing Rent exceeded the Intereſt of the Money; and 
\ n WY #tho' the Equity of Redemption of Lands mortgaged was forecloſed by Decree ſigned 
nit and inrolled, and a Purchaſe made upon it, yet another Perſon was permitted to re- 


aſe _ on the extraordinary Circumſtances of the Caſe. 1 Vern. 183. Finch's Rep, 
ute 400, 409. 


ſ 


92 (T) Where 


Years ſince, yet if the Mortgagor, and thoſe claiming under him, had continued to- 
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(T) here a Mortgagor a a former Incumbrance ſhall loſe bis Eq, ity 
Redemption. 


Y Stat. 4 E& 5 N. M. c. 16. intitled, An Ad to prevent Frauds by clandeſtine 
Mortgages, it is recited, (F. 1.) That whereas great Frauds and Deceits are too 
often practiſed by neceſſitous and evil-diſpoſed Perſons, in borrowing of Money, and 
giving Judgments, Statutes and Recogniſances privately for ſecuring the Repayment 
of the ſaid Money; and the ſame Perſons do afterwards borrow Money upon Secu- 
rity of their Lands of other Perſons, and do not acquaint the latter Lender thereof 
with the ſame, whereby ſuch late Lender is very often in Danger to loſe his whole 
Money, or forced to pay off the Debts ſecured by the ſaid Judgments, Statutes and 
Recogniſances, before they can have any Benefit of the ſaid Mortgages: And whereas 
divers Perſons do many Times mortgage their Lands more than once, without giving 
Notice of their firſt Mortgage, whereby Lenders of Money upon ſecond or after 
Mortgages do often loſe their Money, and are put to great Charges in Suits and 
otherwiſe, And 

(F. 2.) For Remedy whereof, and preventing the ſame as much as may be for the fy. 
ture, it is enated, That if any Perſon from and after the firſt Day of May 169;, 
ſhall borrow any Money, or for any other valuable Conſideration for the Payment 
thereof voluntarily give, acknowledge, permit or ſuffer to be entred againſt him or 
them, one or more Judgment or Judgments, Statute or Statures, Recogniſance or 
Recogniſances to any Perſon or Perſons, Creditor or Creditors; and if the ſaid 
Borrower or Borrowers, Debtor or Debtors, ſhall afterwards take up or borrow any 
other Sum or Sums of Money of any other Perſon or Perſons, or for other valuable 
Conſiderations become indebted to ſuch Perſon or Perſons, and for ſecuring the Re- 
payment and Diſcharge thereof, ſhall mortgage his, her or their Lands or Tenements, 
or any Part thereof, to the ſaid ſecond, or other Lender or Lenders of the ſaid 
Money, Creditor or Creditors, or to any other Perſon or Perſons in 'Truſt for or to 
the Uſe of ſuch ſecond or other Lender or Lenders, Creditor or Creditors, and ſhall 
not give Notice to the ſaid Mortgagee or Mortgagees of the ſaid Judgment or Judg- 
ments, Statute or Statutes, Recogniſance or n in Writing under his, her 
or their Hand or Hands, before the Execution of the ſaid Mortgage or Mortgages, 
unleſs ſuch Mortgagor or Mortgagors, his, her or their Heirs, upon Notice to him, 
her or them, given by the Mortgagee or Mortgagees of the ſaid Lands and Tene- 
ments, his, her or their Heirs, Executors, Adminiſtrators or Aſſigns, in Writing 
under his, her or their Hands and Seals, atteſted by two or more ſufficient Witneſſes 
of any ſuch former Judgment or Judgments, Statute or Statutes, Recogniſance or 
Recogniſances, ſball within ſix Months pay off and diſcharge the ſaid Judgment or 
Judgments, Statute or Statutes, Recogniſance or Recogniſances, and all Intereſt and 
Charges due thereupon, and cauſe or procure the ſame to be vacated or diſcharged 
by Record, that then the Mortgagor or Mortgagors of the ſaid Lands and Tene- 
ments, his, her or their Heirs; Executors, Adminiſtrators or Aſſigns, ſhall have no 
Benefit or Remedy againſt the ſaid Mortgagee or Mortgagees, hs, her or their Heirs, 
Executors, Adminiſtrators or Aſſigns, or any of them, in Equity or elſewhere, for 
Redemption of the ſaid Lands and Tenements, or any Part thereof, but the ſaid 
Mortgagee and Mortgagees, bis, her or their Heirs, Executors, Adminiſtrators and 
Aſſigns, ſhall and may hold and enjoy the ſaid Lands and Tenements for ſuch Eſtate 
and Term therein as were or was granted and ſettled to the ſaid Mortgagee or Mort- 
gagees, againſt the ſaid Mortgagor or Mortgagors, and all Perſon and Perſons lau- 
fully claiming from, by or under him, her or them, freed from Equity of Redemp- 
tion, and as fully to all Intents and Purpoſes wharſoever as if the ſame had been put- 
chaſed abſolutely and without any Power or Liberty of Redemption. 

($. 3.) And it is further enacted, That if "wy Perſon or Perſons who have or hath 
once mortgaged, or from and after the ſaid firſt Day of May ſhall mortgage ar) 
Lands or Tenements to any Perſon or Perſons for Security of Money lent, or other- 
wiſe accrued or become due, or for other valuable Conſiderations ; and if the faid 
Mortgagor or Mortgagors ſhall again mortgage the ſame Lands or Tenements, or au] 
Part thereof, to any other Perſon or Perſons for valuable Conſiderations, (the fail 
former Mortgage being in Force, and not diſcharged) and ſhall not diſcover to the 
ſaid ſe cond, or other Mortgagee or Mortgagees, or ſome or one of them, the former 
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Mortgage or Mortgages in Writing under his or their Hands, that then and in thoſe 
Caſes alſo the ſaid 1 or Mortgagors, his, her or their Heirs, Executors, Ad- 
miniſtrators or Aſſigns, ſhall have no Relief or Equity of Redemption againſt the ſaid 
ſecond or after Mortgagee or Mortgagees, his, her or their Heirs, Executors, Admi- 
niſtrators or Aſſigns, upon the ſaid after Mortgage or Mortgages, but that ſuch Mort- 
agee or Mortgagees, his, her or their Heirs, Executors, Adminiſtrators and Aſſigns, 
FA and may hold and enjoy ſuch more than once mortgaged Lands and Tenements, 
for ſuch Eſtate and Term therein as were or was granted and conveyed by the ſaid 
Mortgagor or Mortgagors againſt him, her or them, his, her or their Heirs, Execu- 
tors or Adminiſtrators, reſpectively freed from Equity of Redemption, and as fully 
to all Intents and Purpoſes as if the ſame had been an abſolute Purchaſe, and without 
any other Power or Liberty of Redemption. 

(J. 4.) See it under the Head of redeeming Mortgages. 

(. 5.) Provided always that nothing in this Act contained ſhall be conſtrued, 
deemed or extended to bar any Widow of any Mortgagor of Lands or Tenements 
from her Dower and Right in or to the ſaid Lands, who did not legally join with her 


Husband in ſuch Mortgage, or otherwiſe lawfully bar or exclude her from ſuch ber 
Dower or Right. 


(V) Mere a Court at Law may relieve the Mortgagor (Fjeftment for the 
Land, Actions on the Bouds for the Mortgage Money, Bills of Forecioſure, 
&c. being brought) on Payment of Principal, Intereſt and Coſts. 


Y Stat. 7 Ges. 2. c. 20. intitled, An AT for the more eaſy Redemption and Fore- 

cloſure of Mortgages, (F. 1.) it is recited, That- whereas Mortgagees frequently 
bring Actions of Ejectment for the Recovery of Lands and Eſtates to them mort- 
raged, and bring Actions on Bonds given by Mortgagors to pay the Money ſecured 
by ſuch Mortgages, and for performing the Covenants therein contained, and like- 
wiſe commence Suits in his Majeſty's Courts of Equity to forecloſe their Mortgagors 
from redeeming their Eſtates, and the Courts of Law where ſuch Ejectments are 
brought have not Power to compel ſuch Mortgagees to accept the Principal Monies 
and Intereſt due on ſuch Mortgages, and Coſts, or to ſtay ſuch Mortgagees from 
proceeding to Judgment and Execution in ſuch Actions; but ſuch Mortgagors muſt 
have Recourſe to a Court of Equity for that Purpoſe, in which Caſe likewiſe the 
Courts of Equity do not give Relief until the Hearing of the Cauſe: Aud for Remedy 
thereof, and to obviate all Objections relating to the ſame, it is enaited, That from and 
after the firſt Day of Faſter Term 1734. where any Action ſhall be brought on any 
Bond for Payment of the Money ſecured by ſuch Mortgage, or Performance of the 
Covenants therein contained; or where any Action of Ejectment ſhall be brought in 
any of his Majeſty's Courts of Record at Heſtminſter, or in the Court of Great 


Lancaſter or Durham, by any Mortgagee or Mortgagees, his, her or their Heirs, 
| Executors, Adminiſtrators or Aſſigns, for the Recovery of the Poſſeſſion of any mort- 

gaged Lands, Tenements or Hereditaments ; and no Suit ſhall be then depending in 
any of his Majeſty's Courts of Equity, in that Part of Great Britain called England, 
for or touching the Forecloſing or Redeeming of ſuch mortgaged Lands, Tenements 
or Hereditaments, if the Perſon or Perſons having Right to redeem ſuch mortgaged 
Lands, Tenements or Hereditaments, and who ſhall appear and become Defendant 
or Defendants in ſuch Action, ſhall at any Time pending ſuch Action pay unto ſuch 
Mortgagee or Mortgagees, or in Caſe of his, her or their Refuſal, ſhall bring into 
Court where ſuch Action ſhall be 2 all the Principal Monies and Intereſt 
due on ſuch Mortgage, and alſo all ſuch Coſts as have been expended in any Suit or 
duits at Law or in Equity upon ſuch Mortgage, (ſuch Money for Principal, Intereſt 
and Coſts, to be aſcertained and computed by the Court where ſuch Action is or 
hall be depending, or by the proper Officer, by ſuch Court to be appointed for that 
Purpoſe) the Monies ſo paid to ſuch Mortgagee or Mortgagees, or brought into ſuch 
Court, ſhall be. deemed and taken to be in full Satisfaction and Diſcharge of ſuch 
Mortgage ; and the Court ſhall and may diſcharge every fuch Mortgagor or De- 
fendant of and from the ſame accordingly ; and ſhall and may by Rule or Rules of 
the (ame Court compel ſuch Mortgagee or Mortgagees, at the Coſts and Charges of 
ach Mortgagor or Mortgagors, to aſſizn, ſurrender or re-convey ſuch mortgaged 


Lands, 


deſſions in Hales, or in any of the ſuperior Courts in the Counties Palatine of Cheſter, 
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Lands, Tenements and Hereditaments, and ſuch Eſtate and Intereſt as ſuch Mort. 
agee or Mortgagees have or hath therein, and deliver up all Deeds, Evidences and 
ritings in his, her or their Cuſtody, relating to the Title of ſuch mortgaged Lang; 
Tenements and Hereditaments, unto ſuch Mortgagor or Mortgagors who ſhall have 
pid or brought ſuch Monies into the Court, his, her or their Heirs, Executors or 
Adminiſtrators, or to ſuch other Perſon or Perſons as he, ſhe or they ſhall for that 


Purpoſe nominate or appoint. | 


(W) I/here a Court of Equity may make a Decree on a Bill of Forecliſure le. 
fore the Suit ſhall be brought to à regular Hearing. 


AJ D by the ſaid Act (F. 2.) it is enacted, That from and after the firſt Day of 
Eaſter Term 1734. where any Bill or Bills, Suit or Suits, ſhall be filed, com. 
menced or brought in any of his Majeſty's Courts of Equity, in that Part of Great 
Britain called England, by any Perſon or Perſons having or claiming any Eſtate, 
Right or Intereſt in any Lands, Tenements or Hereditaments, under or by Virtue 
of any Mortgage or Mortgages thereof, to compel the Defendant or Defendants in 
ſuch Suit or Suits (having or claiming a Right to redeem the ſame) to pay the 
Plaintiff or Plaintiffs in ſuch Suit or Suits the Principal Money and Intereſt due cn 
any ſuch Mortgage, or the Principal Money and Intereſt due on ſuch Mortgaze, 
together with any Sum or Sums of Money due on any Incumbrance or Specialty 
charged or chargeable on the Equity of Redemption thereof; and in Default of Pay. 
ment thereof to forecloſe ſuch Defendant or Defendants of his, her or their Right or 
Equity of redeeming ſuch 9 45 Lands, Tenements or Hereditaments; ſuch 
Court and Courts of Equity where ſuch Suit or Suits ſhall be depending upon Appli- 
cation made to ſuch Court by the Defendant or Defendants in ſuch Suir, having a 
Right to redeem ſuch mortgaged Lands, Tenements or Hereditaments ; and upon 
his or their admitting the Right and Title of the Plaintiff or Plaintiffs in ſuch Suit, 
may and ſhall at any Time or Times, before ſuch Suit or Cauſe ſhall be brought to 
a Hearing, make ſuch Order or Decree therein as ſuch Court or Courts might or 
could have made therein in Caſe ſuch Suit or Cauſe had then been regularly brought 
to Hearing before ſuch Court or Courts, and all Parties to ſuch Suit or Suits, ſhall be 
bound by ſuch Order or Decree ſo made, to all Intents and Purpoſes, as if ſuch 
Order or Decree had been made by ſuch Court at or ſubſequent to the Hearing of 
ſuch Cauſe or Suit; any Uſage to the contrary thereof in any wiſe notwithſtanding. 


= 2 RE—R_RRS_R_...: 
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And by 5. 3. it is provided, That this Act, or any Thing herein contained, ſtal C 
not extend to any Caſe where the Perſon or Perſons againſt whom the Redemption or | 
is or ſhall be prayed, ſhall (by Writing under his, her or their Hands, or the Hand of or | 
his, her or their Atrorney, Agent or Solicitor, to be delivered, before the Money Goc 
ſhall be brought into ſuch Court at Law to the Attorney or Solicitor for the other gran 


Side) inſiſt either that the Party praying a Redemption has not a Right to redeem, 
or that the Premiſſes are chargeable with other or different principal Sums than what 
appear on the Face of the Mortgage, or ſhall be admitted on the other Side, nor to 
any Caſe where the Right of Redemption to the mortgaged Lands and Premiſſes in 
Queſtion in any Cauſe or Suit ſhall be controverted or queſtioned by or between di- 
ferent Defendants in the ſame Cauſe or Suit ; nor ſhall be any Prejudice to any fub- 


ſequent Mortgagee or Mortgagees, or ſubſequent Incumbrancer ; any Thing in tÞ. ment 
Act contained to the contrary thereof in any wiſe notwithſtanding. or P. 
Decree to forecloſe Tenant in Tail ſhall bind his Iſſue in an Equity of Redemption, Law 
becauſe that is a Right ſet up only in a Court of Equity, and ſo may be here ex- impli 
tinguiſhed. 1 Chan. Ca. 220. Land 
Vet if there be an Infant in the Caſe, he ought not to be forecloſed without 2 chang 
Day to ſhew Cauſe after he comes of Age; but the Court may decree the Lands to much 
be ſold to pay Debts, and that will bind the Infant. 1 Vern. Rep. 295. Land 
If an Annuity be granted out of Lands, redeemable on Payment of Money, the Party 
Grantor cannot be forecloſed of the Land, but he may of the Redemption of tht doubl, 
Annuity. 1 Vern, 209, 210. ſhall 
lor 
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Stat. 7 Geo. 2. c. 20. 


N a Bill to compel a Re- aſſignment of a Mortgage from the 25th of September 
1722. there having been then a Tender made of 1000 J. Principal and Intereſt; 

It appeared that on the Day before the 25th of March 1722. the Mortgagor gave 
onal Notice in Writing to the Defendant the Mortgagee, that he would render 


the Money and Intereſt between the Hours of ten and twelve in the Morning, at 


Lincoln's Inn Hall, on the 25th of September 1122. which accordingly was done, It 
was objected, that Lincoln's Iun Hall was not named in the Proviſo in the Mortgage 
Deed as the Place for the Payment of the Money, and therefore the Tender muſt be 
to the Perſon. By Lord Chancellor: The Money being lent in Town, and after 
perſonal Notice given for the Payment thereof, and no Objection made by the Mort- 
agee to the Place at the Time of the Notice, it would be very hard to make the 
lortgagor travel with this great Sum of Money where the Mortgagee lived ; but in 
this Cake it ought to appear that the Mortgagor from that Time always kept the 
Money ready, whereas the contrary thereof being proved that the Mortgagor was 
not ready to pay it, therefore the Intereſt muſt run on; and decreed the Defendant 
to re- aſſign. 2 U ill 378. 

A Deed was in Nature of a Mortgage, with Covenant to re- convey on paying the 
Money which was tendred at the Day and Place, and refuſed: The Money without 
Intereſt from the Tender, and to re-convey the Land, Sc. was decreed ; but that 
the Plaintiff ought to make Oath that the Money was kept, and no Profit made of it, 
2 Chan. Ca. 206. | 


SECT. XVI. 
Of Exchanges. 


(A) Exchange what. 


2 Exchange (Excambium) is the mutual Grant of equal Intereſts, the one in 
Exchange for the other. 


Or it is, where a Man is ſeiſed or poſſeſſed of Land in Fee- ſimple, Fee-tail, for Life 


or poſſeſſed of other Goods in the like Manner, and they exchange their Lands or 
Goods the one for the other ; and in this there is a double Grant, for each of them 
grants that which is his to the other. Terms de la Ley, Tit. Excbange. Fincb's Ley 
7, Lit. F. 62. | 


(B) The Nature and Het of an Exchange. 


1 Fruit and Effect of an Exchange is, that it gives the Intereſt, and alters the 
Property of the Things exchanged, to either Party, according to the Agree- 
ment. And if the Exchange be of Lands or Tenements of any Eſtate of Inheritance 
or Freehold, whether it be by Word or Deed, it has a Condition and a Warranty in 
Law incident and annexed to it as a Thing made by the Word Exchange, and tacite 
implied in every Grant of Exchange. A Condition to give a Re-entry upon all the 
Land given in Exchange, if he be put out of all or part of the Land taken in Ex- 
change, and a Warranty, to enable him to vouch and to recover over in Value ſo 
much of his own Land again given in Exchange as ſhall be recovered from him of the 
Land taken in Exchange, if he be ſued for it : So that upon every Exchange either 
Party, if he be put out of or loſe by Action the Land he takes in Exchange, has a 
wuble Remedy againſt the other; and yet this Remedy goes only in the Privity, and 

all not go to an Aſſignee: As if A. exchanges Land with B. and B. be put out of 
Ul or Part of the Land upon a Title Paramount by a Recovery in a real Action or 
otherwiſe; in this Caſe B. may either enter upon his own Land again which he gave 
in Exchange, or elſe if it be in an Action brought he may vouch A upon the War- 
Anty in Law, and ſhall recover as much in Value againſt him of the Land he gave, 
9 R as 
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(Xx) Of Re-conveyance of Mortgage on Payment of the Money. See before the 


or Years ; or is poſſeſſed of Goods, and another is ſeiſed or poſſeſſed of other Lands, 
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Land, and aſter the Tenant for Life enters, the other Party may defeat the whole 


as he has loſt of the Land he took in Exchange. But if B. aliens bis Land taken ir 
Exchange to 8 and & be put out of all or Part of the Land upon 4 Title Paramount 
in this Caſe can neither enter upon the Land given to A. in Exchange upon the 
Condition in Law, nor vouch A. to Warranty, and recover over in Value upon the 
Warranty in Law. And yet A. in this Caſe ſhall have the like Remedy againſt C 
the Alienee upon the Condition and Warranty both as he had againſt B. Bur if 4 
himſelf implead C. for the Land he gave to B. in Exchange, C may make uſe of this 
Warranty in Law by way of Rebutter a ainſt A. And in all theſe Caſes where one 
ef the Parties is put out of all or Part of the Land, or out of Part of the Eſtate by 
Entry, and the other Party enters upon the other's Land upon the Condition in Lay 
he may enter upon the whole Land and avoid the whole Exchange : But if he be 
impleaded for a Part only, or for the Whole, and a Part only be recovered from 
him, in this Caſe he ſhall recover ſo much in Value of the other Land only as he 
hath loſt, and no more: As if an Exchange be of three Acres for three Acres, and 
after one of the Parties is put out of one of the Acres by the Entry of 4 Stranger; in 
yp Caſe he may enter upon the whole three Acres he had given in Exchange, and 
avoid the whole Exchange if he will. And if A. and B. be N for Life, 
and the Fee - ſimple is in the Heirs of A. and A. exchanges this Land with C. in Fee, 
and then dies, and B. enters and avoids the Exchange for his Life, (as he may) in 
this Caſe C. may avoid the whole Exchange, and enter upon bis own three Acres 
again. So if he in Reverſion diſſeiſes his 'Tenant for Life, and then exchanges the 


Exchange. But in the Caſe of an Exchange of three Acres for three Acres, if one 
of the ; were gained by Diſſeiſin, and the Diſſeiſee brings an Action and re- 
covers it againſt the Diſſeiſor; in this Caſe if he vouches over the other Party to the 
Exchange, he ſhall recover ſo much in Value only of the three Acres he gave in Ex- 
change, as the Acre he has loſt, and no more. 4 Co. 121. 15 E. 4. 3. 9 E. 4 21 
Bro. Exchange in toto, & Fitz. Exchange in toto. 


(C) When a Deed ſhall tate Effect as an Exchange, or not. 


HERE a Deed ſhall take Effect as an Exchange, there muſt be all the Con- 
ditions before mentioned in the Caſe. And yet note, that where one Thing 
is granted for another in the Nature of an Exchange, and for ſome of the Cauſes 
aforeſaid the 'Things cannot paſs by way of Exchange, there they may paſs notwith- 
ſtanding by way of Grant, and the Deed may take Effect to other Purpoſes, altho 
jt may not enure and take Effect as an Exchange: And therefore if two be ſeiſed of 
ſeveral Acres of Land, and the one of them by Deed gives his Acre to the other, 
and the other his Acre to him without = Word of Exchange, and each of them 
makes Livery of Seiſin to the other; in this Caſe altho' the Acres will not paſs by 
way of Exchange, yet they will paſs by way of Grant: And in this Caſe if no Livery 
of Seiſin be made, either of them ſhall hold the Lands granted at Will only. And in 
like Manner it is if two agree to exchange Land, and after either of them levies a 
Fine, or makes a Feoffment of the Land to the other; by this the Land will pal 
each to other, but not by way of Exchange. So if . and B. his Wife, and C. and 


D. his Wife, agree to exchange Lands, and A. and B. enter into the Land they are * 
to have in Exchange, and then they make a Feoffment of their own Land to C. and 1 
his Father, and not to C. and D. his Wife; this ſhall not enure as an Exchange, and Din: 
therefore C. and D. may enter upon their own Land again, but the Feoffment is good. = 
And if one aſſigns a Woman her Dower in exchange for Land; this ſhall not take — 
Effect as an Exchange, but it ſhall enure to be a good. Aſſignment of Dower. Perk __ 
9. 255, 256, 272. Fitz. Exchange 14. Fine 

1 


(D) Things requiſite to the Perfection an Exchange. 


1.0 the Perfection of an Exchange, and to make Things paſs by this Kind of Con- 
1 veyance, theſe Things are requiſite: 

. Firſt, That the Parties be able to give and take, and ſuch who may be Grantors 
and Grantees may make exchange. | Fame days 


1 N | Secondlys 
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. Secondly, The Things exchanged muſt be ſuch whereof an Exchange may be made; 
and an Exchange may be made of Things of the ſame Nature, as a Temporal Thing 
for a Temporal, Spiritual for a Spiritual ; as a Houſe for a Houſe, Land for Land, Oc. 
or Things of a different Nature, a Houſe for Land or Rent, a Chamber in a Houſe 
far Common, Ec. | 

Thirdly, The Exchange muſt be in that Order and Manner as the Law required; 
and here note, 
1. That if all or part of the Things whereof the Exchange is made do lie in ſeveral 
Counties, or lie in Grant and not in Livery, tho' in the ſame County, the Exchange 
muſt be made by Deed indented in Writing. 

2. The Word Exchange muſt be had and uſed between the Parties making the 
krchange. : 

3. If any Rent, Reverſion, Seignlory, or the like, be granted by either Party, the 
Tenant muſt attorn to the Grant. 

Furtbiy, Equality of the Eſtate is neceſſary for either Party to have a like Kind of 
Eſtate; ſo that if one's Eſtate be in Fee- ſimple, the other's be ſo too; for if one 

nt Lands in Fee- ſimple, and the other in Fee-tail, or one Land in Fee- tail, the 

other for Life, theſe Exchanges are void. . | 5 

Fifthly, The Exchange muſt be executed and perfected by Entry or Claim in the 
Life-time of the Parties. 

Of all which more fully bereafter. 


(E) Of the Parties to Deeds of Exchange. 


|þ an Exchange it is requiſite that the Perſons or Parties theteunto be able to give 
and take, and not diſabled by any ſpecial Impediment. | 

And obſerve, that ſuch Perſons as may be Grantors and Grantees may make Ex- 
changes, and ſuch Perſons as are diſabled to grant, are dffabled ro make Exchanges. 
See Tit. Ozants, 

An Exchange made between the Xing and a Sulject is good, altho* the King holds 
his Lands in one Capacity, and the Subject in another. Cy. Lit. 51. 

An Exchange made between an [fant and another, is not void but voidable only, 
the Infant at his full Age may affirm or avoid it at his Election. 16:4. 

An Exchange made between a Tenant in Tail and another is not void but void- 
able, for it is good againſt himſelf during his Life, and his Iſſue at his full Age may 
affirm or avoid it at his Election. Bro. Exchange 9. Perk. G. 27g. i 

An Exchange made between a Man De non _ memorie and another is not void 
but voidable, for it is good againſt him, but his Heir may avoid or affirm it at his 
Election. Bro. Exchange 9. x 

A Man that holds Land in Fee-ſimple, Fee-tail or for Life, in the Right of bis 
Wife, may exchange this Land, and the Exchange will be good as long as he and his 
Wife do live: And he with his Wife may exchange it for longer Time, and the Ex- 
change is good againſt him, but his Wife after his Death may affirm or avoid it if 
he will. Bro. Exchange 9. Perk. 5. 279. | 

One Parſon or Vicar may exchange his Church or Benefice with another, and this 
Exchange is good. Perk. $. 288. 

The Diſſei ſor and Diſſeiſee may join together and exchange the Land whereof the. 
Diſſeiſin was made with a Stranger for other Land; but if it be made out of the 
Land and before the Entry of the Diſſeiſee, it ſhall not bind the Diſſeiſee, for he may 
avoid it. And a Diſſeiſor cannot exchange the Land he has gotten by Diſſeiſin with 
the Diſſeiſee for other Land, for this Exchange is void unleſs it be by Indenture or 
Fine, that it may work by way of Efoppel. Perk. $. 280, 213. 

The Leffor and Leſſee may join together and exchange the Land leaſed for other 
Land, and this is good ; for it ſhall be ſaid to be the Surrender of the Leſſee to the 
Leſſor, and the Exchange of the Leſſor; and therefore the Leſſee ſhall have nothing 
to do with the Land taken in Exchange. Perk. F. 279. ſed quere. l 

Jointenants for Life, the Fee to one of them, may exchange their Land with a 
Stranger for other Land to hold in the ſame Nature, and the Exchange is good. But 

vintenants, Tenants in Common, and Coparceners, cannot exchange the Lands they 
de ſo hold one with another before they have made Partition. Perk. 5. 271, 281. 
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If A. and B. be Jointenants for Life, the Fee to A. and A. exchanges the whole 
Land with another for other Land ; this is good only for his Moiety, as ſome have 
faid. But it ſeems notwithſtanding it is good for the Whole, until it be avoided by 


the other Jointenant. Perk. $. 277. 


. * 


(F) Of the Things exchanged. 


T is requiſite in a good Exchange, that the Things exchanged be ſuch as whereof 
I an Exchange may be made. | | 
As to this obſerve, that an Exchange may be made of Things of the ſame Nature, 
as of a Temporal Thing for a Temporal 'Thing, a Spiritual Thing for a Spiritual, as 
a Houſe for a Houſe, Land for Land, a Manor for a Manor, a Church for a Church, 
Rent for Rent, Common for Common, a Horſe for a Horſe, one Piece of Plate for 
another, or the like: Or it may be made of Things of a different Nature, as of a 
Temporal Thing for a Spiritual, as of a Houſe for Land or Rent, a Chamber in a 
Houſe for Common, or for a Reverſion, Seigniory or Advowſon, of Land or Rent 
for a Right of Land or Releaſe of Right, of an Advowſon for I and, of a Rent for a 
Way, of a Horſe for a Piece of Plate, of a Gown for a Houſe, or' the like. And 
Exchanges made of theſe Things, altho' the Things exchanged do lie in divers Coun- 
ties, are good. Perk. F 261, 262, 263, 266, 258. Lit. $. 62. Co. Lit. 51, 52. 
Alſo a Seigniory by Homage and Fealty, or the like, which is not valuable, may 
be exchanged for Land, Rent, or any other ſuch like Thing. So may a Seigniory 
by divine Service. But a Seigniory in Frankalmoigne cannot be exchanged with any 
but the Tenant of the Land that doth hold by the Tenure. And Houſes, Manors, 
Lands, Rents, Commons, ＋ Ts Reverſions, and the Ike, may be exchanged 
e or Years ; ſo that an Exchange may be of an Inheri- 
tance for an Inheritance, of a Freehold for a Freehold, and of Chattels real for Chatte] 


real. Perk. F. 258, 259, 26d. 


If one grants / biteacre in Exchange for Blackacre, lying within the ſame or in 
two Counties; this is a good Exchange. So if I grant a Rent-charge iſſuing out 
of my Land in exchange to J. S. for an Acre of his Land, Ec. this is a good Ex- 
change. So if I have a Rent iſſuing out of the Land of J. & and I grant this to 

K. in exchange for Land or other Rent; this Exchange is good when the Tenant 

as attorned to the Grant of the Rent. (For Attorunment ſee before Title Oants.) 
So if one has a Rent out of my Land in Fee, and I have the Land in Fee, and [ 
grant the Land in exchange for the Rent ; this is a good Exchange. Bur if one grants 
me a Manor or Land, and I in exchange for the fame Manor or Land grant unto 
him a Rent de novo ifluing out of the ſame Land or Manor; this cannot take Effect as 
an Exchange. So if one releaſes his Eſtovers that he has in ſuch a Wood, and de- 
livers the Releaſe in exchange for Land given to him in exchange for the ſame Re- 
leaſe; this is a good Exchange. 3 Ed: 4. 10. 9 Ed. 4 21. Fitz. Exchange 16. 
Perk. g. 244, 262, 263, 266. | 

If there be a Diſſeiſor and Diſſeiſee, and the Difſeiſee releaſes his Right to the 
Diſſeiſor in exchange for other Land; this is a good Exchange. Perk. F. 271. 

So if the Diſſeiſor of an Acre of Land enfeoffs a Stranger of the {ame Acre of 
Land, and the Feoffee gives to the Diſſeiſee an Acre of Land in Fee in exchange for 
a Releaſe of all his Right in the Acre of Land of which he was diſſeiſed; this is 3 
good Exchange. Perk. J. 282. | 51 

But if the Diſſeiſee grants his Right ro a Stranger that has nothing in the Land in 
exchange for an Acre of Land; this Exchange is not good, neither ſhall the Stranger 
take any n this Grant. Perk. F. 271. 

If there be Lord and Tenant by Fealty, and 12 4. Rent, and the Lord exchanges 
the Seigniory with the Tenant for the Tenancy, or e converſo, by Deed indented; 
this is held by ſome to be a good Exchange. Perk. . 240. 

If I have a Rent ifſuing out of the Land of J. S. and I grant or releaſe the ſame 
Land to J. &. in exchange for other I and; this is a good Exchange. So if I releaſe 
the ſame Rent unto him in exchange for a Way over his Ground; this is a 8 
Exchange. Perk. F. 267. | | 

If I be ſeiſed of Lands to which J. S. has a Right of Action, and I give to bim 
other. Land for a Releaſe of his Right ; this is a good Exchange. 


I | And 
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ch. G. H. 17. Exchanges. * bor. 


And the ſame Law is of an Exchange of Land, and an Advowſon by Deed in- 
dented, for a Releaſe of Right in another Advowſon to an Uſurper when his In- 
cumbent has been in Poſſeſſion of the Church fix Months. Perk. $. 268, 269. 

If two Parſons of a Church make an exchange of their Benefices by Words of Ex- [ 
change, and each of them reſigns his Benefice into the Hands of the Biſhop to the | 
ame Intent, and the Patrons preſent accordingly, and the Preſentations are per viam 1 

utationis ; this is a good Exchange. Perk. F. 251. 1. 

If three Acres of Land with an Advowſon appendant be given in exchange by ji 
7. R. to F. S. for a Chamber to be aſſigned by the ſaid F.S. at the Election of F. K. i 
and he aſſigns two Chambers, and T. X. chuſes and enters upon one, and 7. S. enters 
upon the Land; this Exchange is good notwithſtanding the Incertainty. So if J. &. 
gives his Manor of 4. to T. K. in exchange for his Manor of B. or for his Manor of 
C and he enters upon one of theſe Manors, and J. X. enters upon the Manor of A. 
this Exchange is good. Perk. $. 264, 265. 

From what is before mentioned theſe Things are worthy of Obſervation : . 

Fir, That the Things exchanged need not to be in eſſe at the Time of the Ex- 
change made, for a Man may grant a Rent de novo out of his Land in exchange fot 
a Manor. 

And yet if I grant to another the Manor of A for the Manor of FB. which he is td 
have after his Father's Death by Deſcent, it ſeems this Exchange is void. 

Secondly, There needs no Tranſmutation of Poſſeſſion for a Releaſe of Rent, 
Eſtovers, or Right of Land, for Land is good. | 

Thirdly, The Things exchanged need not to be of one Nature, ſo as they concern 
Lands or Tenements ; for Land may be exchanged for Rent, Common, or any other 
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Inheritance which concerns Lands or Tenements, or Spiritual for Temporal Things, f 
az Tithes ; Tenure by divine Service for Land or a Temporal Seigniory. But An- j 
nuities, and ſuch Things which charge the Perſon only, and do not concern Lands or q 


Tenements, or Goods and Chattels, cannot be exchanged for Land. O. Lit. 50. 
Perk, F. 265. 
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(G) How an Exchange muſt be made. 


HIS Kind of Conveyance (which formerly was very common) was ſbmetimes 
made by Mord without any Writing, (But ſee the Statute of Frauds in the next 

Chapter) and ſometimes it is made by Deed or in Writing: And which way ſoever it 
be made it muſt be made by the Word Exchange, which is a Word fo appropriated - 
to this Thing as the Word Frank-marriage is to a Gift in Frank-marriage, neither of 
which can be made or deſcribed by any Circumlocution. Co. Lit. 501. Perk. 5. 253. 

An Exchange muſt be made in the Manner and Order that Law requires; wherein 
theſe Things are to be known : 

1. That by the Common Law (before the Statute of Frauds, 29 Car. 2. c. 3.) if all piace or Na- 
or Part of the Things whereof the Exchange was made did lie in ſeveral Counties, or ture. 
if all or Part of the Things whereof the Exchange was made were ſuch as lay in 
Grant and not in Livery, altho' it was in the ſame County; the Exchange was to be 
made by Deed indented in Writing. But where the Exchange was of Lands lying 
in the ſame County, altho' it was of any Eſtate of Inheritance or Freehold, yet it 
might be by Word of Mouth without Writing. And ſo alſo it might be if the Things 
exchanged lay in divers Counties, when the Exchange was made only for a Term of 
Years: And therefore if an Exchange was made between J. S. and J. K. of Lands 
lying in one and the ſame County in Fee, or for Life, it might be by Word of | 
Mouth: But if all or Part of the Lands of J. S. lay in one County, and all or Part | | 
of the Lands of J. K lay in another County, this Exchange was to be made by 
Deed indented. And if an Exchange was made of Rent for Land, and the Land out 
of which the Rent is iſſuing, and the Land given in — for it, both lie in one 

ounty ; this Exchange was not good without Deed. So if an Exchange was made 
of the Reverſion of an Acre of Land for three Shillings of Rent iſſuing out of another 
Acre of Land, and both Acres were in one County; this Exchange was to be made 
by Deed indented, or it would not be good. So if an Exchange was made of an Acre 
of Land, and a Rent out of another Acre for another Acre of Land and Common 
or three Beaſts, and all was in one and the ſame County; this Exchange was to be 
by Deed indented, or it would not be good: But if I was feiſed of a Manar to which 
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the Common and Villain would paſs as Incidents well ** And yet if 7. 5 = 


uing out of the Land of a 


248, 249, 250. 

But now by the ſaid Statute an Exchange of Lands, Ec. muſt be by Deed in. 
dented. | | 

2, The Word Exchange muſt be uſed in making the Exchange. 

As if I grant to you Hhiteacre, To have and to hold to you and your Heirs in 
exchange for Blackacre ; and in Conſideration hereof you grant to me and my Heirs 
Blackacre in exchange for Whiteacrs ; for this Word is ſo individually requiſite, as it 
cannot be ſupplied by any other Word, neither will any Averment that it was in ex 
change, help in this Caſe: And therefore if A. by Deed indented gives to B. an 
Acre of Land in Fee-ſimple, or for Life, and by the ſame Deed B. gives to 4. ano. 
ther Acre of Land in the ſame Manner; this cannot enure as an Exchange : And 
therefore if no Livery of Seifin, ſo as it may take Effect by way of Grant, it is utterly 
void. But by this Means Lands may be granted from one to another, for there 
needs no Livery of Seiſin. See of Livery of Seiſin, Tit. Gzants. | 

So if an Exchange be made by Words between two of Lands in one County, and 
before their Entry Indentures are made between them of the ſame Lands withour 
Words of Exchange, and no Livery of Seiſin is made; this ſhall not paſs by way of 
Exchange. And yet it has been held by ſome, that Permutatio, or ſome other Word 
of like Effect, may ſupply the Word Exchange. Co. Lit. 30, 51. Perk. g. 252, 233 
9 Ed. 4. 21. Fitz. Exchange 12. 

3. That if any Rent, Reverſion, Seigniory, or the like, be granted by either 
Party, that then the Tenant do attorn to the Grant, for that Attornment is requi- 
ſite in this Caſe. (But ſee of Attornment, Tit. Gzants.) And yet in the Caſe of 
the Grant of the Land in Poſſeſſion in exchange, no Livery of Seifin is needful. 
Neither is it needful that either Party to the Exchange come to the Thing given to 


him in exchange by the ſame Means and Manner of Aſſurance ; for if a Leſſee for has 
Life of one Acre, gives another Acre to his Leſſor in Tail in exchange for a Releaſe La 
from him of that Acre, To have and to hold in Tail in like Manner ; this is a good the 
Exchange. Perk. $. 229, 263, 276, 289. 51, 

An Exchange may be made to take Effect in futuro as well as in preſenti ; for if / 
an Exchange be made between me and 7. K. that after the Feaſt of Eaſter T. K. ſhall ped 
have my Manor of Dale in exchange for his Manor of Sale ; this is a good Exchange, goo, 
Perk. $. 265. Caſe 


Eflate limited If an Exchange be made in Writing of Land, and it limits and expreſſes no Eſtate 


or not, 


that either Party ſhall have in the Thing exchanged, yet this is a good Exchange. 


But if an Eſtate for Life be limited expreſly to one, and no expreſs Eſtate is limited 
to the other; this is not a good Exchange, 19 I. 6. 2). Perk. $. 275. as ſhall be 
ſhewed in the next Place. | 


(H) Of the Equality of the Eſtates or Intereſts exchanged. 


NOTHER Thing required in a good Exchange is Equality of Eſtate, 9 
that either Party have the like Kind of Eftare of the Thing exchanged, fo that 
if one has an Eſtate in Fee-fimple, the other has ſo likewiſe, and ſo for other Eſtates 
For if one grants that the other ſhall have his Land in Fee-fimple for the Land which 
he has of the other in PFee-tail ; or that the one ſhall have in the one Land Fee- 
tail, and the other Land but for Term of Life; or that the one ſhall have in the 
one Land Fee-tail general, and the other in the other Land Fee-tail ſpecial ; or that 
the one ſhall have in the one Land for Life, and the other in the other Land but for 
Years: Theſe Excbavges are void, and cannot take Effect as Exchanges. Etz En 
change 15. Lit. g. 64, 65. Perk. F. 216. Co. Lit. 50, 51. | 
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for other Lands given to the Lord in Exchange in Tail alſo, this Exchange is void 
for by this releaſe made by the Lord, the Services are gone for ever. Perk. C. 283. 

80 if Tenant for his own Life exchanges with him that is Tenant for Life of 
another ; this is not a good Exchange. And yet for the ſame Reaſon ir ſhould ſeem, 
if Leſſee for twenty Years of his Land, exchanges with another for other Land far 
forty Years; that this ſhould not be a good Exchange. Perk. G 275. PFinche's Ley 27. 

But if Leſſee for Life be of an Acre of Land, and he gives another Acre of Land 
to his Leſſor in Fee-tail, in Exchange for a Releaſe of all his Right in the Acre 
that he holds for Term of his Life, To hold to him and the Heirs of his Body en- 
gendred; this is a good Exchange. Perk. F. 276. 

Or if Tenant for his own Life exchanges with him that is Tenant in Tail, after 
Poſſibility of Iſſue extinct; this Exchange is good. 11 Co. 80. 

And yet if an Eſtate for Life be expreſſed to the one Party upon the Exchange, 
and. no Eſtate is expreſſed to the other Party; it is ſaid that this Exchange is not 


good, and yet where ao Eſtate is expreſſed, the Party ſhall have an Eſtate for his 
own Life. Perk. F. 275. 19 H. 6. 27. 


But in theſe Caſes it is not neceſſary, that the Parties to the Exchange be ſeiſed 


of an equal Eſtate at the Time the Exchange is made; for if Tenant in Tail, or 
Husband in Right of his Wife, exchange their Land in Fee-fimple with another for 
Lands he has in Fee-ſimple; this is a good Exchange until it be avoided by the Iſſue 
or the Wife. Neither is it neceſſary that both Eſtates be in Poſſeſſion ; for one may 
grant an Acre in Poſſeſfion in Exchange for an Acre in Reverſion, and this Exchange 
is good, Neither is it neceſſary, that there be an Equality in the Value or Quantity 
of the Lands exchanged; for if the Land of one of the Parties be worth one dundted 
Pounds, and the Land of the other but ten Pounds, or the Land of one of the Par- 
ties be an hundred Acres, and the Land of the other but ten Acres, if the Eſtates 
wen be equal, the Exchange is good. Neither is Equality in the Quality or 
. of the Eſtates requiſite; for if two Jointenants be in Fee of an Acre of 
Land, and they grant that Acre to another in Exchange for other Lands, To have 
and to hold a Moiety to one of them and his Heirs, and a Moiety to the other and his 
Heirs, which is an Eſtate in Common; or two of them give Land in Exchange to A. 
and his Heirs, for Lands from A to them two and their Heirs, altho' the one Party 
has a joint Eſtate, and the other a ſole Eſtate; yet the Exchange is good. The like 
Law is, if the Land of one of the Parties be of a defeaſible Title, and the Land of 
the other of an undefeaſible Title, this Exchange is good till it be avoided. Co. Lit. 
51. Perk. F. 280, 281, 289. Lit. $.6. 

An Acre in Poſſeſſion may be given in Exchange for the Reverſion of another, ex- 
pectant upon a Leaſe for Life or Years, where no Rent is reſerved, and it ſhall be 
good ; for they ſo took it, and no Party was deceived. Cro. Eliz. goa. pl. 6. Mvor 
(aſe gog. 


(I) Of the Execution of an Exchange. 


. ER Thing required in a good Exchange is, that there be an Execution 
and Perfection of the Exchange (, of Land, vide 1 Mod. Rep. 91.) by Entry 
or Claim in the Life-time of the Parties, viz. That both the Parties to the ſame 
Exchange do enter into the Things taken in Exchange, if they be ſuch Things as 
they may enter into; for until the Exchange be executed by Entry, or the like, the 
Farties thereunto have no Freehold in Deed or in Law in the Things exchanged, 
altho* the ſame Things do lie in one County: And if either of the Parties die before 
ne enters into the Lands by him taken in Exchange; hereby the whole Exchange is 
become void, if his Heir will; but if one of the Parties enters, he ſhall not firſt begin 
to avoid the Exchange. But if the Parties enter at any Time during their Lives ſt is 
ſufbcient, unleſs the Poſſeſſion be before deveſted by an elder Title; as by Entry for 
a Condition broken, Entry by a Diſſeiſee of his Heir, or the like, and not reveſted 
gain before the Entry. As if an Exchange be had between two of Land, and before 
tteir Entry by Force of the Exchange they are, or one of them is diſſeiſed of the 
and exchanged, and the Diſſeiſor diſſeiſed thereof; and then they enter accordin 
to the Exchange, and put out the Heir of the Diſſeiſor, this ſhall not be ſaid to be os 
xecution of the Exchange; but if the Diffciſee has recovered the ſame Land againſt 


tne Heir of the Diſſeiſor, this ſhall not be ſaid to be an Execution of the Exchange; 
| but 


And therefore if the Lord releaſes to his Tenant his Services in Tail, in Exchange 
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but if the Diſſeiſee have recovered the ſame Land againſt the Heir of the Diſſeiſor be 
Writ of Entry, and has Execution, then he may execute the Exchange hy Entry 
And in Caſe where a Reverſion, Rent or Seignory is granted in Exchange, it muſt 
be perfected and executed by the Attornment of the Tenant in the Life-time of the 
Parties, otherwiſe the Exchange is not good; but in this Caſe after Attornment i; 
made, it ſeems the Exchange is perfect without any Entry or Claim. Co. Li: $0 
51. 1 Co. 98, 1o1, 103. Perk. $. 284, 286, 289, 292. | : 

If two Parſons exchange their Churches, and reſign them into the Biſhop's Hand: 
this is not a perfect Exchange until they be inducted; and therefore if cither of them 
die before they be both inducted, the Exchange is void. Perk. $. 257. 


(K) Where an Exchange ſhall be determined, or the Nature of it changed 
by Mater ex poſt facto, and where not. 


F after an Exchange is made, and before or after the Parties enter, all or Part of 
I the Land given to either Party be recovered from him upon an elder Title; as by 
an Entry upon a Condition broken, Alienation in Mortmain, or upon a Diſſeiſin; in 
theſe Caſes, if that Party enters again upon his own Land which he gave in Ex- 


change (as he may) hereby the whole Exchange is determined. But if after thy | 
Exchange is perfect, one of the Parties enters upon the Land which he gives in Ex. i 
change, this does not make void the Exchange ; neither may the other Party here- n 
upon enter upon the Land he gives in Exchange, but he may have an Aſſiſe, or an 1 
Action of Treſpaſs againſt the other. 4 O. 122. Bro. Exchange 12. Perk. 5 286, 299. E 

And yet if an Exchange of a Common for a Way, or a Rent, or the like; if the V 
one Party deny the Common, it hath been ſaid the other Party may deny the Way, m 
or the Rent. Perk. F. 299. Sed Quere. af 

If an Exchange be made in Fee between two of a Manor, whereof the one Half in 
is in Tail, and the other Half is in Fee-ſimple, and the Tenant in Tail that made the co 
Exchange dies, and his Iſſue diſagrees to it, ſo that the Exchange of the tailed Land un 
is become void ; this determines the whole Exchange; for when an Exchange be- th 
comes void in Part, it becomes void in all, and until it be avoided it is good for IC 
all. As if one be ſeiſed of WHhiteacre, and he exchanges Mhiteacre and Blaikacre 
(which is none of his) with another for two other Acres, this ſhall continue for 3 
good Exchange, and may not be avoided until he tha thas Right to Blackacre evich 
him that has it in Exchange. Bro, Exchange 8. Perk. 5. 297. 

If an Exchange be made by Tenant in Tail, and his Iſſue after his Death wa P 
the Poſſeſſion of all or Part of the Land taken in Exchange, and diſagrees to the 
Exchange; hereby the whole Exchange is determined. So if the Jife after the to o 
Husband's Death, the Infant at his full Age, or the Heir of him that is de non [ine Con 
me morie, diſagrees to the Exchange of the Husband, the Infant, or him that is 4. If 
non ſaxe memorie; hereby the whole Exchange is determined, and no ſubſequent in tl 
Agreement can make it good again. 4 Co. 122. Perk. F. 290, 294, 296, 298. chan 

If two make an Exchange by Word of Mouth, and after, before either of them taker 


enter, they make Indentures of the Lands exchanged, and grant the ſame from one 
to another; it ſeems hereby the Nature of the Exchange is changed, and the Ex- 


change determined. 15 Ed. 4 3. 


(L) Pere an Exchange voidable at firſt becomes good by Matter ex pol: 
| | facto, or not. 


15 an Infant exchanges Lands, and after at his Age occupies the Lands taken it 
Exchange for his own Lands; hereby the Exchange is made good. So if Tenar! A 8 
in Tail exchanges his intailed Lands with another, and after his Death the Iſſue 
occupies the Lands taken in. Exchange by his Anceſtor, hereby the Exchange is mace WW higber 
good for the Life of the Iſſue in Tail. So if the Husband and Wife exchange the But 
Lands of the Wife for other Land, and ſhe after her Husband's Death agrees to it He 
and enters into, and agrees to the Lands taken in Exchange; hereby the Exchange the Sy 
made good ; but if the Husband alone makes an Exchange of his Wife's Land, and 
ſhe after his Death agrees to this and enters into the Land, it ſeems this will not ? Vent. 


make the Exchange good. 


And 


* * 


ch. 6. 6.18. Durrenders. 


And if a Man ſeiſed of Land in Right of his Wife in Fee, thereof infeoffs a 

Stranger, and takes an Eſtate back again to him and his Wife, and a third Perſon in 
Fee, and they three join in Exchange of the ſame Land in Fee for other Lands to a 
Stranger in Fee; and the Exchange is executed, and the Husband dies, and ſhe oc- 
cupies 8 taken in Exchange with the other third Perſon; hereby the Exchange 
is made 0 . 
8 If a Fa De non ſane memorie makes an Exchange, and his Heir after his Death 
enters into the Land taken by his Anceſtor in Exchange, and agrees to the Exchange ; 
hereby the Exchange is made good. And in all theſe Caſes when the Exchange is 
once by Agreement made good, it can never by any ſubſequent Diſagreement be 
afterwards made void. 12 H. 4. 11. Fitz. Exchange 13. Perk. 5. 29, 290, 291, 293, 
294, 298. Co. Lit. 51, 


(Ma) Who may take Advantage of a void or woidable Exchange, or not. 


HE Parties themſelves, and all Privies and Strangers for the moſt part, may 

take Advantage of ſuch Exchanges as are void for the Defects before named; 
but when the Exchange is only avoidable, contra. And therefore when an Exchange 
is made by an Infant, the Infant himſelf at his full Age, or his Heir, and no other, 
may avoid it. And when an Exchange is made by a Tenant in Tail, the Iſſue in 
Tail after the Death of his Anceſtor, and no other, may avoid it. And when an 
Exchange is made by the Husband, or Husband and Wife of the Wife's Land, the 
Wife after the Husband's Death, or Heir of the Wife after her Death, and no other, 
may avoid it. And when an Exchange is made by a Man of Non ſane memorie, his Heir 
after his Death, and no other, may avoid it. But in theſe Caſes of an Infant, Tenant 
in Tail, Woman Covert, and a Man De non ſane memorie, and where Lands are re- 
covered by an elder Title, the other Party may not enter and avoid the Exchange 
until the Infant, Iſſue in Tail, Woman, or him that is De non ſane memorie, or him 
that loſes the Land by an elder Title, doch firſt enter. Perk. $. 285, 290, 294, 298. 
1 Co. 98, 105. Dyer 285. 


(N) How an Exchange ſhall be conſtrued and taken. 


F two exchange Land by Deed, and limit no Eſtates, this ſhall be taken for 

Eſtates for Life, and the Exchange is good : But if an expreſs Eſtate be limited 
to one, and no expreſs Eſtate to the other, it is ſaid this Eſtate is not good, and that 
Conſtruction of Law will not help it. 19 H. 6. 27. Perk. $. 275. 

If an Exchange be made between two Men of two Acres of Land by Deed, and 
in the Habendum it is ſet down that each of them ſhall have the Acres given in Ex- 
change, with divers other Acres not expreſſed in the Premiſſes; this Addition ſhall be 
m aken as Surpluſage, and the Exchange ſhall be good for the two Acres. Perk, 5. 251. 


SE CT. XVIIL 
| Of Surrenders. 


(A) Surrender what. 


A Surrender ( ſurſum Redditio) properly taken, is the Yielding or Delivering up of 
Lands or Tenements, and the Eſtate a Man has therein unto another that has a 
higher and greater Eſtate in the ſame Lands or Tenements, 1 

But it is ſometimes improperly applied to other Things. Cv. Lit. 337. b. 

He who ſurrenders is called the Surrenderor, and he to whom it is made is called 
the Surrenderee. 


: 2 Surrender is a particular Sort of Conveyance that works by the Common Law. 
ent, 201. 


9 T (B) Kinds 
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(B) Kinds of Surrenders. 


HERE are three Kinds of Surrenders : 
Firſt, A Surrender properly taken at the Common Lazy. 

Secondly, A Surrender by Cuſtom of Lands holden by Cuſtom or of Cuſtomary 
Eſtates. | a 

Thirdly, A Surrender improperly taken, as of a Deed, or Grant of a Rent-charge 
of a Patent, and of Land in Pee-ſimple to the King. 

I. The Surrender properly taken is of two Sorts, expreſſed or implied. 

t. Expreſſed, or in Deed, which is when it is done by apt Words, and the expreſ; 
Agreement of the Parties. 

2. In Law, or implied, which is when it is wrought by Conſequent and Operation 
of Law, or when the Law interprets or enures ſomething done to another Intent, to 
make a Surrender of it. 

And in the firſt Caſe it is ſometimes by Word only, and ſometimes by Writing. 

And when it is by Writing, it is ſaid to be an Inſtrument teſtifying by apt Words 
that the particular Tenant of the Lands or Tenements for Life or Years conſents and 
agrees that he who has the next and immediate Remainder or Reverſion thereof 
ſhall alſo have the particular Eſtate of the ſame in Poſſeſſion, and that he yields the 
* to him. Co. Lit. 337, 338. 6 Co. 69. Plow. 106, 107. 1 Weſt's Symi. lib. 2 
c. 460. 


(C) The Nature and Effect of a Surrender. 


HE Fruit and Effect of a Surrender is, that it paſſes the Eſtate of the Sur. 

renderor to the Surrenderee, and that hereupon the Eftate of the Surrenderor 
is drowned and extinct in the Eſtate of the Surrenderee; and yet not ſo, but that to 
ſome Purpoſes it ſhall be ſaid to have Continnance ſtill. And therefore if Tenant for 
Life grants a Rent-charge, and after ſurrenders his Land; in this Caſe the Rent- 
charge ſhall continue notwithſtanding the Surrender. So if Leſſee for Life makes a 
Leaſe for Years rendring Rent, and the Leſſee for Life ſurrenders his Eſtate ; in this 


Caſe altho* the primitive Eſtate for Life be yielded up, yet the derivative Eſtate for an 
Years ſhall continue, but the Surrenderee ſhall not have the Rent reſerved upon the Dy 
Leaſe for Years. So if Leſſee for Life or Years breaks a Covenant with his Leſſor, 4 
and after ſurrenders his Eſtate to him, his Breach of Covenant is not hereby ſalved, pl 

a\ 


for the Leffor may have an Action of Covenant ſtill notwithſtanding the Surrender, 
Co. Lit. 338. 1 Co. 96. Bro. Surrender 47. Perk. QF. 591. | 
And if one ſeiſed of Land grants a Rent out of it in Pee, and this Rent is ex- App 


tended on a Statute, or granted for leſs Time to another, and then the Grantee ſur- expt 
renders the Deed of the Grant of the Rent to the Tenant of the Land; in this Caſe B 
the Rent ſhall continue as to him that has Execution, and the Grantee. And if one of S 
makes a Leaſe for Years rendring Rent, and the Leſſee ſurrenders his Eſtate to the to 
Leſſor; hereby the Rent is extinct: But if the Leſſor grants the Rent to a Stranger in I 
before the Surrender, contra. And if one leaſes for Years, and the Leſſee lets Parcel het 
of his Term to his Leſſor rendring Rent, and after the Leſſee ſurrenders his whole lecor 
Eſtate ; in this Caſe the Rent is determined. 7 Co. 39. 8 Co. 145. Bro. Sur. 42. of a 
Where there is no particular Method in the Lord's Court, or Cuſtom within the frſt 
Manor for the ſuffering a Recovery of Copyhold Lands for barring of an Intai), 3 here 
general or common Surrender is ſufficient, tho' the Intail is of a Copyhold Truſt ot Leaf; 
legal Eſtate. 2 Vern. 585, Jog. | + 
u 

of thi 


(D) What ſhall be ſaid a Surrender in Lax of Lands ; and by what Mea r 
| an Eſtate ſball be ſurrendred in Law, or not. 


F Leſſee for Life or Years takes a new Leaſe of him in Reverſion of the fant 

Thing in particular contained in the former Leaſe for Life or Years; this is 4 
Surrender in Law of the firſt Leaſe: As if Leſſee for bis own or another's Life in 

Poſſeſſion or Reverſion takes a new Leaſe for Years; or a Leſſee for forty Years tas 70. 
1 4 
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* new Leaſe for fifty Years; the firſt Leaſe in both theſe Caſes is ſurrendered. 
14 H 8. 15. Plow. 194. Dyer 28. 10 Co. 67. . 

And this Rule holds altho' the ſecond Leaſe be for a leſs Time than the firſt ; as if 
Leſſee for Life accepts a Leaſe for Years, or Leſſee for twenty Years accepts a Leaſe 
for two Years. Perk. $. 617. 5 Co. 11. 

And altho' the ſecond Leaſe be voidable. as being made upon Condition; as if 
Leſſee for twenty Years takes a new Leaſe for twenty Years, upon Condition that if 
ſuch a Thing happens the ſecond Leaſe ſhall be void, and the Thing does after happen; 
in this Caſe both theſe Leaſes are become void: As where the Leſſor grants the Rever- 
fon to the Leſſee upon Condition, and after the Condition is broken. tz. Surrender 3. 
Co. Lit. 218. 37 H. 6. 17. | . (ts 

Or if the ſecond Leaſe be made by Tenant in Tail, or the like; as if a Man makes 
a Leaſe for Years of Land, and then makes a Feoffment to another of the Land, and 
then takes back an Eſtate to him and his Wife of the Land, and then makes a new 
Leaſe to the Leſſee for ten Years; this is a Surrender in Law of the firſt Leaſe. Bur 
if the ſecond Leaſe be money void, then it is otherwiſe, Dyer 140, 141. : 

And therefore if the Leſſor by Words of Covenant only promiſes to his Leſſee 
that he ſhall have a new Leaſe, and never actually makes it; this is no Surrender in 
Law. Dyer 272. ' 

And this Rule holds alſo, altho' the ſecond Leaſe be to the Leſſee and a Stranger, 
or to the Leſſee and his Wife. Dyer 177, 1178. 5 Cs. 54, 55. Kelw. 10. 

And altho' the ſecond Leaſe be by Word only, and the firſt 'Leaſe be by Deed, if 
ſo be that the Thing granted by the Leaſe be ſuch a Thing as may paſs by Word 
without Writing. Dyer 140, 141. | 1 | 

And altho* the ſecond Leaſe be in another's Right; as if the Husband has a Leaſe 
for Years in the Right of his Wife, and then takes a new Leaſe to himſelf in his own 
Name. Dyer 178. And altho' the firſt Leaſe be to begin preſently, and the ſecond 
be to begin at a Day to came, or e converſo. Paſ. 40 El. Co. Lit. 338. 6 Co. 69. 
5 Co. 11. 10 Co. 53, 67. | | 

And altho' there be a mean Eſtate between; as if Land be let to A for Years, 
and after let to B. for Years, to begin after the firſt Term, and the Aſſignee of A. 
takes a new Leaſe. So if one demiſes Land for ten Years to one, and after demiſes 
it for ten Years to another, to begin at Michaelmas, and after the firſt Leſſee accepts 
anew Leaſe, For in all theſe Caſes there is a Surrender in Law of the firſt Leaſes. 
Dyer 93, 112. | | | 

And if there be two Leſſees for Life or Years, and one of them takes a new Leaſe 
for Years ; this is a Surrender of his Moiety, whereby it appears that a Surrender in 
Law may be made of ſome Eſtates which cannot be ſurrendered by a Surrender in 
fait ; for fortior eſt diſpoſitio legis quam hominis. And hence it is that a Corporation 
Aggregate may make a Surrender in Law without Deed, altho' it cannot make an 
expreſs Surrender without Deed. Dyer 46. 2 Co. 60. 6 Co. 69. 10 Cy. 65. 


ſe But if the Leſſee only licences the Leſſor to make a Feoffment, and gives Livery 
5 of Seiſin; or gives Livery of Seiſin for him as his Attorney; or licences him to enter 
de to the Land, and no more; neither of theſe Things ſhall be ſaid to be a Surrender 
cl in Law, So if the ſecond Leaſe be made of another, and not of the ſame Thins 
a whereof the firſt Leaſe is made; as where the firſt Leaſe is of the Land, and the 
ole lecond is made of a Rent or other Profit to be taken out of the Land; or the firſt is 


of a Manor, and the ſecond of the Bailiwick or Stewardſhip of the Manor ; or the 
che firſt is of a Park, and the ſecond is of the Keeperſhip of the Park; in theſe Caſes 

g there is no Surrender of the firſt Leaſe. Alſo if the ſecond Leaſe be not a good 

Leaſe, perhaps it ſhall not be conſtrued a Surrender. | Perk. g. 608. Bro. Surrender 48. 
b Co. 69. Trin. 5 Fac. adjudged.. See 2 Co. 17. Lane's Caſe. 

But if the firſt Leaſe be of the Land itſelf, and the ſecond Leaſe is of the Veſture 
of the ſame Land; this is held to be a Surrender of the firſt Leaſe. Tin. 5 Tac. 
dir Jo. Chamberlain's Caſe. See Dyer 200. ; | 

So if the ſecond Leaſe be not to begin until the firſt Leaſe ends, the taking of this 
cond Leaſe is no Surrender of the firſt Leaſe. So it has been ſaid if one makes a 
Leaſe of Blackacre in Dale, and the Leſſee accepts a ſecond Leaſe of all the Lands of 
the Leſſor in Dale, in general Words, and the Leſſor that makes the Leaſe has divers 
other Lands there beſides this Acre; that this is no Surrender of the firſt Leaſe. 
5.11. Sed quere of this, for others do much doubt it. | 
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So if one enters into Land and makes a Leaſe for the Trial of the Title only, and 
after the Leſſor (he and the Leſſee being both out of Poſſeſſion) makes another Leaſe 
of the ſame Thing to the Leſſee; this is no Surrender of the firſt Leaſe: But if the 
Leſſor enters before he makes the Leaſe, contra. Per Cur B. R. 9 Fac. 


(E) Where Copybold Lands ſhall paſs without a Surrender. 


Man deviſed all his real Eſtate for the Payment of Debts, and was ſeiſed of 

ſeveral Freehold and Copyhold Lands, but had not ſurrendered his Copyheld 
Lands to the Uſe of his Will, and died, leaving three Sons ; and Part of the Copy. 
hold Lands was of the Nature of Borough Engliſh. Per Lord Chancellor, If the 
Copy hold paſſes, the youngeſt Son, who is intitled to ſuch Part thereof as is Borough 
Engliſh, muſt contribute to pay the Debts ; that as between the Sons it was a doubt. 
ful Cate ; but with Regard to the Creditors, if there was not an Eſtate ſufficient for 
the Payment of Debts without the Copyhold Lands, it was his Opinion theſe ought 


to paſs. 1 Will. 443. 


(F) Things requiſite in a good Surrender of Lands, 


O make a good Surrender in Deed of Lands, and to make them paſs by ſuch a 
Surrender, theſe 'Things are firſt of all required : 

Firſt, That the Surrenderor be a Perſon able to grant and make, and the Sur. 
renderee capable to receive a Surrender, and that both have Eſtates capable of a 
Surrender. | 

Secondly, That it be made by Deed, and not by Word without Writing, unleſs of 
Copybold or Cuſtomary Eſtates. . 

Thirdly, That it be made of ſuch Things whereof a Surrender may lawfully be 
made, for a Surrender cannot be made of Lands in Fee-ſimple or Tail, nor of Right 
and Titles, but only of Eſtate for Life or Years. 

Fourthly, That there be Words or Deeds, and Words ſufficient to make the Mind 
of the Surrenderor appear, and that he be willing to give up his Eſtate in the Land 
to the Surrenderee. - 

Fifthly, The Surrenderee muſt agree to accept of it, for till then the Surrender is 
not perfect. 

Of all which more fully bereafter. 


( G) Of the Parties between whom a Surrender is made, and their Eſtate aud 
Poſſeſſion. 


N a Surrender it is requiſite that the Surrenderor be a Perſon able to grant and 

make, and the Surrenderee a Perſon capable and able to take and receive a Sur- 
render, and that they both have ſuch Eſtates as are capable of a Surrender: And for 
this Purpole obſerve, 

Firſt, That the Surrenderor has an Eſtate in Poſſeſſion of the Thing ſurrendered 
at the Time of the Surrender made, and not a bare Right thereunto only. 

Secondly, That the Surrender be to him that has the next immediate Eſtate in Re- 
mainder or Reverſion, and that there be no intervenient Eſtate coming between. 

Thirdly, That there be a Privity of Eſtate between the Surrenderor and the Sur- 


renderee. 233 
Fourthly, That the Surrenderee muſt have a higher and greater Eſtate in the Thing 


ſurrendered than the Surrenderor has, ſo that the Eſtate of the Surrenderor may be 


drowned therein. 
WII That he has the Eſtate in his own Right, and not in the Right of hö 
ife, Oc. 
Sixthly, And that he be ſole ſeiſed of this Eſtate in Remainder or Reverſion, and 
not in 2 | 
As for Examples, Infants, Femes Covert, mad and Junatick Men, and all ſuch Ike 
Perions as are diſabled to grant, are diſabled to make a Surrender, and none but ſuci 


as may grant their Land may ſurrender their Land. A Corporation Aggregate = 
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not make an expreſs Surrender without a Deed, but it may make ſuch a Surrender 
by Deed. And ſuch Perſons as are diſabled to take by a Grant, or diſabled to take 
by a Surrender; and ſuch as may be Grantees may be Surrenderees: And therefore 
a Surrender to an Iufant is good. 10 Co. 67. 

If the Husband has a Leaſe or Eſtate for Years in the Right of his Wife, he alone, 
or he and his Wife together, may ſurrender it. But if the Husband has an Eſtate 
for Life in the Right of his Wife, being Tenant in Dower, or otherwiſe, and he 
alone, or he and ſhe together, ſurrender this; this Surrender is good only during the 
Life of the Husband, except it be made by Fine. Bro. Surrender 44. Perk. {, 

12 613. ; 

One 1 may ſurrender an Eſtate or leaſe for Years which the Executors have 
in the Right of their Teſtator. 21 H. J. 25. | 

If there be two Tenants in Common, and one of them has the particular Eſtate, 
and the other the Fee-ſimple ; as where an Eſtate is limited to two and the Heirs of 
one of them, and he that has the Eſtate for Life aliens his Part to a Stranger; in this 
Caſe the Alienee may ſurrender to the other Jointenant. So if there be three Joint- 
tenants for Life, and the Fee-fimple is limited to the Heirs of one of them, and one 
of the Jointenants for Life releaſes to the other, and he to whom this Releaſe is 
made ſurrenders to him that has the Fee-fimple ; this is a good Surrender of a third 
Parr. | 

A Leſſee for Life or Years may ſurrender to him that is next in Remainder in 
Fee-ſimple, Fee-tail, or to him in Reverſion in Fee; and this is a good Surrender. 
And a Surrender may be made to the Grantee of the Reverſion before Attornment, 
ſo as Attornment be afterwards made. (Hade Tit. Gzants.) And in Caſe of the 
Surrender of an Eſtate for Life, there needs no Livery of Seiſin, as in Caſe of the 
Grant of an Eſtate for Life. A Leſſee for Years of a Term to begin at a Day to 
come, cannot ſurrender it by an actual Surrender before the Day the Term begins, 
as he may by a Surrender in Law. Fitz. Surrender. Perk. F. 586, 587, 584, 600, 6o1, 
602. Co. Lit. 338. Bro. Sur. 4. 4 H. J. 10. 6 Co. 69. Dyer 251, 358, 280. 

If Leſſee for Life be diffeiſed, or Leſſee for Years be ouſted, and before his Entry, 
or the getting of the Poſſeſſion again, ſurrenders his Eſtate to him in Reverſion ; this 
Surrender is void. So if a Woman that has Title of Dower, ſurrenders it to him in 
Reverſion before ſhe has recovered it; this Surrender is void. And yet if Leſſee for 
Years after his Term is begun and before his Entry, when no Body keeps from him 
the Profits, ſurrenders his Eſtate; this is a good Surrender ; but if another enters be- 
fore him, and keeps him out, it ſeems otherwiſe. Perk. F. 600, 601, 602, 603. 

If there be Leſſee for Years, the Remainder for Life, the Remainder or Rever- 
ſion in Fee, and the Leſſee for Years be ouſted, and he that ouſted him dies ſeiſed, 
and then the Leſſee for Years enters, and then the Tenant for Life ſurrenders to him 
in Remainder or Reverſion in Fee; this is not a good Surrender, for there is in this 
Caſe but a bare Right of Remainder for Life and in Fee; but if the Leſſee for Years 
had not been ouſted, it had been a good Surrender. If there be Leſſee for Years, 
the Remainder for Life, the Remainder in Fee; the Leſſee for Years may ſurrender 
to the Leſſee for Life, and ſo may the Tenant for Life to him in Remainder or Re- 
verſion in Fee; but if there be Tenant for Life, the Remainder for Life, the Re- 
mainder in Fee; in this Caſe the ſecond Tenant for Life cannot ſurrender to him in 
Remainder in Fee. Perk. F. 605. Dyer 251. | | 

If a Leaſe be made for Life or Years to 4. the Remainder for Life to B. the Re- 
mainder in Fee-tail to C. and the firſt Tenant for Life or Years ſurrenders to C. or 
to the Leſſor, B. the next in Remainder for Life being then living; this is not a 
good Surrender, neither can it take Effect as a Surrender in Reſpect of the interve- 
dient Eſtate. And ſo ſome ſay the Law is if the middle Remainder be but for 
Years only : As if a Leaſe be made for Years, the Remainder for Years, and the 
firſt Termor ſurrenders his Intereſt to the Leſſor ; this is no good Surrender. Sed 
{uere. Perk. b. 588. 

For it ſhould ſeem that a future Intereſt will no more hinder an actual Surrender 
of the firſt Leſſee than a Surrender in Law. And ſo alſo it ſeems the Law is for a 
concurrent Leaſe, which for the latter Part of it is in the Nature of a future Intereſt. 
But if in this Caſe it happens that the middle Remainder is void ; as where a Leaſe 
is made to A. for Life or Years, the Remainder to a Monk (who is a Perſon inca- 
pable) for Life or Years, the Remainder to J. S. in Fce; in this Caſe A the firſt 
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Tenant may ſurrender to him in Remainder in Fee, and the Surrender is good 
Dyer 93, 112. Plow. 190, 432, 433. | 

If Leſſee for twenty Years makes a Leaſe for five Years, and the Leſſee for gy, 
Years enters, and after the Leſſee for twenty Years ſurrenders to him in Reverſion 
bt Remainder ; this is a good Surrender. So alſo if the two Leſſees join in the Sur. 
render. So alſo if the firſt Leſſee ſurrenders firſt, and the Leſſee for five Years ſur. 
renders after ; but if the Leſſee for five Years ſurrenders to him in the Reverſion or 
the Retnainder, before the Surrender of the Leſſee for twenty Years; this cannor 
take Effect as a Surrender for two Cauſes ; 

Firſt, Becauſe there is a Remnant of the Term, as an intervenient Eſtate to hinder 
the drowning of the Term. 

Secondly, Becauſe there wants a Privity between the Leſſee for five Years, and 
him in Reverſion. Perk. H. 604. 14 H. J. 3. Plow. 541. Bro. Sur. 16. 

If Tenant in Fee-ſimple ſurrenders to the Lord Paramount of whom the Land is 
held; this can never take Effect as a Sorrender, unleſs it be in a ſpecial Caſe where 
the Lord has Cauſe to have a Ceſſavit. Bro. Sur. 9. Fitz. Sur. 10. 

$9 if Tenant in Tail ſarrenders to him in Remainder or Reverſion in Fee-ſimple 
this carmot take Effect as a Surrender. So if Leſſee for Life ſurrenders to him % 
Remainder for Years; or Tenant for the Life of B. ſurrenders to him that has zn 
Eſtate for the Life of C. theſe are void Surrenders, for the Eſtates of them to whom 
they are made, are not capable of ſuch Surrenders, for they are not greater than 
the Eſtates of the Surrenders, and therefore not. able to drown the Eſtates ſurren- 
dred. And yet if Leſſee for Life of another, or for his own Life ſurrenders his 
Eſtate to him in Remainder that is Tenant for bis own Life; this is a good Sur. 
render; for an Eſtare for a Man's own Life is greater in Judgment of Law, than an 
Eſtate for another Man's Life. And hence it is, that if a Leaſe be made to two for 
their Lives, the Remainder to a third Perſon for his own Life, and one of the 
Tenants for Life ſurrenders his Eſtate to him in Remainder for Life; this is a good 
Surrender for a Moiety. Perk. f. 589, 590. Cv. Lit. 42, 3, 61. 

If Leffee for Life or Years ſurrenders to him in Remainder or Reverſion that has 

no good Eſtate in the Remainder or Reverſion, as where the Remainder or Re. 
verſion is granted by Word only, (vide Stat. of Frauds) or being granted by Deed, 
there is no Attornment of the Tenant to the Grant, or the like; this Surrender is 
not good. 2 Co. 66, ; 
And yet if Tenant in Tail makes a Leaſe for Life, whereby he gains a new Re- 
verſion (but defeafible), and the Tenant for Life ſurrenders to the Tenant in Tail; 
this ſhall be a good Surrender. So if a Woman inheretrix has a Husband, and they 
have ifſue'a Son, and the Husband dies, and ſhe takes another Husband, and he 
lets the Land for Life, and the Wife dies; and the Tenant for Life ſurrenders his 
Eſtate to the ſecond Husband; this is a good Surrender to moſt Purpoſes. Ct. 
Lit. 338. | 
go - Feme Sole be ſeiſed of Land in Fee, and ſhe makes a Leaſe thereof to a 
Stranger for Life, and then. rakes a Husband, and the Leſſee ſurrenders to the 
Husband ; this is no good Surrender, neither can it enure ſo, becauſe he to whom it 
is made has not the Reverſion in his own but his Wife's Right. Perk. g. 622. 


(H) Of rhe Place where the Surrender is made. 


EFORE the Statute of Frauds 29 Car. 2. c. 3. it was requiſite in every good 
Surrender, made by Word and without Deed, that it ſhould be made in the 
ſame County where the Land to be furrendred lay ; but by Writing a Man might 
make a Surrender of Lands that lay in any other County, and in what Place foeve! 
it lay. And a Surrender might be by Word or Writing of Lands lying within the 
ſame County in any Place out of the Land: And therefore if Tenant Br Life ſur- 


rendered to him-in Reverſion in any Place out of the Land within the ſame County, 
and the Surrenderee agreed to it, the Freehold was in him preſently. Bro. Sur. 2, 8. 
Fitz. Partit. 5. Perk. F. 583. 

But now by the ſaid Statute F. 3. No Leaſes, Eſtates or Intereſts, either of Free- 
hold or Terms of Years, or any uncertain Intereſt, not being Copybold or Cuſtom!) 


Intereſt, of, in, to, or out of any Meſſuages, Manors, Lands, Tenements or Here 
| | : ditaments, 


oe 


Ch. 6. G. 18. Surrenders. 


81m 


ditaments, ſnall be aſſigned, granted or ſurrendred, unleſs it be by Deed or Note in 
Writing. | 


(I) Of the Things ſurreudred. 


ARE ſhould be taken that a Surrender be made of ſuch Things, of which it 
5 may lawfully be made; for Surrenders may not be made of Eſtates in Fee- 
fmple, Fee-tail, nor of Rights and Titles only of Eſtates for Life or Years, nor of 
Part of an Eſtate for Life or Years; as if a Man has a Leaſe for ten Years, he cannot 
ſurrender the laſt ſeven Years, and keep to himſelf the three Years. But otherwiſe 
one may ſurrender any Kind of Eſtate for Life, as by Dower by the Courteſy, or as 
Tenant in Tail after Poſſibility of Iſſue extinct, or for Years, or Years determinable 
upon lives; and of any Meſſuages, Houſes, Lands, Commons, Rents, or the like, 
that are grantable from one to another, and ſuch Surrenders are good. Bro. Sur. in 
toto. Perk. c. Sur. in toto. 5 Co. 11. Co. Lit. 338. 
If I have a Rent in Fee for Life or Years, iſſuing out of another Man's Manor or 
other Lands, I may ſurrender it, for if I deliver the Deed of the Grant of the Rent, 
to be cancelled to any one that has any Eftate of the Manor or Land in Fee-ſimple, 
for Life or Years, in Poſſeſſion or Remainder, either ſolely by himſelf, or jointly 
with others, this is a good Surrender, and hereby the Rent is extinct and gone. But 
one that is Tenant in Tail of a Rent cannot ſurrender it, neither will the deliver- 
ing up of the Deed in this Caſe determine the Rent. 14 J. J. 2. Perk. F. 585, 590, 
591, 596, 598, 608. 

And if one be ſeiſed of Land out of which a Rent is iſſuing in Fee, and is diſ- 
ſciſed, and during the Diſſeiſin, the Grantee of the Rent ſurrenders his Rent, and 
gives up his Deed; it ſeems this does not extinguiſh the Rent, yet the Grantee has 
no Remedy for his Rent when he has delivered up his Deed. Perk. 5 594. 

And yet if one be ſeiſed of Land in Fee, out of which a Rent is ifſuing in Fee, 
and he dies without Heir, ſo that the Land eſcheats, and before the Lord enters upon 
his Eſcheat, he who has the Rent, ſurrenders the Deed of the Rent to the Lord; 
this is a Surrender to extinguiſh the Rent. Perk. 595. | 

And if the Grantee of a Rent-charge in Fee, grants the ſame to him in Fee that 
is ſeiſed of the Land in Fee, this ſhall enure to extinguiſh the Rent; but if he grants 
it to one that has only an Eſtate for Life, contra. - Perk. 597. 

Before the Stat. 4 G. 2. c. 28. Leaſes for Life, Oc. could not be renewed without 
a Surrender of all the Under-Leaſes, and the Under-Tenants might have refuſed and 
prevented it. But now by the ſaid Statute, it is enacted, That if any Leaſe for 
Life or Years, where there are Under-Tenants by Leaſe, ſhall be duly ſurrendred 
in order to a Renewal, and a new Leaſe is made and executed by the Leſſor; the 
new Leaſe ſhall without a Surrender of all the Under-Leaſes, be good and valid to 
all Intents and Purpoſes: And the Leffſees, by Vertue of ſuch new Leaſe, ſhall be 
intitled to the Rents of the Under-Tenants, and have like Remedy for Recovery 


thereof; and the Leſſees ſhall hold the Lands as if the original Leaſe had been kept 
on Foot. 


| (K ) How a Surrender is made, and by what Words. 


N a Surrender there ſhould be Words, or Words and Deeds ſufficient to make the 
Mind of the Surrenderor to appear that he is willing or deſirous to part with, and 
yield up the Thing ſurrendered into the Hards of the Surrenderee. And herein obſerve, 
that altho* the Words Surrender, Give, or yield up, be the moſt —— and proper 
Words whereby to make a Surrender, yet any other Words, eſpecially if it be in 
the Surrender of a Leaſe for Years, that d6 teſtify and declare the Will and Aſſent 
of him that is the particular Tenant ; that he in the Remainder or Reverſion ſhall 
bave the Eſtate of the Tenant, is ſufficient to paſs the Eſtate by Way of Surrender. 
And therefore if Leſſee for Life or Years by Woid or Writing ſays, that he will hold 
the Land no longer, and wiſhes him in Reverſim or Remainder therefore to enter; or thar 
it is bis defire that be ſhall enter into the Land, and have it and his Eſtate therein ; 
or that he is content that be ſhall have bis Eſtate, or have his Leaſe; ſuch, or any ſuch 
like Declaration as this made to him in Reverſion or Remainder, will be a good Sur- 
render. Perk. $. 60%, 608, 609. Bro. Sur. 1, 35, 37, 17. 21 H. J. . Dyer 251. 
But ſee the Statute of Frauds in the laſt Page. 
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So if Leſſee for Years delivers his Indenture to a Stranger, to deliver it and all hi; 
Eſtate up to him in Reverſion, and appoints the Stranger to deliver and ſurrender it 
to him in Reverſion, and he does ſo, and he in Reverſion accepts thereof; this is 3 
good Surrender: But otherwiſe it is of an Eſtate for Life; ſo if the particular Tenant 
does, by the Words Give, Grant,' or Confirm, paſs his Eſtate to him in Reverſion, 
and he enters and agrees to it, this is a good Surrender: And by all theſe Surrenders 
the Eſtate will paſs by Way of Surrender, except it be in ſome ſpecial Caſes where 
the Intents of the Parties plainly appears to be that the Eſtate ſhall not paſs by Way 
of Surrender. But if a Leſſee for Life or Years, only goes from the Houſe or Land, 
and carries away his Goods and Cattle, and ſo waives the Poſſeſſion for a Time, ei. 
ther becauſe the Leſſor ſhall not diſtrain them for Rent behind, or the like, and there. 
upon the Leſſor enters and injoys it; this is no Surrender, neither is this a good 
Yielding up of his Eſtate. Sleigh and Bateman's Caſe, Hill. 37 Eliz. B. R. 

And in tuch a Manner, and by ſuch Words as before, any Thing that may be 

ranted by Word without Writing, may be ſurrendered by Word without Writing, 
15 as it be made within the ſame County where the Thing ſurrendered doth lie, 
And this holdeth true, altho' the Eſtate to be ſurrendered was created by Detd; 
(but ſee the Statute of Frauds 29 Car. 2. c. 3.) but ſuch Things, as Commons, Rent, 
Advowſons, Reverſions, Remainders, and the like, that cannot be granted without 
Deed, cannot be ſurrendered without Decd. And therefore if a Leaſe be made for 
Life, the Remainder for Life by Word of Mouth without any Writing ; he in the 
Remainder for Life, cannot ſurrender his Remainder for Life without Deed. 80 
where one has a Rent, Advowſon, or the like, as Tenant in Dower, or by the 
Curteſy; this cannot be ſurrendered without Deed. Perk. $. 581, 582, 583. Fits, 
Sur. 1. Co. Lit. 338. * a 

And in Caſe where there is any ſpecial Matter to be contained in the Surrender, az 
Reſervation of Rent, Condition, or the like; there for the moſt part it muſt be 
by Deed, or it will not be good. And therefore if Tenant for Life declares himſelf 
by Word of Mouth to be contented, and agreed that he in the Reverſion ſhall have 


the Land and his Eſtate therein, rendring ten Shillings a year Rent, or paying ſuch 


a Sum of Money; or upon Condition that if he ſurvives the Leſſor, he ſhall have it 
again, Sc. this is no good Surrender. Dyer 251. Bro. Sur. 16. 

And a Surrender may be made alſo upon a Condition precedent or ſubſequent, 
as if it be with Reſervation of Rent, that if it be not paid it ſhall be void; but if it 
be an Eſtate for Life that is ſo ſurrendered, it muſt be made by Writing in- 
dented ; and fo likewiſe the Law is of the Surrender of a Leaſe for Years upon 
Condition, or however it is moſt ſafe ſo to do. Perk. F. 624, 623. Co. Lit. 218. 


See the Statute of Frauds. 


(L) Of the Agreement of the Surrenderee to the Surrender. 


1 N a Surrender it is neceſſary that the Surrenderee agrees to, and accepts of it; for 
until then the Surrender is not perfect; but if the Surrenderee once agrees to it 
he cannot after diſagree, for his firſt Agreement perfects the Surrender. But the 
actual Entry of the Surrenderee into the Land is not neceſſary. And therefore it 
Tenant for Life or Years ſurrenders to him in Reverſion out of the Land, and be 
agrees to it, he has the Land in him preſently. And yet he may not bring an 
Action of Treſpaſs againſt any Man, for any Treſpaſs done upon the Land until he 
has made his Entry. Perk. F. 608. | 

But obſerve, that in the Caſes before where Things may not paſs by Way of Sit 
render, either becauſe of an intervenient Eſtate, or the like; if there be ſufficient 
Words in the Deed, it may avail to other Purpoſes, and may enure and paſs tht 
Thing by Way of Grant; but then if it be an Eſtate for Life that is intended to de 
f.rrendered, there muſt be Livery of Seifin made upon the Deed. And therefore 
if there be Leſſee for Years, the Remainder for Life or Years, the Remainder i 
Fee, and the Leſſee for Years in Poſſeſſion ſurrenders and grants all his Eſtate to him 
in Remainder in Fee; howſoever this Deed cannot enure as a ſurrender, yet it 4 
enure as a good Grant of the Eſtate of the Leſſee for Years unto him in Remainder 
Fee. Perk. 5. 588, 589. 4 

There muſt be an Agreement of the Surrenderor and Surrenderee, otherwiſe 


operatur, 2 Vent. 206. 
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Where a Deed of Surrender is made to him in Reverſion, if he be preſent he muſt 
either agree or diſagree. 2 Vent. 206, | 

But it has been a great Doubt, where a Deed of Surrender is made to him in Rever- 
gon in bis Abſence and without his Knowledge, whether his Agreement is not intend- 
ed, and that the Law ſhall ſuppoſe an Aſcent till his Diſagreement appears: It was the 

inion of Ventris that it ſhould; and the Houſe of Lords, upon a Writ of Error, 
gave Judgment accordingly. 2 Vent. 206. 3 Lev. 284. 1 Show. 296. 3 Mod. 296, 
zot. Parl. Caſes 150, 151. 2 Salk. 618. Co. Lit. 266. 5. But Pollexſen C. J. 
and Powel and Rokeby Juſtices were of Opinion, that it was no Surrender till the 
Surrenderee had Notice of the Deed of Surrender, and agreed to it. 


(M) Where a Surrender in purſuance of a Bond ſhall be compelled in Equity. | 


Seiſed of a Copyhold Eſtate, attempts to ſurrender it to the Uſe of his Will, x 
+ with an Intent to deviſe it to B. his Siſter's Son; but a Surrender not being 
practicable by Reaſon of ſome Accidents, be prevailed with his Siſter, who was his | | 
Heir at Law, to give a Bond to her Son, conditioned to ſurrender at his Requeſt 1 
Payment of 200 J. A. died, B. received the Rents and Profits ſome time, and a 
then died Inteſtate, leaving only two Siſters. The Mother adminiſtred, and having s 
procured herſelf to be admitted Tenant of the Copyhold, deviſed it by Will to one 
of her Daughters and Siſter of B. The other Siſter of B. brought her Bill againſt 
the Deviſee for a ſpecifick Performance of the Condition of the Bond, by which ſhe 
would be intitled to a Moiety of the Land. And it was decreed, that the Mother 
ſhould be confidered as a Truſtee for B. and that a Surrender and Conveyance ſhould 


be made accordingly, upon the Payment of zool. with Intereſt from the Death of A. a 
Lucas 51 %. Mod. Ca. Law and Fg. 62. | 


(N) Where a Feeffment, Leaſe, Grant or other Act made, or done by the 
Tenant for Life-or Tears, fhall be deemed a Surrender, or not. 


nt, Firſt, //bere it is made to him in Reverſion or Remainder. 


in- I. any Kind of Tenant for Life of Land infeoffs him in Remainder or Reverſion of 
: the Land, or grants his Eſtate to him in Remainder or Reverſion ; this ſhall enure 
18. as a Surrender. And if Leſſee for Years before his Term begins, makes a Feoffment 

to him in Reverſion or Remainder, or grants his Eſtate to him; this ſhall enure as a 
Surrender. And if Leſſee for Life grants his Eſtate to him in Reverſion, the Re- 
mainder in Fee to another; this ſhall enure as a Surrender, and this Remainder is 
void. But if ſuch a Tenant for Life makes a Leaſe to him in Remainder or Re- 
verſion for the Term of the Life of him in Remainder or Reverſion; this ſhall not 
enure as a Surrender becauſe it does not give the whole Eſtate, but it ſhall enure by 
way of Grant. So if Leſſee for Life makes a Leaſe to him in Remainder in 
Tail for Term of the Life of him in Remainder; this ſhall not enure as a Sur- 
render, but as a Grant, and ſhall end with the Life of the Grantee. Bro. Sur. 3, 5, 
49. Co. Lit. 42. Perk. Q. 616, 620, 623. 

If a Leſſee for forty Years makes a Leaſe for thirty-ſeven Years on a Condition, 
and after grants his Eſtate to him in Reverſion, and the ſecond Leſſee attorns; this 
ſhall enure as a Surrender. Paſeb. 7 Fac. B. R. | | 

If there be Tenant for Life, the Remainder in Tail to a Stranger, and the Re- 
mainder in Tail to another Stranger, the Remainder in Fee to the Tenant for Life, 
and the Tenant for Life makes a Feoffment to the firſt Tenant in Tail; this ſhall 
enure as a Surrender of the Eſtate for Life, and as a Grant of the Reverſion in Fee 


alſo. Perk. $. 621. | 
If Tenant for Life takes a Husband, and then her Husband and ſhe by Deed in- 1 
lented makes a Leaſe to him in Reverſion for the Life of the Husband ; this ſhall 0 


fl 
not enure as a Surrender, but as a Grant. Co. Lit. 42. f 
If there be Tenant for his own Life, the Remainder to C 7. for his own Life, ; 
| d the firſt Tenant for Life ſurrenders to him in Remainder the Life of him in 
emainder ; this ſhall enure as a Surrender, and is no Forfeiture ; but if he grants it 


9 X to 
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* 
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Surrenders. 1 „% Null 


to him for the Life of a Stranger, and makes Livery of Seiſin, this is a Forfeiture, 
Bro. Sur. 17. 

If Leſſee for Life, the Reverſion being in Jointenants, grants the Land to one or 
all of the Jointenants for twenty Years ; this ſhall not enure as a Surrender, but a, , 
Grant, for there remains an Intereſt in the Leſſee ſtil] as a mean Eſtate. Per, (. 615 

If Leſſee for Years makes him in Reverſion or Remainder his Executor; this ſhall 
not enure as a Surrender, altho' it gives him the whole Eſtate. Bro. Sur. 52. 

If Lands be given to the Husband and Wife, the Remainder to F.S. and the 
Husband diſcontinues in Fee, and takes back an Eſtate to him and his Wife, the 
Remainder to V. NM. and dies, and Wife claims in by the ſecond Eſtate, and ſur. 
renders to ///. N. this thall not enure as a Surrender but as a Grant. Bro. Hur. 36. 


Secondly, When it is done or made to him and a Stranger. 


If Leſſee for Life or Years grants his Eſtate to him. in Remainder or Reverſon 
and a Stranger ; this ſhall enure as a Surrender of the one Half to him in Reverſion. 
and as a Grant of the other Moiety to the Stranger. Bro. Sur. 11. 2 Co. 61, 3 Cy, Ys 

And yet it is ſaid, that if Leſſee for Life of Land grants his Eſtate to him in the 
Reverſion and two others, that hereby they have a joint Eſtate, and the Survivor 
ſhall have the Whole. Perk. Q. 619. 

If Leſſee for Life makes a Leaſe for his own Life to the Leſſor, the Remainder to 
the Leſſor and a Stranger in Fee; this ſhall enure as a Surrender of the one Moiety, 
and a Forfeiture of the other Moiety. Co. Lit. 335. 

If Tenant for Life ſurrenders to the Husband of a Woman Tenant in Tail or in 
Pee; this ſhall enure as a Grant, not as a Surrender. And fo alſo it ſeems in the 
Law when the Surrender is to the Husband and Wife. Bro. Sur. 20, 24, 23. 

And if B. be Tenant for Life, the Remainder to C. in Tail, the Remainder to D, 
in Tail, and B. enfeoffs C. and S. bis Wife in Fee; this ſnall not enure as a Surrender, 
but it is a Forfeiture : So that if C. dies without Iſſue, D. may enter. Bro. Sur. 46. 

If there be Leſſee for Life, the Reverſion to two Coparceners, and one of them 


takes a Husband, and the Leſſee grants bis Eſtate to her and her Husband ; this ſhall 


not enure as a Surrender, but as a Grant. Perk. $. 623. 21H. J. 40. 

And if Tenant for Life grants his Eſtate to the Husband and Wife, ſhe having the 
Reverſion, if ſhe be an Infant and within Age at this Time; it ſeems this ſhall envre 
as a Surrender, not as a Grant. Bro. Sur. 347. 


Thirdly, / ben it is done both with the Tenant and bim in Reverſion or Remainder. 


If Tenant for Life or Years, and he in Reverſion or Remainder by Word without 
Deed join in a Feoffment; it ſhall be ſaid the Surrender of the Eſtate for Life or 
Years to him in the Reverſion, and the Feoffment of him in the Reverſion. 

But if he in Reverſion infeoffs the Tenant for Life without any Deed ; this ſhall 
enure firſt as a Surrender of the Leaſe for Life, and then as a Feoffment. Plou. 145. 
Dyer 358. | 5 ä 

Bat ſee the Statute of Frauds in the next Chapter. 

Fourthly, When a Grant, &c. is made of the ſame Land, or a Thing out of the ſane 
| 2 4 | Land, &c. 


If the Leſſee of a Manor accepts of a Leaſe of the Bailiwick of the ſame Manor 


during his Leaſe ; this is not any Surrender of his Term, becauſe it is diſtin, and of 


another Thing than what was leaſed before, and there appears no Intention that i! 
ſhould be a Surrender. 22 176, 177. Noy 12. 2 Roll. Abr. 496. 

But where the Leſſee for Years of a Houſe accepts a Grant of the Cuſtody of the 
ſame Houſe ; this is a Surrender, becauſe the Cuſtody of the ſame Thing let before 
is another Intereſt in the ſame Thing leaſed, and cannot ſtand with the firſt Leaſe. 
Cro. Fac. 177. pl. 16. Dyer 200. pl. 62. 2 Roll. Rep. 357. 

If a Leſſee for Years takes a Grant of a Rent-charge out of the ſame Land for 
Life; or if a Leſſee for Life takes a Grant of a Rent-charge for Years ; that is not 
any Surrender, . becauſe he might have the Benefit of that Rent after the Eſtate in 

the Land is determined. 195 e e 


* 


Ch. 6. H. 18. Durrenders. 


—_— 


But if Leſſee for Life takes a Grant of a Rent-charge for Life out of the ſame 
Land ; this is a Surrender, for otherwiſe the Rent-charge cannot take Effect. Cxo. 

ac. 177. pl. 16. 2 Roll. Abr. 496. Cro. Eliz. 873, Moor 636. 

Where an Officer, who holds by Grant his Office for his Life, accepts another 
Grant of the ſame Office to him and another, it is not a Surrender of the firſt Grant. 
Vide 1 Vent. 297. 


(o) In what Caſes a defeftice Surrender, or the Want of a Surrender, may 
be ſupplied, or not. 


Deſective Surrender of a Copyhold Eſtate, deviſed as a Proviſion for younger 
A Children, Grandchildren, a Wife, or when deviſed for Payment of Debts, has 
been ſupplied in Equity: So has the Vant of a Surrender, when grounded upon a 
long Poll:ion and Enjoyment, in which Caſe a Surrender will be preſumed ; and 
the Surrender might be loſt or miſlajd, without the Default or Negligence of the 
Party, being kept by the Lord and his Steward, who are oftentimes changed, and 
not ſo careful as they ſhould be. 1 Chan. Rep. 108. 1 Vern. 132, 195. 2 Chan. Ca. 
195. Lucas 497. 1 Hill, 6z. 2 Will. 490. See Abr. Ca. Eq. 122, 123, 124. 

Altho* a Court of Equity will in all Caſes ſupply a Surrender for Payment of 
Debts, yet not for a Fife againſt an Heir at Law, who would be diſinherited thereby, 
or for Tounger Children againſt an Elder, to make them in a better Condition th 
the Elder. Ar. Ca. Eq. 124. 


In Caſe of Gavelkind Copy hold, Equity will ſupply the Want of a Surrender, as 
well for an Elder Son as a Tonnger. 2 Vern. 163. 

But where a Man having a Baſtard Daughter is ſeiſed of Lands, which by the 
Cuſtom of the Manor could only paſs by Deed, Surrender and Admittance, does by 
Deed, in Conſideration of 3001. therein mentioned to be paid by the Daughter, 
grant and convey thoſe Lands to her and her Heirs; and ſhe is admitted, but no Sur- 
render is made; and at the Foot of the Admittance there is a Proviſo, that her re- 
puted Father ſhould hold thoſe Lands for his Life; and in the Deed there was a Co- 
venant for further Aſſurance : It was decreed, that Equity could not ſupply this Sur- 
render in Favour of a Baſtard Daughter; that tho* her Father might be obliged by 
the Law of Nature to provide for her, yet ſhe was to be conſidered as a meer 
Stranger to him; that tho' the Father might have a great Affection for her, yet that 
was no ſuch Affection as would raiſe an Uſe at Law; that the Covenant for further 
Aſſurance being only auxiliary and depending on the original Conveyance, if that be 
void, the Covenant muſt be void or repugnant. Abr. Ca. Eg. 123. Prec. Chan. 475. 

If A. contracts with B. for the Purchaſe of a Copyhold Eſtate, and pays the Pur- 
chaſe Money, and B. agrees to ſurrender the Premiſſes at the next Court, but dies 


before the next Court, or any Surrender made; Equity will ſupply the want of ir. 
2 Chan. Rep. 218. 


So where A. ſurrenders a Copyhold by way of Sale or Mortgage, but the Surrender 


is not preſented in Time, and A. becomes a Bankrupt, the Surrender ſhall be ſupplied 
apainſt the Aſſignees. 1 Hill. 280. 2 Vern. 564, 609. | 

A Man being ſeiſed of Freehold and Copyhold Lands, deviſed both for the Pay- 
ment of Debts and Legacies, but the Copyhold was not ſurrendered to the Uſe of his 
Will, and the Freehold was ſufficient for the Debts; upon which the Queſtion was, 
whether the Court would ſupply the art of the Surrender, and lay the Legacies on 
the Freehold, and the Debts on the Copyhold, as when there are ſimple Contract 
Creditors, and Bond or Judgment Creditors, and perſonal Aſſets not ſufficient to pay 
both: But it was held, that the Surrender could not be ſupplied for the Sake of Le- 


gatees, eſpecially when they are meer Strangers, as in this Caſe they are. Abr. Ca. 
Eq. 124. 


(P) How a Surrender ſhall be conſtrued and taken. 


42 — in general ſhall be taken moſt ſtrongly againſt the Surrenderor, and 
molt beneficially for the Surrenderee ; and therefore if I hold by the Leaſe of A. 
one Acre for Life, and another Acre for Years, and I ſurrender to A. all my Lands, 
or all my Land I hold by his Leaſe; by this Surrender both the Acres are ſurrendered. 


But 


1 


Part I. 


Revocation and 


—— 


— — d 


Bur if the Surrender be of all the Lands I have or hold for Life, or of all the Lands 
I have or hold for Years of the Leaſe of A. contra. And if I hold one Acre for Life 
by the Leaſe of the Father of J. S. himſelf, and I hold another Acre for Life or Years 
by the Leaſe of J. S. himſelf, and I ſurrender to 7 $. all the Land I hold by bis 
Leaſe; by this the Land that I had by the Leaſe of his Father does not paſs. Pert. 

610, 611. | 
, A Surrender to one Jointenant ſhall be conſtrued to enure to them all. But if 
Tenant for Life or Years grants his Eſtate to one of the Jointenants in Reverſion . 
this ſhall not enure as a Surrender to them all, but as a Grant to him alone. Pop 
6. 615. Bro. Sur. 54. Co. Lit. 192. | 

If the Leſſor makes and the Leſſee takes a new Leaſe upon Condition; this Sur. 
render in Law is abſolute, and altho* the Condition be broken, yet the firſt Leaſe is 
gone. But if the Leſſee ſurrenders or grants his Eſtate to the Leſſor upon Condi. 
tion; this Condition if it be broken may reveſt the Eſtate. Co. Lit. 218. 

Surrenders of Copyhold Lands muſt be governed by the ſame Rules as Convey- 
ances at Common Law. 1 l. 16. | 


| 

0 : 

IE C1: AA 

Of Revocations and new Declarations. t 

: n 

7 n 

| (A) What a Revocation and new Declaration is. bi 
Revocation is a deſtroying or making void a Deed or Will, which exiſted before tt 


the Att of Revocation. 5 

And a Revocation and new Declaration, is a Deed made purſuant to ſome Proviſo 
contained in a former Deed or Conveyance, giving Power to revoke or call back 
ſomething granted; and by a new Declaration to create a new Eftate of the Lands; 
after which Revocation and Declaration the Lands ſhall ſettle accordingly. 

There were no Powers of Revocation at Common Law, but a Man might have a 
Condition of Re- entry. But now theſe Proviſoes, containing Power of Revocation, 
are crept into voluntary Conveyances, and are become very frequent, and paſs by 
raiſing of Uſes according to the Star. 27 H. 8. c. 10. for being coupled with an Uſe, 
they are allowed to be good, and not repugnant to the former Eſtates ; as if one ſeiſed 
in Fee covenants to ſtand ſeiſed to the Uſe of himſelf for Life, and after to the Uſe 
of his Son in Tail, with divers Remainders over, provided that he may revoke any of 
the ſaid Uſes; and afterwards he revokes them, he is ſeiſed in Fee again without 
Entry or Claim. But in the Caſe of a Feoffment or other Conveyance, whereby the 
Feoffee or Grantee is in by the Common Law, ſuch Proviſo would be merely repug- 
nant and void. Co. Lit. 237. a. It would be void as to deſtroying the Feoffment, 
but it might be good as to revoking the Uſes to which the Feoffment was made. 


(B) The FEfett of a Revocation. 


HE Revoker is ſeiſed again without Entry or Claim, 1 Co. 173. b. for he being 
Tenant in Poſſeſſion, cannot enter upon himſelf. 
But he cannot bring Treſpaſs without Entry. Carter 78. = 
Where in a Truſt-Term to raiſe Portions there is a Power for the Husband, with 
the Conſent of the Truſtees to revoke the Uſes in a Settlement ; this ſuſpends the 
Veſting of the Portions. 2 Mill. 102. | 
Of two voluntary Settlements, if the firſt is made without a Power of Revocation 
againſt the Intent of the Party, the ſecond ſhall prevail. 1 Will. 581. 


(C) Who may revoke. 


A Man ought to be of as good diſpoſing Memory when he revokes his Will, or bi 
Deed, as when he makes it. Cro, Fac. 497. pl. 3. 


(D) #iw 


Ch. 6. (6. 19. New Declaration, 


(D) What may be revoked. 


OME Things may be revoked of Courſe, tho' they are made irrevocable by ex- 


preſs Words; as a Letter of Attorney, a Submiſſion to an Award, a Teſtament 
or laſt Will; for theſe of their Nature are revocable. 8 Cy, 82. 


(E) Revocation, how made, and when defeitive may be helped. 


HE Revoker may revoke Part at one 'Time and Part at another. But he can 
T revoke one and the ſame Part but once, without a new Power of Revocation to 
the Uſes newly limited. 1 Co. 173. b. 3 Salk. 316. 

A Deed is not revocable becauſe it has an immediate Effect, without a Power re- 
ſerved in the Deed itſelf: In Revocations at Law all Circumſtances muſt be ob- 
ſerved, or the Power is not well executed ; and there can be no Revocation in Equity 
that is not good in Law, unleſs the Party's Intention be hindred by Fraud or Acci- 
dent ; for the Law has been liberal in expounding Powers of Revocation ; and where 
the Law expounds a Thing according to an equitable Conſtruction, Equity ought 
not to extend it farther: Yet where there is a deliberate Intent to make a new Settle- 
ment, and a Man goes as far as he can to make it, Equity may ſupply a Defect ; 
but here the Party had not done all that he could do. 3 Chan. Ca. 86, 99, 108, 126. 


Equity may ſupply a defective Revocation, but cannot make a Revocation where 
there is none. 2 Vern. 69, Jo. 


(F) In what Caſes a Perſon may make a Revocation and new Declaration 
both, or only one of them. 


F a Man by Indenture declares the Uſes of a Fine, with a Clauſe to revoke and 
| limit new Uſes, he may by Deed revoke and limit new Uſes at his Pleaſure : But 
if upon ſuch Indenture declaring the Uſes he reſerves a Power of Revocation, and 
does not alſo reſerve a Power to limit new Uſes, he can only revoke, and not limit 
new Uſes, by Virtue of the Eſtate raiſed by the firſt Fine. 1 Sid. 343, 344. But 
ſee 1 Chan. Rep. 242. . 

A Power of Revocation once executed is at an End, unleſs in the Deed of Revocation 
and new Declaration there is a Power to revoke the Uſes thereby declared. Abr. Ca. 
Eq. 342. 

Where there is no Power of new Limitation in a Deed by Power to revoke, one 
may do it, for he who has Power to revoke has Power to limit. 1 Chan. Ca. 46. 

The Limitation of new Uſes is good where the expreſs Power in the firſt Deed 
was only to revoke. 1 Chan. Rep. 242. 

i Where a Man has Power to revoke an Eſtate-tail, he cannot out of it create a Fee, 
3 Lev. 213, 214. | | 

By the ſame Conveyance, the old Uſes are revoked, new Uſes may be created, 
where the former ceaſe ipſo facto without Entry or Claim. 

Becauſe the antient Uſes ceaſe ipſo facto without Entry or Claim, (but not ſo as to 
bring Treſpaſs, Carter 18.) and the Law ſhall adjudge Priority of Operation of the 
lame Deed altho? it be ſealed and delivered at one and the ſame Inſtant : And there- 


fore in Conſtruction of Law, it ſhall be firſt a Revocation, and then a Limitation of 


new Uſes. 1 Co. 174. 4. b. Vaugh. 42. 


(G) What AF, Deed or Vill, is a Reovcation. 


BY a Bargain and Sale, &c. or Feoffment of Lands given by Will to Uſes, the 7711 
is revoked, becauſe a Will cannot take Effect till after the Teſtator's Death. 
Dyer 14. 3 Lev. 108. 

4. levied a Fine to the Uſe of B. and his Heirs for the Payment of his Debts, re- 
erving a Power to revoke by Deed indented ; and afterwards, by a Writing ſubſcribed 
and ſealed, he covenanted to levy (and afterwards levies) a Fine to other Uſes ; this 
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Revocation, &c. 1 


* 


is a good Revocation: But if the Fine had been levied before the Deed extinguiſhed, 


it had extinguiſhed the Power, and ſo no Revocation (of that which had no 
could have been of the Deed. Vide Skin. 35, 52, 71. Comb. 11. 

An Uncle covenanted by Indenture with his Nephew, for the Advancement of his 
Blood, to ſtand ſeiſed to the Uſe of himſelf for Life, and afterwards to the Uſe of 
his Nephew in Tail. Proviſo that if the Uncle by himſelf, or any other Perſon 
during his Life, ſhould deliver or offer to the Nephew a Gold Ring, to the Intent to 
make void the Uſes, then all the Uſes ſhould be void. And afterwards was attainted 
of Treaſon, the Queen (Eliz.) made a Letter of Attorney to two Perſons to tender 
this Ring, which was done, and the Ring refuſed: This is a ſufficient Tender, and 
determines the Uſes. Judgment affirmed by Act of Parliament. » Co. 11.4. 14. . 15. 

D. had a Power to revoke a Deed by Writing, ſubſcribed by him in the Preſence 
of two or more Witneſſes: He made his Will in Writing without making any expreſ; 
Revocation ; this is a good Revocation and Execution of the Power. . Ram. 293, 
301. Vide Hob. 312. 2 Will. 415. 

Where a ſubſequent Act ſhall amount to a Revocation by Implication, it muſt be 
a neceſſary Implication, and wholly inconſiſtent with the former Deed or Will. If 
a Deviſe is in Fee, a Leaſe ſubſequent docs not revoke it; and if a Deviſe be for 
forty Years, and afterwards the Teſtator grants a Leaſe for twenty Years of the {ame 
Premiſſes, that is no Revocation, only pro tanto. A Mortgage ſubſequent to a Dey ſe 
is no Revocation, but pro tanto. 2 Vern. 496. | 

In 1675 A. made his Will, and gave the Bulk of his Eſtate to B. as his neareſt 
Kinſman. In 1681 4. made a Leaſe and Releaſe, reciting the Will, bur with ſome 
Variance; and mentioning that the Intent of the Deed was to diſpoſe of the Eſtate 
according as in the Will, and to confirm and not revoke it; and then the Deed 
diſpoſed of the Eſtate, ſome to the Gs, tho' the main Bulk be ſettled on B. In 
which Deed was a Power of Revocation, on Tender of a Shilling, by Writing under 
Hand and Seal in the Preſence of fix Witneſſes, whereof three to be Peers, and then 
to limit new Uſes. In 1687 A. made another Will, and thereby gave his Eſtate in a 
different Manner, viz. the Bulk ro M. whom he ſuppoſes to be his Kinſman, inſtead of 
B. The Queſtion thereupon was, whether or no the laſt Will had revoked the Deed in 
Equity, for there was no Tender of Money, and but three Witneſſes to this Will, and 
not one of them a Peer, ſo that in Law it was plainly no Revocation, becauſe the 
Power was not purſued. The Validity of the Deed was tried upon an Ejectment in 
B. R. by Direction of the Chancery, where the Title was found for B. Holt, Tri 
and Powel, who aſſiſted the Lord Keeper, were of Opinion that the laſt Will was no 
Revocation of the Deed. And the Lord Keeper Sommers concurred with the Judges, 
that there was not ſufficient Ground in Equity to ſet aſide the Deed ; therefore he de- 
creed the Bills of M. Sc. ſhould be diſmiſſed. 3 Chan. Ca. 55, Ec. 

A. deviſed Lands in Fee to B. and then made a Mortgage in Fee of the ſame 
Lands: This is an abſolute Revocation in Law of the Devite: contra if it had been a 
Mortgage for Years: But it is not a total Revocation in Equity. 1 Peru. 329, 330, 347, 
97, 141. 1 Salk. 158. 2 Will. 334 a 

A. deviſed ſix Houſes to his Wife in Bar of Dower, and deviſed one Moiety of his 
real and perſonal Eſtate to his Daughter B. and the other Moiety to his Daughter C 
Afterwards A. upon B.'s Marriage with J. S. covenanted to ſettle a Moiety of his 
real Eſtate to the Uſe of himſelf for Life, Remainder wy S. and B. Tho? this is but 
a Covenant, and therefore at Law no Revocation of the Will, yet being for a valuable 
Conſideration, in Equity, it is tantamount to a Conveyance, and conſequently in 
Equity a Revocation of the Will as to the fix Houſes deviſed to the Wife; fo thit 
1 S. was intitled to one clear Moiety of the real Eſtate, and to an Account of the 

ents and Profits from the Teſtator's Death; but it being the Teſtator's Intention 
that his Wife ſhould have the ſix Houſes, ſhe ſhould have a Satisfaction out of the 
remaining Moiety. 2 ll. 332, 333. | 

A. mortgaged a Manor, and then deviſed it to B. for Life, Remainder to his firl 
£3c. Son in Tail, Remainders over; afterwards A. (who was whimſical) fancying be 
ſhould marry C made a Leaſe and Releaſe of the Premiſſes to D. and E. and it! 
Heirs, in Conſideration of the intended Marriage, to the Uſe of himſelf and | 
Heirs till the intended Marriage took Effect, then as to Part in Truſt for C. and bet 
Heirs in Lieu of Dower, Sc. There was no further Progreſs tdwards the Marriage, 
but A died without altering his Will, the Honour deſcended to B. who ſoon att 
died; and his eldeſt Son brought his Bill for a Redemption of the Mortgage 2 : 
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Conveyance of the Eſtate, and the Defendants, the Couſins and Co-heirs of A. 
brought a Croſs Bill, that they might redeem, Sc. whereupon the Oueſtion was, 
Whether this Leaſe and Releaſe was a Revocation of the Will? Held that the Leaſe 
and Releaſe would have been a Revocation of a Deviſe of a legal Eſtate, and that 
equitable Eſtates are governed by the ſame Rules; the Will is in Ditheriſon of the 
Heir, who is always favoured. The Co-heirs decreed the Redemption. Abr. Ca. 

411, 412. 
oy ane deviſed Lands in Truſt to permit his Daughter to receive the Rents, E2c. 
till her Marriage or Death; and if ſhe married with Conſent of her Mother, Cc. then 
to convey the fame to her and her Heirs; but if ſhe died before Marriage, or married 
without Conſent, then to convey to other Perſons, The Daughter married in her 
Father's Life-time with his Conſent, and he ſettled Part of thoſe Lands on her and 
her Husband, and died. This Settlement is no Revocation of the Will as to the De- 
viſe of the other Lands. 2 Very. 120. 

See the Caſe of Mr. Fitz-Gerald and Lord Fauconberge before, at p. 61, 62. 


(H) How Revocations are interfreted. 


Evocations are favourably interpreted, becauſe many Mens Inheritances depend 
R upon them. Co. Lit. 237. a. Skin. 72. Htz- Gib. 214. | 

But Re 2) Eliz. c. 4. whereby voluntary Eſtates made with Power of Revocation, 
as to Purchaſors, are made in equal Degree with Conveyances made by Fraud and 
Covin to defraud Purchaſors, | 


(1) What is an Extinguiſhment of a Power of Revocation, or not. 


| T HE making a Feoffment in Fee, or levying a Pine, Ec. of any Part extinguiſhes 
the Power pro tanto; but if of the Whole, all is extinct. 

Where Uſes are to be revoked by Deed indented and inrolled, and a Fine is levied 
before Inrolment, this has extinguiſhed the Power of Revocation : So a Feoffinent or 
Releaſe to any one who has a Freehold in Poſſeſſion, Reverſion or Remainder, is a 
Revocation ; for this Power is not merely collateral to the Land, but ſavours of the 
Intereſt of the Land. 1 Co. 173. b. 3 Salk. 316. 

If he who has ſuch Power has no preſent Intereſt in the Land, nor ſhall have any 
Thing by the Ceaſer of the Eſtate, a Feoffment or Fine of the Land is no Extin- 
gviſhment of his Power, becauſe it is merely collateral to the Land. 

A Fine or Feoffment may extinguiſh a future Power of Revecation. 1 Co. 112. b. 
Vide Skin. 35, 52, 71. 

And a Power.of Revocation, as well preſent as future, may be releaſed by him 
who has ſuch Power, to any one who has an Eſtate of Freehold in the Land in Poſ- 
{cſhon, Reverſion or Remainder. 1 Co. 113. 6. 

A Man made a Conveyance to the Uſe of himſelf for Life, with Remainder over, 
and a Power to revoke, to which laſt Purpoſe he after levied a Fine, and by Deed 
revoked the former Uſes, and declared new Uſes; the Fine being levied before the 
Deed extinguiſhed his Power. 1 Vent. 368, 371. 2 Show. 368. Vide Skin. 35, 52,71. 
Comb. 11. See before (A). 


Conditions; Cap. 6. F. 4, 5. of Declarations of Uſes ad Covenants ta ſtand 
ſriſed to (Iles, 


* 


rn 
Of Statutes. 


(A) A Statute hat. 


Statute is a Bond or Obligation on Record : But this Word is ſometimes uſed in 


another Senſe, viz. for a Decree made in Parliament, called an Act of Parlia- 
ment, | 


For more concerning MDꝛoviſoes ad Declarations, ſe before Chap. 5. F. 6. of 


(B) Kinds 
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(B) Kinds of Statutes. 


HERE are three Kinds of theſe Obligations: 1. A Statute Merchant: 2, A 
Statute Staple: And 3. A Recogniſance. 

A Statute Merchant is a Bond acknowledged before one of the Clerks of the Sta- 
tute Merchant, and Mayor, and the chief Warden of the City of London, or two 
Merchants of the ſaid City for that Purpoſe aſſigned; or before the Mayor, chief 
Warden or Maſter of other Cities, as Tork, Briſtol, or the like, or the Bailiff of any 
Borough or Village, or other ſufficient Men for that Purpoſe appointed and authorized, 
ſcaled with the Seal of the Debtor or Recogniſor, and of the King, which is of tuo 
Pieces; the greater whereof is kept by the Mayor or chief Warden, and the leſſer by 
the ſaid Clerk. See the Form of it in the Second Part of this Work. And altho' this at 
firſt was ordained and uſed for Merchants only, yet at this Day it is and may be uſed 
and given by any others, and is become one of the common Aſſurances of the Kingdom, 
Stat. de Mercatoribus Afton Burnel. 

A Statute Staple ſignifies this or that Town or City, whither the Merchants by 
common Order and Commandment do carry their Commodities, as Wool, and the 
like, to utter by the Great. And the Statute Staple is either properly or improperly 
ſo called: That which is properly ſo called, is deſigned to be a Bond of Record ac- 
knowledged before the Mayor of the Staple in the Preſence of one or two Conſtables 
of the ſame Staple, and is ſealed with the Seal of the Staple, and ſometimes alſo with 
the Seal of the Party, the which it ſeems is not neceſſary. And this is founded upon 
the Statute of 2) Ed 3. c. 9. and was invented, and is uſed only for Merchants and 
Merchandizes of the ſame Staple: This is of the ſame Nature the Statute Merchant 
is: That which is zmpr-perly ſo called, is called a Recogni/ance, which is alſo a Bond 
on Record, teſtifying that the Recogniſor owes to the Recogniſee a Sum of Money, 
And of theſe there are divers Kinds; for there is one Recogniſance founded upon 
the Statute of 23 II. 8. c. 6. See the Form in the Second Part of this Work. This is 
always to be acknowledged before the Chief Juſtice of the King's Bench, or of the 
Common Pleas, in the Term-time, or in their Abſence out of Term, before the 
Mayor of the Staple at Weſtminſter, and the Recorder of the City of London for 
the Time being; and it is to be ſealed with the Seal of the Conuſor, and with the 
Seal of the King appointed for that Purpoſe, and with the Seal of the Chief Juſtice, 
Mayor and Recorder, before whom it is acknowledged ; and they before whom ir is 
taken do ſubſcribe their Names to it: And this was ordained, and may be, and is 
uſed by Merchants, or any other whomſoever, for Payment of Debts, or Aſſurance 
of other Things: And this alſo is of the ſame Nature of the Statute Merchant: And 
both this and the two former are much of the Nature of Judgments had upon Suits 
in the Courts of King's Bench and Common Pleas, and therefore they are called 
Pocket Judgments. Stat. 27 Ed. 3. c. 1, z, 3, &c. 27 Ed. 3. c. 9. 22H.8. c. 6. Co 
Lit. 289. 15 H. 7. 16. 8 Co. 153. | 

There are alſo divers other Kinds of Recogniſances that are taken by and acknov- 
ledged before the Lord Keeper, Maſter of the Wards, (now uo ſuch Perſon) Mſter ot 
the Rolls, Maſter of the Chancery, Tuſtices of the one Bench or of the other, (ſome 
of which are called Bails) Barons of the Exchequer, Judges in their Circuits, Juſtices 
of the Peace, Sheriffs, and others; ſome whereof are by the Common Law, and 
ſome by certain Statutes. And amongſt theſe ſome are without Seal, and recorded 
only, and ſome are ſealed and recorded alſo: And ſome of them are in a Sum cer- 
tain, as the Recognilances taken in the Common Pleas for Bail are; and ſome © 
them are incertain, as thoſe Recogniſances that are taken for Bail in the King“ 
Bench, which are after this Manner, Si judicium redditum, Sc. tunc volo E concede, 
that the Debt recovered againſt the Defendant ſhall be levied of my Goods and 
Chattels, Sc. And theſe alſo are much of the Nature of the former Kind of Re 
cogniſances. And all Obligations made to the King are of the Nature, and have tb? 
Force of a Recogniſance. See Stat. 33 H. 8. c. 22, 39. 3 H. J. c. 1. Dyer 315, 30" 
RN. $1. & 138. £133. 4 68. 6 

Statutes and Recogniſances are ſometimes ſingle, without any Defeaſance, and ſome- 
times they are double, i. e. with a Defeaſance or Condition, upon the Performance 


whereof the ſame are to be avoided, The Debtor, or he that enters into the Statute 
| 0. 
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or Recogniſance, is called the Recegniſor or Conuſor; and the Debtee, or he to whom it 
is made, is called the Recogniſee or Connſce. 


(C) What ſhall be ſaid a good Statute or Recogniſance, and what nor. 


Firſt, With Reſpect of the Perſons before whom it is acknowledged. 


O make a good Statute or Obligation of Record, the Form preſcribed muſt be 
T purſued; 1. In Reſpect of the Perſons before whom ; and therefore the Statute 
Merchant or Staple, or the Recogniſance founded upon the Statute of 23 H.8. may 
not be acknowledged before any others beſides the Perſons appointed by the Statutes, 
Neither may any other Recogniſance be acknowledged before any but ſuch as either 
have Power ex officio, and by their Offices to take them, or have ſpecial Commiſſion 
ſo to do; and therefore a Recogniſance taken by a Conſtable is void. If a Recogni- 
ſince be made to the Lord Keeper and two others, and if it be acknowledged — 
himſelf, this is void as to him. Dyer 35, 220. F.N. B. 267. a. 


Secondly, In Reſpect of the Manner of making, acknowledging and regiſtring of it. 


If the ſubſtantial Form appointed by the Statutes be not obſerved, it will be void. 
If therefore a Statute Merchant be not ſealed with the Seal of the Debtor, and there 
be not a Seal of two Pieces annexed to it, this. is no good Statute, neither can it take 
Effect as a Statute ; however in this Caſe, if it be delivered by the Party, it may 
take Effect as an Obligation. Bur if the Variance from the Statutes be only in ſome 
Circumſtance, this will not hurt a Statute or a Recogniſance: And therefore it is 
held, that altho* there be no Time ſer for the Payment of the Money in the Statute, 
yet the Statute is good, for then it is due preſently. And altho' the Statute be 
written with another's Hand, and not with the Hand of the Clerk of the Statutes, 
or the like, yet is the Statute good enough. And if a Statute Staple be not ſealed 
with the Seal of the Party that acknowledges it, it is good enough, for the Statute 
does not require it: But a Recogniſance within the Statute of 23 H. 8. cannot be good, 
except the Seal of the Party be to it, for ſo are the Words of the Statute. Holling- 
worth v. Aſeugb, Paſ. 35 Eliz. C. B. adjudged Trin. 22 Fac. C. B. 

If a Recogniſance or a Statute be to pay Money at ſeveral Days, it is good enough ; 
and if the Conuſor fails one Day, Execution may be ſued of the whole Statute. 
8 Co. 153. 5 

Every Statute Staple or Merchant not brought to the Clerk of the Recogniſances 
vithin four Months next after the acknowledging to enter a true Copy thereof, ſhall 
be void againſt all Perſons, their Heirs, Succeſſors, Executors, Adminiſtrators and 
Aſfigns only, which for good Conſideration ſhall, after the acknowledging of the 
ſame Statute, purchaſe the Land, or any Part liable thereunto, or any Rent, Leaſe 
or Profit out of it. Stat. 27 Eliz. c. 4 

By the Stat. 2 & 3 Ann. c. 4. 6 A. c. 35. J A. c. 20. 8 C. 2. c. 6. Judgments, Sta- 
tutes, Recogniſances, c. ſhall not affect Lands in the Eaſt, Weſt or North Ridings 
of Yorkſvire, or in Middleſex, unleſs they are regiſtred, Sc. See before of Regiſtring 
Deeds, Chap. 5. H. 12. | 


(D) AY the Proceedings upon a Statute or Recogniſance, and the Manner and 
Order of Execution thereupon. 


TR Proceedings upon a Statute or Recogniſance to have the Fruit and Effect 
thereof, is not like to the Proceedings in other Caſes of Suits upon Obligations, 
and the like, to reduce them to Judgment ; but as they are in their own Nature 
much like to the Nature of a Judgment, ſo in the Proceeding and Execution there- 
upon, much like to the Proceeding and Execution upon a Judgment; and therefore 
the Conuſee may, if he pleaſes, bring an Action of Debt upon a Statute, and waive 
all other Proceeding ; or otherwiſe, if he likes not this Courſe, he (or if he be dead, 
is Executors or Adminiſtrator; and if his Executor be dead, the Executor of his 
xecutor) may as ſoon as the ſame is forfeited, have preſent Execution of it after 


9 7 this 


- — r. 7 


FY —_——— 
- 2 * 20 
2 . 


- 
= — — 


812 Statutes. Part I, 
this Manner: He muſt bring his Statute to the Mayor and Clerk, and other Officer 

before whom it was acknowledged, and there if they find the Record of it, and the 
Day to be paſt for the Payment of the Money, they are to apprehend and impriſon 
the Body of the Conuſor, if he be a Lay Perſon, and can be found within their 
Juriſdiction ; and if he cannot be found there, they are to certify the Record into 
the Chancery, which alſo if they refuſe to do, they may be compelled unto by a 
Certiorari: And if that Certificate be faulty, or Execution be not done upon it by 
Reaſon of the Death of the Conuſee, or otherwiſe, the Conuſee, or his Executor r 
Adminiſtrator, may have another Certificate; and thereupon, in this Caſe of the 
Statute Merchant, he ſhall have a Writ of Capias out of the Chancery, directed to 
the Sheriff of the County where the Conuſor lives, to apprehend and impriſon him 
(if he be not a Clergyman) and this is to be returned in the Common Pleas or King's 
Bench: And when the Conuſor is taken, he ſhall have Time for a = of a Year 
to make his Agreement with the Conuſee, and to fell his Lands or Goods to ſatisfy 
the Conuſee: And for that Purpoſe he may ſell his Lands or Goods altho' he be in 
Priſon, and his Sale is good and lawful: And if in that Time he does not ſatisfy the 
Conuſee, or if upon the Capias the Sheriff returns a Non eſt inventus, then by another 


Writ (or by divers Writs, if the Lands or Goods lie in divers Counties) called Ex- ] 
tendi Facias. And in the Caſe of a Statfite Staple, preſently after the Certificate ( 
into the Chancery, the Conuſee ſhall have a Writ to take his Body, and extend hi: ] 
Lands and Goods, returnable in Chancery. And this Writ is a Commiſſion directed a 
to the Sheriff of the County where the Lands and Goods lie, for the valuing of the 0 
ſame, whereby all the Lands, Goods and Chattels of the Conuſor, ſhall be appraiſed y 
and valued at a reaſonable Rate by a Jury of ſworn Men, charged by the Sheriff for 8 
that Purpoſe ; which Inquiſition ſo taken is to be returned by the Sheriff, and there. t 
upon the Lands, Goods and Chattels, are to be taken into the Sheriff's Hands, and u 
by him to be delivered to the Conuſee (which the Sheriff may do if he will without ti 
any Writ, to hold unto the Conuſee until he be ſatisfied his Debt and Damages) tl 
And if the Sheriff refuſes ſo to do, the Conuſee ſhall have a Writ out of the Chan- fe 
cery, called a Liberate, to compel him to deliver to the Conuſee the Lands, Good: C 
and Chattels ſo found by Inquiſition, and taken into his Hands upon the Extent, at 
which the Sheriff needs not to return: Or the Conuſee may enter upon the Land Y 
himſelf, and take the Goods out of the Sheriff's Hand; and this Act of the Sheriff bi 
and Jury upon this Writ is called an Extent : And if the Jurors or Appraiſors upon G 
the Extendi Facias overvalue the Lands or Goods in Favour to the Debtor, the R 
Conuſee has no Remedy but by Motion in that Court where the Writ is returnable, of 
to deſire that the Appraiſors may take the Lands or Goods at the Rate they have M 
3 valued them, in the ſame Manner as the Conuſee is to have them. Bur if the Ez 
Conuſee accepts of the Lands and Goods from the Sheriff, or ſuffers the Term to Cul 
paſs wherein the Writ is returnable, he is too late, and has no Remedy at all. And E 
if the Appraiſors do undervalue the Lands or Goods in Favour to the Debtee, i: 62 
ſeems the Conuſor has no Remedy at all, for he may at any Time pay all or the Re. Li 
ſidue of the Debt and Damages unlevied, and have his Land again if he pleaſe; Ki, 


And in Caſe where the Inquiſition or Extent taken and made is inſufficient, as if Par: 
of the Land only be extended in the Name of all the Lands, or it is found th? 
Conuſor died ſeiſed of Land, and it is not ſaid of what Eſtate, or the like, the 
Conuſee ſhall have a new Extent, and this is called a Re- Extent ; And this he may 
Have altho* the Lands or Goods be delivered to the Conuſee by a Liberate, if te 
Conuſee has not entred upon and accepted it; but if he once accepts it, he can neve! 
after have a Re-Extent: And when the Conuſee is in Poſſeſſion of Lands by ſuch an 
Extent as before, then he is Tenant by Statnte ; and after the Conuſee is once fſcttlc 
in Peace in the Lands extended, he ſhall hold it until he be ſatisfied his Debt, and 
his reaſonable Coſts and Damages for Travel, Suit, Delay and Expence. But !: 
ſeems the Time ſhall not run out nor be ſaid to begin until the Entry of the Conuſe 
into the Land; for if the Land be extended and remains ſeven Years without 4 
Liberate made, yet he may have a Liberate at the End of the ſeven Years; and 
ſoon as the Conuſee ſhall be ſatisfied his Debt and Damage by the Goods and Chet. 
tels of the Conuſor, and by the ordinary and certain, or extraordinary and caſua 
Profits of the Land, the Conuſor ſhall have his Land again: And for that Purp?!* 
if the Conuſee refuſes to give him an Account, and to yield up his Land to him tte 
Conuſor, however he may not enter, yet may compel the Conuſee thereunto ©! ? 


Writ called a Venire facias ad computandum, in the Nature of a Scire facizs, 
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which the Conuſor ſhall call the Conuſee, his Executors or Adminiſtrators, to ac- 
count; and if upon the Account it ſhall appear he is ſatisfied, the Conuſor ſhall have 
his Land again ; and if it appears he is over-ſatisfied, he ſhall anſwer the Overplus to 
the Conuſor. But the Conuſor may not enter upon the Conuſce until he has brought 
this Writ, and made it thereupon to appear that the Conuſee is ſatisfied. And if in 
Caſe the Conuſee be dead, his Executor or Adminiſtrator may have Execution of the 
Statute without any Scire ſacias, upon the ſhewing of the Statute and the Teſtament 
in Chancery. And if the Sheriff returns that the Conuſor is dead, the Execution 
ſhall be made of his Lands only in the Hands of his Heir, or the Purchaſor ; but if 
the Heir be under Age, the Execution cannot be done until he be of full Age: And 
if the Conuſor dies in Priſon, the Execution ſhall be of his Lands, Goods and Chat- 
tels: And if the Gaoler that has him in Priſon ſuffers him to eſcape, he muſt anſwer 
the Debt ; and if ir falls out that the Conuſee, his Executor or Adminiſtrator, be 
ouſted or diſturbed of his Execution by the Conuſor himſelf, or any other during the 
Time of the Extent, he may relieve himſelf againſt the Diſturber by Aſſiſe, or other 
Action, as another in the like Caſe may do: And if he be rightfully ouſted or di- 
ſturbed by one that has better Right, as by one that has a former Statute, or the 
like; or by the Act of God, as by Fire, Water, or the like; in theſe Caſes the 
Conuſee ſhall hold the Land over after the Time of his Extent until he be ſatisfied. 
But when it is thro' his own Neglect only that he is unſatisfied, as where the Lands 
are delivered to him by the Liberate, and he after his Entry into them makes a con- 
ditional Surrender of them; as if Lands of the Value of o. by the Year, be deli- 
vered to him in Execution for 407. and he within four Years makes a conditional 
Surrender of them to the Conuſor, and after he enters for the Condition broken in 
this Caſe he ſhall not hold the Land over the four Vears, for he muſt take the Profits 
upon his Extent preſently: The Proceeding in Execution of the Statute Staple, and 
the Recogniſance founded upon the Statute of 23 H. 8. is aſter the ſame Manner 
throughout as the Proceeding in Execution of Statute Merchant is, with theſe Dif— 
ferences only, that upon the Execution of the Statute Merchant there iſſues forth a 
Capias againſt the Body before any Execution be to be made of the Lands, or Goods 
and Chattels, and the Lands and Goods cannot be extended until a Quarter of a 
Year be paſt after the Body is taken, or the Sheriff has returned a Non e inventus ; 
but upon the Execution of the Statute Staple and the Recozniſance, the Body, 
Goods and Lands may be taken together at the firſt ; this therefore is a more ſpeedy 
Remedy than the former. Alſo upon a Statute Merchant one may have an Action 
of Debt; but otherwiſe upon a Statute Staple; and the Capias upon the Statute 
Merchant may be returnable in the King's Bench, or Common Pleas, but the Writ-of 
Execution upon the other is to be returned in the Chancery. Fitz. Accompt 97. Exe- 
cution in toto. Bro. Stat. in toto. Stat. Acton Burnel de Mercatoribus. 27 Fd. 3. c. 9. 
EN. B. 133, 131, 132. Dyer 180. 15 Hl. J. 15. 4 Co. 67. 7 H. J. 12. Plow. 61, 
62, 82. Co. Lit. 290. Stat. 23 H. 8. c. 6. 5 H. 4 c. 12. 2 R. 3... 14 Ed. 3. 11. 
Lit. Broo 294, 123, 126. Dyer 299. 5 Co. 87. 4 Co. 82, 57, 66. Stat. 11 H. 6. c. 10. 
Kitch. 116. and Butler v. Wallis, Paſ. 38 Eliz. B. R. 15 H. J. 16. FN. B. 130, 131. 
The Proceedings upon the other Sort of Recogniſances are after another Manner; 
for upon Recogniſances at the Common Law, if the Money be not paid at a Day, the 
Conuſee, his Executor or Adminiſtrator, is to bring a Scire facias againſt the 
Conuſor, or if he be dead, againſt his Heirs when they be of full Age; or if the 
Lands the Conuſor had at the Time of entring into the Recognifance be ſold againſt 
the Purchaſors of theſe Lands which the Conuſor had at any Time after the Recog- 
nizance entred into, to warn them to come into the Court whence the Scire facias 
comes, and to ſhew Cauſe why Execution ſhould not be done upon the ſaid Recogni- 
ance ; or if the Party and Parties cannot be found to be warned, or being warned 
do not appear at the Time, or appearing ſhew no Cauſe wby the Debt ſhould not be 
levied, and then the Conuſee ſhall have Execution of a Moiety of his Land by Elegit; 
1 or if the Conuſor be living, of all his Goods by Levari or Fieri facias at his Election; 
ut he cannot have Execution of his Body unleſs he brings an Action of Debt upon 
the Recogniſance, or it be by Courſe of the Court, as it is in the King's Bench upon 
a Bail, in which Caſe a Capias lies. Dyer 360, 315. Kelw. 100. 2 Hefb. 2. chap. 18. 
Bro. Execution 129. 3 Co. 11. 15 H. J. 16. Kitch. 117. | 
Proceeding againſt the Sureties in Statutes thall be as the Proceeding againſt the 
incipal; but in Caſe where there are moveables of the Principal to ſatisfy the Debt, 
the Surety (as it ſeems) ſhall not be charged. Stat. de Mercatoribus. 
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(E) What Things are ſubjeft and liable to Execution upon a Statu'e or Re. 
| cogniſance. 


Firſt, In Reſpect to the Nature and Quality of the Things themſelves. 
HEN a Man enters into a Statute or Recogniſance, the Land of the Conuſor 


is not the Debtor, but the Body; and the Land is liable only in Reſpect that 
it was in the Hands of the Conuſor at the Time of acknowledging of the Statute, or 


after; and the Land is not charged with the Debt, but chargeable only at the Elec. 


tion of the Conuſee ; but the Perſon is charged, and the Land is chargeable in Re. 
ſpe& of the Perſon, and not the Perſon in Reſpect of the Land. And therefore 
altho* the Conuſor aliens his Land to another, yet he remains Debtor ſtill, and his 
Body and his Goods ſhall be taken in Execution: And yet when Execution is ſued 
upon the Land, the Land is charged and becomes Debtor alſo. Plow. 72. 10 Cy 


$o, 5I. Bro. Stat. Merchant. See the Statutes before concerning Regiſtring Statutes, &c. 


The Body of the Conuſor himſelf, but not the Body of his Heir, Executor or 
Adminiſtrator, is liable to Execution, and may be taken altho* there be Lands, 
Goods and Chattels to ſatisfy the Debt, and all the Demeſne and Copyhold Lands, 
Tenements or Hereditaments, corporeal and incorporeal of the Conuſor that are 
grantable over, as his Manors, Meſſuages, Lands, Meadows, Paſtures, Woods, Rents, 
Commons, Tithes, Advowſons, and the like: Alſo all his Goods and Chattels, as 
Leaſes for Years, Wardſhips, Emblements, Cattle, Houſhold-Stuff, and the like, are 
liable to Execution upon a Statute. Star. de Mercatoribus. 3 Co. 12. Plow. 72. 2 0. 
59. Lit. F. 358. Dyer v, 205. Bro. Stat. Merchant 44. Cv. Lit. 374. 

And therefore if a Man makes a Leaſe for Life or Years, and after enters into a 
Statute or Recogniſance ; this Reverſion cum acciderit ſhall be ſubje& to Execution, 
and the Conuſor cannot by any Sale thereof prevent it. And yet the contrary has 
been held for Law. Lit. Broo. f. 227. Dyer 373. | 

And if one makes a Feoffment in Fee, or Leaſe for Life, reſerving a Rent; this 
Rent is extendable, and the Conuſee may diſtrain for it. Do#. & Stud. 53. Bro. 
Stat. Merchant 44. Dyer 205. 

So if the Leſſee for Life makes a Leaſe for Years rendring a Rent, and then the 
Leſſee for Life enters into a Statute ; this Rent is ſubject to Execution; and it ſeems 
the Conuſee may bring an Action of Debt againſt the Leſſee for Years for it. Har- 
rington's Caſe, Paſ. 9 Fac. | 

And altho' the Rent becomes extinct by the Purchaſe of the Conuſor, or otherwiſe, 
yet as to the Conuſee it ſhall be ſaid to be in eſſe, and ſubject to Execution ſtill, And 
therefore if a Rent be granted unto one for my Life after the Death of my Wife, 
and after I do acknowledge a Statute, and then my Wife dies, and then I releaſe the 
Rent to the Terretenant ; this Rent ſhall be liable to Execution, 7 Co. 38. 

But Annuities, Offices in Truſt, Seigniories in Frankalmoign, Homage, Fealty, 
Rights, Things in Action, and ſuch like Things, are not liable to Execution upon 
Statutes or Recogniſances. Alſo a Remainder in Tail, or in Fee, after an Eſtate-tail 
in Poſſeſſion, is not liable to Execution in theſe Caſes, except it happens to come 
into the Poſſeſſion of the Conuſor. Dyer 7. Co. Lit. 374. Doc. & Stud. 53. 20. 


59. 1 Co. 62, 


Secondly, In Reſpect of the Eſtate, Property and Poſſeſſion of the Conuſor in the T, bings. 


The Lands, Tenements and Hereditaments that are Copyhold, altho' the Conuſot 
has the Fee-ſimple of them, yet they are ſubjeR to Execution only for the Life of 
the Conuſor ; but his Demeſne Lands, wherein he has an Eſtate in Fee-ſimple, are 
liable to Execution for ever, if Need requires. The Lands the Conuſor has in Joint. 
tenancy with another, are ſubject to Execution during the Life of the Conuſor, ard 
no longer, for after his Death the ſurviving Jointenant ſhall have all; but if the 

Conuſor ſurvive his Companion, then all the Land ſhall be ſubje& to Execution: And 
the Lands the Conuſor has as Tenant in Tail, are liable to Execution only during the 
Life of him, being the Tenant in Tail ; for afterwards they ſhall go to his Iſſue in 


Tail. And yer if the 'Tenant in Tail, after he has entred into a Statute, ſafer: 
: Recobel. 


ch. G. 9. 20. Statutes. 
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Recovery of the Land intailed; in this Caſe the Land ſhall be ſubject to Execution as 
if it were Fee-ſimple Land. And the Lands the Conuſor has in the Right of his Wife 
ſhall be charged and ſubject to Execution only during the Lives of the Husband and 
Wife together, and no longer. Hat. de Mercat. Dyer 299. Plow. 82. » Co. 39. 
3 Co. 12. Bro. Recog. 7. 1 Co. 62. 13 H. J. 22. Bro. Stat. Merchant. 

If a Feoffment be made on Condition to make an Eſtate to another by a Day of 
the ſame Land, and before the Day the Feoffee enters into a Statute or Recogniſance; 
this Land ſhall be ſubject to Execution until the Feoffor re-enters, for the Breach of 
the Condition. Lit. $. 358. 

If one be diſſeiſed of Land, and then enters into a Statute ; this Land ſhall not be 
ſubject to Execution: And yet if the Conuſor after recovers the Land by Entry or 
Action, it ſhall be liable to Execution. 2 Cv. 59. 

The Goods and Chattels whereof the Conuſor is ſolely poſſeſſed, and poſſeſſed in 
his own Right, and the Goods and Chattels of which he is jointly poſſeſſed with an- 
other, and the Goods and Chattels he has in the Right of his Wife, are liable to 
Execution. But the Goods or Chattels that he or his Wife has as Executor or Exe- 
cutrix to another, or as pledged only, it ſeems are not ſubject to Execution. And if 
the Conuſor delivers Goods to another to deliver over to J. S. theſe Goods before 
they be delivered over are liable to Execution. And if he has Leaſes for Years in the 
Right of his Wife, and he dies before Execution be done, theſe Leaſes are liable to 
Execution. Sed quære. But if the Conuſor has Goods in his Cuſtody of another 
Man's, or has Goods he has diſtrained in the Nature of a Diſtreſs; theſe are not 


liable to Execution. Stat. de Mercat. 3 Co. 11, 12. Plow. 514. 8 Co. 271. 5 Co. 
90. Dyer 67. 


All the Lands, Tenements and Hereditaments which the Conuſor had at the Time _ 


of the Stature or Recogniſance entred into or at any Time after, into whoſe Hands 
by what Means ſoever the ſame are betide and come at the Time of Execution, are 
ſubject and liable to the Execution. But the Lands the Conuſor had and did put 
away before the Time of the Statute or Recogniſance entred into, are liable to Exe- 
cution. And all the Goods and Chattels the Conuſor has and are found in his Hands 
at the Time when the Execution is to be made by the Extendi facias, are liable to 
the Execution. But the Goods and Chattels he had and did bona fide do away before 


the Time of Execution done, are not liable to the Execution. 3 Co. 12. Stat. de 
Mercator. | 


Thirdly, In Reſpect of the Quantity. 


And of all theſe Things before ſubject to Execution, the Conuſee may take all or 
part at his Pleaſure. And therefore if the Conuſor has ſold his Lands to divers Per- 
ſons, or has ſold ſome of his Lands to divers Perſons, or to one Man, and keeps the 
Reſt in his Hands, or it deſcends to his Heir, the Conuſee may ſue Execution upon 
the Lands in either of their Hands at his Election; ſo that if the Conuſce, after the 
Statute entred into and before Execution, purchaſes Part of the Land of the Conuſor, 
he may notwithſtanding have Execution upon the Reſidue in the Hands of the 
Conuſor, or in the Hands of his Heir; and yet ſo that in ſome of theſe Caſes his 
a Execution may be afterwards avoided, and be compelled to ſue Execution again. 
Bro. Stat. 10, 48, 25. Plow. 72. See poſt. | 

The Conuſee upon other Recogniſances ſhall have the ſame Things in Execution 
that a Man ſhall have after a Judgment in a Suit in the King's Bench or Common 
Pleas by Heri facias, or Levari facias, all his Goods and Chattels, and by Elegit the 
Moiety of his Lands, and his Chattels, beſides the Cattle of bis Plough and Imple- 
ments of Husbandry. But in theſe Caſes he cannot take the Body of the Conuſor 
in Execution, unleſs it be upon a new Suit, or in Caſe of Bail in the King's Bench. 
Weſtm, 2. c. 18. Plow. 72. 3 Co. 12. Dyer 306. Kelw. 100. 


(F) Where a Man ſhall have a Re-extent or new Execution, or not. 


the Common Law, after a full and perfect Execution, and by Extent returned 
D and of Record, there ſhall never be any Re- extent; yet by a ſpecial Act of Par- 
liament it is provided, That if after Lands, Sc. be had in Execution upon a juſt or 
awful Title wherewith all the ſaid Lands, Ec. were liable, tied or bound at ſuch 
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Time as they were delivered or taken in Execution, they ſhall be taken or recovered 
away from him before he has received his Debt and Damages; in this Caſe after a 
Scire facias bad againſt the Conuſor, his Heirs, Executors, Adminiſtrators or Pur. 
cbaſors, he (or his Executors or Adminiſtrators if he be dead) ſhall have a new Exe. 
cution to levy the Reſidue of the Debt and Damages then unſatisfied. Stat. 3 2 H. 8. c. 5. 

Wherein theſe Things are to be obſerved : 

Firſt, In Caſe where the Conuſee is unlawfully and wrongfully diſturbed either by 
the Conuſor, or by a Stranger, in the taking of the Profits of the Land delivered 
to him in Execution; there he may and muſt bring his Action and recover Da- 
mages, and theſe Damages ſhall go towards his Satisfaction; for in this Caſe and for 
this Diſturbance he ſhall not hold the Land a Day the longer. And where he is 
hindred by his own Neglect or Act in the taking of the Profits of the Land, as where 


| 
| 
his Debt is 40 J. and he has 10. a Year delivered to him, by which he may ſatisfy 
himſelf in four Years, and within the Time he makes a conditional Surrender to the { 
Conuſor, and enters for the Condition broken ; in this Caſe he ſhall not hold the Lang 
over, neither ſhall he have any Re-extent. And where the Let or Diſturbance is ſuch : 
as wherein the Conuſee has Remedy given him by the Common Law to hold the Lang ; 
over after the Diſturbance removed; in this Caſe he ſhall have no new Execution q 
nor Re- extent within this Statute, for where the Conuſee has Remedy in preſent: for a 
Part, or in futuro for all or Part, this Statute extendeth not to it. And therefore where - 
the Conuſee is hindred in the taking of the Profits of the Land by the Act of God, l 
as by Fire, Overflowing of Water, or the like; or the Act of the Party Conuſor, or ; 
any by or under him; as when one is bound to A. in a Statute of 1004 and after to f 
B. in a Statute of 200 J. and B. extends the Land firſt, and then A. extends the Land be 
and takes it away from B. or the Wife of the Conuſor claims her Dower, and puts K 
out the Conuſee; or one diſſeiſes his Leſſee for Life, or ouſts his Leſſee for Years, and 4 
then acknowledges a Statute, and after Execution is ſued againſt him, and then the h 
Land is delivered to the Conuſee, and after the Leſſee for Life or Years enters; in I 
all theſe Caſes, becauſe by the Common Law the Conuſee may hold over the Land 
after the Time given him by the Extent, and after the Impediments removed, until 1 
he be ſatisficd his Debt and Damages; therefore he ſhall have no Aid of this Statute A 
by Re-cxtent, for he is then only to be relieved by this Statute when he is evicted M 
and diſturbed, and is wholly and clearly without any Remedy at the Common Law. ” 
Secondly, Where the Statute ſaith, until he, &c. or bis Aſſigns ſhall fully and willy ya 
have levied the whole Debt aud Damages; if he has aſſigned 1everal Parcels to ſeveral 5 
Aſſigns, yet they all ſhall have the Land but until the whole Debt be paid. y 
Thirdly, Where the Words be, for the which the ſaid Lands, &c. were delivered in p . 
Execution. If a Diſſeiſor conveys the Lands to the King who grants the ſame over 
to A. and his Heirs, to hold by Fealty, and 20 J. Rent, and after grants the Seigniory 
to B. B. acknowledges a Statute, and Exccution is ſued of the Seigniory, A. dies 
without Heir, and the Conuſee enters, and is evicted by the Diſſeiſee; in this Caſe 01 
he ſhall have the Aid of the Statute. | g | 
Fourthly, Where the Werds be, delivered and taken in Execution, yet if after the 
Liberate the Conuſee enters (as he may) ſo as the Land is never delivered, yet it is 
within the Remedy of this Statute. A 
Fiſtbly, Altho' the Statute ſpeaks only of the Recoveror, Obligee, Sc. and not of 
their Executors, Adminiſtrators or Aſſigns, yet the Statute ſhall extend to them. Dar 
Sixthly, Where the Statute ſpeaks of a Scire facias out of the ſame Court, &c. if the Par 
Record be removed into another Court, and be affirmed, he may have a Srire facias ſanc 
out of that Court. forn 
Seventbly, Where the Statute gives a Scire facias againſt ſuch Perſon or Perſons, &. this 
that were Parties to the firſt Execution, their Heirs, Executors or Aſſigns, Sc. this be a 
muſt not be taken ſo generally as the Letter is; for if the firſt Execution was had And 
againſt a Purchaſor, &c. ſo as nothing in bis Hands was liable but the Land te. Lan 
covered; if this Land be evicted from the Tenant by Execution, no Scire facias ſhall R. r 
go againſt him, his Executors, Ec. but if he has other Lands ſubje& to Execution, that 
then a Scire facias lies againſt him or his Aſſigns, but not againſt his Executor; Stati 


neither in that Caſe can he have a Scire facias upon this Statute againſt the firlt 
Debtor or Recogniſor ; but if there be ſeveral Aſſigns of ſeveral Parcels of Land 
ſubje& to the Execution, one Scire facias will lie againſt all the Aſſigns. 4 C. 6, 
82. Plow. 61, 15 H. J. 15. Co. Lit. 299. Kitch. 116. 
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(G) Where the Conufor or bir Heir, or an Alienee or Purchaſor, ſhall have 
Contribution upon a Statute or Recegniſance, or not. 


F the Conuſor, after he has entred into a Statute or Recogniſance, conveys away 


upon the Lands of one or ſome of them, and not of all; in this Caſe he or they 
whoſe Lands is or are taken in Execution, may by an Audita Querela, or Scire facias, 
have Contribution from the Reſt, wherein theſe Differences muſt be obſerved, that 
one Purchaſor ſhall have Contribution from another: And therefore if the Conuſor 
ſells fome Lands to 7 S. and other Lands to J. D. and the Conuſee ſues Execution 
only of the Lands of F. S. J. & ſhall have Contribution againſt 7. D. And the Feoffee 
of the Purchaſor, the Feoffee of the Heir of the Conuſor, the Feoffce of the Feoffee, 
and another Feoffee, ſhall have Contribution of the Heir of the Conuſor: But the 
Conuſor himſelf ſhall not have Contribution from a Purchaſor ; and therefore if he 
ſells Part of his Lands, and keeps Part in his Hands, and the Conuſee ſues Execution 
only of the Lands in the Hands of the Conuſor or his Heirs; in this Caſe neither he 
nor. his Heirs ſhall have any Contribution from another. And therefore if one be 
ſeiſed of two Acres, the one in Borough Engliſh, and the other of other Land, and 
enters into a Statute, and dies, and he has but two Daughters, and the Execution be 
ſued upon the Land of one of them, ſhe ſhall have Contribution from the other. Sq 
where ſome Land deſcends to the Heir of the Part of the Pather, and ſome to the 
Heir of the Part of the Mother. If one be ſeiſed of Lands in Fee in the County of 
A. and B. and enters into a Statute or Recogniſance, and the Conuſor dies, and then 
the Conuſee dies alſo, and his Executor ſues Execution of the Lands in B. only, and 
has Execution, and after the Heir ſells theſe Lands; in this Caſe the Vendee ſhall 
have no Contribution, So alſo the Law is if the Heir ſells the Land to divers, and 
one of the Purchaſors appears to the Sczre facias, and the Judgment is given againſt 
him, and he afterwards ſells the Land, his Vendee ſhall have no Contribution. 
And in all theſe Caſes, where it is ſaid the one Purchaſor ſhall have Contribution, 
it is not intended that the Reſt ſhall give or allow him any Thing by way of Con- 
tribution, but that the Party whoſe Lands are extended, may by Audita Querela, or 


to all the meſne Profits, and force the Conuſee to ſue his Execution upon all the 


Land, that the Land of every one of the Terretenants may be equally extended, 
Plow. 72. 3 Co. 12. 6 Co. 13. 


(H) There and by what Means a Statute or Recogniſance, and the Execution 


thereof, ſhall be diſcharged, ſuſpended or avoided in all or in Part, and 
where not. 


A Statute or Recogniſance, and the Execution thereupon, may be diſcharged di- 
vers Ways, as by Defeaſance, Releaſe, Payment of the Money, Debt and 
Damages, or the Reſidue thereof unlevied, delivering up the Statute, Purchaſe of 
Part of the Land by the Conuſee, or the like. And therefore if there be a Defea- 
lance to the Statute or Recogniſance, and it be to pay Money at a Day, or to per- 
form ſome other Thing, and the Money be paid, or the Thing be done accordingly ; 
this is a Diſcharge of the Statute. And therefore if ſuch a Statute or Recogniſance 
| be afterwards ſued againſt the Conuſor, he may be relieved by an Audita Querela. 
And if A. binds himfelf to B. by a Statute of 201. and BH. ſues Execution, and the 
Lands of A. are delivered to him in Execution until he levies the Money, and after 
B. makes a Defeaſance to A. by Indenture, that if A. pays 10. by a Day certain, 
that then the Statute or Recogniſance ſhall be void; if this be done accordingly, the 
Statute and Execution thereupon is defeated and diſcharged. Dyer 297, 315. 6 Co. 
13. 20 Af. pl. 7. fee Defeaſance. 

And if the Conuſee before Execution or after releaſes to the Conuſor the Statute 
or Recogniſance, or the Debt; this is a perperual Diſcharge of the Statute, and the 
Execution thereupon. But if the Conuſee before Execution releaſes to the Conuſor 
all his Right in or to the Land; this will not diſcharge the whole Execution; for if 


he 


his Land to divers Perſons, and then the Conuſee ſues Execution of the Statute 


Scire facias, as the Caſe requires, defeat the Execution, and thereby ſhall be reſtored ' 
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he may not ſue Execution of the Land afterwards, (as it ſeems he may, this pot 
withſtanding) yet he may ſue Execution of his Body and Goods, But ſuch a Re. 
leaſe after Execution made of the Land, will no Doubt diſcharge the Land. And if 
the Conuſee releaſes all his Right in the Land to the Feoffee of the Conuſor of a 
Parcel of the Land; this will diſcharge the Land of Execution, altho' it be before 
the Execution ſued that this Releaſe is made. Co. Lit. 56. 10 Co. 47, 50, 51. 0. 
Lit. 265. Bro. Stat. Merchant 25. And fo it is ſaid it was reſolved Mich, 26 62 
27 Eliz. | 

if the Conuſee aſſigns the Statute or Recogniſance to the Conuſor, or to the 
Terretenant, by way of Diſcharge of the Debt or Land; this is a good Releaſe and 
Diſcharge of it in Law. And if the Conuſee purchaſes any Part of the Land of the 
Conuſor after the Statute or Recogniſance entred into; this is no Diſcharge of the 
Statute or the Recogniſance, but the Conuſee may have Execution notwithſtanding 
of the Lands that are left in the Hands of the Conuſor, or of his Body or Goods, or 
all. But if the Conuſee purchaſes Parcel of the Lands, and a Stranger another 
Parcel; in this Caſe the Lands that are purchaſed by the Stranger ſhall be diſcharged of 
Execution. And if the Conuſee after Execution ſued purchaſes any Part of the Land, 
or the Fee-ſimple of all or Part of it deſcends to him ; by this the whole Execution 
is diſcharged. Ard if the Conuſee purchaſes all the Lands of the Conuſor; by this 
the Execution as to the Land is ſuſpended, but this is no Diſcharge as to the Body 
and Goods of the Conuſor, for they are ſubje& ro Execution ſtill. And if the 
Conuſce reinfeoffs the Conuſor again, the Execution may be revived again againſt 
the Lands of the Conuſor, ſo that they will be ſubject to Execution again whether 
they do continue in his Hands, or be fold away to others. So alſo if the Conuſce 
infeoffs a Stranger after he purchaſes the Land, and the Stranger infeoffs the Co- 
nuſor ; in this Caſe alſo the Execution is revived, and the Lands ſhall now be ſubicct 
thereunto as they were before. Plow. 12. E N B. 104. Lit. F. 293. 11 H 
Bro. Andita Querela 49. Stat. Merchant 25, 42. Co. Lit. 150. 25 A pl. 7. Li. 

"ar. 5 H 9. 35: | 
, if a Leſſee for Life makes a Leaſe for Years rendring Rent, and after enters into a 
Statute to 7. F. and then enters into another Statute to Fe D. and after he grants his 
Eſtate to 7. S. by this the Execution of the Statute made to J. & is ſuſpended, and 
therefore during the Suſpenſion, it ſeems J. D. altho' he be after in Time, may tue 
and have the Rent in Execution. Harrington's Caſe, Paſ. 29 Fac. B. R. 


SRC. XXL 
Of Obligations or Bond's. 


(A) Anu Obligation what. 


At Obligation is a Deed in Writing, whereby one Man binds himſelf to another 
A to pay a Sum of Money, or to do or ſuffer ſome other Thing. 
He that makes this Deed is called the Obligor, and he to whom it is made is called 


the Obligee. 


(B) Kinds of Obligations. 


AY Obligation is ſometimes ſimple or ſingle, i. e. when it is to pay a Sum of 
Money, or to do ſome other Thing, and when it is without any Defeaſance or 
Condition in or annexed to it, which alſo is ſometimes with a Penalty, called 4 
penal Bill, and ſometimes without a Penalty : And this is that which is moſt proper!y 
called an Obligation, and ſometimes alſo it is called a ſingle Bill, or ſingle Bond; and 
ſometimes it is double or conditional, which is when it is attended upon and accom- 
panied with a Condition ; and then it is ſaid to be a Bond containing a Penalty, with 


Condition to pay Money, or to do or ſuffer ſome Act or Thing, Sc. And this Con- 


dition is ſometimes called a Deſeaſance, and then eſpecially when it is (as ſometimes 
is the Caſe) in another Deed or Inſtrument; for moſt commonly it is inſerted in the 


ſame Deed wherein the Obligation, being the other Part of it, is contained: 8 
| ther 


Ch. 6. H. 21. Bonds. 


then alſo it is either ſubſcribed under the Obligation, or included within the Body of 


ir. or indorſed upon the Back of it. And quacungue wia if the Condition be per- 
formed the Penalty is ſaved, if not, the Penalty is forfeited. 


(C) What is a god Obligation or not, as to its original Creation; and where 
an Accident or Fraud in the Writing of it, has been relieved in Equity. 


Firſt, As to the Manner and Form of making it. 


N Obligation may be made upon Parchment or Paper, and in looſe Parchment ths hes 
A or Paper, (Bro. Obl. 67, 33.) or in a Piece of Paper or Parchment ſewed in a be written, 


Book, and either way is good. Trin. 49 Fliz. B. R. 
Which Paper or Parchment muſt be firſt ſtamped with a treble Sixpenny Stamp. 


But if it be made on a Talley, Piece of Wood, or any other Thing but Paper or 
Parchment, altho' it be ſealed and delivered, yet it is void. Tin. 49 Eliz. B. R. 


And it may be made in the firſt or in the third Perſon, (notwithſtanding the In what Per- 


38 Ed. 3. c. 4 which intends only Obligations made beyond the Sea) and therefore an ſon. 
Obligation ſo made, as Memorandum, That A. of B. owes C. of D. 10 l. In Teſtimony 
whereof, &c. is good. O. Lit. 229. Etz. Obl. 9. 

An Accident or Fraud in the Writing of a Bond has been relieved in Equity ; as 
when the Writer had left out the Name of one of the Obligors, but his Hand and 
Seal was to the Bund. 3 Chan. Rep. 100. 

Altho' the beſt Manner and Form of an Obligation is that which is moſt uſual, Words. 

(which ſee in the Second Part) yet any Words in a Writing ſealed and delivered, | 
whereby a Man proves and declares himſelf ro have another Man's Money, or to be 
indebted to him, will make a good Obligation ; and therefore if a Man by Deed ſays 
but this, Memorandum, That I A. of B. do owe to C. of D. 201. to be paid at Eaſter 
next. Or Memorandum, That I A. of B. have had of C. of D. 20 l. of which there is 
101. bebind, [or of which I owe bim 10 l.] Or Memorandum, That I A. of B. have re- 
ceived of C. of D. 20 l. to be repaid bim again. Or Memorandum, That I A. of B. do 
grant to owe [or to pay] C. of D. 20 l. Or Memorandum, That I A. of B. do promiſe to 
pay C. of D. 20 l. Or Memorandum, That I A. of B. will pay to C. of D. 20 l. Or 
Memorandum, That I A. of B. have had 201. of the Money of C. of D. Or Memorandum, 
That I A. of B. bave borrowed of C. of D. 201. Or Memorandum, That I A. of B. do 
bind myſelf to C. of D. that he ſhall receive of me 201. All theſe and ſuch like are 
good Obligations. Dyer 12, 21,23. 9 Co.53. 35 H. 6. 9. 21 E. 4 39. 22 E. 4. 22, 
11 H. J. 6. Kew. 34. 

So if one ſays, Memorandum, That I A. of B. bind myſelf to C. of D. that he ſhall 
receive 201. by the Hands of J. S. when K. comes to bis Houſe, and at Michaelmas then 
next following 51. this is a good Obligation, and the Words [| by the Hands of J. D.] 
are void. Bro. Obl. 56. 

So if one bind himſelf thus: Memorandum, That I A. of B. owes to C. of D. 201. 
fr Payment o which I bind myſelf and my Goods ; this is a good Obligation, and will 
bind the Perſon but not his Goods. Bro. Obl. 16. 

So if one by Deed covenants or promiſes to do a 'Thing, and then uſes theſe 
Words, Ad quam quidem promiſſionem perimplendam obligo me in 201. this is a good 
Obligation for 20 J. Bro. Obl. 52. Dyer 6. 

So if one binds himſelf thus: Memorandum, That I A. of B. am bound to C. of D. 
to deliver him twenty Quarters of Corn by a Day, Ad quod performandum obligo me, with- 
out more Words; this is a good Obligation. Bro. Ol. 40. 

So if one binds himſelf thus: Memorandum, That I A. of B. bind myſelf to pay C. 

FD. 101. at Eafter, and if I fail to pay bim then, I do grant to pay bim 201. this is 
a good Obligation for the 20 J. if he fails to pay the 107. Bro. Ob. ng. 

And ſome ſay he may recover both the 20 J. and the 101. Foxall's Caſe, 9 Fac. B. R. 

So if one binds himſelf thus: Memorandum, That in Conſideration of a Bill of 501. 
wherein J. S. is bound for me to J. D. for Payment of 201. I do bind myſelf in 201. to 
the [ajd J. S. to ſave him barmleſs from all Actions of the ſame ; this is a good Obliga- 
tion; and if F. P. ſues F S. the Bill is forfeited. Fox v. Wright, Trin. 40 Eliz. B. R. 

Or if one binds himſelf thus: Be it known, &c. That I A. of B. do owe unto C. of 
D. the Sum of 141. to be paid at the Feaſt of, &c. together with 61, which I owe bim 
io B 
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don Bills and Recoguiſances, ſubſcribed with my Hand ; this is a good Bill, but j+ ; 
224 for no more or ow . 2 not for the 6 J. for the Words Jo on! tn 
Time of Payment of the 61. Adjudged Parret and Woolward's Ca e, M. 38 62 
39 Eliz. in Scacc“. | 

If one makes. a Writing in the Form of a Statute, which the Party ſeals, and 
afterwards legally delivers, but it is not ſealed by the King's and the Mayor's Seal 
according to the Statute ; altho' this be not a good Statute, yet it may be a good 
Obligation. Trin. 37 Eliz. B. R. Fitz. Accompt 79. 

If one binds himſelf to pay Money, or to do any other Thing, and afterwargs 
adds this Clauſe in the Deed: Et ad majorem bujus rei ſecuritatem inveni A. de B. 63 
C. de D. fidejuſſores, quorum unusquiſque obligat ſe in toto & in ſolid, and theſe two 
do alſo ſeal and deliver the Deed; this is a good Obligation to bind them altho' there 
be no other Words in the Deed. Perk. $. 158. Fitz. Obl. 1. 

If an Obligation be made to F. D. to the Uſe of J. &. this is a good Obligation for 
J. S in Equity; and ſome have ſaid he may releaſe it; but this is much to be 
doubted : For it is certain F. S cannot ſue the Obligor in his own Name, but when 
he has Cauſe of Suit he may compel 7. D. in Chancery to ſue the Obligor. By, 
Obligor 72. Cromp. Fur. 63. 

If A. of B. binds himſelf to C. of D. to pay 20 J. and ſays not when, yet the Obli- 
gation is good, and the Money is due preſently. So if the Obligation be ſolvendum 
nunguam, or ſolvendum at Doomſday ; the Obligation is good, and the folvendum void, 
and the Money is due preſently. So if A. of B. binds himſelf to C. of D. in 201. ſol- 
vendum A. de B. [where it ſhould be ſolvendum C. de D.] the Obligation is good, and 
the ſolvendum void. Bro. Obl. 47. 14 H. 8. 29. 21 Fd. 1. 46. 4 Ed. 4. 29. 

If the Obligation be made thus, [Cobligo me, c.] leaving out theſe Words followi ng 
[ Heredes, Executores & Adminiftratores| this is a good Obligation, and the Executors 
and Adminiſtrators, but not the Heir, are bound by it. And if ir be made thus, 
[ ſolvendum to the Obligee & Succeſſoribus ſuis] and not [ Executoribus, &c.] this is a 
good Obligation, and the Executors and Adminiſtrators, and not the Succeſſors, ex- 
cept it be in Caſe of a Corporation, ſhall take Advantage of it. Dyer 13. Bro. Ol.. 
15, 68. 

gy the Stat. 33 H. 8. c. 39. All Obligations and Specialties muſt be made to the 
King thus, Domino Regi, and to no other for his Uſe, Solvendum Domino Regi, Here 
dibus vel Executoribus ſuis. And theſe will have the Effect of a Statute Staple, Gs. 
and if unpaid at the King's Death, he may diſpoſe of them accordingly, either to his 
Heirs or Executors. 

An Obligation may be good altho' it contains falſe or incongruous Latin or Engliſh, 
or Latin be put for Engliſh, or econtra, if the Intent of the Parties may ſufficiently 
appear: And therefore if one be bound by the Name of Fohannes 1 or 
one binds himſelf in ofogenta for octeginta libris; or in ſeptungentis for ſeptuagiutis 
libris; in wiginti for viginti libris; in ſewteen for ſeventeen Pounds ; in quinguegenis 
for quingentts libris; (10 Co. 133. Fitz. Obl. 12. 2 Hf. 4. 14.) in ſeptuageſimo for 
ſeptuaginta libris, (adjudged Vernon's Caſe, M. 13 Fac. C B.) fexingentis for ſexceutis 
libris; in quinquageſſimis, or quiuque decies, for quinquaginta libris; in oftogenta for 
offoginta libris; or in viginta livers for viginti libris; in viginti nobilibus for twenty 
Nobles ; (Gray's Caſe, 5 Fac. B. R. M. 10 Car. B. R. adjudged) or in offigenta libris 
for oftoginta libris; or quinginta libris for quinquaginta libris; or the like: Theſe Miſ- 
priſions will not hurt the Obligations, for they are good notwithſtanding. Fitzh1g) 
v. Bridges, 3 & 4 Eliz. C. B. | 

But if one by the Obligation binds himſelf in guinqueagentis libris, or in quingea- 
gentis libris, or in quinagentis libris, or in ſegintis libris; theſe Obligations are void; 
for in theſe Caſes the Meaning is ſo uncertain, that it cannot be diſcerned, and no 


So if an Obligation be dated 23 fie Aprilie inſtead of Aprilis; this is a good Obliga- 
tion. Trin. 21 Fac. Nowel's Caſe. | 

And if an Obligation have no Date, or a falſe and impoſſible Date, or have but 
half the Date, as the Year of our Lord only; or if it wants theſe Words, In cui 
rei, Oc. or the like, if it be ſealed and delivered it is a good Obligation. 2 Co. 5. 

But now by Stat. 4 C. 2. c. 26. all Bonds muſt be in the Engliſh Language. R 


Averment will ſerve to ſupply it * Caſe. Paris's Caſe, M. 4 Fac. B. R. 


Secondly. 
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Secondly, As to the Matter and Subſtance of an Obligation, 


A ſingle Obligation may be to pay Money, or to do any other Thing that is lawful 
and poſſible, and ſuch Obligations are good. Bur if the Obligation be to bind a Mari 
to do a Thing unlawful or impoſſible, it is void : And therefore if one binds himſelf 
in an Obligation to kill a Man, burn a Houſe, maintain a Suit, or the like, it is void. 
So if the Obligation be made for Maintenance, or to that End, or if it be made pur- 
ſuant to and in Execution of an uſurious Contract, or the like, it is void. So if an 
Obligation be made againſt the Statute of 23 H. 6. it is void. So if one binds himſelf 
in an Obligation, and the Matter thereof is altogether uncertain or inſenſible, it is 
void; but if there be any reaſonable Certainty in it, it is good enough. So if one 
hinds himſelf to go to Rome in three Days under Pain of 20 J. this is void. 

o O. 110. | | 
A Bond was drawn in common Form for Payment of Money; but in Fact it was 
made on an Agreement, that the Plaintiff ſhould either marry ſuch a Perſon, or by 
way of Forfeiture pay the Defendant the Sum mentioned in the Condition of the 
Bond. The Court granted Relief againſt this Bond, it being contrary to the Nature 
of Marriage, which ought. to be free and without Compulſion. 2 Fern. 102, 

So if A. being a Widow, gives a Bond to B. for 100 J. if ſhe marries again, and 
B. gives a Bond to the Widow to pay her Executors the like Sum if ſhe ſhould not 
marry again, and the Widow ſoon after marries, her Bond ſhall be delivered up. 
2 Vern. 215. 

A Bill . be relieved againſt a Bond to a Houſe-keeper for ſecret Service, was diſ- 
miſſed; for Equity will not relieve in theſe Caſes unleſs it appears that the Woman 
be a common Strumpet, and uſed to draw in young Gentlemen, c. And if a Man 
gives a Bond to his Miſtreſs for Payment of Money; this is deemed a free Gift, and 
no Relief can be had againſt the Bond, 2 Vern. 242. 1 Vern. 483, 484 

A Bill was brought to be relieved againſt a Bond given by a Son to the Father (on 
the Father's ſettling Lands upon him in Tail) that the Son ſhall not dock the Intail. 
Per Cu-, The Bond is good, for had not the Son agreed to give the Bond, the 
Father might have made him only Tenant for Life. 2 Vern. 233. 

If a Son in plentiful Circumſtances gives a Bond to his Father for the Payment of 
1201. Annuity for Life; this (if done freely and without Coertion) is good. 

1 Hill. 607. 


(D) What is a good Condition of an Obligetion, or not. 


Firſt, As to the Manner and Form of making it. 


The Condition of an Obligation may be either in the ſame or in another Deed, and 
it may be indorſed on the Back of the Obligation, ſubſcribed under it, or contained 
within it; but the beſt way to make it is the uſual way, viz. The Condition of this 
Obligation is ſuch, &c. and yet if it be otherwiſe it may be good ; for if an Obligation 
be made from 4. to B. and on the Back of the ſame theſe Words are indorſed, 
[That whereas the within bounden A. is bound to B. in 20 yet B. willeth and 
granteth, that if A. pays to B. 10 l. at Baſter, that then the Obligation ſhall be void]; 
this is a good Condition. So if in the Cloſe of an Obligation of 20 J. theſe Words 
de added, That if A. (the Obligor) pays 101. to B. (the Obligee) at Eaſter, the Obliga- 
tion ſhall be void; this is a good Condition. So if an Obligation be made from A. to 
B. of 20 l. and theſe Words are ſubſcribed, Now therefore if the Obligor pays 5 l. 
Quarterly for four Tears, then it is agreed that the Obligation ſhall be void; this is a 
good Condition. So if a ſingle Obligation be made from A. to B. of 201. and after 
the Obligation is made, B. by another Deed grants, That if A. pays to him 101. at 
Eaſter, the Obligation ſhall be void; this is a good Condition or Defeaſance. But if A. 
binds himſelf in an Obligation to B. of 20 J and after B. binds himſelf in another 

bligation to A. to perform the Covenants of an Indenture, and in this ſecond Obli- 
dation there is a Proviſo, That B. ſhall nt ſue upon the firſt Obligation till ſuch a Time; 
this is not a good Condition. Plow. 141. 21 H. 6. 51. Fitz. Bar. 157, 265, Bro, 
bl. 89. Paſ. 8 Fac. Simpſon's Caſe. 21 H. 6. 51. 26 U. 8. 9. 
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If A be bound to B. in 204. with Condition, That if B. does not bring A. a Hurſe 
before Eaſter, that the Obligation ſhall be void; this is a good Condition: And if the 
Obligee will have Advantage of it, he muſt perform the Thing: Et fic de ſmilibys, 
26 H. 8. 8. 

So if A be bound in an Obligation to B. in 20 J with Condition, That if B. ſban 
bring twenty Loads. of Wood to the Houſe of A. that A. ſhall pay him the 20 l. or that A. 
ſhall pay him 201. when B. ſhall bring bim twenty Loads of Wood to bis Houſe ;, theſe 
are good Conditions, and the Thing muſt be done before the Money is to be paid, 
Bro. Connt 69. | | 

If the Condition of an Obligation be, That if A. (the Obligor) do not pay to B. (the 


Obligee) 101. that the Obligation ſhall be void; this is a good Condition, but it ſhall 


be taken according to the Words, and therefore the Obligor is not to pay it: And if 


— be ſued, he may plead Performance of the Condition in the not paying of it. By, 
Obl. 42. | 3 

If theſe Words be omitted in the Cloſe of the Condition, That then the Obligatiqy 
to be void; the Condition is void, but it does not hurt the Obligation, for that re- 
mains ſingle: But if the next Words, viz. Or ſhall ftand in Force, be omitted, the 
Condition is never the worſe; for as the Addition of them adds nothing to, ſo the 
Omiſſion of them detracts nothing from the Strength of the Obligation. Paſ. 9 Jac. 
B. R. Trueman and Parram's Caſe. 


Secondly, As to the Matter and Subſtance of the Condition of an Obligation. 


The Condition of an Obligation may be to do any lawful ar poſſible Thing, as to 
pay Money, deliver Goods or Cattle, acknowledge a Statute, enter into an Obliga. 
tion, make a Releaſe, make an Eſtate, ſurrender an Eſtate, make Reparations, for 
quiet enjoying, to ſave harmleſs, to defend a Title, to perform Covenants, to abide 
by an Award, to perform a Will, to give ſo much Land or Money in Legacy, to 
purchaſe Lands, to appear in a Court, to marry another, not to ſue, not to meddle 
with an Executorſhip, not to revoke a Letter of Attorney, not to be Surety, not to 
play at Cards or Dice, or any ſuch Thing; and ſuch a Condition is good. So alſo it 
ſeems a Condition that a Man ſhall not fell his Goods, is good. But when the 
Matter or Thing to be done by the Condition is nmlawful or impoſſible, or the Condi- 


tion itſelf is repugnant, inſenſible or incertain; the Condition is void, and in ſome 


Againſt Law, 


Impoſlible, 


Caſes the Obligation alſo. Paſ. 8 Fac. C. B. Vide Weſt's Symb. 

As to theſe Matters, theſe Things are to be obſerved : | 

Firſt, When the Thing injoined or reſtrained to be done, or not to be done by 
the Condition, is ſuch a Thing in its own Nature as the Commiſſion or Omiſſion 
thereof is malum in ſe; there not only the Condition, but the whole Obligation 
alſo is void ab initio: And therefore if one be bound in an Obligation, with Condition 
that he ſhall kill a Man, burn a Houſe, do any other Felony, commit any Treſpals, 
maintain any Suit unlawfully ; or (being an Officer) that he ſhall take Fees by Ex- 
tortion ; or that he (being a Sheriff, Ec.) ſhall let a Priſoner eſcape, or that he ſhall 
ſave. the Obligee harmleſs againſt an unlawful Deed, or that he ſhall not fave bis 
Land; or that he (being a Tradeſman) ſhall not uſe his Trade; and yet it ſeems a 
Condition that a Man ſhall not uſe his Trade in one Place, and at one Time, or it 
he does, that he ſhall pay ſo much by the Year unto another, is not a Condition 
againſt Law; (or that a Man being an Officer, and an Officer pro bond publico) ſhall 
not exerciſe his Office, or the like; this Condition is void, and makes the Obligation, 
and ſo the whole Deed void. But when the Thing to be, or not to be done by the 
Condition, is ſuch a Thing as the Omiſſion or Commiſſion thereof in its Nature is not 
malum in ſe, but only againſt ſome Maxim of Law, as that a Man ſhall make a Feoff- 
ment to his own Wife; or is but malum probibitum only, as that a Man ſhall erect a 
Cottage contrary to the Statute of 13 Eliz. or is repugnant to the State, as that 4 
Feoffee of Land ſhall not alien it, or take the Profits of it; or that a Tenant in Tail 
ſhall not ſuffer a Recovery of his Land, or the like; in theſe Caſes the Conditions 
only are void, and the Obligations remain ſingle and without a Condition. And yet 
perhaps if the Obligors be ſued upon theſe Obligations, they may have Relief in 
Equity. 10 Co. 101. 11 Co. 53. Co. Lit. 206. Dyer 304. Plow. 64. Fitz. Ob. 13. 

Secondly, When the Matter or Thing to be done by the Condition, is ſuch a Thing 
as in its Nature is impaſſible to be done at the Time of the making of the Obligation, 


there the Obligation is good, and the Condition only is void. And therefore F be 
I oun 
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bound in an Obligation with Condition, That I ſhall tand to the Award of certain 


Perſons, & c. provided that the Award be made before the tenth Day of May next, and 


provided that I have Warning fiſteen Days before the tenth of May, and this Obligation 
is made the ninth Day of May; this is a void Condition. And ſo if I be bound in an 
Obligation with Condition, T bat I will go to Rome within three Days, or that I will 
make an Eſtate of Whiteacre in Dale worth 10 l. per Ann. when re vera it is worth but 
51. per Ann. or that I will be Nonſuit in ſuch an Action, or aſſure {och a Piece of 
Ground, when in Truth there is no ſuch Action or Piece of Ground; this Condition is 
void, and the Obligation remains ſingle and good. 8o if the Condition be, That 
whereas A. had a Judgment againſt B. the Obligor for 20 l and the Obligee bath 
acknowledged Satisfaction; i therefore the Obligor ſhall before ſuch a Day get a i ar- 
rant from A. whereby the Obligee may be ſaved harmleſs for the ſame Acknowledgment, 
that then, &c. This Condition is void, and the Obligation alſo, for that it is not only 
impoſſible but againſt Law alſo. But when the Thing to be done by the Condition is 
a Thing poſſible at the Time of the making the Obligation, and after by Matter ex 
poft facto by the AX of God, the Ad of the Law, or the Act of the Obligee, it is be- 
come impoſſible ; in this Caſe the Obligation and Condition both are become void. 
And therefore if a Man be bound with Condition that he ſhall appear the next Term 
in ſuch a Court, and before the Day the Obligor dies; hereby the Obligation is 
ſaved. So if A. be bound to B. that J. S. ſhall marry Jane C. by ſuch a Day, and 
before the Day B. himſelf marries Fane G. hereby the Obligation is diſcharged, and 
B. ſhall never take Advantage of it. Perk. f. 735. Co. Lit. 2079. Fitz. Obl. 17. 
27 H.8. 29. 21 Ed. 4. 54. 42 Ed. 3. 6. 


Thirdly, When the Condition of an Obligation is ſo inſenſible and incertain that the toſerGtte and 
Meaning cannot be known, there the Condition only is void, and the Obligation incertain. 


: As if an Obligation be made by A. to B. with Condition, That A. ſhall keep 
B. without Damage againſt J. S. for to l. in which the Obligee is bound ta the Obligor; 
this Condition is void, and the Obligation ſingle. So if the Condition be, That A. 
ſhall pay bis Part of the Sums of Money that ſhall be levied for the trying the Cuſtoms of 
M. unleſs the Word levied be uſed for taxed in that Country, the Condition is inſen- 
ſible and void. If A. be bound to B. with Condition to ſave him harmleſs, and 
ſays not for what or againſt whom ; this Condition is void, and the Obligation ſingle ; 
but if any Senſe or Certainty may be made of it, the Obligation and Condition thall 
be both good. Paſ. 9 fac. B. R. 


Fourthly, When the Condition of an Obligation in the Matter of it is repugnant to Repugnant: 


the Obligation itſelf, there the Condition is void, and the Obligation good. And 
therefore if the Condition of an Obligation be, that the Obligee ſhall not have Benefit 
by the Obligation, or that he ſhall not ſue for the Money in the Obligation, or the 
like; this Condition is void, and the Obligation ſingle. And yet at this Day by a 
Defeaſance made after the Obligation it may be done. 7 H. 6. 44. 21H. J. 24, 30. 


Fifthly, When the Thing to be done by the Condition is to be done beyond Sea, it Not triable. 


has been held that the Condition is void, and the Obligation ſingle, becauſe the 
Thing was not triable here. 10 H. 6. 14. 21 Ed. 4. 10. 

But the Law is otherwiſe now, and that the Matter is triable here, and the Con- 
dition good. Trin. J Fac. B. R. | 

And in all other Caſes where a Deed in general is void for Miſnomer, Diſability, 
or otherwiſe, there an Obligation is void. Fitz. Obs. 2, 11. 

All Bonds with Conditions for the enjoying of Spiritual Livings contrary to the 
Statute of 13 Eliz. c. 20. are void by the Statute of 14 Eliz. c. 11. 

If any Perſon be drawn by Flattery or Threatning to enter into any Obligation 
ſimple or conditional to pay any Money not truly due, they may be relieved in Chan- 
cery, for which ſee the Statute of 31 H. 6. c. 39. 

See of Conditions before, p. 280, &c. 


(E) What Bonds or Obligations are void by the Statute Law. 
the Priſoner ſhall appear at the Day in the Writ; and all others taken in any other 


Form ſhall be void. And Perſons that are in his Ward by Execution, Condemnation, 
| P36 Capias 


FN. By the Stat. 23 H. 6. c. 10. No Sheriff or his Officers ſhall take any Obli- When void 
gation by Colour of their Offices of any Perſon in their Ward, but only to them- not being 


ſelves, and in the Name of their Office with Condition, with Sureties ſufficient, and ___ the 
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Capias Utlegatum, Excommunication, Sutety of the Peace, or ſome other ſpecial 
Caſe, being ſent for by a Juſtice for Felony, or the like, may not be bailed, And 
others that are arreſted on a Capias for Debt, or any Indictment, or otherwiſe by 
Writ, Bill or Warrant that are mainpernable, muſt be bailed. 

For the better Underſtanding of which Statute obſerve theſe Things : 

That ſuch Obligations as differ and vary from the Form of this Statute in Words 
and Circumſtances only, are good notwithſtanding this Statute. And therefore if a 
Priſoner makes an Obligation with a Condition to appear and anſwer in a Plea of 
Debt, and ſays no mote, nor does ſet down the Cauſe of rhe Debt ; this is a good 
Obligation: Villar's Caſe, M. 9 Fac. B. R. 

And if the Sheriff takes an Obligation with one Sutety only, or with two Suretiez 
that are inſufficient, or with two Sureties of another County ; this is a good Obliga. 
tion. So if the Debt for which the Party is arreſted be 300 J and the Sheriff takes 
an Obligation of 100 J. for his Appearance; this is a good Obligation, and it ccncerng 
him only. 10 Co. 101. | 

So if the Condition of the Obligation be for Appearance Menſe Paſche, omitting 
proxime futur ; yet it is a good Obligation. Villar Caſe. 

So if the Party was arreſted by an Attachment out of the Star- Chamber upon a 
Contempt, and the Condition of the Obligation was, That if the Obligee ſhall appear, 
and then and there ſhall anſwer a Contempt by him committed againſt the King ond hi; 
Conncit ; this was a good Obligation. And if the Party that makes the Obligation be 
not in the Sheriff's Cuſtody, altho* the Obligation be made in any other Manner 
eſſentially differing from the Form preſcribed in the Statute, if it be not againſt the 
Common Law it is a good Obligation. Dyer 364. | 

And therefore if when a Capias Utlegatum be delivered to the Shetiff againſt a Man, 
the Sheriff takes a Bond of him for his Fees and his Trouble; this Bond if it be nor 
within the Statute, yet it is againſt the Common Law, and therefore void, becauſe it 
is by Colour of Extortion. But where the Obligation, whether it be ſingle or double, 
made by a Priſoner, eſſentially differs by Addition, Alteration or Diminution, from 
the Form preſcribed in the Statute; there the Condition and Obligation are both void. 
Antley's Caſe, Hil. ) Fac. C. B. 

And therefore if ſuch a Priſoner makes an Obligation to any other beſides the 
Sheriff, altho' he to whom it be made be called Sheriff; or if he makes an Obligation 
to him by the Name of his Office, and does not rightly name him; as if he makes it 
to J. S. Vicecomiti in Comitatu predifte, whereas it ſhould be De Comitatu predids; 
all theſe Obligations are void by the Statute. And if the Sheriff takes an Obligation 
of a Priſoner for his Appearance in Caſe where he is not bailable by the Statute, and 
ſo lets him go free; or if he takes an Obligation of a Priſoner that is bailable for his 
Appearance, and inſerts other Things in the Condition, as to pay Money for Meat, 
Drink or Fees, or the like; or if he delivers a Man in Execution, and takes a Bond of 
him to ſave him harmleſs, or to be true Priſoner ; all theſe and ſuch like Obligations 
as theſe are void by the Statute. Neowe?'s Caſe, Trin. 21 Fac. 

If a Man be a Priſoner in Ludgate upon a Capias Utlegatum, and the Gaoler take! 
an Obligation of him with two Sureties, with Condition to ſave him harmleſs, and 
to diſcharge his Fees, and to yield his Body at all Times upon Summons, Sc. this i 
a void Obligation as well againſt the Sureties as againſt the Principal. Dyer 118, 119. 

If the Under-Marſhal of the w_ Bench takes an Obligation of one in Execution, 
and a Stranger, with Condition to fave him harmleſs of all Eſcapes, and ſo ſuffer the 
Priſoner to go at large ; this is a void Obligation. Dyer 324. 

If the Sheriff of Bedford, having a Priſoner by Force of an Execution, lets him go 
at large, and takes an Obligation of him, with Condition that he ſhall keep the 
Sheriff without Damage againſt the King and the Plaintiff, and be at all Times at the 
Commandmenr of the Sheriff as a true Priſoner, and appear before the Juſtices of 
the King at Heſtminſter, Ec. this is a void Obligation. Plow. 61, 62. 

If a Man be a Priſoner to the Sheriff for Suſpicion of Felony, and after a Writ 
comes to him to have all his Priſoners at a certain Day before the Juſtices of Gaol- 
Delivery of the ſame County, and thereupon the Priſoner makes a ſingle Obligation 
to the Sheriff to appear before the Juſtices the Day of the Writ ; this is a void Obli- 


| gation, becauſe it is ſingle and not with Condition. And if the Sheriff bails not one 


bailable by a ſingle Obligation; this is a void Obligation. Firz. Ol. 4. | 
Secondly, By Stat. 5 & 6 Ed. 6. c. 16. Bonds that concern the Buying and Selling 


of Offices are void. | 
1 | Third! 
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Thirdly, By Stat. 13 Eliz. c. 5. Bonds, Oc. made to avoid the Debt or Duty of others, 
ſhall (as to the Party whoſe Debt or Duty is endeavoured to be avoided) be void. 

Fourthly, By Stat. 14 Eliz. c. 11. All Bonds with Conditions for enjoying Spiritual 
Livings contrary to the 13 Fiz. c. 20. are made void. 

Fiftbly, By Stat. 16 Car. 2. c. J. All Securities obtained by Gaming are void. 

Sixthly, By Stat. 5 & 8 IV. 3. c. J. All Contracts and Securities given to procure 4 
Return of a Member of Parliament, contrary to the laſt Determination in the Houſe 
of Commons of the Right of Election for ſuch Place, or of more Perſons than are 
required by the Writ, Ec. ſhall be adjudged void. 

Seventhly, By Stat. 4 & 5 Ann. c. 14. All Inſtruments and Agreements for farming 
or purchaſing Charity Money upon Briefs are declared void. Arid the Purchaſor is 
to forfeit 500 J. for the Uſe of the Sufferers, to be recovered by Action, Oc. 

Eighthly, By Stat. 12 Ann. Sefſ. 2. c. 11. Bonds upon exceſſive Uſury are void. 


(F) How a ſingle Obligation fhall be conftrued. 


Single Obligation is always taken moſt in Advantage of the Obligee and againſt 

the Obligor; but it is otherwiſe of the Condition of an Obligation, for this is al- 

ways taken moſt in Advantage of the Obligor and againſt the Obligee. 10 H. J. 1. 16. 
If two, three or more bind themſelves in an Obligation thus, Ohligamus nos, [we 
oblige (or bind) us], and ſay no more, the Obligation is and ſhall be taken to be 
joint only, and not ſeveral; but if it be thus, Obligamus nos & utrumgue noſtrum, = 


oblige (or bind) us, and both of us]; or Obligamus nos & unumquemgue noſtrum, (we 
bind us, and every one of us]; or Obligamus nos & quemlibet naſtrum, [we bind us, 
and every of us]; or Obligamus nos & alterum noſtrum, [we bind us, and each of us]; 
in all theſe Caſes the Obligation is both joint and ſeveral, ſo as the Obligee may ſue 
all the Obligors together, or all of them apart, at his Pleaſure; but he may not ſue 
ſome of them, and ſpare the Reſt, but he muſt ſue them all together or all apart by 
ſeveral Præcipes; and in this Caſe he may have ſeveral Judgments and ſeveral Execu- 
tions againſt the Obligors, and take their Bodies in Execution; but he ſhall have 
Satisfaction but once, or from one of them only, for after he has been ſatisfied by 
one, the Reſt ſhall be diſcharged. But in the firſt Caſe where the Obligation is joint 
and not ſeveral, the Obligee muſt ſue all the Obligors together, for he cannot ſue 
one alone with Effect without the Reſt, unleſs it be in ſome ſpecial Caſes; as where 
one of the Obligors alone doth ſeal the Deed, or where all of them ſeal, but one-of 
them is an Infant, a Woman Covert, or the like, or where one of them is dead ; for 
in theſe Caſes one or ſome of them may be charged without the Reſt. But otherwiſe 
the Plaintiff cannot proceed in his Suit againſt one or ſome of them without the Reſt, 
except the Defendant gives him Advantage, for howſoever the Suit be well begun, 
when one or ſome of them alone is or are ſued, (Hil. 39 Flix. B. R. adjudged) it 
ſhall not be intended that the Reſt are living until it be ſhewed by the other Party, 
yet the Defendant is not bound to anſwer unleſs the Reſt be ſued alſo; and therefore 
in this Caſe he or they that is or are ſued alone are thus to take the Advantage of it, 
diz. to ſhew the Matter to the Court, and to plead in Abatement of the Writ; for 


tion, the Jury muſt find againſt him, and he will be charged with the whole Debt ; 
and ſo alſo if one appears, and the other makes Default and is outlawed, he that ap- 


pears muſt anſwer all. Dyer 19, 310. $5 Co. 119. 9 Co. 53. Old Nat. Br. 62. Bro. 
Joiutenancy 4, 16. 


Executors and Adminiſtrators ſha!l be bound by the Obligation of the Obligor 
altho* they be not named; but the Heir of the Obligor ſhall not be bound by the 
Obligation unleſs he be named in the Obligation, vis. Obligo me, Heredes, Sc. Dyer 
14, 27, 

If an Obligation be made to one and his Heirs, or to one and his Succeſſors, the 
Executors and Adminiſtrators, not the Heir or Succeſſor, ſhall take Advantage of ir. 
If one binds himſelf in an Obligation of 200 J. to A. and B. ſolvendum 100 J. to A. 
and 100 J. to B. and A. dies, the Executors of A. ſtall have 100 J. but B. ſhall have 
the whole 200 1. Sed quere. Dyer 350. ; 


ouſe, and at Michaclmas then next following 1004. more ; Michaelmas then next 
, following 
1. | 


if he appears and ſhews it not, but pleads No eſt faFnm, or the like, to the Obliga- 


If one binds himſelf by Obligation to F. & to pay him 100 J. when X comes to his 
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following ſhall be taken for next following the making of the Obligation, and not 
next following the coming of K. to his Houſe. Bro. Obl. 59. 

If one binds himſelf to pay Money upon a ſingle Obligation, and does not ſay 
when; in this Caſe it muſt be paid preſently. Dyer 128. Per three Juſtices, 277%. 
22 Fac. C. B. 

f one binds himſelf by Obligation to pay Money at Michaelmas, and does not ſay 
which Michaelmas ; this ſhall be taken for Michaelmas next after the Date of the Obli. 
gation ; and ſo alſo it ſhall be taken in the Condition of an Obligation. Cur? Marches 
of Males, T. 8 Car. F | 

If one binds himſelf to pay 20 J. in the Year of our Lord which ſhall be 1599. in 
and upon the 13th of Ofober next enſuing the Date of the Obligation; this ſhall be 
taken to be due the 13th of OdGober 1599. and not next after the Obligation, 
M. 9 Fac. B. R. 


(G) How an Obligation with a Condition, or tht Condition of an Obligation 
ſhall be conſtrued, and how it muſt and ought to be performed, 


Firſt, I ith Re ſped to the Perſons that are to do the Thing. 


1 Condition of an Obligation when it is doubtful is always taken moſt fa. 
vourably for the Obligor, in whoſe 2 it is made, and moſt againſt the 
Obligee, yet ſo as an equal and reaſonable Conſtruction be made according to the 
Minds of the Parties, altho' the Words ſound to a contrary Underſtanding. Hi. 
37 Eliz. B. R. Sharplus v. Hauckington. Dyer 14, 51. | 
If ſomething be by a Condition to be done, and it is ſet down indefinitely, and not 
ſet down who ſhall do it, if the Obligee has more Skill to do the Thing than the 
Obligor, ir ſhall be done by him, otherwiſe it ſhall be done by the Obligor ; as if 4 
Taylor be bound to me in an Obligation, with Condition that if I bring him three 
Yards of Cloth, which ſhall be meaſured and ſhaped ; and if he makes me a Cloak of 
it, 25 and it is not ſaid by whom it ſhall be ſhaped, this muſt be done by the Taylor, 
Perk. 5. 18s. | 


Secondly, With Reſpect to the Time of doing the Thing. 


If the Condition of an Obligation be to pay Money, or to do any other tranſitory 
A&t to the Obligee himſelf, and no Time is ſet for the doing thereof, but a Place 
only ; this regularly muſt be done in convenient Time, and that without Requeſt. 
So alſo in Caſe where the Thing to be done is in its Nature local, but yet ſuch a 
Thing as may be done as in the Abſence of the Obligee and without his Concur- 
rence ; as to acknowledge Satisfaction on a Judgment, make a Leaſe for Years, or 
the like, it muſt be done in convenient Time, and that without Requeſt. So alſo in 
Caſe where the 'Thing to be done is local, and the Concurrence of both Parties ne- 
ceſſary thereunto, yet when it is to be done to a Stranger, and not to the Obligee, 
as if the Condition be that the Obligor ſhall make a Feoffment to J. S. it muſt be 
done in convenient Time without Requeſt : But where the Thing to be done is local, 
and the Concurrence of both Parties neceſſary thereunto, and the Act is to be done 
by the Obligor himſelf, or by a Stranger, to the Obligee himſelf; as where the Con- 
dition is that the Obligor or a Stranger ſhall infeoff the Obligee; in this Caſe the 
Obligor, or the Stranger, ſhall have Time to do it during his Life, unleſs the Obligee 
haſtens it by Requeſt ; and if he requeſts it ſooner, then it muſt be done in conve- 
nient Time after Requeſt made: And yet if the Thing to be done be to be done 
wholly by the Obligor, or a Stranger, and doth nothing concern the Obligee ; 43 
where the Condition is that the Obligor ſhall go to Rome, or that J. &. ſhall preach 


at PauPs Croſs, or the like; in the firſt Caſe it may be done at any Time during the 


Life of the Obligor, and in the laſt Caſe it may be done at any Time during the 

Life of J. S. and Requeſt in this Caſe ſhall not haſten it. Cv. Lit. 208. 2 Cv. 79, 80. 

9 H. J. 16. | 
If an Obligation be with Condition to grant a Rent or an Annuity to the Obligee 


during his Life, to be paid at Eaſter, and no Time is ſet for the doing of it N. 
en 
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Rent muſt be granted before Eaſter next after the Obligation, or elſe the Obligation 
will be forfeited. And if the Condition be to grant an Advowſon, and no Time is 
ſet for the doing thereof, it muſt be done before the Church becomes void, or other- 
wiſe the Obligation ſhall be forfeited. 2 Co. 80. Co. Lit. 208. 

If the Condition be to do a Thing upon a Day in the Year, and there be two 
Days of that Name in the Year; in this Caſe it ſeems it muſt be done that Day that 
is furtheſt off from the Time of making of the Obligation, eſpecially if that Day be 
the more notorious of the two Days. Dyer 17. 

If the Condition be to pay 1cJ. the 11th of May next following, and the Obliga- 
tion is dated the 5th of May; in this Caſe the Money muſt be paid the 11th Day of 
the ſame N of May, and not of the next Month of May. Adjudged M 20 Fac. 

reſcot's Cale, 

l Iche Condition be to ſtand to the Award of J. S. and J. F. awards Money to be 
paid, but ſets no Time for the Payment of it; this muſt de paid in convenient Time, 
elſe the Obligation ſhall be forfeited, 22 Ed. 4. 25. 

If one be bound to me in an Obligation, with Condition that if I infeoff him of 
Whiteacre he will pay me 10. but does not ſay when; this muſt be done as ſoon as I 
make him the Feoffment. So if one be bound to me that if the Goods I have deli- 
vered to B. ſhall be loſt, that C. ſhall ſatisfy me for them, and does not ſay when; 
this ſhall be preſently after the loſing. Perk. F. 797, 799. 

If the Condition be to pay 7. S. Money when be ſhall come to the Age of twenty- 
one Years; in this Caſe it muſt be paid the very Day J. &. comes to his full Ape, 
and Payment after is not ſufficient Performance of the Condition. AM. 2 Fac. B. R. 
Guang Morſe's Caſe, : 

It the Condicion be to come at a Day to ſuch a Place to do a Thing, and the 
Thing cannot be done without the Concurrence of the other Party; in this Caſe the 
Obligor muſt ſtay for the very laſt Inſtant of the Day for his coming, and it ſeems 
alſo be muſt ſtay at the Place all the Day long. 39 Blix. B. R. Fitz. Bar 92. | 

If the Condition be to pay Rent at Michaelmas, or within twenty Days after, the 
Obligation is not forfeited before the twenty Days be paſt. Adjudged P/ 39 Eliz. 

If one be to do a Thing on a Day certain, he may do it any Part of the Day 
whilſt the Light doth laſt; and if the Condition be to do a Thing by or before a 
Day, it may be done the laſt Inſtant of the Day before, and it is ſufficient. Bro. 
Condition 145. Dyer 17. 7 Ed. 4. 3. | 


Thirdly, Mith Reſpet to the Place where the Thing is to be done. 


If the Condition of an Obligation be to pay eg or do any like tranſitory AR, 
to the Obligee, on a Day certain, but no Place is ſer down where it ſhall be done; 
in this Caſe it muſt be done to the Perſon of the Obligee wherever he be; and for 
this Purpoſe the Obligor muſt at his Peril ſeek out the Obligee, if he be intra qua- 
tuor maria, otherwiſe the Obligation is forfeited; but if the Obligee be not within 
the Kingdom at the Time when the Thing is to be done, he is not bound to ſeek 
him; ſo neither is the Obligation forfeited for not doing of the Thing. So if one 
grants an Annuity to another, and does not ſet down where it ſhall be paid, and 
gives a Bond with Condition for the Payment thereof; in this Caſe it muſt be done 
to the Perſon of the Obligee wherever he be; and the like Law is where the Thing 
to be done by the Condition is to be done by or to a Stranger ; but when the Thing 
the Party is bound by the Condition to do is /0:al, he is not bound to go any further 
or to any other Place but to the Place itſelf; and therefore if the Condition be to 
make a Feoffment of a Piece of Land, the Party that is bound to do it is not bound 
to go to any other Place but to the Piece of Land to doit. And if a Man makes a 
Feoffment in Fee, or Leaſe for Life or Years of Land, rendring Rent generally, and 
gives an Obligation with Condition for the Payment of Rent, the Feoffee or Leſſee 
is not bound to go to any Place from the Land to ſeek the Feoffor or Leflor to pay 
bim this Rent. Perk. $. 780, 781. 7 Ed. 4. 4. 22 Ed. 4. 25. Lit. FG. 340, 341. 

If the Condition be to deliver twenty Quarters of Corn ſuch a Day to the Obligee, 
and no Place is ſet down where it ſhall be delivered; in this Caſe it is ſufficient, if 
the Obligor when the Corn is ready gives Notice thereof to the Obligee, and defires 
him to appoint a Place whereunto the Obligor may bring it, and if he refuſes to ap- 
Point a Place, it is at his own Peril; or the Obligor may bring the Corn to the 
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Houſe of the Obligee, (and this is the ſafeſt way) and if the Obligee refuſes it the 
Condition is performed, and the Obligation is diſcharged. Perk. 5 785. 


Fourthly, In Reſpe® of the Thing itſelf to be done. 


To perform If the Condition be to perform all the Covenants in an Indenture ; this ſhall be 
taken as well for the Covenants in Law as for the Covenants in Deed. 4 Cy. 80. 
Dyer 25). | 
"If 3 be made of a Manor excepting a Cloſe, and the Leſſee makes an Obl:. 
gation to the Leſſor, with Condition that the Leſſee ſhall perform omnia & ſingula 
in ſcripto predifto contenta ; by this the Cloſe ſhall be taken to be within the Condi. 
tion; ſo that if the Leſſee diſturbs the Leſſor in the Cloſe excepted, this ſhall be a 
Breach of the Condition. Plow. 67. | 
To make a If the Condition be to make a Feoffment to the Obligee of Land ; in this Caſe the 
Feoffment, Feoffment may be made with or without Writing; and if it be made by Writing, it 
Leaſe, &c, may be made without any Warranty or Covenants, and this will be a ſufficient Per- 
formance of the Condition. But now Feofſments mnſt be in Writing. 
If the Condition be that the Obligor ſhall make a Leaſe to the Obligee for twenty 
Years, and it is not ſer down when the Leaſe ſhall begin, ir ſhall begin preſently, 
6 Co. 33. 
To make a If = Condition be that the Obligor ſhall do any Act upon Requcſt that the 
Releaſe of Counſel of the Obligee ſhall think reafonable ; as for Example, ſhall do any Act, Ec. 
other Aſſu- for the Releafing of an Obligation wherein the Obligee is bound to the Obligor; and 
OM the Obligee, by Advice of Counſel, deviſeth and requeſteth a Releaſe of all Demands 
to the Obligee and to J. &. In this Caſe the Obligor may refuſe to ſeal it altho' it be 
deviſed by the Counſel of the Obligee, becauſe it is unreaſonable; for it muſt be a 
reaſonable Act that the Obligor by this Condition is bound to do. Dyer 218. 
To pay Mo- If the Condition be to pay 10 J. at Michaetmas next, and 10. yearly after, until 
ney or Rent, 7. S. be made a Knight ; in this Caſe altho' J. S. be made a Knight before Michaelmas, 
yer the firſt 10/. at Michaelmas muſt be paid. Adjudged H. 39 Eliz. C. B. 
If the Condition be thus, That if the Obligor ſhall for ever pay yearly to the 
Obligee, Ec. 10 J. at the two uſual Feaſts, by equal Portions ; or if his Heirs ſhall at 
any Time hereafter pay 1001. at one Payment to the Obligee, that then the Obliga- 
tion to be void; in this Caſe altho* the Obligor has Election which of theſe two 


Things to do, yet becauſe the Intent is apparent e Things ſhould be 
done, if therefore the 100 J. be not paid beforę the firſt Feaſt, the 107. muſt be paid 
yearly. Adjudged M. 18 Fac. B. R. HarbertN. Rockſey. 


To warane If the Condition of an Obligation from A. to B. be thus, That whereas A. bath ſold to 
Land, and for B. certain Meadew in Dale, that the ſaid A. fhall warrant the ſame againſt Lord and King, 
quiet enjoy- and all others, if the ſaid B. hall peaceably enjoy it to him and bis Heirs of the Lord of 
ing. the Manor of M. by the Services due after the Cuſtom, &c. in this Caſe the Subſtance 
being for quiet enjoying, it ſhall be extended that way; and altho' it be not ſaid what 
be ſhall warrant, yet it ſhall be taken the Land in Queſtion; and the Warranty ſhall 
be conſtrued to laſt only for the Life of B. and not to extend to any new Titles 
after the Covenant, eſpecially ſuch as are by the Act and Default of the Obligee him- 
ſelf; as if he commits a Forfvieure, and the Lord enters, or the like. Dyer 42, 43. 
To prove a If the Condition be, that the Obligor ſhall ſufficiently prove ſuch a Thing; this 
Thing. Fea be iaken for Proof by Inqueſt, and accordingly it muſt be done: Bur if the 
Condition be, that it ſhall be done by ſuch a Time, or before ſuch Perſons, as when 
or where Proof cannot be had, then it is otherwiſe. Where the Word Proof is put 
generally, it ſhall be underſtood of Proof by Juſtice ; but when the Parties agree 
upon another Form of Proof, that ſhall prevail againſt that which is but Inſtruction of 
Law. Perk. $. 191. 10 Ed. 4. 11. E9 Gold's Caſe, Hob. 125. | 
To ſuffer a If one be bound in an Obligation with Condition to ſuffer his Wife to give to het 
Wiſe to make Kinsfolks, Children or others, Portions of his Goods to the Value of 100 / and that 
a Will. he will perform it, and ſhe gives Part to one and Part to another; in this Caſe the 
Husband muſt perform it accordingly : But if the Condition be to ſuffer her to give 
A. and B. 100 J. and that he will perform it, and the gives 100 J. to A. he is not 
bound to perform this. Trin. J Fac. CB. | 
If the Condition be, that he ſhall perform his Wife's Wil), ſo it does not exceed 
201. and ſhe makes a Will, and deviſes 1007. in this Caſe he is not bound to perform 
the Will for the 20/. Hil. ) Fac. B. R. adjudged, 
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Fifthly, In Reſpect of the Manner and Order of doing the J. bing, &c. 


If the Condition of an Obligation be, that the Obligor ſhall infeoff the Obligee and 


ſuch others as he ſhall name by a Day; in this Caſe the Obligee muſt do the 155 Act, 


viz. name the others, otherwiſe the Obligor doth not forfeit his Obligation by the 
not * of it; but if the Condition be to infeoff me, or ſuch others as T ſhall 


name before ſuch a Day; in this Caſe if I do not name others, he muſt infeoff me 
before the Day at his Peril. Kel. 

If the Condition be, that the Obligor ſhall make ſuch an Eſtate of Lands as 7. 5 
ſhall adviſe ; J. F. muſt firſt adviſe, and this muſt be made known unto the Ob igor 
ere he is bound to do any Thing; and if he never adviſes, he is never bound to do 
any Thing; for ir is in this Caſe as if one be bound to ſtand to the Award of 7. S. 
and J. S. never makes any, or makes a void Award, which is all one. 5 Co. 25. 
Ed. 4 13. Perk: $. 11s. 

If the Condition be, to make ſuch a Diſcharge in ſuch a Court as the Obligee or 
his Counſel - ſhall adviſe; in this Caſe the Obligee muſt do the firſt Act, viz, adviſe, 
and give Notice of the Advice to the Obligor before he be bound to do any Thing: 
But if the Condition be, to make ſuch a Diſcharge in ſuch a Court ſuc 


h a Day as 
the Judge of that Court ſhall adviſe; in this Caſe the Obligor muſt at his Peril pro- 


cure the Judge to adviſe a Diſcharge, and it muſt be done that very Day, or the 
Obligation will be forfeited. 5 Co. 23. 


If the Condition be, to pay 201. to the Obligee when he comes to London; in this 
Caſe the Obligee muſt do the firſt Act, viz. make known to the Obligor when he 
firſt comes to London, for otherwiſe ir ſeems the Obligor is not bound to pay the 
Money. Per Juſt. Nichols, M. 13 Fac. C. B. 


If the Condition be, that the Obligor ſhall levy a Fine to the Obligee before ſuch a 


Day, the Obligee muſt do the firſt Act, viz. ſue out the Writ of Covenant. $5 Co. 


129. Dyer 371. | 

if the Condition be, that the Obligor ſhall deliver twenty Cloths to the Obligee 
fuch a Day, the Otligee paying for every Cloth immediately after the Delivery 20 /. 
in this Caſe the Cloths muſt be delivered altho* the Obligee refuſes to pay the Money; 
but if immediately aftey be left out, it ſeems the Obligor is not bound to-deliver the 
Cloth unleſs the Obligee firſt pays the Money. 21 Ed. 4. 52. 

If the Condition be, that the Obligor and his Heirs ſhall at any Time upon Re- 
queſt made do any Act, Sc. that the Obligee ſhall require, Sc. and the Obligee 
tenders a Releaſe or other Deed to ſeal; in this Caſe if the Obligee, or his Heirs, 
that is to ſeal the Deed be an illiterate Man, he may refuſe to ſeal it until he can get 
Somebody to read it unto him ; but he may not refuſe or delay to ſeal it until he can 
have a Lawyer's Advice upon it, but he will forfeit his Obligation. 2 Co. 3, 4- 
Dyer 337. - 

"if the Condition be, to do any Thing upon Requeſt, the Obligor until Requeſt be 
made is not bound to do any Thing towards it, neither can he forfeit his Obligation 
till then, And yet if in this Caſe the Obligor diſables himſelf to do the Thing be 
has undertaken to do upon Requeſt, before the Requeſt made, the Obligation may be 
forfeited without any Requeſt made. Perk. F. 173. 5 Co. 21. | 

If the Condition be, that the Obligor ſhall within a certain Time ſurrender ſuch 
Land of his for an Annuity of ſo much as they ſhall agree upon, and they agree 
upon 10 J. per Annum ; in this Caſe the Obligor is not bound to make the Surrender 
until the Annuity be made and tendred unto him. 14 H. 8. 

If the Condition be, to deliver to the Obligee an Obligation wherein the Obligee 
is bound, Sc. or to ſeal and deliver to the Obligee ſuch a Releaſe of it as ſhall be 
deviſed by the Counſel of the Obligee before Michaelmas, and the Counſel do not 
adviſe any Releaſe before Michaelmas ; in this Caſe the Obligor is diſcharged of the 
On, for the Obligee is to do the firſt Act. Adjudged H 37 El. C. B. Greeing- 

am's Caſe. | 

If A be bound to B. in an Obligation, with Condition that A. and his Wife ſhall 
levy a Fine of Land to C. and D. and their Heirs, and at their Coſts and Charges - 
this ſhall be conſtrued to be at the Coſts of the Obligor, and not at the Coſts of the 


Conuſees ; but if the Word (and] be omitted, perhaps it may be otherwiſe. Trin. 
4 Jac. BR, | 
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If the Condition be thus, that if the Wife dies before Michaelmas without Iſſue of 
her Body then living, that the Obligation ſhall be void; in this Caſe then living ſhall 
relate ad proximum antecedens, and not to the Death of the Wife; and therefore if 
ſhe has Iſſue, and dies, and after before Michaelmas the Iſſue dies alſo, the Obligation 
is void. Dyer 17. | | | LF 

If the Condition be, that if the Obligot ſhall waſte the Goods of the Obligee (his 
Maſter), and this Waſte within three Months after due Proof, either by Confeſion 
or otherwiſe, be notified on the Obligor, that the Obligor ſhall ſatisfy the Obligee for 
it, and the Obligor confeſſes the Waſte under his Hand and Seal; in this Caſe this 
Proof, tho? it be extrajudicial, is ſufficient. Gold's Caſe, M. 13 Fac. 

When the Condition of an Obligation is to do two Things by a Day, and at the 
Time of making of the Obligation both of them are poſſible, but after and before the 
Time when the ſame is to be done, one of the Things is become impoſſible by the Act 
of God, or by the ſole Act and Laches of the Obligee himſelf; in this Caſe the 
Obligor is not bound to do the other Thing that is poſſible, but is diſcharged of the 
whole Obligation : But if at the Time of the making of the Obligation one of the 
Things is and the other of the Things is not poſſible to be done, he muſt perform 
that which is poſſible. And if in the firſt Place one of the Things become impoſſible 
afterwards by the Act of the Obligor, or a Stranger, the Obligor muſt do the other 
Thing at his Peril. And when the Condition of an Obligation is to do one ſingle 
Thing, which afterwards before the Time when it is to be done becomes impoſſible to 
be done in all or in Part, the Obligation is wholly diſcharged ; and yet if it be poſſible 
to be done in any Part, it ſhall be performed as near to the Condition as may be. 
5 Co. 22. Co. Lit. 20%. Dyer 262. 15 H. 7.2. 4H. J. 4. 

If the Condition be to do one of two Things, as to make a Feoffment to me, or 
pay me 20 l. in this Caſe if the Obligor does either of them, it is ſufficient. But if 
the Condition be in the Copularive, as to infeoff me, and pay me 20 J. in this Caſe 


the doing of one of them will not ſuffice, but he muſt do both. 21 Ed. 3. 29. 


If the Condition be to pay to A. B. and C 30 J. a- piece within a Week after they 
come to eighteen Years of Age, or within forty Days after their Days of Marriage, 
after Notice given thereof, which ſhall firſt happen ; in this Caſe this Notice muſt go 
to both the Parties, ſo that Notice muſt be given when they are eighteen Years of 
Age, otherwiſe and until Notice given the Obligor is not bound to pay the Money. 
Per Juſt. Dodridge, M. 2 Car. B. R. 


(H) ben the Condition of an Obligation ſhall be ſuid to be performed, and 
the Obligation ſaved or ſatisfied, or not. 


See before of Conditions, p. 280, &c. 


HE Matter of a Condition of an Obligation is ſometimes Afirmative and Con- 

pulſory, and conſiſts of ſomething to be done; and ſometimes it is Negative and 
Reſtrictive, and conſiſts of ſomething not to be done; the not doing in the firſt Cale, 
and doing in the latter Caſe, cauſeth the Obligation to be forfeited ; and the doing in 
the firſt Caſe, and not doing in the latter, ſaves the Obligation. 

If one be bound in an Obligation to me, with Condition to infeoff me of Lind, 
and the Obligor does firſt make a Leaſe to me of it, and afterwards he makes a Re- 
leaſe of it to me and my Heirs; this is a good Performance of the Condition. . 
Lit. 2079. Plow. 67. 17 Ed. 4. 3. 

If a Condition be to make me a Feoffment of Land, and he tenders me a Feoffment, 
and I refuſe it; by this the Condition is performed. So if the Condition be, to make 
a Feoffment to my Uſe, and when it is made I refuſe it; this is a good Performance 
of the Condition. Burt if a Man binds himſelf in an Obligation to me, with Condi- 
tion to make a Feoffment to a Stranger, and he tenders the Feoffment to the Strange! 
and he refuſes it; this is no good Performance of the Condition, but the Obligation 
is forfeited. If the Condition be, to infeoff me and my Wife, and he tenders it © 
＋ and I refuſe it; this is a good Performance. Perk. f. 784. Fitz. Bar 82. Perk 

. 1758. 15 Ed. 4. 5. | 

If one binds himſelf in an Obligation to me, with Condition to make me a Feof- 

ment of the Manor of Dale by a Day, and he before the Day grants a Rent-charg* 


out of the ſame Manor to a Stranger, and afterwards and before the Day alſo os 
makes 
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makes me a Feoffment of the Land; this is a good Performance of the Condition; 
and the Grant of the Rent is no Breach thereof. But if the Obligor ſells Part of 

the Manor before, or makes a Feoffment to me but of one Moiety, or a third Part of 

the Manor; this is no good Performance of the Condition. And if in this Caſe the 

Obligor before the Day takes a Wife, and before the Day makes his Feoffment ac- 

cording to the Condition, but the Marriage continues until afte me Day; in this 
* Caſe the Condition is broken. 3 H. J. 4. 4 H. J. 4. Perk. 6. 7151. 

If the Condition be, that the Obligor ſhall infeoff me of the Manor of Dale, and 
he makes a Feoffment of the Manor of Sale, and I accept thereof; this is no Per- 
formance of the Condition, and that my Acceptance in this Caſe will not help. So if 
the Condition be, to make me a Feoffment of Land, and he gives me Money, a 
Horſe, or the like, in Recompence of this, and I accept thereof; this is no good Per- 
formance of the Condition : And the like Law is in all Caſes where the Condition is 
to do any collateral Thing, as to account, build a Houſe, enter into a Recogniſance, 
or the like, and the Obligor gives and the Obligee accepts ſome other Thing in Lieu 
thereof. And fo it is where the Condition is to make a Feoffment to a Stranger, and 
the Obligor gives and the Stranger takes another Thing in Lieu thereof. Bur if the 
Condition be, to infeoff me of Land ſuch a Day, and he makes and I take the Feoff- 
ment before the Day; this is a good Performance of the Condition. Perk. b. 749, 
n5t, 159. Dyer 1. 9 H. J. 1). 3 H. J. 4. 27 H. 8. 1. 14 H. 8. 15. 10H. ). 14. 

If the Condition be, to infeoff me or my Heirs in the Disjunctive, and the Obligor 
infeoff me and my Heirs; this is a good Performance of the Condition, for it is im- 
poſſible to infeoff my Heirs whilſt I live. And when two Things are to be done by 
a Condition, whereof the one is poſſible at the Time of making the Obligation, and 
the other not; in this Caſe it is ſufficient if he does the Thing which is poſſible. 

14 H. 8. 15. 5 Co. 112. : 

If the Condition be, to make me a Feoffment, or pay me 207. if the Obligor does 
either of them, it is ſufficient: But if the Condition be, to infeoff me, and pay me 
201. in this Caſe the Obligor muſt do both, or the Condition will not be performed ; 

& fic de ſimilibus. 21 Ed. 3. 29. | 

If the Condition be, that the Obligor ſhall make me a ſufficient Eſtate of Land by To make an 
the Advice of *. and $. and they adviſe an inſufficient Eſtate, and the Obligor 3 
makes the Eſtate according to that Advice; this is a good Performance of the Con- 
dition. But if the Condition be, that the Obligor ſhall make a good and ſure 
Eſtate, and he by Advice of Counſel makes an Eſtate that is not good and ſure; this 
is no good Performance of the Condition. Perk. 5. 776. KXelw. 95. 

If the Condition be, that the Obligor ſhall make me an Eſtate of Land, and 
makes the Eftate to another by my Appointment ; this is no Performance of the Con- 
dition. Fitz. Bar 55. | 

If the Condition be, that the Obligor or his Feoffees in Truſt ſhall make an Eſtate 
to the Obligee ſuch a Day, and the Feoffees do 'it without the Conſent of the 
Obligor ; this is no Performance of the Condition. Trin. 17 Fac. B. R. 

If the Condition be, to make further Aſſurance, and the Obligor makes further To make fur: 
Aſſurance upon Condition without the Agreement of the other Party; this is no good ther Aſlu- 
Performance of the Condition. Paſ. 8 Fac. C. B. — 

If the Condition be, to ſave me harmleſs from an Annuity wherewith my Land is To fave 
charged, and the Obligor pays the ſame yearly, and gets me an Acquittance for the harmle6. 
ſame from the Party; this is a good Performance of the Condition. But if the Con- 
dition be, to diſcharge me of ſuch an Annuity ; in this Caſe Payment and procuring 
me a Releaſe is no good Performance of the Condition. 37 H. 6. 18. Perk. F. 792. 

If the Condition be, that the Feoffees or Leſſees of the Obligor, or ſuch Lands To grant a 
which they have in Truſt, ſhall grant me a Rent-charge, or releaſe their Right to me Rent, or to 


before ſuch a Day, and there be three Feoffees or Leſſees, and two of them only _— 


e grant this Rent, or make this Releaſe; this is no good Performance of the Condition. 
Perk. F. 190. Fitz. Bar vo. | 

„ If the Condition be, that the Obligor ſhall purchaſe and procure to me and my 
n Heirs a Rent of 51. per Ann. and a Stranger has ſuch a Rent out of my Land, and 
8 X gets him to releaſe this to me; this is a good Performance of the Condition. 
k yer 15. 


And if one be bound with Condition to grant me the Rent and Farm of ſuch a 
Mill before Michaelmas, to be had and received until I be paid 10}. and before that 
| ; 10 E Time 
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Time he leaſes the Mill to me at a Rent, and then ſuffers me to detain ſo much of 


the Rent; this is a Performance of the Condition. Fitz. Bar 77. | 
To delivera If the Condition be, to deliver me a Horſe, and the Obligor tenders the Horſe to 
Horſe. me, and I tefuſe him, hereby the Condition is performed; and ſo in all ſuch like 


Caſes where the Obligor is to do any collateral Thing, as ſtand to an Award, or the 

Tender and like; if the Obligor offers to do it, and the Obligee refuſes, the Condition is per- 

Refuſal. formed, and the Obligation diſcharged for ever. Cp. Lit. 207, 

To pay Mo- If the Condition be, to pay Money at a Day certain, and the Obligor pays a little 

ney. before Night, Time enough for the Receiver to ſee and number his Money by Day. 

light; this is a good Performance of the Condition. And if the Condition be, to 

pay Money by or before a Day; Payment the laſt Inſtant of the Day before, is 3 

ſufficient Performance of the Condition. Dyer 17. Co. Lit. 202. Bro. Condition 1 5. 

If the Condition be, to pay me a Sum of Money at a Day certain, and the 
Obligor pays me leſs Money. before the Day, or all the Money before or at the Day, 

| or gives me ſomething elſe before or at the Day of Payment in Lieu thereof, or p ys 
me all the Money, or a lefſer Sum at the Day appointed, bur in another Place, and 
not the Place mentioned in the Condition, and I accept thereof; in all theſe Cafes 

| the Condition is well performed. Perk. $. 7, 48. 34H. 6. 1). 21 Ed. 3. 13. 5 

| 117. 9 Co. 79. Bro. Obl. 64. | 

| | But if a Stranger to the Condition does ſo, and I accept thereof; this is no good 

Performance of the Condition. Adjudged Trin. 36 Elix. | 
And if the Obligor pays leſs than the whole Money at the Day of Payment, and 

the Obligee accepts thereof; this is no good Performance of the Condition: And if 

| the Thing to be done be a collateral Thing, as to account, or the like, and the 
| Obligor gives to the Obligee Money, or a Horſe in Lieu thereof, and the Obligee ac- 
cepts it; this is no good Performance of the Condition. And if the Obligor pays the 
Money to the Obligee after the Day of Payment; this is no Performance of the Con- 
dition, but the Obligation is forfeited, and the Money paid ſhall go in Part towards | 
the Forfeiture : And yet in this Caſe the Defendant at this Day being ſued upon this 
| Obligation, uſually adventures to plead Conditions performed, and gives the ſpecial 
| Matter in Evidence to the Jury, who for the moſt part finds againſt the Obligee, 
Adjudged 27 Eliz. 

And yet if the Condition be, to pay me Money at a Day certain, or to pay an- 
other Money at a Day certain, and the Obligor pays me or the Stranger at ſeveral 
Times before the Day, and I or the Stranger accept thereof; this is a good Perform- 
ance of the Condition, Dyer 18. 

But if the Obligee only promiſes to accept of a Horſe for his Money at the Time 
of Payment, and when the Time of Payment comes, and a Tender of the Horſe is 
made to him, he refuſes him; this Tender is not a ſufficient Performance of the Con- 
dition. 18 Ed. 4. 

If the Condition be, to pay Money at a Day and Place certain, and the Obligor 
tenders it at the Time and Place, and the Obligee is not ready to receive it; or being 
ready, refuſes to receive it; this is a good Performance of the Condition to ſave the 
Forfeiture, of the Obligation: And yet if the Obligor be afterwards ſued for this 
Money, he muſt ſay in his Pleading that he is ſtill ready to pay it, and he muſt 
tender it in Court. Burt if one be bound by a ſingle Obligation to pay Money, and 
after at the ſame or ſome other Time he has a Defeaſance from the Obligee, rhat 
upon Payment of a leſſer Sum the Obligation ſhall be void, and the Obligee refulcs 
the Money when the ſame is tendred at the Time when by the Defeaſance it is to be 
paid ; in this Caſe the Obligor is not bound to tender the Money in Court, neither 
hath the Ovligee any Remedy for it. Co. Lis. 208, 20g. 27 H. 8. 10. Perk. . 84 

If the Condition be, to pay me Money at a Day and Place certain, and the Obligor 
tenders it to me the ſame Day in another Place; this is no Performance of the Con- 
dition, and therefore in that Caſe I may refuſe it. 41 Ed. 3. 25. | 

If the Condition be, to pay Money between two Days; Payment of the Money 
upon either of thoſe Days, is not a good Performance of the Condition; but the Pay- 
ment muſt be between the two Days. Dyer 17. 

If the Condition be, to pay me Money at a Day certain, and I bid the Oblizor 
pay the Money to one that I do owe ſo much more unto, or I bid him lay out the 
Money for me, or I bid him keep it for ſuch a Debt I owe unto him, and he docs 
ſo, and I accept thereof; this is a good Performance of the Condition. If the wr 
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dition be, to pay me Money, and I appoint another to receive it, 


; and the Obligor 
pays it unto him; this is a good Performance of the Condition, igo 


Perk. F. 748. 
27 H. 6. 6. Fitz. Bar 43. erk. H. 74 


If the Condition be, that a Stranger ſhall pay to the Oblig 


ee 10 l. and the Obligee 
accepts a Horſe for it; this is a good Performance of the Condition. But if = * 
Condition be, that one Stranger ſhall pay to another Stranger 10 and the one gives 


and the other takes a Horſe in Lieu of this; this is no good Performance of the 
Condition. Co. Lit. 208, 209. Dyer 56. 

If the Condition be, to pay me 207. of lawful Engliſh Money, and the Obligor 
pays me in Spaniſh, or in any other Money current in this Realm; this is a good 
Performance of the Condition. But Payment in Farthings is no good Payment. If 
the Condition be, to pay me 207. and the Obligor pays me ſome of the 20 J. in 
counterfeit Pieces, which I not perceiving at the Time do put up and accept ; but 
after upon a Review I do perceive ſome of them to be naught, and thereupon I do 
ſend it back to him again; in this Caſe the Condition is well performed, and there- 
fore the ſending back of the Money again will not cauſe a Breach afterwards. Vide 
Terms de la Ley, Tit. Coin. 

If neither the Principal nor Intereſt upon a Bond has been demanded in twenty 
or thirty Years, it will be preſumed in Equity that the Bond is ſatisfied ; and a per- 
petual Injunction has been granted to ſtay all Proceedings on ſuch Bonds. 1 Ch. Rep. 

"8. Finch's Rep. 18. HE 

If the Condition be, that I ſhall ſtand to the Award of J. & and he awards me to To ſtand to 
pay 20 J. to l. by a Day, and at the Day I tender him the 207. but he refuſes a Award, 
it; in this Caſe I have ſufficiently proved the Condition, and the Obligation is ſaved. 

22 Ed. 4. 2. 

If * Condition be, that I ſhall ſtand to the Award of J. S. and he awards that I 
ſhall enter a Retraxit in a Suit depending between me and the other Party, and I do 
not ſo, but am nonſuited, or diſcontinue my Suit ; this is no good Performance of 
the Condition. 22 Ed. 4. 25. 

If the Condition be, that the Obligor ſhall come ſuch a Day to ſuch a Place, and To ſhew a 
ſhew me a Releaſe, and he comes to the Place the latter Part of the Day, and ſtays Releaſe. 
there till the Light of the Day be gone, ready to ſhew his Releaſe, but I come not 
thither ; this is a good Performance of the Condition. 22 Ea. 2. 

If one makes a Leaſe of Land to me, and binds himſelf in an Obligation, with For quiet en- 
Condition to ſuffer me quietly to enjoy the Land without the Let of him or any joying. 
other; in this Caſe if he himſelf, nor any other by his Incitement, diſturbs me, the 
Condition is performed ; and if a Stranger that has Title enters without his Procure- 
ment or Occaſion, this is no Breach of the Condition. Dyer 255. 17 Ed. 4. 3. 

If the Condition be, to appear in the King's Bench ſuch a Day to anſwer J. F. To appear. 
and at the Day the Obligor appears, but the Plaintiff is eſſoined, ſo that the De- 
fendant cannot anſwer him, or the Suit is diſcontinued by the Demiſe of the King 
before the Day of Appearance; in theſe Caſes the Condition is performed, and the 
Obligation ſaved. But if the Obligor in this Caſe when he appears does not cauſe 
his Appearance to be entred of Record, the Obligation is forfeited, Perk. f. 760,758. 

2 Ed. 4. 3. 

If = Condition be, to appear Coram Domino Rege, and the Obligor appears before 
the King's Perſon ; this ie, no Performance of the Condition. And if the Condition 
be, to appear Coram Fuſticiariis Domini Regis, and the Obligor appears before them 
out of Court; this is no Performance of the Condition. 8 H. 4. 6. | 

If the Condition be, that a Stranger ſhall make an Obligation to the Obligee, and To make a 
the Stranger tenders it, and the Obligee refuſes it; this a good Performance of the Bond, 
Condition : But if the Condition be, that the Obligor ſhall make an Obligation to a 
Stranger, and the Obligor tenders it, and the Stranger refuſes it; this is no Perform- 
ance of the Condition. Co. Lit. 208, 209. 10 H. 6. 16. 27 JI. 8. 1. 

If the Condition be, that the Obligor ſhall marry the Daughter of the Obligee by To marry a 
a Day, and he tenders himſelf, and ſhe refuſes; in this Caſe the Obligation is for- Woman. 
teited notwithſtanding this Tender and Refuſal. Perk. $. 756. 4 H. J. 3. 

If the Condition be, to deliver the Key of a Houſe and the quiet Poſſeſſion to To quit Poſ- 
7.S. to the Uſe of the Obligee; and the Obligor (the Houſe being cleared, and ſelion. 
every one out of the Houſe, and the Door locked) delivers the Key to F.S. this is 
no good Performance of the Condition, but 7. S. or the Obligee or his Deputy, ought 
to come and receive the Poſſeſſion. Dyer 219. 
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(1) Npen a ſingle Obligation ſhall be ſaid to be broken and forfeited, or non 


F an Obligation that is ſingle be not performed, as when it is to pay Money at a 
I Day, and the Money is not paid, the Obligation is broken; but if a Man be 
bound by an Obligation to pay Money at ſeveral Days, the Obligation is not forfeited, 
nor can be ſued until all the Days be paſt. And yet if the Condition of an Obliga. 
tion be, to pay Money at ſeveral Days, and the Obligor fails to pay the Money the 
firſt Day ; in this Caſe the Obligee may ſue for the Money due by the Obligation 
preſently. 8 Co. 153. Co. Lit. 292. E N. B. 267. 1 

If one be bound to pay Money at a Day certain by a ſingle Obligation or Bill, and 
the Obligor tenders the Money due at the Day to the Obligee, ſo as he will give him 
his Bill, or give him a Releaſe for the Money, and the Obligee refuſes ſo to do, and 
thereupon he refuſes to pay the Money; in this Caſe the Obligation is not forfeited, 
for the Obligor is not bound to pay the Money unleſs the Obligee will give up his 
Bill, or give him a Releaſe. But otherwiſe it is in Caſe where one is bound to pay 
Money by the Condition of an Obligation, for there the Obligor muſt pay the Money 
at his Peril, altho* the Obligee refuſes to deliver up the Obligation, or to give a Re. 
leaſe. Bro. Obl. 62. Fait 105. Fitz. Verdict 13. 

If one be bound to pay Money on a ſingle Bill at a Day, and the Obligor tenders 
the Money at the Day to the Obligee, and he refuſes it; in this Caſe he has no Re- 
medy for his Money. Sed guere. 


(K) Men the Condition of an Obligation ſhall be ſaid to be broken, and the 
Obligation forfeited, or not. 


| &- all Caſes when the Condition is not performed, or is broken, the Obligation is 
| forfeited, and till then it cannot be forfeited ; and therefore if one be bound in an 
Obligation with Condition to pay me 107. at Eaſter, before the Day comes the Obli- 
gation cannot be forfeited ; but if it be not paid at the Day the Obligation is forfeit- 
ed; and yet if the Obligee himſelf be the Cauſe of the Breach of the Condition, or 
the Thing to be done by the Condition is now become impoſſible by the Act of God, 
the Obligation is now become without Penalty; as if in old Time I had been bound 
in an Obligation to an Abbot that ſhould infeoff him before Chriſtmas, if A. enters 
into Religion, my Bond had been preſently forfeited ; but otherwiſe it had been if 
A. had been profeſſed under the Obedience of the Obligee himſelf. Bro. OV. 17. 
4 H. J. 4. 

1 If a Condition be, to make a Feoffment of Land to me ſuch a Day, and he be not 
upon the Land ready to make the Feoffment, altho' I come not there to receive it, 
yet the Condition is broken. Perk. F. 768, 769. 

If a Condition be, that when the Obligor ſhall come to his Aunt, he will infeoff the 
Obligee, or the Heirs of his Body ; in this Caſe he muſt do it as ſoon as he. comes to 
her, and the Obligee ſhall requeſt the Feoffment, or the Obligation is forfeited. 
$1 Mg. 29. : £ Or $183. : 

If a Condition be, to infeoff me of a Manor by a Day, and before the Day the 
Obligor makes a Feoffment of it to another ; hereby the Condition is broken, and the 
Obligation forfeited; and tho* the Obligor re-purchaſes it again before the Day, and 
then makes the Feoffment, yet this will not cure the Breach. 21 Ed. 4. 55. 

If a Condition be, to infeoff B. and C. and one of them dies before the Time be 
paſt wherein it ſhould be done; he muſt infeoff the Survivor of them, or the Condi- 


tion is broken. 4 H. 7 
To make a 


- 4+ 

If a Condition be, that if the Obligor before Michae/mas makes a Leaſe to the 
Obligee for thirty-one Years, if A. will aſſent, and if he will not aſſent, then for 
twenty-one Years; that then, Ec. if 4. does not aſſent, and the Leaſe for twenty- 
one Years be not made before Michaelmas, the Obligation is forfeited. Dyer 347. 

If the Condition be, that the Obligor ſhall make me an Eſtate upon Requeſt, and 
he tenders me an Eſtate before I requeſt it, and afterwards I do requeſt it, and he 
refuſes it; the Condition is broken, and the Obligation forfeited. H. 6. 24. 

If the Condition be, that the Obligor ſhall make a good Eſtate of Land, (being 


Copyhold Land) and he ſurrenders it abſolutely, and the Homage when they pe 
T | end 


ch. 6. H. l. Bonds. 845 


— 


ſent it do - preſent it conditionally ; This is no Breach of the Condition. Paſ. 
8 Fac. C. B. 

5 the Condition be, to make a good Eſtate of Land in Pee-fimple to 4. (a 
Woman) before ſuch a Time, and before ſuch a Time the Obligor takes a Wife, and 
the Day paſſes, and no Eſtate is made; the Condition is broken, and the Obligation 
forfeited : But if the Obligation be made to the Woman herſelf, then it is diſpenſed 
with by the Intermarriage. 4 H. J. 4. Keltv. - 

If the Condition be, that the Obligor and his Son ſhall do all ſuch Ads for the To make fur. 
better aſſuring of Land as the Obligee or his Counſel ſhall deviſe, and the Obligee ther Aſu- 
deviſes and tenders a Releaſe to the Obligor and his Son to ſeal, and they delay and e. 
refuſe to ſeal it, until they can ſhew it to their Counſel to be adviſed upon it ; this is 
a Breach of the Condition; but if they be illiterate, and refuſe to ſeal it until they 
can get it read, this is no Breach of the Condition. 2 Co. 3. Dyer 337. 

If the Condition be, that the Obligor ſhall ſave the Ovligee harmleſs from ſuch a To fave 
Debt for which the Obligee is Surety for the Obligor, and the Obligee comes at the harmleſs, 
Time and to the Place when and where the Money for which he is engaged is to be | 
paid, and finding Nobody ready to pay the Money, he pays it himſelf to ſave the 
Forfeiture of the Obligation ; hereby the Condition to ſave harmleſs is broken, and 
the Obligation forfeited ; and therefore much more if the Obligee be ſued, arreſted, 
outlawed or taken in Execution for the Debt of the Principal. So alſo if the Obligee 
be put in Fear of an Arreſt for the Debt of the Principal, and therefore dares not go 
about his Buſineſs ; by this the Condition is broken. But if the Obligee be ſued un- 
juſtly, either becauſe he is ſued before the Money is due, or otherwiſe; or if the 
Bond in which he is bound be againſt Law and void, and he ſuffers himſelf to be un- 
juſtly vexed thereupon, and does not take Advantage of it; this is no Breach of the 
Condition of the Bond to ſave harmleſs. Dyer 186, 187, 18 Ed. 4. 2), 28. 5 Co. 

24. Old Book of Entries 12. : 

If a Bailiff diſtrains Beaſts on a Withernam, and afterwards redelivers them to the 
Party of whom he had them, and takes a Bond from him, with Condition to ſave 
him harmleſs from him for whom the Beaſts were taken; and after he brings a 
Detinue againſt the Bailiff for the Beaſts; the Condition is not broken, for that Ac- 
tion will not lie in this Caſe. 2 H. 4. 9. 

If the Condition be, to pay Money to me at a Day and Place certain, and the To pay Mo- 
Money is not tendred at the Time and Place, altho* there be Nobody ready to re- neu. 
ceive it; if it be tendred, yet the Condition is broken. XKeltw. 60. 

If the Condition be, to pay Money to me at a Day and Place, and the Obligor in 
his going to the Place is robbed of the Money, ſo as he cannot pay him; in this Caſe 
notwithſtanding the Condition is broken and the Obligation forfeited, this will not 
excuſe it. Bro. Obl. 9. | 

If the Condition be, to pay Money to me at a Day and Place, and I ſeeing him 
going to the Place to pay the Money, defire him to forbear, and thergupon he does 
io, and does not pay it; the Obligation is forfeited, and this will not excuſe. But if 
I do violently and actually detain and hinder him ſo that he cannot pay it, this will 
excuſe him. Kelw. 60. | 

If the Condition be, to pay me the Rent reſerved on ſuch a Leaſe at the Times To pay Rent; 
limited by the Leaſe, and it be not paid accordingly ; hereby the Condition is broken 8 
altho? I do never demand the Rent. Hil. 4 Fac. Molineux's Caſe, 

If the Condition be, to pay me the Rent reſerved on ſuch a Leaſe, and I enter 
upon all or Part of the Land demiſed, ſo as the Rent is ſuſpended ſo long as I keep 
the Poſſeſſion ; in this Caſe the Non-payment of the Rent during the Time of the 
Suſpenſion of the Rent, is no Breach of the Condition. Bro. Ob. 

If the Condition be, that I ſhall enjoy Land without the Interruption of any For quiet En- 
Perſon whatſoever, and afterwards I do forfeit it myſelf by Non-payment of Rent, joyment. 
or the like; this is no Breach of the Condition. Dyer 30. ; 

If the Condition be, that the Obligor ſhall ſuffer the Obligee to enjoy Lands, Oc. 
and that without the Let of him, c. or any other Perſon or Perſons, E9c. and one 
that has an elder Title enters; this is no Breach of the Condition. But if he pro- 
cures this Entry and Diſturbance; this is a Breach of the Condition. Dyer 255. 

17 Ed. 4. 3. : 

if * 1 be, that B. and others ſhall quietly enjoy Land, and A. the 
Obligor and B. the Obligee diſturb the others; it ſeems by this Diſturbance the Con- 
dition is broken. Kelw. 60. 
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If the Condition be, that the Obligor ſhaÞ not diſturb me in the keeping of my 
Courts, and he keeps the Courts and takes the Fees himſelf; this is a Breach of the 
Condition. 9 Co. 51. 

If one makes a Feoffment of Land, and makes me an Obligation with Condition to 
defend the Land for twelve Years, c. and I am entred by a Stranger but never im- 
pleaded ; in this Caſe the Condition is broken. Co. Lit. 384. | 

To ſtand to If the Condition be, to ſtand to the Award of J. S. and the Obligor afterwards 

an Award. countermands the Submiſſion made to 7. S. this is a Breach of the Condition, Fay; 
non dicitur quod non perſeverat. 4 Co. 61. 8 Co. 83. | 

To giveaLi- If the Condition be, that I ſhall have Licence to carry Wood ſeven Years, and 

cence. the Obligor gives me a Licence for ſeven Years, and then revokes it again; this is a 
Breach of the Condition. 8 Co. 82, 83. 18 Ed. 4. 20. 

If the Condition be, that J. . ſhall give me Licence to go over his Ground, and 
| J. & does ſo, but another interrupts me; this is no Breach of the Condition. And 
| yet if the Condition be, that I ſhall have Licence to go over that Ground, there per- 

haps ſuch an Interruption may be a Breach of the Condition. 18 Ed. 4. 23. 

To appear. If an Obligation be made to me with Condition to appear in ſuch a Court ſuch a 
Day, and at the Day he is kept in Priſon at my Suit ſo as he cannot appear; in this 
Caſe his Non- app arance is no Breach of the Condition, for his Impriſonment ſhall 
excuſe him. But if his Impriſonment be for Felony, or any other ſuch like Cauſe of 
his own, contra. Fitz. Bar 60. 

If the Condition be, to appear in ſuch a Court ſuch a Day, and before the Day a 

Superſedeas comes to the Sheriff; yet if the Obligor does not appear, tue Obligation 
is forfeited. Dyer 25. | 

To ride to If the Condition be, that the Obligor ſhall ride with 7. S to Dover ſuch a Day, 

Nu. and J. I. does not go thither that Day; the Condition is broken, and he muſt pro- 
cure J. S. to go thither and ride with him at his Peril. Perk. $. 

Not to alien, If I make a Leaſe for Years, and the Leſſee enters into an Obligation with 
Condition that he ſhall not alien the Land demiſed without my Licence, and I 
die, and then he aliens it; this is a Breach of the Condition. Per Juſtice Nichola:, 
M. 13 Fac. 5 | 

To ſerve. If * Condition be, that J. S. ſhall ſerve me in all my honeſt and lawful Com. 
mands ; or that J. S. ſhall be a good and honeſt Servant to me one Year; in the 
firſt Caſe if I command him nothing, the Condition is not broken altho' he never 
tenders his Service ; but in the laſt Caſe he is to tender his Service to me, or other- 
wiſe the Condition will be broken. But if I refuſe his Service when it is tendred, or 
-he dies within the Time, the Obligation is diſcharged ; and yet if he departs away 
within the Time, the Condition is broken. Perk. 19.772. 6 Ed. 4. 2. 

To marry a If the Condition be, that A. ſhall marry B. by a Day, and before the Day the 

Woman, Obligor himſelf marries her; the Condition is broken. But if the Obligee marries her 
before the Day, the Obligation is diſcharged. 4 H. J. 4. Perk. F. 799. 

To perform If the Condition be, to perform the Covenants and Payments of a Deed, and the 

Covenants, Deed contains a Feoffment, and this is one Condition, that if the Feoffor pays ſuch a 
Sum of Money, he ſhall re-enter, and he does not pay it; this Non-payment is n0 
Breach of the Condition. But if A. lets Land by Indenture to B. for Years rendring 
Rent, and B. binds himſelf in an Obligation with Condition to perform all the Cove- 
nants contained in the Indenture, and the Rent is unpaid ; this is a Breach of the 
Condition, and Cauſe of Forfeiture of the Obligation. Adjudged 5 Fac. B. R. In. 
Griffin and Scot. 

To keep Pri- If the Condition be, for the ſafe . of Priſoners, and one eſcapes that is in 

ſoners. Execution and in Priſon under Colour of an Execution, or the like, but in Tru: 
and in Judgment of Law is no Priſoner ; this Eſcape is no Breach of the Cond tien. 
Cur* Trin. 3 Eli. 


(L) In what Caſes an Obligation, altho' good in its original Creation, is is 
or diſcharged by- Matter ex poſt facto, or not. 


E the Condition of an Obligation conſiſts of two Parts in the Djsjunive, ot be 
to do one of two Things before or at a Day certain, and both the Things ate 
poſſible at the Time of the making of the Obligation, and before the Time of Fer 
formance one of the Things is become impoſſible to be done, by the Act of God, et 

I | oy 
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by the Act of the Obligee himſelf; in this Caſe the Obligation is diſcharged for ever. 
Lit. 207. 

hy And therefore if the Condition be, That the Obligor ſhall ſell bis Wife's Land ; if 

then be ſhall either in bis Life-time purchaſe to bis Wife, and her Heirs aud Aſſigns, 

Land of as good Right and Value as the Money by him received or had by or upon the 

ſaid" Sale ſhall amount unto, or elſe do and ſhall leave unto her the ſaid J. as Executrix, 


by Legacy or otherwiſe, as much Money as ſhall be by him received from ſuch Sale, that 


then, &c. and the Obligor ſells his Wife's Land, and then his Wife dies before him, 
ſo that he cannot leave her the Money ; in this Caſe the Obligation is diſcharged, 
and the Husband is not bound to purchaſe Land to her and her Heirs. 5 Co. 22. 
15 H. 7. 2. * a K 

So if the Condition be, that if F. H. does not prove the Suggeſtion of a Bill de- 
pending in the Court of Requeſts before the Uras of Hilary, that then he ſhall pay 
201. Ec. and J. S. dies before the Utas; hereby the Obligation is diſcharged for ever, 
and he is not bound to pay the 20 l. So if the Condition be, that if the Obligor ap- 
pears in the King's Bench in Eaſter Term, or pays 201. to the Obligee at. Michaelmas, 
and the Obligor dies before Eaſter Term ; hereby the Obligation is diſcharged ; but 
if he does not appear in Eaſter Term, and outlives the Term, and dies after; then 
the 20 J. muſt be paid at M::haeimas, or the Obligation is forfeited. So if the Condi- 
tion be, that the Obligor thall marry A. before Zaſter, or pay 201. to the Obligee at 
Michaelmas, and A. dies or becomes mad before Eaſter, or the Obligee marries A. 
himſelf, and the Marriage continues between them until Eſter be paſt; in all theſe 


Caſes the Obligation is diſcharged for ever. But when the Thing is become impoſſible _ 


by the Act or Laches of the Obligor, the Law is otherwiſe. And therefore if the 
Condition be, that A. thall marry with B. before Eaſter, or that the Obligor ſhall 
pay unto the Obligee 20 J. at Michaelmas, and the Obligor himſelf marries with B. 
and the Marriage continues until after Faſter; hereby the Obligation is not diſcharged. 
So if the Condition be to deliver an Obligation before Eaſter, or give a Releaſe at 
Michaelmas, and the Obligor loſes the Obligation, or the Obligation is burnt ; hereby 
the Obligation is not diſcharged, for if he does not make the Releaſe at Mi haelmas 
he forfeits the Obligation, Dyer 262. 15 H. J. 4. 4 H. J. 4. 9 Fac. Bathurſt's Caſe. 

If the Condition of an Obligation conſiſts of one Part only, or be to do one Thing 
at a Time certain, and that Thing at the Time of the Obligation made is poſſible to 
be done, but.afterwards and before the Time when it is to be performed it becomes 
impoſſible by the A of God, or the Act of the Obligee ; in this Caſe alſo the Obliga- 
tion is gone and diſcharged for ever. And therefore if the Condition be, to appear 
in Perſon ſuch'a Day in ſuch a Court, and before the Day the Obligor dies, or at 
the Day the Water riſes ſo high that he cannot travel to the Place without Danger of 
Life; in theſe Caſes the Obligation is diſcharged. So if the Condition be, that A. 
ſhall marry B. Before Eaſter, and before the Time A. or B. dies, or becomes mad, or 
the Obligee marries B. and the Marriage continues until after the Day ; in all theſe 
Caſes the Obligation is diſcharged. But if the Thing becomes impoſſible by the Act 
of the Obligor, contra. And therefore if the Condition be, that the Obligor ſhall 


bis own, ſo that he cannot appear; this will not excuſe him, no more than in Caſe 
where he is ſo ſick that lie cannot appear without Peril of his Life, (ſo held in 
Scaccario, 3 Car.) So if the Condition be, that B. ſhall marry C before Eaſter, and 
the Obligor himſelf marries her, and the Marriage continues until after the Time; in 
this Caſe the Obligation is forfeited. So if the Condition gives the Obligor all his 
Life-time to do the Thing, the Obligation is not diſcharged by his Death, (7. 
37 Eliz. C. B.) but in this Caſe he muſt do it during his Life-time.at his Peril. Vide 
8 Ed. 4. 21. 5 Co. 22. Perk. h. 769, 767. 4 U. 7.4. 22 Ed. 4. 27. , 

If the Condition be, that the Obligor ſhall deliver to the Obligee an Obligation, or 
ſuch a Releaſe as the Counſel of the Obligee ſhall deviſe before Michaelmas, and the 
Counſel of the Obligee deviſes no Releaſe before Michaelmas ; hereby the Obligation 
is gone for ever. Adjudged 37 Eliz. C. B. Greening v. Ewre. | 

If the Obligation depends upon or be neceſſary to ſome other Deed, and that 
Deed becomes void; in this Caſe the Obligation is become void alſo; as if the Con- 
dition of the Obligation be to perform the Covenants of an Indenture, and afterwards 
the Covenants be diſcharged, or become void by this Means; the Obligation is diſ- 
charged and gone for ever. And if one makes a Leaſe for Years rendring Rent, and 
the Leſſee enters into an Obligation with Condition to pay the Rent to the L.eflor, 


: and 


appear ſuch a Day, and before and at the Day he is impriſoned thro' ſome Default of 


— 


—— 
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and after it falls out ſo that the Leſſee is evicted out of the Land by an elder Title, 
whereby the Rent in Law is gone; in this Caſe and by this Means the Obligation 
is diſcharged and gone alſo : But if the Eviction be but of a Part of the Land, contra. 
Bro Ohl. 6, 88, 29. 4 H. J. 6. 

If an Obligation be made to me, and delivered to 7. S to my Uſe, and when it is 
tendred to me I do refuſe it and diſagree to it; hereby it is become void, and cannot 
afterwards be made good again. So if an Obligation be made to my Wife, and 1 
diſagree to it; hereby it is become void. 5 C. 119. 

By a Releaſe made from the Obligee to the Obligor, or to one of the Obligors, if 
there be more than one, the Obligation may be diſcharged ; and therefore if an Obli. 
gation be made to me with Condition to pay Money, and I by my Deed releaſe it, 
or acknowledge myſelf ſatisfied the Debt, altho' I receive none of it, or that I receive 
but Part of it in full Satisfaction of the Debt ; by this the Obligation is diſcharged 
for ever. Fitz. Bar 3). | | 

If the Obligee makes the Obligor, or one of the Obligors, or all the Obligors, his 
Executor or his Executors; hereby the Obligation is diſcharged for ever. But the 
granting of Letters of Adminiſtration to one or more of the Obligors, is no Dif. 
charge of the Obligation. And if the Obligor makes the Obligee his Executor; this 
is no Diſcharge of the Obligation. Bro. Obl. 61. 8 Co. 136. 8 Ed. 4. 3. 21 Ed. 4. 2. 
1 H. 9. 5 | 

If the « Obligee be a Woman, and takes the Obligor to Husband ; hereby the Obli- 
gation is diſcharged. Bro. Ob. 61. 

If the Condition be, to infeoff K. S. (a Woman) before ſuch a Time, and before 
the Day the Obligor marries the Woman; this does not diſcharge the Obligation. 
Fitz. Bar 133. | 

If the Condition be, to ſerve me ſeven Years, and within the Time I licence him 
to depart ; it ſeems that hereby the Obligation is diſcharged. And yet if the Condi- 
tion te to ſtand to an Award,.and it is awarded that one of the Parties ſhall pay 
five Pounds a Year for ſeven Years towards the Education of F. S. and F.S. dies 
within the ſeven Years ; the Obligation is not diſcharged by his Death, but the Money 
muſt be paid during the Time notwithſtanding. Dyer 371. 

If the Condition be, to do two Things, or ſtand upon divers Points, and the 
Obligee, ſuppoſing the Breach of one of them, ſues the Obligor, and the Iſſue being 
joined upon that Point, it is found againſt the Plaintiff, and he is barred ; hereby 
the whole Obligation is diſcharged, and ſo long as that aq, avs is in Force, he can 
never ſue the Obligation upon any other Point within the Condition. If the Condi- 
tion be, to ſatisfy me for Goods I have delivered to F.S. if they be loſt, and after- 
wards they be loſt, and I ſue F. S. and have him in Execution for them; by this the 
Obligation is not diſcharged ; but perhaps when I have Satisfaction of J. S. being in 
Execution for the Goods, the Obligation may be gone. Fitz. Bar 64. 

And in all other Caſes by which a Deed in general may become void by Matter ex 
poſt facto, as by Raſure, or the like, an Obligation may become void. | 


(M) IWhere a Bond is extinguiſhed at Law ; and where after Extinguiſhment * 


at Late it is good in Equity. 


F the Condition be, to do an Act at the Requeſt of the Obligee, and he dies 

without making any Requeſt, the Bond is extinguiſhed at Law; ſo where the 
Obligor is made Executor or Adminiſtrator to the Obligee. Vide 2 Bac. Alt. 
379, 380. | | | 

A Bond was given to the Wife by the intended Husband before Marriage, to leave 
her 1000 l. if ſhe ſurvived him; tho? this Bond was extinguiſhed and releaſed at Las 
by the Marriage, yet it is good in Equity; and it was decreed, that the Wife after 
her Husband's Death ſhould be admitted as a Bond-Creditor to redeem a Mortgage 
and hold over his Eſtate until ſhe ſhould be ſatisfied what he ſhould pay for the Re- 
demption, and alſo the Bond-Debt, 2 Fern. 481. 


(N) Var 


mem Md. ** . 


Ch. 6. 6.22. Defeaſances. 


8 —_— 


(N) What fhall be recovered on a Bond in Law or Equity. 


PON a Bond for Performance of Covenants, Sc. the Obligee ſhall recover no 
more in Equity than he is really damnified by the Breach of Covenants : But in 
an Action at Law the whole Penalty of the Bond ſhall be recovered from the Obligor. 
2 Chan. Rep. 199. 0 
But Chancery gives Relief againſt the Penalty of a Bond; and tho' the Principal 
and Intereſtor Damages ſuſtained exceed the Penalty, yet the Obligee ſhall not re- 
cover beyond the Penalty. 2 Vern. 50g. 1 Chan. Rep. 95. 1 Salk. 154. Abr. Ca. 
. 92, 
* where an Obligee is Plaintiff a Court of Equity will not carry the Debt be- 


yond the Penalty, becauſe he has choſen his own Security ; but it is otherwiſe as to 


the Obligor, for he who ſeeks Equity from him muſt do it to him. Abr. Ca. Eg. 92. 

And therefore if Lands are extended on a Statute or Judgment at much leſs than 
the real Value, and the Conuſor will come into Equity to make the Conuſee account 
according to the real Value, he ſhall not be relieved without paying the Conulee all 
that is due to him for Principal, Intereſt and Coſts, tho? they exceed the Penalty. 
1 Vern. 350. So if the Obligee be delayed by Injunction. 

So where the Plaintiff came to be relieved a,ainſt the Penalty of a Bond, tho' it 
was ſo decreed, yet it was on the Payment of Principal, Intereſt and Coſts; and tho? 
they exceeded the Penalty, yet the Decree was affirmed in tne Houſe of Lords. 
Show. P. C. 15. Vide Abr. Ca. Fg. 92. k 


By Stat. 4 U 5 Ann. c. 16. In Debt upon Bond, if the Def-ndant before Action 


brought has paid the Principal and Intereſt due by the Condition or Defeaſance, he 


may plead Payment in Bar. And pending an Action on ſuch Bond, the Defendant 


may bring in Principal, Intereſt and Coſts in Law and Equity, and the Court ſhall 
give Judgment to diſcharge the Defendant. 


(O) In what Caſes Obligees have Remedy in Equity where Bonds are loft or 
clandeſtinely taken away. 


F a Bond be taten away fraudulently aud cancelled, the Obligee ſhall have the ſame 
] Benefit thereby as if it had not been cancelled. Finch's Rep. 184. ; 

So where an Obligee Joſes his Bond, he ſhall have his Remedy againſt the Obligor 
in Equity. 1 Chan. Ca. 7), 78. 

And when a Bond is loſt, the Money may be recovered of the Surety, on Proof 
that he had ſealed and entred into the Bond. 1 Chan. Ca. , 18, 

Sed quære, for theſe Matters are diſcretionary. Vide Abr. Ca. Eg. 93. 

J. H. a little before his Death entred into a voluntary Bond to his Houſe-keeper for 
the Payment of an Annuity of 30 J. per Ann. and the Bond being loſt, his Repreſen- 
tatives were decreed to pay the Annuity, or the Penalty of the Bond, tho? it ap- 
peared there were no Wages due to her. Atr. Ca. Eg. 93. 

By Stat. 2 G. 2. c. 25. F. 3. Stealing a Bond is made Felony. 


SECT. XXIL 
Of Defeaſances. 


(A) Defeaſance what. 


A Defeaſance (from Defaire, to defeat or undo) in a large Senſe ſometimes ſigni- 
fies a Condition annexed to an Eſtate, and ſometimes the Condition of an Obli- 
gation made with and annexed to the Obligation at the Time of making thereof; 
ut it is more peculiarly and properly applied to ſuch conditional Inſtruments as are 
made in Defeaſance and Avoidance of Statutes and Recogniſances at the Time of 
entring into the ſame Statutes or Recogniſances, and to ſuch conditional Inſtruments 
as are made in Defeaſance of Statutes, Obligations, and the like, after the Time of 
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the ſame Statutes entred into and Obligations, Sc. made; and it is therefore thy; 
defined : 
| A Defeafance is a Condition relating to a Deed, as to an Obligation, Recogniſance, 
Statute, or the like, which being performed by the Obligor or Recogniſor, the AR is 
| diſabled and made void as if it had never been done. Co. Lit. 236. b. 237. a. 


(B) The Diference between a Condition and a Defeaſance, 
8 


HE Difference between a common Condition and a Defeaſance is, that the Condi- 
pf tion is annexed to or inſerted in the Deed ; and a Defeaſance is generally a 
Deed by itſelf, concluded and agreed upon between the Parties, and having Relation 
to another Deed: And therefore if a Man acknowledges a Statute, and enters into a 
Defeaſance, that if his Lands in the County of D. ſhould be extended, the Statute 
ſhould be void; the Defeaſance will be good and not repugnant, becauſe it ;; in 
| another Deed : But the Condition of a Bond not to ſue the Obligation, is void for 
Repugnancy, being in the ſame Deed. Moor 1035. 
See before concerning Conditions, p. 280, &c. 


(C) Ir what Caſes a Defeaſance may be made, and what Things may be de- 
ö feated and avoided thereby, and what not. 


HERE is no Inheritance executory, as Rents, Annuities, Conditions, Warran- 

ties, Covenants, and ſuch like, but may by a Defeaſance made with the mutua] 
Conſent of all thoſe which were Parties to the Creation thereof, at the ſame, or any 
Time after, be annulled, diſcharged and defeated : And ſo is the Law of Statutes, 
Recogniſances, Obligations, and the like; yet ſo as in all theſe Caſes regularly the 
Defeaſance muſt be made eodem modo, as the Thing to be defeated was and is created, 
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viz. if the one be by Deed, the other muſt be ſo alſo; for it is a Rule, that in all 
Caſes when any executory Thing is created by a Deed, that the ſame Thing by the 
Conſent of all Perſons which were Parties to the Creation of it, may be by their 
Deed defeated and annulled ; and therefore that Warranties, Recogniſances, Rents, 
Charges, Annuitics, Covenants, Leaſes for Years, Uſes ar Common Law, and ſuch 
like, may by a Defeaſance made with the mutual Conſent of all thoſe that were 
Parties to the Creation of it, by Deed be diſcharged and avoided. NI e tan 1 
conveniens naturali aquitati quam unumquodque diſſolvi eo Mgaminue quo ligatur. And « 
ther :fore by a Defeaſance, nor only the Covenant which doth create a Power of Re- 5 
vocation, but the Power itſelf created, may be utterly defeated and avoided ; but 4 
Eſtates of Inheritance, and other Eſtates in Tail or for Life executed by Livery, &c, 0 
cannot be avoidgd by Defeaſance made after the Time of their Creation and firſt 0 
making. And yet by another Deed of Defeaſance made at the ſame Time, a Feoff. T 
ment, Releaſe, Leaſe for Life, or other executed Thing, may be avoided as well a D 
if it were by Condition within the ſame Deed; as if a Diſſeiſee releaſes to the Di- L 
ſeiſor ; this Releaſe cannot be defeated by an Indenture of Defeaſance made after- b 
wards, but it may be defeated by an Indenture of Defeaſance made at the ſame Time. | c 
Que incontinenti finnt ineſſe videntur. Co. Lit. 236, 237. 1 Co. 111, 113, Plow D 
1,7, 193. 21 H. J. 23. Bro. Defeaſance in toto. ſe 
re 
(D) Things requiſite in a good Defeaſance. Go 
| anc 
1 ws ho TT O make a good Defeaſance theſe Things are requiſite : voi 
Manner of it. Firſt, That the Defeaſance be made eodem modo, as the Thing to be defeated is are 
created: For if the Obligee by Word only diſcharges the Obligor, or grants not to Ag 
ſue him; this will not defeat the Obligation; it muſt be by Deed therefore as the | 
former was. 1 Co. 113. | | nuſ 
But whether the Deed of Defeaſance be indented or Poll is not material. B. ther 
Deſeaſance 12. Fitz. Bar 95. Exe 


Secondly, That if it recites the Statute or the Obligation (as for the moſt part it 
does) that it be done truly; for if a Defeaſance be made of a Statute or an Obliga- 
tion which is recited to be made the rtoth Day of May, whereas in Truth it beats 
Date the firſt Day of May; this Defeaſance is void, Plerv. 393. Pl 
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Thirdly, That it be made between the ſame Perſons that were Parties to the firſt 
Deed, c. and therefore if 4. be bound in an Obligation to B. in 20 l. and B. makes 
a Defeaſance to C. that if C pays him 201. the Obligation made by A. ſhall be void; 
this is no good Defeaſance, becauſe it is not made between the ſame Parties. 14 H. 8. 
to. Bro. Eſtrang al Fait ro: 

And yer if a Statute be made to the Husband and Wife, and the Husband alone 
joins in making a Defeafance ; this is a good Defeaſance. Bro. Defeaſance 3. 

Fourthly, That it be made after the making of the Recogniſance, Obligation, E2c. 
and not before; for if A. grants to B. that if B. will be bound to him in 20 J. by 
Obligation, that the Obligation ſhall be void ; and after B. binds himſelf to A. in an 
Obligation of 20 J. this Defeaſance is not good, becauſe it is before the Obligation. 
Bro. Defeaſance 5. 


And yet if the Date of the Defeaſance be before the Date of the Recogniſance, 
bee. and it be delivered after, it is good enough. Dyer 315. 

Fifthly, That it be made of a Thing defeaſible; for if a Diſſeiſee releaſes bis Right a, © the 
to the Terretenant, and after there is a Defeaſance made between them, that if the Matter of it, 
Releaſor ſhall piy 20 1 to the Releaſee, the Releaſe ſhall be void; this is a void De- 
feaſance. Plow. 139. Bro. Defeaſance 11. 

And yet a Releaſe may be avoided by a Condition or Defeaſance made at the Time 
of making cf a Releaſe, as well as of a Feoffment. Bro. Defeaſance 6, 9. Co. Lit. 236. 

If the Defeaſance of a Recogniſance, Obligation, Oc. be, that if the Cogniſor or 
Obligor, Cc. pays a Sum of Money, or does not diſturb the Execution of the Will of 
J. Hor does make a Leaſe for Years to F. & or the like; theſe are good Defeaſances. 
As if the Grantee of a Rent-charge grants to his Grantor, that it he ſhall pay him 
201. ſuch a Day, the Grant of the Rent ſhall be void. Altho' the Condition of an 
Obligation that is repugnant to the Obligation itſelf is void, and the Obligation ſingle, 
yet it is otherwiſe in Caſe of a Defeaſance made after the Obligation, for this is good 
notwithſtanding it be repugnant. And therefore if the Obligee, after the Obligation 
made, grants by Deed to the Obligor, that the Obligation ſhall be void, or that he 
will not ſue the Obligation at all, or that he will not ſue the Obligation until ſuch a 
Time, or that the Obligation ſhall be diſcharged ; theſe Defeaſances are good to avoid 
the Obligation. 2 Weſt. Symb. F. 2. Bro. Deſeaſance in toto. 20 H. J. 24. 21 H. J. 
32. Fitz. Bar 11. 

If the Feoffee with Warranty grants that neither he nor his Heirs ſhall take Benefit 
of the Warranty of the Feoffor or his Heirs; this is a good Defeaſance of the War- 
ranty ; and if he grants not to vouch, this will Diſcharge the Voucher ; and if he 
grants not to bring a Warrantia Chartæ, this will bar him of that Remedy. In like 
Manner it is if the Grantee of a Rent-charge grants to the Grantor, that he will not 
take any Benefit by the Grant; this is a total Diſcharge; and if he grants that he will 
not bring an Annuity ; this is a Diſcharge of the Perſon ; and if he grants that he 
will not diſtrain the Land for the Rent; this is a Diſcharge of the Land. Bro. . 
Defeaſance 4. 7 H. 6. 43. 21 H. J. 23. Perk. F. 69. 

If one makes a Leaſe for Life by Deed, and after by another Deed grants to his 
Leſſee that he ſhall not be impeached for Waſte ; this is a good Diſcharge: And if 
the Leſſee afterwards grants by Deed to the Leſſor, that if he ſhall bring an Action 
of Waſte againſt the Leſſee, that he will not make Uſe nor take Advantage of the 
Deed of Diſcharge ; this is a good Diſcharge of the Diſcharge. So that hereby it 
ſeems a Defeaſance may be of a Defeaſance, and one Defeaſance after another, and 
regularly the laſt ſhall ſtand. And therefore if a Leaſe for Years be made on Condi- 
tion to pay 20 at Eaſter, and the Leaſe. to be void; and before Eaſter the Leſſor 
and Leſſee agree, that if the Leſſor pays it at Eaſter following, the Leaſe ſhall be 
void ; and before that Time they make the like Agreement for another Year; theſe 
are good Defeaſances, and the laſt ſhall ſtand. Bro. Defeaſance 11. Condition 120, 
Apreed Paſ. 8 Fac. C. B. 

If the Defeaſance after Execution made upon a Statute be thus, That if the Co- 
nuſor pays ſo much Money, the Statute ſhall be void; the Statute and Execution 


dog, thereupon is void ; however it is beſt to add theſe Words in the Defeaſance, And the 
Execution thereupon, Bro. Defeaſance 7. 
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Of Wills and Teſtaments. 


(A) Vill, Tiſtaments and Deviſes, what. 


Teſtament is the full and compleat Declaration of a Man's Mind, or laſt Will of 
what he would have to be done after his Death. 

It is in Latin Teftamentum, i. e. Teftatio mentis, the Witneſs of a Man's Mind; and 
to deviſe by Teſtament is to ſpeak by a Man's Will what his Mind is to have done 
after his Death; and this is ſometimes called a Mill, or laſt Will, for theſe Words are 
Synonyma, and are promiſcuouſly uſed in our Law; howſoever by the Civil Law it is 
only ſaid to be a Teſtament when there is an Executor made and named in it, and 
when there is none, but a Codicil only ; for a Codicil is the ſame that a Teſtament is, 
excepting that it is without an Executor; and a Man can make but one Teſtament 
that ſhall take Effect, but he may make as many Codicils as he will. 

And by the Common Law where Lands or Tenements are deviſed in Writing, 
altho* there be no Executors named, yet there it is properly called a laſt Will; and 
where it doth concern Chattels only, a Teſtamenr. 

He who makes the Teſtament is called the Teſtator; and when a Man dies 
without a Will, he is ſaid to die Inteſtate. Terms of the Law. Co. Lit. 111, 4. 
Swinb. 24. 


(B) Kinds of Wills and Teftaments. 


HERE are two Sorts of Wills or Teſtaments : Firſt, In Writing, which is where 
the Mind of the Teſtator in his Life-time, by himſelf, or ſome other by his 
Appointment, is put in Writing. Or Secondly, By Word, or without Writing, which 
is where a Man is fick, and for fear that Death, or want of Memory or Speech, 
ſhould ſurprize him that he ſhould be prevented if he ſtayed the Writing of his 
Teſtament, defires his Neighbours and Friends to bear Witneſs of his laſt Will, and 
then declares the ſame preſently by Word before them ; and this is called a Nuncu- 
pative or Nuncupatorie Will or Teſtament: And this being after his Death proved 
by Witneſſes, and put in Writing by the Ordinary, is of as great Force for any other 
Thing but Land, as when at the firſt in the Life of the Teſtator it is put in Writing. 
See of Nuncupative Mills, poſt. 
A Codicil is alſo in Writing or by Word, as a Will or Teſtament is. 
The Civilians have other Diviſions of Wills and Teſtaments, as ſolemn and un 
ſolemn, privileged and imprivileged, whereof the Common Law makes no mention. 
Perk, 9 476. Co. Lit. 111. | 


(C) The Parts of a Mill or Teſtament. 


VERY compleat Teſtament conſiſts of two Parts: 1. The making of Deviſes, 
or giving of Legacies. 2. The Making and Ordination of an Executor; tor a 
Will or Teſtament can be no more without, than a Codicil can be with an Executor. 


(D) A Deviſe or Legacy what, and a Deviſor and Deviſce or Legatee c. 


A Deviſe or Legacy is where a Man by his Will gives any Thing to another ; the 
firſt of theſe Terms is properly applied to a Gift of Lands, and the laſt to 2 
Gift of Goods or Chattels ; and therefore, | | 

A Deviſe is ſtrictly where a Man by his Will gives his Lands to another after h 
Deceaſe. Anda Legacy is where a Man by his Teſtament gives any Chattel to 40 
other to have after the Death of the Teſtator ; but the Word is promiſcuoully ar- 
plied to the one and to the other. | | 

And he who gives by ſuch a Will is called the Deviſor, and he to whom the Thing 
is given, the Deviſee or Legatee. 


(E) Kind: 


Ch. 6. h. 23. | Wills, 


(E) Kinds of Deviſes or Bequeſt s. 


Deviſe is ſometimes /imple and without Condition, as where I give my Land to 
another and his Heirs, or I give 20 J. to another without more Words. 

And ſometimes it is with a Condition, which is when there is a Quality added to 
the Deviſe or Legacy whereby the Effect of it is ſuſpended or hindred, and it is 
thereby made to depend on ſome future Event. 

And this Condition may be made almoſt by any Words; as if I give to one my 
Land if he pays 20 J. to my Daughter; or ſo as he pays 207. to my Daughter; or 
paying 20 J. to my Daughter; or I give one 20 J. if he marries my Daughter, or 
when he ſhall marry my Daughter; or I give my Wife 20 J. a Year whilſt the ſhall 
live unmarried ; or I give to him, or to whomſoever ſhall marry my Daughter, 207. 
or the like; in all theſe Caſes the Deviſe is conditional. The firſt Kind of Deviſe is 
called by the Civilians a ſimple Aſſignation, and the latter a conditional Aſſignation. 
Dyer 31", 74. Co. Lit. 217. Swinb. 132, 134, 136. 


(F) Executor and Adminiſtrator who. 


N Executor, in a large Senſe, is taken for any one that is appointed to have the 
A Diſpoſition and Ordering of the Goods and Chattels of a Man that is dead. 
And an Adminiſtrator is he that has the Goods and Chattels of a Man dying In- 
teſtate, committed to his Charge by the Ordinary for want of an Executor. 
And his Power, Benefit and Charge, is in all Things equal to the Power, Benefit 
and Charge of an Executor. Vide Terms de la Ley. 8 Co. 135. 9 Co. 40. O. Lit, 


209. Plow. 288. But now as to his Benefit, ſee the Statute of Diſtribution of the 
Inteſtate's Eſtate. 


(G) Kinds of Executors and Adminiſtrators. 


HERE are three Kinds of Execntors: The firſt is 2 Lege Conſtitutus, who 
is therefore called Legitimus, and ſuch a one is the Ordinary of the Dioceſe, 
who has ordinary Juriſdiction in Matters Eccleſiaſtical, The ſecond is 2 Teftatore 
Conſtitutus, who is therefore called Teftamentarins; and he is ſtrictly and properly 
called an Executor, and is defined to be one appointed by a Man's laſt Will and 
Teſtament to have the Diſpoſing and Adminiſtration of all or Part of a Man's Goods 
or Chattels, and to perform a Man's laſt Will and Teſtament according to the Con- 
tents thereof. The third is ab Epiſcopo Conftitutus, who is therefore ſaid to be Dati- 
vis. Vide ut ſupra. And ſuch a one is an Adminiſtrator, 

And an Executor or Adminiſtrator is ſometimes #1iverſal or total, 4. e. one that 
has the Power and Diſpoſition of the whole perſonal Eſtate committed to him. 

And ſometimes he is particular or partial, i. e. one that has the Power and Diſpoſi- 
tion of ſome Part of the Eſtate, or of all the Eſtate, for a Time only committed 
to him, | 

And ſometimes he is ab ſolute, i. e. ſuch a one that has an abſolute Power of the 
Eſtate as Executor or Adminiſtrator : And ſometimes he is conditional, i. e. one that 
* a limited and conditional Power of the Eſtate only. Dyer 4. Bro. Executor 155. 

Co. 19. | : 

And in both Caſes he ſhall be charged and chargeable for ſo much as is committed 
to him as the Teſtator or Inteſtate himſelf; for this Cauſe the Executor is ſaid to re- 
preſent the Perſon of the Teſtator, for as to the Eſtate committed to his 'Truſt, he 
may charge others, and be charged himſelf, ſue and be ſued, as the Teſtator himſelf 
might. And the Eſtate he has by his Executorſhip is ſaid to be in him to the Uſe of 
the Teſtator, and in his Right ; and what he does in the Diſpoſition of his Eſtate is 
faid to be in the Right and to the Uſe of the 'Teſtator alſo; and the Adminiſtrator 
bas the ſame Power and Property over and in the Goods and Chattels, the ſame 

emedy by Suit, and ſo far ſhall be charged as the Executor, for they differ not in 

ature but in Name only. And yet the Adminiſtrator is but the Ordinary's Deputy, 
and he may revoke the Adminiſtration, or call the Adminiſtrator to an Account. Co. 
Lit. 229. Stat. 31 Ed. 3. c 11. 8 Co. 135. 9 Co. 40. 
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(H) The Nature and Efeft of a Will or Teſtament, and of a Codicil, 


A Will or Teſtament is of that Nature that it differs much from other Att and 
Deeds that Men do and execute in their Life-time ; for altho' it be made 
ſealed and publiſhed in never ſo ſolemn a Manner, yet it has no Life nor Virtue in it 
until the Teſtator's Death; for it is a Maxim in Law, Omne Teſtamentum morte con- 
ſummatum eſt, && voluntas ambulatoria uſque ad extremum vitæ exitum ; it is therefore re 

ſembled until Death to the Interlocutory Sentence, and after Death to the Definitive 
Sentence of a Judge. And hence it is ſaid, Sed Legum ſervanda fides, ſuprema wn. 
tas Quod mandat- fierique jubet parere neceſſe eſt. Swinb. 12, Dyer 143. Co. Lit 

112. Lit. $. 168. 4 Co. 61. f 

And for this Reaſon a Man may alter or make void his Will at his Pleaſure; and 
he may make as many new Wills and Teſtaments as he will, and there is no way to 
bar a Man of this Liberty. : 

And the latter Teſtament always revokes and overthrows the former; but other. 
wiſe it is of a Codicil, (Lit. $. 168. Perk. F. 478.) for a Man may make as many of 
theſe as he will, and make no Teſtament at all, (Swinb. 13, 14.) or if he makes a 
Teſtament, he may afterwards make as many Codicils as he will, and one of them 
will not overthrow the other; for in the firſt Caſe they muſt be all annexed to the 
Letters of Adminiſtration, and the Adminiſtrator muſt perform them ; and in the 
latter Caſe they muſt be all annexed to the Teſtament, and the Executor muſt take 
Care to perform them. Bro. Teſtament 20. | 

A Teſtament therefore is ſaid to have three Degrees: 1ſt, An Inception, which is 
the making of it. 2dly, A Progreſſion, which is the Publication of it. 3dly, A Con- 
ſummation, which is the Death of the Teſtator. Plow. 343, 344. 

In Grants therefore the firſt is of greateſt Force, but in Teſtaments the laſt is of 
greateſt Force. Co. Lit. 112. 

But when a Teſtament is perfect by the Death of the Party, it as effectually gives 
and transfers Eſtates, and alters the Property of Lands and Goods, as Acts executed 
by Deeds in the Life-time of the Parties; for hereby Deſcents of Lands are pre- 
vented; and a Man may make Eſtates in Fee- ſimple, or Fee-tail, for Life or Years 
of Lands, Tenements, Rents, Reverſions or Services, as effectually as by Deed, and 
theſe Eſtates alſo will be good without any Livery of Seifin or Attornment. And 
hereby alſo Rents, and Power to diſtrain for them, may be referred, Conditions 
created and annexed to Eſtates, or Things deviſed. Lit. F. 167, 168. 

And if therefore they that take by Deviſes of Land are ſaid to take in the Nature 
of Purchaſors. Perk. F. 505. 

And if therefore a Tenant in Tail makes a Feoffment to the Uſe of himſelf in Fee, 
and after deviſes the ſame Land to his Wife in Fee, and dies, the Son is not re- 
mitted tho? the Father dies ſeiſed, for the Deviſe prevents the Diſcent. Dyer 221. 


(I) Things requiſite in making a good Mill. 


1 making a good Will theſe Things are requiſite: 

Firſt, That the Teſtator be capable to make a Will relative to his Perſon. 

Secondly, That the Teſtator at the Time of making his Will, have animum teſtandi, 
5. e. a Mind to diſpoſe or make a Will. 

Thirdly, That the Mind of the Teſtator in making a Will be free, and not moved 
by Fear, Fraud or Flattery. 

Furt hly, That the Will be made in the Form preſcribed by Law. 

See poſt. for Things requiſite in a good Deviſe. 


(K) Who are capable of maki 19 Wille. 


3 3 1 

8 it is obſerved before, to the making of every good Will or Teſtament it is re. 
quiſite that the Teſtator be a Perſon able to make a Teſtament, and not diſabled 
for any ſpecial Cauſe, either in Reſpect of his Perſon, Mind or Condition, or in 


Reſpect of the Thing whereof the Teſtament is to be made. Therefore odere 
| 3 


bled 
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That an Infant until he be of the Age of twenty-one Years can make no Will of Infant, 
his Lands by Statutes of 32 & 34 H. 8. But by ſpecial Cuſtom in ſome Places where 
Land is deviſable by Cuſtom, he may deviſe it ſooner. And of his Goods and Chat- 
tels, if he be a Boy, he may make a Will at fourteen Years of Age, and not before ; 
and if a Maid at twelve Years of Age, and not before; and then they may do it 
without and againſt the Conſent of their Tutor, Father or Guardian. Stat. 32 8 
34 H. 8. c. 5, Perk. f. 503, 504. Bro. Cuſtom 50. Swinb. 3), 38. 

And yet ſome ſay an Infant cannot make a Will of his Goods and Chattels until 
he be eighteen Years of Age. Co. Lit. 89. 

It has been agreed in Equity, that a Female may make a Will at twelve Years 
of Age of a = onal Eſtate; and a Male at ſeventeen Years, or fifteen, if herbe a 
Perſon of Diſcretion. 2 Vern. 104, 469. 

That a Feme Covert cannot make a Will of her Lands or Goods except it be in Feme Covert, 
ſome ſpecial Cafes, for of her Lands ſhe can make no Will with or without her Huſ. 
band's Conſent (Stat. 32 & 34 H. 8. c. 5. 4 C. 51. Bro. Teſtament 13.) of the Goods 
and Chattels ſhe has as Executrix to any other; ſhe may make an Executor without 
her Husband's Conſent, for if ſhe does not ſo, the Adminiſtration of them muſt be 
granted to the next of Kin to the Deceaſed Teſtator, and ſhall not go to the Huſ- 
band. 12 H. J. 14. Perk. F. 502. Fitz. Executor 40. 

But of them ſhe can make no Deviſe with or without her Husband's Leave, for 
they are not deviſable ; and if ſhe deviſes them, the Deviſe is void. Plow. 526. 

Fitz. Executor 109. 

And of the Things due to the Wife whereof ſhe was not poſſeſſed during the 

Marriage, as Things in Action, and the like, ſhe may make her Will, at leaſt: ſhe 
may make her Husband Executor of her Paraphernalia, viz. her neceffary wearing 
Apparel, being that which is fit for one of her Rank. Some ſay ſhe may make a 
Will without. her Husband's Leave, others doubt of this; however all agree that the, 
and not his Executor, ſhall have this after her Husband's Death, and that the Huſ- 
band cannot give it away from her. And of the Goods and Chattels her Husband has 
either by her or otherwiſe, ſhe may not make a Will without the Licence and Con- 
ſent of her Husband firſt had ſo to do. But with his Leave and Confent ſhe may 
make a Will of his Goods, and make him her Executor if ſhe will. And it is ſaid 
alſo, that if ſhe does make a Will of his Goods, (in Truth without his Leave and 
Conſent) and he after her Death ſuffers the Will to be proved, and delivers the 
Goods accordingly ; in this Caſe the Teſtament is good; and yet if the Husband 
gives the Wife Leave to make a Will of his Goods, and ſhe does ſo, he may revoke 
the ſame at any Time in her Life-time, or after her Death, before the Will be proved. 
But a Woman after Contract with any Man may before the Marriage make a Will 
as well as any other, and is not at all diſabled hereby. 12 H. J. 24. 18 Ed. 4. 11. 
Perk. $. 501. Fitz. Executor 5, 28, 109. Bro. Teſt ament 11. 

A Wife whoſe Husband is baniſhed for Life may make a Will as a Peme Sole. 
2 Vern. 104, 469. 

A mad or Iunatick Perſon during the Time of his Inſanity of Mind cannot make a Lunatick. 
Will of Lands or Goods; but ſuch a one as hath his J:cida intervalla, clear or calm 
Intermiſſions, may during the Time of ſuch Quietneſs and Freedom of Mind make 
his Will, and it will be good, 

So alſo an Ideot, i. e. ſuch a one as cannot number twenty, or tell of what Age he Ideot. 
is, or the like, cannot make a Will, or diſpoſe of his Lands or Goods; and altho' 
he makes a wiſe, reaſonable and ſenſible Will, yet it is void. Bur ſuch a one as is of 
a mean Underſtanding only, that has groſſum caput, and is of the middle Sort between 
: wiſe Man and a Foo), is not prohibited to make a Will. Perk. 9. 303, 504, 24. 

Winb. 3), 40. | | 

So alſo * old Man that by Reaſon of his great Age is childiſn again, or ſo forget- Old Man. 
ful that he forgets his own Name, cannot make a Will, for a Will made by ſuch a 
one is void. 

So alſo it ſeems a drunken Man, that is ſo exceſſively drunk that he is deprived of Drunken 
the Uſe of Reaſon and Underſtanding, during that Time may not make a Will; Man. 
for it is requiſite that when the Teſtator makes his Will, that he be of ſound and 
derfect Memory, 7. e. that he have a reaſonable Memory and Underſtanding to diſ- 

poſe of his Eſtate with Reaſon. Swinb. 42. 6 Co. 23. 
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All other 
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A Man that is both deaf and dumb, and that is ſo by Nature, cannot make a Wil. 
But a Man that is ſo by Accident may by Writing or Signs make a Will. And ſo 
may a Man that is deaf or dumb by Nature or Accident. 

And ſo alſo may a Man that is blind. Swinb. 53. 

An Alien born cannot make a Teſtament of Lands or Goods. 

A Traitor attainted from the Time of the Treaſon committed can make no Will or 
his Laads or Goods, for they are all forfeited to the King; but after the Time he has 
a Pardon from the King for his Offence, he may make a Will of his Lands and Goods 
as another Man. Stat. 5 E 6 Ed. 6. c. 11. Swinb. 54. 

A Man that is attainted or convicted of Felony cannot make a Teſtament of his Lands 
or Goods, for they are forfeited ; but if a Man be only indicted, and dies before the 
Attainder, his Will is good for his Lands and Goods both. And if he be indicted, 
and will not anſwer upon his Arraignment, but ſtands mute, Ec. in this Caſe his 
Lands are not forfeited, and therefore he may make a Will of them. Plow, 258, 259. 

And if a Man kill himſelf, his Will as to his Goods and Chattels is void, but as tg 
his Lands is good. Plow. 261. 

A Man that is outlawed in a perſonal Action cannot make a Will of his Goods and 
Chattels ſo long as the Outlawry continues in Force, but of his Lands he may make 
a Will. Fitz. Deſcent 16. 

'The Head or any of the Members of a Corporation may not make a Will of the 
Lands or Goods they have in common, for they ſhall go in Succeſſion. Fi, 
Teſtament 1. | 

But note, that however the Wills of Traitors, Aliens, Felons and ontlawed Perſns 
are void, as to the King or Lord that has Right to the Lands or Goods by Forfeiture 
or otherwiſe, yet the Will is good againſt the Teſtator himſelf and all others but ſuch 
Perſons only. 

And note alſo; by the Civil Law the Wills of divers others, as excommunicate 
Perſons, Hereticks, Uſurers, inceſtuons Perſons, Sodomites, Libellers, and the like, are 
void. But by our Law the Wills of ſuch Perſons, at leaſt as to their Lands, are 
good by the Statutes that enable Men to deviſe their Lands. 

But all other Perſons whatſoever, Male or Female, Old or Young, Lay or Spiri- 
tual, Rich or Poor, at any Time before their Death, whilſt they are able to ſpeak 
ſo diſtinctly or write ſo plainly that another may underſtand them, and underſtand 
that they underſtand themſelves, may make Wills of their Lands, Goods and Chattels, 
and that altho* they have ſworn to the contrary ; and none are reſtrained of this 
Liberty but ſuch as are before named. Swinb. 155, Ec. Vide Stat. 32 & 34 11.8, 
Perk. F. 496. 


(L.) Of the Teſtaioi's Reſolution to make a Mill. 


| 1:5 the making of a good Will it is neceſſary, that he who makes it have at the 


Time of the making of it Animum Teftandi, i.e. a Mind to diſpoſe, a firm Re- 
ſolution, and adviſed Determination to make a Will, otherwiſe it will be void; for it 
is the Mind, not the Words of the Teſtator, that gives Life to the Will; for if a 
Man raſhly, unadviſedly, incidently, jeſtingly or boaſtingly, and not ſeriouſly, 
writes or ſays that ſuch a one ſhall be his Executor, or have all his Goods, or that 
he will give to ſuch a one ſuch a Thing ; this is no Will, nor to be regarded. And 
the Mind of the Teſtator herein is to be diſcovered by Circumſtances ; for if at the 
Time he be ſick, or ſets himſelf ſeriouſly to make his Will, or requires Witneſſes to 
bear Witneſs of it, it ſhall be deemed in Earneſt ; but if it be by way of Diſcourie 
only, or of ſomewhat he will do hereafter, or the like, it ſhall he taken for nothing 


\ Sewinb. 9, 131, 324, 325. 


(M) Of the Occaſion or Motive to make a Ill. 


\ a good Will it is neceſſary that the Mind of the Teſtator in making of it be 
free, and not moved by Fear, Fraud or Flattery ; for when a Teſtator is moved 
to make his Teſtament by Fear, or circumvented by Fraud, or overcome by ſome 
immoderate Flattery, the ſame is void, or at leaſt yoidable by Exception. — 
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therefore if a Man by Occaſion of ſome preſent Fear or Violence, or threatning of 
future Evils, does at the ſame Time, or afterwards by the ſame Motive, make a 
Will; it is void not only as to him that puts him fo in Fear, but as to all others, 
altho* the Teſtator confirms it with an Oath. Bur if the Cauſe of Fear be ſome vain 
Matter, or being weighty is removed, and the Teſtator afterwards, when the Feat 
is paſt, confirms the Teſtament ; in this Caſe perhaps the Will may be good. And 
if a Man by Occaſion of ſome Fraud or Deceit be moved to make a Will, if the 
Deceit be ſuch as may move a prudent Man or Woman; and if it be Evil alſo, the 
Will is void, or voidable at the leaſt ; but if the Deceit be light and ſmall, or if it be to 
a good End; as where a Man is about to give all his Eſtate to ſome lewd Perſon, from 
his Wife and Children, and they perſwade the Teſtator that the lewd Fellow is 
dead, or the like, and thereby procure him to give his Eſtate to them ; this is a good 
Will. And one may by honeſt Interceſſions and modeſt Perſwaſions procure another 
to make himſelf or a Stranger Executor to him, or the like, and this will not hurt 
the Will. Alſo a Man may uſe fair and flattering Speeches to move the Teſtator to 
make his Will, and to give his Eſtate unto himſelf, or ſome Friend of his; except it 
be in Caſe where the Flatterer firſt beats or- threatens him, or puts him in Fear; or 
to his Flattery joins Fraud and Deceit ; or the Teſtator is a Perſon of weak Judg- 
ment, or under, the Danger of Government of the Flatterer; as when the Phyſician 
ſhall perſwade his Patient under his Hand to make his Will, and give his Eſtate to 
himſelf; or the Wife attending on her Husband in his Sickneſs ſhall neglect him, or 
continually provokes him to give her all; or where the Perſwader is importunate, and 
will have no Denial ; or when there is another Teſtament made before ; for in all theſe 
Caſes the Will will be in Danger to be avoided. And if I be much privy to another 
Man's Mind, and he tells me often in his Health how he intends to ſertle his Eſtate, 
and he being ſick, I of my own Head draw a Will according to his Mind before de- 
clared to me, and bring it to him, and ask him, whether this ſhall be his Will, or 
no; and he conſiders of it, and then delivers it back to me, and ſays yes; this is a 
good Will: But if otherwiſe ſome Friends of a ſick Man of their own Heads ſhall 
make a Will, and bring it to a Man in Extremity of Sickneſs, and read it to him, 
and ask him, whether this ſhall be his Will, and he ſays yes, yes; or if a Man be in 
great Extremity, and his Friends preſs him much, and ſo wreſt Words from him, 
eſpecially if it be in Advantage of them, or ſome Friends of theirs; in theſe Caſes 
the Wills are very ſuſpicious. Swinb. 283, 284, 285, 286. 


But as touching theſe,two laſt Things, Q1uere, how they ſhall avail in the Wills of 2 
Land, which are not regulated ſo much by the Civil Law. ä 


(N) Things requiſite in a good Deviſe. 


* a good Deviſe theſe Things are requiſite: 
Firſt 


„That the Deviſor be a Perſon capable to Deviſe, both with Reſpect to his 
Perſon, and the Thing deviſed. c 


Secondiy, That the Deviſee be capable to receive the Thing deviſed 
Time of making the Deviſe, or at leaſt when it is to take Effect. 

Thirdly, That the Deviſor, at the Time of making the Deviſe, have Animum 
Teſtandi, i. e. a Mind to make a Deviſe. 

Fourthly, That the Will of the Deviſor be free, and not drawn or coacted by 
Fraud, Flattery, Fear, or the like. | 

Fifthly, That the Deviſe be made in due Manner and Form. | 

Sixthiy, That the Thing deviſed be a Thing deviſable. 

event hly, That it be deviſed upon lawful Terms and Conditions. 

Eighthly, That there be Words ſufficient to make his Mind known. 

Ninthiy, That it be proved after the Death of the Deviſor. | 
| Tenthly, And if it be a Deviſe of Land, that the Deviſor be ſolely ſeiſed, and not 
wy with another; and that he be ſeiſed in Fee-fimple, and that the Deviſe be in 
Vriting. 


See before what is a good Hill. 


either at the 


10 I | (O) Who 


5 . 2 00 „ 
(O) Who may make a Deviſe, or not. 


"HOEVER may make a Will or Teſtament may make a Deviſe; Ft fic e 
converſo. And therefore ä 5 
Infants: Infants may not deviſe their Lands till they are twenty-one Years old, nor their 
| Goods and Chattels till they be fourteen Years old, or as ſome ſay till they be 
eighteen Years of Age. 4 | 
Feme Co- Feme Coverts cannot deviſe their Lands to their Husbands 'or others, either by or 
verts, without their Husband's Conſent, altho* there be a Cuſtom to enable them thereto, 
Co. Lit. 112. 4 Co. 61. Bro, Deviſe 32. 
Spiritual Per- And Spiritual Perſons, as Archbiſhops, Biſhops, Deans, Archdeacons, Prebends, 
ſons. Parſons, Vicars, or any Member of a Corporation, may not deviſe the Lands or 
Goods they have in the Right of their Churches and Corporations. Perk. h. 496. 


(P) What Things may be deviſed or bequeathed. 


_ * —4 ANDS, Tenements and Hereditaments, for the Nature and Quality of them, are 
n deviſable as well as other Things; and therefore by the Cuſtom of ſome 
Poſſeſſion, Re- Places, Lands in Poſſeſſion, Reverfion or Remainder, are deviſable in Fee, for Life 


verſion, Re- or Years. | 


mainder. And a Man that has a Leaſe for Life or Tears of Land, may deviſe the Land at his 
Leaſe. Pleaſure during his Term. 

Deviſes b But by the antient Common Law, in Favour to Heirs, the Lands that a Man had 
OE in Fee-ſimple were not deviſable by Teſtament, except only in ſome ſpecial Places by 


Law. Cuſtom of the Place, as Gavelkind Lands in Kent, and Lands within certain Borough 
By Cuſtom, Towns, as London, Oxford, c. and by the Cuſtom of thoſe Places ſuch Lands are deviſable. 

And in ſome Places the Cuſtom is, that they may deviſe their purchaſed Lands only ; 
and in other Places, that they may deviſe their Lands deſcended alſo: And in ſome 
Places, that they may deviſe for Life only; and in other Places, in Fee-ſimple and 
Fee-tail alſo. And in all theſe Places where ſuch Cuſtoms are, they may deviſe 
their Lands now as they might have done before the Statute ; for the Statute has not 
deſtroyed their Cuſtom: And therefore at this Day, they who have Lands in ſuch 
Places, have their Election either to deviſe according to the Power given them by the 
Cuſtom, or by the Statute ; and in the firſt Caſe the Deviſe is good againſt the Heir 
for the Whole; and in the laſt Caſe it is good againſt him for two Parts in three 
only. Dyer 371, 155. 6 Co. 16. 8 Co. 83. Co. Lit. 111. Perk. 5. 497, 499, Soo, 
538. Lit. F. 16). 


Common Alſo by the Common Law, the Uſes of Lands were deviſable as Goods and Chat- 
Law. tels were, at the Pleaſure of him that had them. But otherwiſe and in other Caſes 
Statute Law, Lands and-/Fenements might not be deviſed and diſpoſed by Will, until the Statutes 


32 H. 8. c. 1. & 34 H. 8. which enabled Owners of Land in Sage, Tenure, in Poſ- 
ſeſſion, Reverſion or Remainder, to deviſe and diſpoſe thereof, or any Rent, Com- 
mon, or other Profit apprender out of it, to any Perſon in Fee-fimple, Fee-tail, for 

Life or Years, at his Pleaſure. Note, That the other Teuures in theſe Acts mentioned, 
by Stat. 12 Car. 2. c. 24. are turned into free and common Socage. 

So that now by the ſaid Statute of H. 8. a Man who has Lands in Fee-ſimple may 
deviſe them in Fee-ſimple, Fee-tail, for Life or Years abſolutely or conditionally at 
his Pleaſure. And therefore, | | | 

If a Man deviſes his Land to one for Life, the Remainder in Fee or Fee-tail to 
another; or deviſes his Land to B. the Remainder to the next Heir Male of B. and 
the Heirs Male of the Body of ſuch Heir Male, or the like; theſe are good Deviles. 

But for the better Underſtinding theſe Things, obſerve, That this Statute does not 
enable Men to deviſe Land who are diſabled by Law in Reſpe& of their Perſons or 
Minds, as Infants, Femes Covert, Men De non ſane Memory, &c. nor ſuch as are 
diſabled in Reſpect either to the Nature of their Land, as Cspybolders, (for Copy hold 
Lands are not deviſable unleſs ſurrendered to the Uſe of the Will, which is the 
common Practice) or of the Eſtate they have in the Land, as Tenants in Tai), ot 
pur auter vie, or Fointenants ; for theſe can no more deviſe the Land which they ſo 


hold, than they could before the Statute. But ſuch as are ſeiſed of Land in Comm, 
3 | or 
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or Copargenary, may deviſe their Land as well as thoſe who are folely ſeiſed. And if 


two are Fointenants for Life, the Fpe-ſimple to one of them, he who has the Fee- | 


imple may deviſe it after the Death of his Companion. Theſe Statutes do not enable 
thoſe who are ſeiſed of Lands in Fee, in the Right of their Houſes and Churches, to 


deviſe the ſame Lands; and therefore Biſhops, Deans, Parſons, Vicars, Maſters of 


Hoſpitals, or the like, can no more deviſe the Lands belonging to their Biſhopricks, 
Se. than they could before the Statute 5 but the Lands which they are ſeiſed of in 
- theix own Right, they may deviſe as other Men. Co. Lit. 111. Perk. g. 500, 539, 
540, 496, 497, 498, 344. Lit. .. 287. Dyer 210. Old. Nat. Br. 89. | 
Hereditaments which are not of any yearly Value, are ſome of them deviſable, and 
ſome not: For if the King grants to one and his Heirs bona & catalla felonum Es fugi- 
tivorum vel utlagatorum, Fines and Amerciaments within ſuch a Manor or Village; 
in this Caſe the Owner can neither deviſe theſe Things to another, nor leave them 
to deſcend. And yet if one has a Manor with a Leet, Waif, Eſtray, or the like, is 
appendant or appurtenant, there by the Deviſe of the Manor with the Appurtenances 
theſe Things may paſs as incident to the Manor ; but if a Man has a Hundred with 


ſuch caſual Hereditaments within the ſame Hundred, and theſe have been uſually let 
to Farm for a Rent, they may be deviſed, or left to deſcend. 10 Co. 81. 3 Co. 32. 
Co. Lit. 111. 


A Man muſt have a Right to and Poſſeſſion of the Land 


ſeiſin, this Deviſe as to the Diſſeiſee is void. And if a Man be diſſeiſed of his Land, 
ſo that he has nothing but a Right thereof left, and then he deviſes this Right, or 
deviſes the Land, this Deviſe is void. Plow. 485. 

And if one contracts for Land, and pays his Money for it, but has no Aſſurance 
of the Land, and he deviſes this Land to another ; this cannot be a good Deviſe cf 
the Land, but perhaps the Deviſee in a Court of Equity may compel him that re- 
ceived the Money to aſſure and ſettle the Land according to the Deviſe. Nevi/'s Caſe. 


Deviſe made purchaſes this Land, the Deviſe is good. Plow. 344. Fitz. Deviſe 7. 

If a Man bargains and ſells Land to me on Condition to re-enter ; if he pays me 
10 J. and I covenant that I will take the Profits until Default of Payment, and he 
makes a Leaſe for fix Years of it to another, and after breaks the Condition ; in this 


Caſe I may deviſe this Land, and the Deviſe will be good. Adjudged Pow/ly and 
Blateman's Caſe. 


Eſtates pur auter vie are deviſable by Stat. 29 Car. 2. c. 3. w 

A Seigniory, Rent, or the like Thing, is deviſable as Land is, and will paſs with- 
out the Attornment of the Tenant. The like of a Reverſion. And a Man may de- 
viſe a Rent de novo iſſuing out of Land, or a Rent iſſuing out of Land that is 1 
eſſe before ; and therefore if a Man makes a Leaſe for Life or Years rendring Rent, 
the Leſſor may deviſe this Rent. So if a Rent be granted to one and his Heirs, the 
Grantee may deviſe it. So a Man who is ſeiſed of Land in Fee may deviſe any 
Rent or Profit out of it at his Pleaſure, altho' the Rent or Profit amounts to the 
Value of the whole Land ; as if one has three Acres of Land worth three Pounds 
a Year, and he deviſes 3 J. Rent out of it; this is a good Deviſe of the whole Rent. 


8 5.538. Lit. $ 585, 586. Dyer 253, 140. E N. B. 121. Co. Lit. 111. 8 Co. 
3. 3 Co. 33. 


may deviſe the Doors, Windows, Wainſcot, or the like Incidents of the Houſe. 
And where a Man may deviſe the Land itſelf, he may deviſe the Trees or Graſs 
growing upon the Land. Qrando licet id quod majus, videtur & licere id quod minus. 


Life or Years of Land may not deviſe the Houſes or Windows, Doors or Wainſcot 


of Houſes, or Trees or Graſs being or growing thereupon. 4 Co. 63. Perk. F. 512, 
$18. 11 Co. Rich. Liford's Caſe, Kelw. 88. 


at the Common Law, he may deviſe it. And therefore if one be poſlefſcd of a Term 
of Tears, and grants it over to another to the Uſe of the Grantor, he may diſpoſe of 
this Uſe by his Will, for it is in the Nature of a Chattel. But if a Man has ſuch an 
Uſe in Jointenancy, he cannot deviſe it. Perk. $. 500. Dyer 


All 


the Goods of Felons, Outlaws, Fines, Amerciaments, Retorna Breuvium, and other - 


he deviſes, or elſe the Right to 
Deviſe is not good; and therefore if a Diſſeiſor deviſes the Land he has got by Diſ- Land. 


And if one deviſes another Man's Land, this Deviſe is void; but if he after the another 
Man's Land. 


Eſtate fur an- 
ter vie. 


Rent, Com- 
mon, Seig nio- 


ry, Oc. 


here a Man is ſeiſed of a Houſe in Fee, and may deviſe the Houſe itſelf, he Things inci- 


dent to Houſes 
Lands, as 
Doors, Win- 


dows, Wain- 
But where the Land itſelf is not deviſable, ſuch Things incident or annexed to, or ſcot, &c. 


growing or being upon it, are not deviſable. And therefore the Tenant in Tail for ꝓrees, Graf. 


Where a Man has an Uſe that is not executed by the Statute of Uſes, but remains fe. 
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Goods and All Manner of Goods and Chattels real and perſonal may be deviſed by Will. Aud 
Chattels. therefore Leaſes for Tears of Lands, for Years of Rent, Common, or the like, Catit, 
as Oxen, Sheep, Horſes, c. Gold, Silver, Money, Plate, Houſhold- Stiff, as Beds, 
E3c. Corn, Wool, and Implements of Husbandry, may be deviſed by Will; and not only 
thoſe a Man has at the Time of the Deviſe, but thoſe a Man 7s to have or may have 
afterwards, And therefore it is held, that a Man may give his Corn that ſhall grow 
in ſuch a Ground the next Year after his Death, or the Wool or Lambs his Flock of 
Sheep ſhall yield the Year after his Death; and that theſe Deviſes are good: But if 
in this Caſe there ſhall be no ſuch Corn growing in that Ground, nor any Lambs or 
Wool ariſing out of his Flock that Year, the Legacy is fruitleſs. And yet if one 
deviſes to F. S twenty Quarters of Corn, or twenty Lambs, to be paid out of his 
Corn that ſhall grow, or out of his Flock the next Year, and there be not ſo much 
Corn, or not ſo many Lambs, or not at all growing or arifing; yet this is a good 
Deviſe, and the Things muſt be paid. In the like Manner if a Man gives to J. S. a 
Horſe, or a Yoke of Oxen, yet the Deviſe is good, and muſt be performed. 
Choſes in Ac- Things in A#ion, as Debts, and the like, altho* they are not grantable by Deed 
tion. in the Life-time of the Party, yet they are deviſable by Will. And therefore if the 
Teſtator by his Will gives any Debt due to him on an Obligation, or on a Contract, 
or the like; this is a good Deviſe. And the Thing deviſed may be had thus: The 
Teſtator, if he pleaſes, may make the Legatary Executor as to that Debt; or if he 
does not, the Legatary may ſue the Executor in the Spiritual Court, or in ſome 
Court of Equity, and thereby compel the Executor either to recover it himſelf, and 
ſo to pay it to the Legatary, or to give the Legatary Power to ſue for and recover it 
himſelf in the Executor's Name. But if it be ſuch a Cauſe of Action as is altogether 
uncertain, as where a Man may have an Action againſt another for taking away his 
Goods, or to compel him to make an Account, or the like; this is ſuch a Cauſe of 
Action as is not deviſable. Swinb. Part 3. F. 5. Perk. $. 511, 525. 
Poſſibilities And yer Poſſibilities and Incertainties are in divers Caſes deviſable. And therefore 
and Incertain- if one has Money to be paid him on a Mortgage, he may deviſe this Money when it 
ties. comes; as if I infeoff a Stranger of Land, upon Condition that if he does not pay 
me 20 l. ſuch a Day, that I may re- enter; I may deviſe this 20 J. if it be paid, and 
the Deviſe is good altho' it be made before the Day of Payment come. Perk, F 527. 
Dyer 212. Plow. 520. | 
And if a Man be poſſeſſed of a Term of Years, and deviſes all the Reſidue cf that 
Term-of Years that ſhall be to come at the Time of his Death ; this Deviſe is good, 
and yet ſuch a Grant by Deed is void. Child's Caſe, 1) Fac. B. R. 
But a meer Poſſibility, and a Thing altogether incertain, is no more deviſable by 
Will than it is grantable by Deed. Perk. & 520, Ec. | 
Emblementss FEmblements, i.e. the Corn that is ſown and growing upon a Man's Ground at the | 
| Time of his Death, and which himſelf ſhould have reaped if he had lived to the 
Harveſt (as in moſt Caſes he ſhall where he ſows it) are deviſable. And therefore 
if a Man has Land in Fee-ſimple, Fee-tail, for Life or Years, and ſows it with Corn, ö 
he may deviſe the Corn at his Death to whom he pleaſes; and yet if Leſſee for 
Years ſows his Land ſo little while before his Term expires, that it cannot be ripe 
before the End of the Term, and he dies, he cannot deviſe this Corn, for if he had 
lived he could not have reaped it after the End of the Term. | 
And by Stat. 20 H. 3. c. 2. Widows may bequeath Crops on their Dowers. 


Bonds, Coun- Obligations, Counterparts of Leaſes, and ſuch like Things, are deviſable; but in 0 
terparts of this Caſe the Deviſce cannot ſue upon the Obligation in his vwn Name, nor enter for C 
„ Sc. the Condition broken upon the Leaſe if there be Cauſe, but he may cancel, give, if 


ſell or deliver up the Obligation or Counterpart to the Obligor or Leſſee. And what- 

ſoever ſhall come to the Executor after che Death of the Teſtator as the Right of his 

Executorſhip, may be deviſed by the Will of the Teſtator. Perk. F. 527. 

The Goods and Chattels which a Man has jointly with another are not deviſable. 

nd therefore if there be two Jointenants of Goods or Chattels, as where ſuch 
Things are given to two, or two buy ſuch Things together, and one of them deviſes 
his Part to a Stranger; this Deviſe is void: Inſomuch that if in this Caſe the 
Teſtator makes the other Jointenant his Executor, the Will as to this is void, and 
he 1hall not be charged as Executor for thoſe Goods, but he ſhall have them alto- 
gether by Right of Survivorſhip. Perk. $. 526. Lit. $. 287. Do. & Stud. 167. 

Things in The Goods and Chattels which a Man has in Right of another are not deviſable; 


auter dreit, and therefore an Executor or Adminiſtrator cannot deviſe the Goods and Chattels . 


Things in 
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has as Executor or Adminiſtrator, for ſuch a Deviſe is void. However the Executor 
may appoint an Executor of the Goods of the firſt Teſtator, which the Adminiſtrator 
cannot do; and of the Profits, that ariſe by the Goods and Chattels the Executor 
or Adminiſtrator has during the Time of his Adminiſtration, he may diſpoſe of. 

The Goods and Chattels belonging to Colleges and Hoſpitals may not be deviſed Colleges, Cor- 
by the Wills of the Maſters. or Governors thereof, nor the Goods and Chattels be- porations, 
longing to other Corporations by the Mayors, Bailiffs or Heads thereof. Pw. 525. oſpitals, 
Bro. Adminiſtrator 7. Fitz. Adminiſtrator 3. | a . 

And the Goods and Chattels that Church-wardens have in Right of the Church, 

are not deviſable. Perk. f. 496, 498, 499. Doc. & Stud. lib. 2. c. 39. 

All the Chattels real that a Man has in the Right of his Wife by her Means, and Baron and 
all the Obligations made to her dum ſola, or during the Time of Coverture, and the Feme. 
Chattels real or perſonal that his Wife has as Executrix to any other, are not de- 

viſable by the Teſtament of the Husband. Perk. $. 560. Do#. & Stud. c. J. 


(Q) Of naming Things deviſed. 5 


LL ſuch Things as are deviſed muſt be properly named, or otherwiſe deſcribed, Minake or 
whereby the Mind of the Teſtator may be known; for if he errs in the Name Error in 
or Subſtance of the Thing deviſed, or if it be ſo incertainly deviſed and deſcribed naming the 

that it cannot be perceived what he intends, the Deviſe is void. And therefore if one SRO 
deviſes a Piece of Ground by the Name of a Meſſage, except it be ſo called, the 
Deviſe is void. And yet by the Deviſe of the Uſe, Profit or Occupation of Land, the 
Land itſelf is well deviſed ; and by the Deviſe of Land itſelf the Reverſion thereof 
may be deviſed. But if one intending to deviſe a Horſe, deviſes an Ox; or meaning 
to give Gold, gives Apparel ; theſe Legacies are void, unleſs his Meaning appears by 
ſome Circumſtance to be otherwiſe ; as if a Man has but one Horſe, and he is called 
Arundel, and he deviſes his Horſe Bucephal; this Legacy is good enough. And if a 
Man gives all his Money in ſuch a Cheſt, when in Truth there is no Money in that 
Cheſt ; or gives to another the 10 J. which J. S. owes him, when in Truth J. & does 
not owe any ſuch Money; this Deviſe is void. And yet if the Deviſe be thus, vis. 
I give to A. B. 107. and I will that the ſame be paid of the Money I have in ſuch 
a Cheſt, or of the Money which ſuch a Man owes me; the Deviſe is good, altho' 
there be no Money in the Cheſt nor owing: And if one gives 1014. remaining in ſuch 
a Cheſt, whereas in Truth there is but 5 L in the Cheſt; the Legacy is good for the 
51. But Error and Miſtake in the Quantity and Quality of the Thing deviſed, when 
the ſame for the Subſtance of it is certain, does not hurt; and therefore if the 
Teſtator, meaning to give the fourth Part of his Goods, gives one half; or meaning to 
give 50 J. gives 100 l. or e converſo, meaning to give a greater gives a leſs N | 
or Sum; the Legacy is good, and the Legatary ſhall have as much as the Teſtator 
did mean. If a Man gives his bite Horſe, when he has but one Horſe and that is 
7 this is a good Deviſe of the Horſe. Swinb. Part J. c. 5. Plow. 525. Perk. 

Foo. 

If the Thing deviſed be under ſuch general Words that the Mind of the Teſtator Incertainty in 
cannot be known by it, the Deviſe is void; and therefore if the Teſtator ſays, I do naming the 
bequeath ſomet hing, or I bequeath a Subſtance, or I bequeath a Body, or I bequeath, or Thing. 
the like; theſe are void for Incertainty : So if he ſays, I do give Lands, or I do give 
Goods; theſe Deviſes are void: And yet if the Teſtator gives a Horſe, an Ox, a Gold 
Chain, or the like, indefinitely ; the Deviſe is good altho' he has no ſuch Thing. But 
if one deviſes thus, 7 give Lead, Money, Wheat, Oil, or the like, and do not ſay 
what Quantity; this Legacy is void for Incertainty, or at leaſt the Executor may 


deliver what Quantity thereof he will, and that ſhall ſatisfy the Legacy. Swinb. 
Part J. c. 10. 


* 


(R) Who may be a Deriſee or Legatee. 


R Egvlarly whoſoever may be a Grantee may be a Deviſee or Legatee; and 
therefore 


A Deviſe made to any Perſon or Perſons Male or Female, Children or Strangers, 
aymen or Clerks, Debtors or Creditors, Infants, or Men of full Age, Women Sole 
io K : or 
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or Covert, Colleges, Univerſities, Corporations, or the like, are good. Perk. 5. 50g, 


. Cwinb: 222. a | 
ok Deviſe to an Infant in the Mother's Womb at the Time of the Death of the 


Teſtator, is void. Dyer 303, 304. Per Cur', Mic. 13 Fac. B. R. 

Yet if it happens to be born before Teſtator's Death, the Deviſe is good. Terms de 
la Ley, Tit. Deviſe. For it is a Rule, That the Deviſee muſt be capable of the Thing 
deviſed at the Time of the Death of the Deviſor ; if it be then to take Effect in Pof. 
ſeſſion ; or if it be a Remainder, he muſt be capable of it at the Time when the Re. 
mainder ſhall happen, or otherwiſe the Deviſe is void. 9 Fac. B. R. | 

And a Man may deviſe his Lands, Goods or Chattels to his own Wife, as well as 


to any other. Lit. $. 168. | 


(S) Of naming the Deviſee or Legatee. 


Deviſee muſt be certainly named and deſcribed ; for if a Deviſe be to a Perſon 

altogether incertain, the Deviſe is altogether void ; as if I give my Land to my 
beſt Friend, or to my beſt Friends; or to a Vicar, and do not ſay what Vicar, and 
no Averment ; theſe are void Deviſes. Mic. 19 Fac. B. R. Crumpe v. Bodie. 

If one has two Sons of one Name called F. S. and he deviſes to his Son J. & with. 
out any Diſtinction; this is void for Uncertainty: But in this Caſe perhaps an Aver- 
ment, which Son is meant, may help. So if one gives to J. S. 20/7. and there be two 
or more of that Name; this Deviſe is void, unleſs it can be proved by ſomething 
which of them he meant. So if one in his Will gives a Legacy to a Man incertain, 
and no ſuch Man is to be found, and the Meaning of the Teſtator cannot be known ; 
this Deviſe is void for Incertainty. And yet a Deviſe to him who ſhall marry my 
Daughter is good; and he who marries her in my Life-time or after my Death ſhall 
have it. If a Man deviſes any Thing ad pias Cauſas, as to the Church, or to the 


Poor, not expreſſing what Church or Poor; perhaps this is a good Deviſe. So if a 
Man gives 20 J. to his Kindred, it is ſaid this is a good Deviſe, and that a reaſonable 
' Expoſition ſhall be made thereof as near the Teſtator's Intent as may be, viz. that 


thoſe in the next Degree ſhall have it firſt, and then thoſe in the next Degree to that 
ſhall have it afterwards; and if it be a Deviſe to the Kindred of another Man, that 
they ſhall have it equally. Sed quære of this Deviſe, for it ſeems altogether uncertain. 
6 Co. 68. Swinb. 293, 294, 295, 296. | 

So if a Man gives to J. S. or J. D. 20 l. this is held a good Deviſe altho' it is 
ſomewhat incertain, and the Disjunctive ſhall be taken for a Copulative, and ſo J. &. 
and F. D. ſhall both take by this Deviſe ; but if one of them be nearer of Kin than 
the other, then it is ſaid he ſhall have it for his Life, and the other afterwards. And 
if one deviſes 20. to A. or B. which of them F. S. will appoint; this is good, and 
he who J. S. appoints ſhall have it. Stinb. Part J. F. 9. 

And if one deviſes to J. S. and his Children; this is good and certain enough, and 
hereby he and his Children ſhall take the Thing deviſed together. id. 


(T) Of tbe Deviſee's Capacity to take by the Name whereby he is deſcribed. 


© HE Perſon to whom a Deviſe is made muſt not only be capable, and certainly 
deſcribed and named, but he muſt alſo be capable by the Name whereby the 
Deviſe is made to him, or otherwiſe the Deviſe is void ; as, 

If a Deviſe be to the Heirs of J. S. J. S. being living; it is void. And yet if 
Lands or Goods be deviſed to the Executors of J. & and J. & dies before the Teſta- 
tor, and makes Executors ; this is a good Deviſe to the Executors. And if a Man 
deviſes his Land to J. S. for Life, the Remainder to the next of Kin (or next of 
Blood) of J. S. this is a good Deviſe of the Remainder. And if a Man deviſes 
Goods to the Pariſhioners of the Pariſh of S. to the Uſe of the Church; this is a good 
Deviſe, and the Church-wardens may recover it. And if a Man deviſes Eccleſie 
Sanz Andree de Holborn ; this is a good Deviſe to the Parſon of that Church. And 
if a Man deviſes to the City of London, Univerſity of Oxford, or to Queen's College in 
Oxford; theſe are good Deviſes, But if one deviſes to the Commonalty of a Guild, 
which is not incorporate, as to two of the middle Men of the Guild of the Fraternity 
of the M biteacres of London, or the like; this Deviſe is void. Fitz, Deviſe 27. Plc. 


$23. Perk. g. 509, 510. Bro. Corporation 55. | 
(V) Of 
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(U) Of miſnaming the Deviſce. 


F the Deviſee be capable, well named, and capable by that Name, if his Name be 

truly ſet; down, yet if his Name be not ſo, but miſtaken, the Deviſe is void. 
And therefore, 

If one intending to give 201. to 7.S. deviſes to J. N 201. this Deviſe is void 
both to J. & and J. N. except the Perſon be certainly denoted and deſcribed by ſome 
other Circumſtance ; as to F. N the Son of J. S. my Landlord, or the like. So if 
one deviſes to the Abbot of St. Peter, when the Foundation is the Abbot of Sr. Paul; 
this Deviſe is void. And if one deviſes to a Corporation, and there be none of that 
Name at the Time of the Deviſe, nor during the Life of the Teſtator ; this Deviſe is 
void; and ſo if there be a College made after that Name. Dyer 4. Perk. F. 50s. 
Fwinb. 289, 290. 
hunt if one deviſes a Thing to the Wife of J. S. and before the Deviſor dies, and 
ſhe takes another Husband, and is called by another Name ; yet this Deviſe is good. 
So if one gives a Legacy to J. S. Dean of St. Paul's, and the Chapter there and their 
Succeſſors, and before the Death of the Deviſor J. S. dies, and another is made Dean; 
this Deviſe is good notwithſtanding this Miſtake, Plow. 344- 


(W) Of the Words of a Deviſe. 


TY Form of Words in a Deviſe is not at all regarded; and therefore if one ſays, I 
give, inſtitute, deſire, appoint or will, that F. S. ſhall have my Land, or that F. 5. 
mall have 20 J. or let Fs S. have my Land, or 20 J. all theſe Deviſes are good. And 
if one deviſes that bis Feoffees of his Land ſhall be ſeiſed of the Land to the Uſe of 

. and his Heirs, or to the Uſe of J. F. and the Heirs of his Body; or if ſuch a 
an deviſes that his Feoffees ſhall make an Eſtate of the Land to J. S. and his Heirs, 


or to him and the Heirs of his Body; this is a good Deviſe of the Land in Fee-ſimple 


or Fee-tail. Swinb. Part 4. G. 4. Plow. 23. Dyer 23. 

And if a Man makes a Feoffment of his Land to the Uſe of his laſt Will ; and 
then deviſes that his Peoffors ſhall be ſeiſed to the Uſe of J. S. this is a good Deviſe 
of the Land per intentionem. Paſ. 9 Tac. Newman's Caſe. x 


And if I deviſe that J. S. ſhall have, hold and occupy my Land for his Life; this 
is a good Deviſe of the Land for his Life. Plow. 546. 4 Co. 66. 8 Co. 95. 


If a Man has a Leaſe for Years of Land, and he deviſes his Looks or his Term, or 
his Farm, or the Profits or Occupation of the Land; by any of theſe Deviſes his whole 
Leaſe and all his Intereſt in the Land is given as well as by any other Form of 
Words, Dyer 4, 122, 33, 128. 1 Co. 83. 6 Co. 42. 


(Y) Of the Intent of making a Deviſe. 


Tz E Intent of making a Deviſe ſhould be good, for Deviſes to wicked Ends or. 
upon wicked Conditions, as to the End that the Deviſee ſhall kill a Man, or be- 
cauſe he has killed a Man, or the like, are void. And when' the Cauſe or Motive is 
falſe, as becauſe one is my Couſin, or has lent me Money, I deviſe to him 20 J. and 
he is not my Couſin, or did not lend me Money; theſe Deviſes are void. Swinb. 289. 


(Y) Of the Manner and Form of making Wills and Teftaments, and of Re- 
oocations of them. 


Firſt, Of naming an Executor. 


preſcribes be obſerved in the Diſpoſition. And therefore firſt, There ſhould be-an 
xecutor named in all Wills of Goods and Chattels, and that the Executor named 
capable of the Executorſhip ; for this is ſaid to be the Head and Foundation of 
the Will; For if there be never ſo many Legacies given, and no Executor made, this 


Diſpoſition 


| be making a good Will it is neceſſary that the Form and Order which the Law 
E 


| 
| 
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Diſpoſition is but a Codicil, and cannot properly be called a Will or Teſtament; for 
in this Caſe the Party dead is ſaid to die Inteſtate, and the Adminiſtration of hig 
Goods muſt be granted to the Widow or next of Kin; whereas, on the other Side, if 
an Executor be appointed altho* there be no Legacy given, yet this Diſpoſition is and 
is properly ſaid to be a Will. Swinb. 112. Bro. Teſtament 20. | 

Where no Executor is named in a Will, Adminiſtration with the Will annexed is 
uſually granted. 


Secondly, Where it muſt be in Writing. 
If a Will be of Lands or Tenements, it muſt be in Writing, and it muſt be com. 


mitted to Writing at the Time of the making thereof; and it is not ſufficient that it 


be put in Writing after the Death of the Teſtator, being firſt made by Word of 
Mouth only, for then it is but Nuncupative ſtill. But if the Will be firſt made by Woreg 
of Mouth, and be afterwards written, and then brought to the Teſtator, and he ap. 
proves it for his Will; or if the Teſtator, when he declares his Mind, appoints that 
the ſame ſhall be written, and thereupon the ſame is written accordingly in the Life. 
time of the Teſtator ; theſe are good Wills of Land, and as good as if they be written 
at the firſt. If therefore one be very fick, and another comes to him and asks him 
whether his Wife ſhall have his Land, and be ſays yes; and a Clerk being preſent 
puts this in Writing, without any precedent Commandment or ſubſequent Allowance 
of the fick Man; this is no good Will of the Land. So if one declares his whole 
Mind before Witneſſes, and ſends for a Notary to write it, and dies before he comes, 
and he writes it after his Death; this is no good Will for his Lands, but a good 
Nuncupative Will for his Goods and Chattels, except he declares his Mind to be, that 
it ſhall not be his Will unleſs it be put in Writing, for then perhaps it may not be a 

ood Will for his Goods and Chattels. So if he that writes the Will cannot hear the 
any ſpeak, and another that doth ſtand by the ſick Man tells him what he ſays; 
in this Caſe if there be none others preſent to prove that he reported the very Words 
of the ſick Man; this will be no ou Will of the Land. But if a Notary takes Di- 
rection from the ſick Man for his Will, and after goes away and writes it, and then 
brings it again, and reads it to the Teſtator, and he approves it; or if it be written 
from his Mouth by the Notary according to his Mind, and bis Mind were to have it 
written, altho* it be not ſhewed or read to him afterwards, theſe are good Teſta- 
ments. So if the Notary does only take certain rude Notes or Directions from the 
fick Man, which he agrees to, and they be afterwards written fair in his Life-time, 
and not ſhewed to him again, or not written fair until after his Death; theſe are 
good Wills of Lands. If a ſick Man bids the Notary make a Will of his Lands, but 
does not tell him how, and the Notary makes a Deviſe of it after his own Mind; 
this is no good Will; and yet if it be after read unto and approved by the Teſtator, 
it may be gocd. And ſo if a Will be found written in the Teſtator's Houſe, and not 
known by whom, and it be read unto and approved by the Teſtator; this is not 3 
good Will in Writing for Lands and Goods, Sat. 32 & 34 H.8. Perk. 5. 476, 47). 
Dyer 12. Plow. 345. 4 Co. 60. Dyer 53. 

And Uſes of Lands before the Statute of Uſes might, and Lands and Tenements 
deviſable by Cuſtom, and Goods and Chattels, may be diſpoſed by Word without 
Writing, and ſuch Wills of ſuch Things ſo made are good. | 

But now by the Statute of Frauds and Perjuries, 29 Car. 2. c. 3. $. 5. All Deviſes 
and Bequeſts of any Lands or Tenements deviſable ſhall be in Writing, and figned 
by the rey deviſing che ſame, or by ſome other Perſon in his Preſence, and by his 
expreſs Directions, and ſhall be atteſted and ſubſcribed in the Preſence of the ſaid 
Deviſor, by three or four credible Witneſſes, or elſe they ſhall be utterly void and of 
none Effect. 

And by 6. 6. No Deviſe in Writing of Lands, Tenements or Hereditaments, or 
any Clauſe thereof, ſhall be revocable, other than by ſome other Will or Codicil in 
Writing, or other Writing declaring the ſame, or by burning, cancelling, tearing or 
obliterating the ſame by the Teſtator himſelf, or in his Preſence, and by his Direc- 
tions and Conſent: But all ſuch Deviſes and Bequeſts ſhall remain in Force until the 
ſame be burnt, Ec. in Manner aforeſaid, or unleſs the ſame be altered by ſome other 
Will or Codicil in Writing, or other Writing of the Deviſor, ſigned in the Preſence 
of three or four Witneſſes, declaring the ſame. 

See of Nuncupative Wills. 

: | Thirdly, 
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Thirdly, On what, and in what Hand and Language a Will may be written. 


It is not material in what Afaiter or Staff, whether in Paper or Parchment, nor in 
what Language, whether in Latin, French, or any other Tongue, nor in what Hand 
or Letters, whether in Secretary Hand, Roman Hand or Court Hand, or in any 
other Hand a Will be written, ſo that it be fair and legible, that it may be read and 


| underſtood ; neither is it material whether the ſame be written at large, or by Notes 


or CharaQters, uſual or unuſual, as XX s. for twenty Shillings, or when the Figure 2 
is uſed inſtead of the Letter A. if it be uſual in the Teſtator's Writing, or the like, 


for the Will is good notwithſtanding. So alſo if ſome Words be omitted, or Sen- 


tences improper uſed, when the Intent and Meaning is apparent; as where a Man 
ſays, I make my Wife of this my laſt Will and Teſtament, leaving out the Word Exe- 
cutrix, yet the Will is good, and this ſhall be underſtood : But if it be ſo done as it 
cannot be read, or by reading, the Mind of the Teſtator cannot be known, then the 
Will is void, and of no Force, In the like Manner as a Nuncupative Will is when 
the Words ſpoken are fo ambiguous, obſcure and uncertain, that thereby the Mean- 
ing of the Teſtator cannot be known or underſtood. Swinb. Part 4. f. 25, 26. 


Fourthly, Of the Teftator's ſealing and ſubſcribing his Name. 


Where Writing is needful, (as in the Caſe of Diſpoſition of Land it is) there 
Sealing the Will, or Subſcribing the Teſtator's Name, is not neceſſary. And therefore 
if a Man by himſelf or another makes a Will of his Land, and does not put his Seal 
or Name to it, if he agrees to it, this is a ſufficient Will. Perk. $. 476, 477. 


Fifthly, Of Interruption in the making a Il al. 


If whilſt the Teſtator is making his Will, and whilſt he intends to proceed farther 
st that Time, either by adding, diminiſhing or altering, he be ſuddenly ſtricken with 
Sickneſs, or Inſanity of Mind, whereby he cannot proceed, but gives it over in the 
midſt, and ſo he dies; it ſeems in this Caſe the whole Will is void. And yer if a 
Man begins his Will, and makes perfect Deviſes to one, and then of himſelf he gives 


over till another Time; or if a Man makes a perfect Deviſe to one, and then dies 


before he can make any Deviſe to any others; it {ſeems theſe are good Wills for as 
much as is done. And therefore it is ſaid, if one commands another to make his 
Will, and by it to deviſe ///biteacre to F. & and his Heirs, and Blackacre to F: N. 
and his Heirs, and he writes the Deviſe to F. & and his Heirs, and the Teſtator dies 
before he can write the Deviſe to F. N. and his Heirs; this is a good Deviſe to F. G. 
but a void Devile to F. N. and his Heirs. But if a Man bids the Notary write a De- 
viſe of his Land to 7. S upon Condition, and the Notary writes a Deviſe to J. F. 
but the Teſtator dies before he can writc the Condition ; in this Caſe the whole Deviſe 
is void. Swinb. 6. Part 7. f. 10. 3 Co. 31. | | 

But a Man may if he pleaſes make a Will of Part of his Goods, and die Inteſtate 
for the Reſt, and the Diſpoſition which he makes is good for fo much. Swinb. 188. 


Sixthly, Of the Proof of a Hill. 


The laſt Thing required to the Perfection of a Will, is the Proof of it; for if it 
be never ſo well made, and be in Truth the Will of the Teſtator, yet if it cannot be 
by Proof made to appear ſo, it is but a void Will, and of no Force at all. 

And therefore as to this obſerve theſe Things: | 

Firſt, That a Nuncupative Will muſt be proved by two (row by Stat. 29 Car. 2. 
there muſt be three) Witneſſes at the leaſt, and thoſe muſt be ſuch as are without Ex- 
ception. | 

Secondly, A written Will, when it is written with the Teſtator's own Hand, proves 
and approves itſelf, and therefore needs not the Help of Witneſſes to prove it. And 
for this Cauſe, if a Man's Will be found written fair and perfect with his own Hand 
after his Death, altho' it be not ſubſcribed with his Name, ſealed with his Seal, or 

ave any Witneſſes to it, if it be known or can be proved to be his Hand, it is held 
to be a good Teſtament, and a ſufficient Proof of itſelf; but if it be ſealed with his 
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Seal, and ſubſcribed with the Name of the Teſtator, and can be proved by Witneſſes, 
it is the more authenticx. And when it is found amongſt the choiveſt Evidences of 
the Teſtator, or faſt locked up in a ſafe Place, it is the more eſteemed ; for if it be 
Written in another Hand, and the Teſtator's Hand and! Seal, or one of them, nov to 
it, altho? it be found · in ſueh a Place as before; yet ſome Proof will be. expected of it 
further by Witneſſes in that Caſe; and if a Writing be found: under the Teſtator's 
oon Hand; yet if it be bur a ſeribling Waiting, writtem copywiſe, with a great 
Diſtance between every Line, without any Date, 1 Characters, with many 
Interlineations, and lying amongſt his void Papers, or the like; this will not be. 
eſteemed a ſufficierit Will, nor a good Proof off it; but it ſhall. bs accounted: rather a 
Draught or Image 6f che Feſtaror's Willy for a. Direttion to him after to make his 
Wil by ; and yet if it can be proved that the Teſtator did declare himſelf chat this 
ſhould be his Will, this will be a good Will, and à good Proof of it. | 

Thirdly, If it be proved that the Teſtaror ſaid his Teſtamenr was in fuch a Sche. 
dule in the Hands of J. & and {- S produces a Writing depoſing it to be the fame; 
tkis is a' ſufficient Proof: But if he fays withal, it is written with his own Hand ; then 
it feems ſome other Proof, as by comparing Hands, or the like, that it is his Hand 
wherein it is written, will be expected. 

Fourtbly, If the Witneſſes will prove the Writing produced to be the laſt Will of 
the Teſtator, or that he ſaid it was or it ſhould be his laſt Will, of that it was the 
ſame Writing that was ſhewed to them, and whereunto they are Witneſſes ; altho' 
they never heard ir read, or ſet their Hands to it, it is a ſufficient Proof. Suinb. 
Part 17. G. 13. Part 4 C 25s. | 

Fiſthly, All Perſons Male and Female, Rich and Poor, are eſteemed competent 
Witneſſes to prove a Will, ſave only ſuch as are infamous, as perjured Perſons, and 
the like, and ſuch as want Unde ading and 1 as Children, Infants, and 
the like, and ſuch as are preſumea to bear Affection, as Kindred, Tenants, Servants, 
and the like. A Legatee is reputed a competent Witnefs to prove any other Part of 
the Will but his own Legacy, or to prove any Thing againſt himſelf touching his 
own Legacy, but not otherwife. And therefore where there are two Witneſſes of a 
Wilf wherein either of them have fomewhat bequeathed unto himſelf; this Will cannot 
be ſufficiently proved for thofe Legacies, but for the Reft of the Will it may be 
ſufficiently proved. 

Sixthly, Where there is no Queſtion nor Oppoſition moved or had about or againſt 
a Will, thete the Oath of the Executor alone is efteemed a fafficient Proof of it, and 
in that Caſe ——_— no other Proof is required. And where more Proof is neceffary, 
as in the Caſes before, it is in the Difcretion of the Ordinary what Proof to admit 
and allow; and thoſe Witneſſes for Number, Nature and Quality, or that other 
Proof that he deems and actepts for ſufficient, is ſufficient; and the Will fo proved 
by ſuch Witneſſes, or other Proof, is ſufficiently proved. Swinb. Part 4. C. 21. 

My Advice to all who have Lands ( ſays be) is, That you take Care, by the Ad- 


Advice con- vice of learned Counſel, by Act executed, to make Aſſurances of your Lands ac- 


cording to your true Intent, in full Health and Memory, to which Aſſurances you 
may add ſuch Conditions, or Proviſoes of Revocation, as you pleaſe. For ( ſays le) 
I find great Doubts and Conttoverſies daily ariſe on Deviſes made by laſt Wills, | 
ſometimes in Reſpect of Tenures of Lands, ſometimes by Pretences of Revocations, 
which may be made eafily by Word, (but now Revocations muſt be in Writing by the 
Statute of Frands) alſo in Reſpect of obſcure and inſenſible Words and repugnant Sen- 
rences, the Will being made in haſte: And ſome pretend that the 'Teſtator, in Reſpect 
of extreme Pain; was Non compos mentis, and divers other Scruples and Queſtions are 
moved upon Wills. | | 

But if you pleaſe to deviſe your Lands by Will, 

Firſt, Make it by good Advice in your perfect Memory, and inform your Counſel 
truly of the Eſtates and Tenures of your Lands. 

* Secondly, If your Will concerns Inheritance, make it indented, and leave one Part 
with a Friend, leſt after your Death it be ſuppreſſed. 

Thirdly, Ar the Time of the Publication of the Will call credible Witneſſes to ſub- 
ſcribe their Names to it. Note; By the Statute of Frauds, there maſt be three or fall 
Witneſſes to a Will of Lands or Tenements. 

Fonrthly, Let all the Will be written with one and the ſame Hand, and in one and 
the ſame Parchment, for fear of Alteration, Addition or Diminution. 

Fifthly, Let the Hand and Seal of the Deviſor be ſer to it. 
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Sixt bly, If it be in ſeveral Parts, let his Hand and Seal be put, and the Names of 
the Witneſſes ſubſcribed to each Part. 


Seventhly, If there be any Interlining or Raſure in the Will, let a Memorandum 
be made of it. | : 

Eightbly, If you make any Revocation of your Will, or of any Part of it, make it 
in Writing, dy good. Advice, 3 ©. 36. 4 . It myft be in Ii/titing by the Statute of 

auds. 
2 which may be added, that if the Will be made of Lands or Tenements in 
Vrſbire or Middleſex, take Care it be regiſtred in due Time. See before, p. 495. 


(2) Of Nuncupative Wills. 
See. before concerning the Kinds of Wills. 


Y — 2 Car. 2. c. 3. K 19. For the Prevention of fraudulent Practices, it is 

ena 

1. That no Nuncupative Will ſball be good, where the Eſtate thereby bequeatbed 
ſhall exceed the Value of thirty Pounds, that is not proved by the Oaths of three 
Witneſs * the leaſt) that were preſent at the making thereof. (Aud by Stat. 
4 Ann. C. 16. C14 i is declared, That all ſuch Witneſſes as are and ought to be allowed 
to be good Witneſſes apon Trials at Law, by the Laws and Cuſtoms of this Realm, ſhall 
be deemed good * to prove any Nuncupative Will, or any Thing relating thereto.) 

Nor unleſs ſuch Nuncupative Will were made in the Time of the laſt Sickneſs of 
the Deceaſed, and in the Houſe of bis or their Habitation or Dwelling, or where he 
or ſhe has been Reſident for ten Days, or more, next before the making of ſuch 
Will, except where ſuch Perſon was ſurpriſed or taken fick, being from his own 
Home, and died before be returned to the Place of his or her Dwelling. 

$. 20. That after fix Months paſſed after the Speaking of the pretended Teſta- 
mentary Words, no Feſtimony ſhall be received to prove any Will Nuncupative, ex- 
cept the ſaid Teſtimony, or the Subſtance thereof, were committed to Writing within 
fix Days after the making of the faid Will. 

8 21. That no Letters Teſtamentary, or Probate of any Nuncupative Will, fhall 
paſs the Seal of any Court, till fourteen Days at the leaſt after the Deceaſe of the 
Teſtator be fully expired; nor ſhall any Nuncupative Will be at any Time received 
to be proved, unleſs Proceſs have firtt iſſued to call in the Widow, or next of 
Kindred to the Deceaſed, to the End they may conteſt the ſame, if they pleaſe. - 

ez. That no Will in Writing concerning any Goods or Chattels, or perſonal 
Eftate, fhall be repealed ; nor ſhall any Clauſe, Deviſe or Bequeſt therein, be altered 
or changed by any Words, or Will by Word of Mouth only, except the ſame be in 
the Life of the Teſtator committed ro Writing, and after the Writing thereof read 


unto the Teſtator, and allowed by him, and proved to be fo done by three Witneſſes 
at the leaft. 


Seaman being at Sea, may diſpoſe of his Moveables, Wages and Perſonal Eſtate, as 
before the making this Act. 


For more concerning Wills, ſee the following Chapters, and before, Of Erecutoxhip, | 


p. 136. Adminiſtration and Oiſtribution, p. x55. and Legacy, p. 163. 


CHAP, 


F. 23. Provided that any Soldier in actual Military Service, or any Mariner or 
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SECT. I. 
Of cid Deeds in general. 


OME Deeds are void from the Beginning, and never take Effect; and amongſt 
8 theſe ſome ate abſolutely void, and void againſt all Perſons; and ſome are void 
to ſome Purpoſes, and againſt ſome Perſons ; ſome alſo that are not void from thy 
Beginning, are notwithſtanding voidable, and that ſometimes by the Party himſelf 
* ho made them, or any others, and ſometimes by others, and not by himſelf; and 
ſome Deeds are good in their firſt Creation, and well made at the firſt, but become 
void by ſome Matter ex poſt facto; and this may be either by an extrajudicial AR, 
as Raſure, or the like; or by a judicial Act, i. e. when by Sentence of a Court a 
Deed is damned and made void, which is called a Vacat of the Deed. 


S E C T.. IL 
Of Deeds obtained by Menace, Dureſs, or falſe Suggeſtions. 


T is neceſſary that a Deed have a good Foundation, and be to a good End; for 
altho' a Deed have all the Qualities of a good Deed, viz. that it be well made, 
read, ſealed and delivered, yet it may be void, or at leaſt voidable for other Cauſes; 
as when it is either unjuſtly gotten or obtained, or corruptly, in Purſuit and Execu- 
tion of ſome diſhoneſt Agreement, or to a diſhoneſt End or Purpoſe made. 

A Deed whether it be a Feoffment, Gifr, Grant, Leaſe, Releaſe, Confirmation or 
Obligation, that is made or obtained by Menace or Dureſs, i. e. when one threatens 
another to kill or maim him if he will not make him ſuch a Deed, or impriſons ano- 
ther till he makes him ſuch a Deed, and thereupon he makes the Deed ; a Deed 
thus obtained by Force, and thro' Fear to avoid Danger, is void, and will not bind 
him that made it, nor avail him to whom it is made. 2 Co. 9. Perk. $. 16. Dyer 
143. 45 Ed. 3. 6. 

In which Reſpect obſerve theſe Things: 

. Firſt, That there muſt be ſome Threatning of Life or Member, or Impriſonment, 
or ſome Impriſonment or Beating itſelf; for if it be only a Threatning to take away 
Goods, or to burn a Houſe, or the Taking and Keeping of a Man's Goods, or the 
like; this will not make the Deed made upon that Occaſion to be per Dure ſſe 
Secondly, It muſt be a Threatning, e or Impriſonment of the Party himſelf, 
or of his Wife, that makes the Deed void; for if it be a Threatning, Beating or Im- 
priſonment of any other beſides the Party himſelf that makes the Deed, or his Wife; 
this will not make the Deed to be per Dureſſe. | 

Thirdly, The 'Threatning, Beating or Impriſonment, muſt be to this End, and 
hereupon the Deed muſt be made, for otherwiſe the Deed ſhall not be ſaid to be by 
Dureſs: As for Example, If four threaten one to impriſon him if he will not ſeal a 
Deed to one of them four, and he does ſeal it; this Deed is got by Dureſs, and 
therefore void, And if one threatens a Man to kill him unlefs he will ſeal a Deed to 
him and three others, and he does ſo; this is void as to all the four; for if one 
threatens another to kill or maim him if he will not ſeal a Deed to a Stranger, and 
thereupon he does ſo; this is as much void as if it were to the Party himſelf. If one 
threatens to kill, wound or impriſon me, to make me ſwear or promiſe to ſeal him 
ſuch a Deed, and afterwards at another Time and in another Place, when I am at 
Liberty, I do it accordingly, or impriſons me till I make the Deed ; this is made b) 


Dureſs, and void. If I be in Priſon at one Man's Suit, and then another Man cauſe 
me 


. 


Stet i. 
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me to be uſed more ""_ in Priſon to compel me to make him ſome Deed, which 

I do thereupon make to him; this Deed is gotten by Dureſs, and therefore void, 

But if I be impriſoned at one Man's Suit, (be the Cauſe juſt or not) and being in 

Priſon I make an Obligation, or any other Deed, to a third Man; this ſhall not be 

faid to be by Dureſs, but is a good Deed. So if one threatens to take away my 

Goods, burn or break my Houſe, enter upon my Land, kill or wound my Father, 

Mother, Brother, Siſter or Friend, or impriſons any of them, and thereupon 1 ſeal 

a Deed ; this is good, and ſhall bind me, So if one diſtrains my Beaſts, or com- 
pels me to ſeal a Deed, and will not deliver them unleſs I do fo, and threatens me 

that if I take the Beaſts again and not ſeal the Deed he will kill me, and thereupon I 

ſeal the Deed ; this is a good Deed, and ſhall bind me. If I be arreſted upon good 
Cauſe, and being in Priſon, or under Arreſt, I make an Obligation, Feoffment, or 
any other Deed to him at whoſe Suit I am arreſted, for my Enlargement, and to 
make him Satisfaction ; this ſhall not be ſaid to be by Dureſs, but is good, and ſhall 
bind me: And therefore if Auditors in an Account commit an Accomprant to Priſon, 
and then he makes an Obligation to his Maſter for the Arrearages ; this is good. 
And if one in Priſon for Felony grants a Reverſion of Lands to another to help him 
out of his Trouble; this is a good Grant. (But I think this ſhould be before Convittion, 
for after the Reverſion is forfeited.) If A. and B. enter into an Obligation upon the 
Threatning of B. only; this is a good Obligation by A. who was not threatned. Bro, 
Dureſſe in toto. 9 H. J. 25. 21 Ed. 4. 13. 

And if one makes an Obligation by Dureſs, and after being at large takes a Defea- 
ſance upon it; this makes the Obligation good again, and the Obligee is concluded to 
ſay it was by Dureſs. Bro. Defeaſance 17. 

There is a Diverſity between a Deed and a Will gained from a weak Man, and 
upon a Miſrepreſentation, in Regard Equity will ſet aſide the Deed, but not the 
Will. 2 Hi. 270. 

Where there is either Suppre/ſio veri, or Suggeſtio falſi, it is a good Reaſon to ſet 
aſide any Grant or Releaſe. 1 il. 240. 


SECT. IIL 


(A) In general. 


T7 is Evidence of a Fraud when there is no Proof that any Inſtructions were given 


for preparing the Deed by the Grantor, or when the Deed was not read to him, 
2 Wil. 203. | 


(B) To deceive Purchaſors, 


A Deed of Grant of any Thing, made with Intent and on Purpoſe to deceive and 
defraud one that ſhall afterwards buy the ſame Thing, is void. 

For it is to this Purpoſe provided by a Statute Law, (27 Eliz. c. 4.) That all 
fraudulent Conveyances of Land, or any Rent or Profit out of it for Money, or an 
good Conſideration of the Fruit and Effect of their Purchaſe, ſhall be void bigs | 
ſuch Purchaſors for ſo much as they buy, and againſt all others that come in by or 
under them; but all ſuch Conveyances as are made bena fide, and upon good Con- 

deration, are not to be accounted fraudulent. | 

For the better Underſtanding of which Statute, and the Law in theſe Caſes obſerve, 

That Conveyances bona fide are oppoſed to ſuch as are upon and with any 'Truſt 
expreſs or implied; and good Conſiderations are ſet down in the Statute to diſtinguiſh 

om ſuch as are not valuable, as Nature, Blood, and the like. If one conveys 
Land with a preſent or future Power of Revocation or Alteration at the Will of him 
that conveys it; this ſhall be ſaid a fraudulent Conveyance as againſt him that ſhall 
afterwards purchaſe this Land. So that if one conveys his Lands to the Uſe of him- 
ſelf for Life, and after to the Uſe of divers of his Blood, with a future 1 as 
10 M after 


Of Deeds made or concealed by Colluſion or Fraud. 5 
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after the Death of H. or after ſuch a Day to revoke it, and before the Day he ſellz 
this Land to a Stranger for a valuable Conſideration ; in this Caſe the firſt Dced 
ſhall be ſaid to be fraudulent and void as to him that ſhall purchaſe the Land, and 
ſhall not do him any hurt. 3 Co. 31. 

And if one conveys Land with ſuch a Power of Revocation, and after with an In. 
tent to defraud a Purchaſor, makes a Feoffment to a Stranger to extinguiſh the Power, 
and after ſells the Land for valuable Conſiderations to a Stranger; in this Caſe both 
the firſt and ſecond Deeds as to the Purchaſor ſhall be ſaid to be fraudulent, and 
therefore void. 3 Co. 82, 83. 

And if there be Grandfather, Father and Son, and the Grandfather makes a Leaſe 
for one hundred Years to the Father, and the Father to prevent the drowning of the 
Leaſe by the Deſcent of the Reverſion to him, aſſigns over the Leaſe io certain 
Friends of his, to the Uſe of his Son an Infant, under Pretence to pay Debts ; the 
Grandfather dies, the Father continues the Occupation of the Land, and makes 
Eftates, and does all Acts as Owner of the Land ; the Son pays no Debts, and the 
Aſſignment (altho' divers Perſons of Quality were named Aſſignees) was delivered to 
one of the Aſſigns of mean Eſtate in private, and after the Father ſells the Land for 
valuable Conſideration; in this Caſe the Aſſignment ſhall be taken to be fraudulent 
and void as to the Purchaſor. And if the Father makes a fraudulent Conveyance, 
and after continues the Occupation of the Land, and it deſcends to the Son after the 
Father's Death, and he ſells it for valuable Conſideration; in this Caſe the Pur. 
chaſor may avoid the Conveyance made by his Father as well as if it had been made 
by the Son himſelf, and that whether the Son be privy to the Conveyance made by 
the Father or not. And if a fraudulent Conveyance be made to the King, yet it is 
void as to a Purchaſor as if it were made to a common Perſon. And therefore if 
there be Tenant in Tail, the Remainder in Tail or in Fee, and he in the Remainder 
perceiving the Tenant in Tail intends to ſell the Land, and bar him by a common 
Recovery, ſells his Remainder by Deed inrolled to the King, and after the Tenant in 
Tail ſells the Land by common Recovery for good Conſideration; in this Caſe the 
Purchaſor ſhall avoid the Deed to the King. 6 Co. 72. 

If there be a Leaſe for Years, and the Leſſor makes a fraudulent Conveyance in 
Fee, and then for good Conſideration makes another Leaſe to begin at the End of 
the former Leaſe; this Conveyance ſhall be void as to the ſecond Leſſee. M. 4 Fac. 


Cowell and Bart's Caſe. 
And if A. makes a Leaſe to B. for Years upon good Conſiderations, and after he 


makes another Leaſe to C. of the ſame Thing for the ſame Term, to begin at the 


ſame Time, upon good and valuable Confideration ; and B. does not diſcover this, 
but drives this Bargain with C. and is Witneſs to this ſecond Leaſe, and the firſt 
Leaſe is not excepted in the ſecond Leaſe ; the firſt Leaſe ſhall be void as to C. Per 
two Juſt, H. 18 Fac. B. R. 

And in all theſe and ſuch like Caſes, altho* the Purchaſor, before he makes his 
Bargain, has Notice of the fraudulent Conveyance, yet ſhall he avoid it as if he were 
ignorant of it: But ſuch Conveyances and Deeds made as before ſhall never be iid 
to be fraudulent and void as againſt him that ſhall have the Thing afterwards, if he 
does not give a valuable Conſideration for it. And therefore if one makes a Leaſe 
that would be fraudulent and void as to ſuch a Purchaſor to A. and after makes ano- 
ther Leaſe bona fide to B. but without any Rent or Fine given for it; in this Caſe 
the firſt Leaſe ſhall not be ſaid to be fraudulent as 4 the ſecond Leſſee, and 
therefore not void. So if one covenants for the Advancement of his Heirs Male, Es. 
to levy a Fine of Land by a Day, to the Uſe of himſelf for Life, and after of his 
Iſſue Male; and before the Day he makes a fraudulent Leaſe for many Years on 
Purpoſe, and after he levies a Fine accordingly ; the Leaſe is good, and not fraudu- 
lent by this Statute as againſt the Iſſue in Tail. So if a Man, who is ſomewhat fool fh 
and given to waſte, be perſwaded to ſettle his Lands upon ſome of his Friends, on 
Purpoſe to maintain himſelf with it; and after ſome of his lewd Companions inveigles 
him, and gets him for a ſmall Sum of Money to convey it to them; in this Caſe the 
Conveyance firſt made ſhall not be ſaid to be fraudulent as againſt theſe Purchaſors, 
and therefore it is good againſt them. 5 Co. 60. 3 Co. 83. 

And if one who has a Term of fixty Years, if he lives ſo long, makes it away, 
and then he forges a Leaſe for ninety Years abſolutely, and after by Indenture re- 
citing this forged Leaſe, for valuable and good Conſideration bargains and on - 
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forged Leaſe, and all his Intereſt in the Land to J. & the firſt Leaſe is not void, and 
the Purchaſor ſhall have nothing but the forged Leaſe. Co. Lit. 3. 
All voluntary Conveyances are prima facie to be looked upon as fraudulent againſt 
Purchaſors, unleſs the contrary be made appear. 1 Chan. Ca. 100, 216. See Abr. 
. Eq. 23. a 
17 had a Houſe deſcended to him, which was let at 64 J. per Aun. but ſubject to 
a ſmall Mortgage, and A. being very poor, was inveigled to ſell it for 80 J. Tho' the 
Bargain was not a fair one, yet as it was not attended with ſtrong Badges of Fraud, 
the Court would grant no Relief againſt it. Abr. Ca. Eg. 176. 


(C) To defraud Creditors. 


Deed alſo made of any Thing with an Intent and on Purpoſe to deceive and 
A defeat Creditors of their juſt Debts and Duties, is void alſo as againſt ſuch 
Perſons ; for it is provided to this Purpoſe by other Statutes, (3 H. . c. 4. 2 R. 2. 
Stat. 2. c. 3. 13 Elix. c. 5.) That all Feoffments, Gifts, Grants, Alienations, Bar- 
gains and Conveyances of Lands, Tenements, Hereditaments, Goods and Chattels, 
or any Rent, Profit or Commodity out of Land, made by Fraud or Colluſion of 
Truſt to him that made the ſame, or otherwiſe, with Intent to hinder and delay, or 

off or put by Creditors or others of their juſt and lawful Actions, Suits, Debts, 
Accompts, Damages, Penalties, Forfeitures, Heriots, Mortuaries or Reliefs, ſhall be 
void as againſt them to whom ſuch Thing ſhall belong, and he may recover the 
Thing notwithſtanding ; but all ſuch as are made bona fide, and upon good Conſidera- 
tion, are not to be accounted fraudulent by the Stature. 

For the better Underſtanding whereof theſe Caſes following are to be obſerved, 

If a Man a little before his Death makes a Conveyance of his Land to his Children 
or Friends of his Blood, with a Proviſo to make it void at his Pleaſure, and he takes 
the Profits of it as his own, or makes a Conveyance of it to Friends, to the Intent 
they ſhall not be ſubject to the Payment of his Debts, having bound himſelf and his 
Heirs by any Specialty, or to the Intent that a Warranty and Aſſets ſhall not bind his 
Son for other Land, or the like; in this Caſe the Conveyance ſhall be void as to 
them that ſhould have Relief upon this Land by Diſcent, and eſpecially when the 
Conveyance is made after the Suits begun ; and more eſpecially when any Judgment 
is had upon the Suits againſt him that makes the Deed ; and ſo alſo is the Law for 
Goods. 5 Co. 60. 3 Co. 82. Dyer 295. 

And therefore if one be indebted to A. in 20 J. and to B. in 40 J. and be poſſeſſed 
of Goods to the Value of 201. and A. ſues the Debtor for his 201, and hanging this 
Suit, the Debtor ſecretly makes a general Deed of Gift of all his Chattels real and 
perſonal to B. in Satisfaction of his Debt, and yet continues the Occupation, and uſes 
the Goods as his own, and after A. gets Judgment and Execution; in this Caſe the 
Deed of Gift to B. is fraudulent, and therefore void as againſt A. So if in this Caſe 

he gives all his Goods to B. in Satisfaction of his Debt, and before any Suit begun by 
| A. with an expreſs or implicit Truſt, as to the Intent that B. ſhall be favourable to 
the Debtor, or that if the Debtor provides the Money, that he ſhall have his Goods 
again; or that he ſhall ſuffer the Debtor to enjoy and uſe the Goods, and pay him as 
be can; in theſe and the like Caſes the Deeds ſhall be ſaid to be fraudulent and void; 
for howſoever it be made upon good Conſideration, yet it is not made bona fide. So 
if one in Conſideration of natural Affection, or for no Conſideration, gives all his 
Goods to his Child or Couſin bona fide ; this ſhall be a void Deed as to the Creditors ; 
Et fic de ſimilibus. So if one gives all his Goods and Chattels to his Executor in his 
Life-time by Deed of Gift ; this ſhall be ſaid to be fraudulent, and ſhall be void as 
to Creditors; and altho' thoſe to whom the fraudulent Deed is made know nothing 
of the Praud, yet is the Deed fraudulent in that Caſe alſo, as well as where they are 
privy to it. 3 Co. 80, 83. Bro. Donne 20. Plow. 54. | 

If after a Commiſſion of Bankruptcy be ſued out, the Debtor makes. a Deed of 
Gift of all his Goods to one of his Creditors in Satisfaction of his Debt; in this Caſe 
the Deed ſhall. be void, as againſt the Reſt of the Creditors, and as to the Com- 


Rs and they may order it with the Reſt of the Eſtate notwithſtanding, 
2 Co. 25. | 


But 
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But if A. bona fide, and for valuable Conſideration, mortgages bis Land whereof 
he has a Term of Years to B. upon Condition that if he re-pays the Money to B. ; 
Year after, that he ſhall re-enter; and B. covenants with A. that he ſhall take the 
Profits of it until the Time, Sc. A. does not pay the Money, and B. hoping that he 
will pay it in Time, ſuffers him to continue in Poſſeſſion, and take the Profits of it 
two or three Years after, and in the interim Judgment is had againſt A. upon a Bond 
and Execution awarded ; in this Caſe Execution ſhall not be made of the Leaſe, for 
this Deed of Mortgage ſhall not be ſaid to be fraudulent as to the Creditor; for when 
a Conveyance is not fraudulent at the Time of the making of it, it ſhall never be 
ſaid to be fraudulent for any Matter ex poſt facto. By two Judges of Aſſiſe, Ag 
5 Car. in Com. South. Lady Lambert's Caſe. 

If A. be ſeiſed of the fifth Part of the Manor of B. and B. of the ſixth Part, and 
M. comes to A to buy his Part, and after M. ſaith to- A my Counſel tells me 1 
cannot ſafely buy of you unleſs B. joins, and B. grants a Rent-charge of 15. per 
Annum out of this Manor to C. her Son, and the Heirs of his Body, in Conſidera. 
tion of natural Aﬀection, (and this was about 1o Fac. C. being then but about three 
Years old) with Proviſo that if D. (whom B. did then intend to marry) grants 


to the ſaid C. the like Rent of 157. and for the like Eſtate out of 20 l. by the 


Year of the Land of B. then the ſaid Grant to be void; and after the faid 4. has 
bought the fifth Part of the ſaid Manor of B. and D. her Husband being intermarried, 
and after A. B. and D. her Husband join in the Grant to M. in this Caſe it was 
ruled that the Grant to C was not fraudulent and void. Aic. 19 Fac. C B. Miller 
and Pott's Caſe. 

If one holds his Land to pay a Heriot at the Death of every one that dies Tenant 
in Fee-ſimple, and he infeoffs his Son and Heir, in Conſideration of natural Aﬀection 
and Marriage to be had betwixt the Son and F. and the Son (to prevent the Dower 
of his intended Wife during his Father's Life) makes a Leaſe for forty Years unto his 
Father, if his Father lives ſo long; and afterwards the Marriage is had, the Father 
pays the Rent, the Son does Suit of Court for the Land, and after the Father dies; 
in this Caſe the Leaſe ſhall not be ſaid to be fraudulent as to the Lord to deceive 
him of his Heriot, becauſe it was made to another End. 10 Co. 56, 57. 

A Deed not fraudulent at firſt may afterwards become ſo by being concealed, or 
not purſued ; by Means of which Creditors may be drawn in to lend their Money, 
2 Vern. 262. 

A. made a Conveyance of Lands to B. to the Uſe of himſelf for Life, with Power 
to mortgage ſuch Part of the Eſtate as he ſhould think fit; Remainder to Truſtces 
to ſell to pay all his Debts; and afterwards he became indebted by Judgments, Bonds 
and ſimple Contract. The Deed of Truſt was decreed fraudulent as to the Creditors 
by Judgments, who had no Notice of it. 2 Fern. 510. 


er. Iv; 
Of uſurious Contrafts. 


Deed made upon or in Purſuit and Execution of an uſurious Contract, 7. e. ſuch 

a Contract as whereupon the Lender is ſure to have in Money or Monies worth 
for the Loan of the Thing above the Principal more than after the Rate of 5 J. pe- 
Cent. is void. | 

In which Caſe obſerve theſe Cafes : 

If one 6 Decembris borrows 301. until the ſecond Day of Fune next following, to te 
paid then for it 33 J. for the principal Loan, if the Son of the Obligee be then alive, 
and if he dies before that Time, that then he ſhall pay but 277. which is leſs than the 
Principal; in this Caſe the Contract is uſurious and corrupt, and therefore the Deed 
that contains it is void. Terms de la Ley. 5 Co. 70. 

See the Statutes of Uſury. ; | 
If I lend another Man 104. for a Year, and take Security by Statute or Obligation 
that the Borrower pays me the Lender 20. for it; this Contract is uſurious, and 
therefore the Statute and Obligation is void: But if the Agreement and Statute or 
Obligation be, that if the Borrower pays not the 10 J. within the Year, that then he 
ſhall pay 20 J. for it; this is no Uſury, and therefore in this Caſe the Deed is good. 1 
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If one comes to me to borrow 500 J. and tells me he is unable to pay it all together, 
and deſires that he may pay it in twelve or thirteen Years, and offers for my Kind- 
nels 200 l over, and beſides the Uſe, to let him have it ſo; and then the 5001. the 
Intereſt, and the 200 J. is caſt up together, and ſo we agree upon an Annuity of 80 J. 

Annum for fourteen Years, which is aſſured by Conveyances unto me; the Con- 
tract is uſurious, and all the Aſſurances made to perfect it are void. Cor//et's Caſe, 
Paſ. 7 Fas. B. R. And yet regularly where the Principal Money is loſt, the Contract 
is not uſurious. . | 

If a Man defires to borrow of me 1007. for a Year, and I am content to let him 
have it for the Uſe of 5 J. but withal I compel him to take a Leaſe of me of a Houſe 
of 601. Rent, which is is but worth 30 J. this Contract is uſurious, and therefore the 
Aſſurances thereupon made are void. Et ſic de ſimilibus. Sander's Caſe, Hil. 
14 Fac. B. R. | 

4 if a Man the 19th of Fly 1599. grants me a Rent of 20 per Aunum for the 
Loan of 100 J. to be paid every half Year, and the firſt Payment at Chriſtmas 1580. 
and it is agreed between us, that if he pays 1004. the 17th of July 1580. that then 
the Rent ſhall ceaſe; this Contract is not uſurious, and therefore the Aſſurances 
thereupon made are not void, but good. Burt if in this Caſe there be a private or 
collateral Agreement between us that he ſhall not pay the 1007. and redeem the Rent, 
and that Clauſe be put in only to evade the Statute ; then the Contract is uſurious, 
and the Deeds or Aſſurances thereof void. Et ſic de ſimilibus. 5 Co. 69. 

If one borrows 100 J. after the Rate of 5 J. per Cent. and the Borrower afterwards 
pays Part of the Principal and all the Uſe within a Year, and the Lender receives it, 
or the Lender ſues for his Money within the Year ; theſe ſubſequent Acts do not 
make the Contract, or Deeds or Aſſurances thereof, void; for it is a Rule, That #5 
the original Contract be not uſurious, no Matter ex poſt facto can make it ſo. Per Cur', 
Hil. 7 Jac. B. R. 

If one borrows of me 107. and binds himſelf to pay me at a Day, and moreover 
binds himſelf, that if he pays it not by the Day, that he ſhall pay me 20 J. for it; 
this Contract, and the Deed for Perfection of it, are good; for this is not uſurious, 
for all Obligations with Conditions for Payment of Money lent are of this Nature. 
And yet if one borrows 100 J. of me, and for this mortgages Land to me of a greater 
Value than 5 J. per Ann. on Condition that he pays the Money any Time before the 
Year's End, that then the Aſſurance to be void; this ſhould ſeem to be an uſurious 
Contract, for in this Caſe I am ſure to have by the Agreement more than after the 
Rate of 5 J. per Cent. but it is not ſo in the laſt Caſe before. Bro. Ohl. 1g. 

If one borrows 100 J for a Year, and gives the Broker 20 J. to procure it; this 
will not make the Contract uſurious, nor the Aſſurances void; but for this the Broker 
may be puniſhed. Per Juſt. Bridgman, Hil. ) Car. 


$R0CT. V. 


IWhere a Deed good in its Creation, may become void, or become fraudulent, by 
2) Matter ex poſt facto, or not. 


(A) By the Cauſe or Cmſideration of a Grant's failing. 


HEN the Cauſe of a Grant fails, and the Thing granted is executory, the 
Grant is become void: As if one grants an Annuity for an Acre of Land for 
Tithes, or for Counſel; in this Caſe pro is conditional, and therefore if the Land be 
evicted by an elder Title, or the Grantee diſturbed in the Tithes, or he refuſes to 
give Counſel, the Annuity is determined. Burt if a Feoffment, or Leaſe for Life or 
ears be made of an Acre of Land pro una acra, &c. as in the Caſe before; altho? 
the Acre be evicted, Sc. yet the Grant of the Acre of Land is good: As if one 
grants an Annuity for Counſel, if the Grantee will not give Counſel, the Grant is 
not of Force. So if one grants to make new Pales in a Place for the old Pales; if in 
this Caſe he cannot have the old Pales, it ſeems the Grant ſhall not bind him to 
make new Pales. So if one who grants a Rent for a Way, ſtops the Way, the Rent 
ſhall be ſtopped. Ch. Lit. 204. Plow. 134. 15 E. 4 4 Dyer 76. 9 E. 4 20. 
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If one has a Leaſe for. Liſe or Years of a Manor to which an Advowſon is ap. 
pendant, grants the next Avoidance that ſhall happen during the Leaſe, or grants a 
Rent out of the Manor, and then ſurrenders the Manor, ſo that his Eſtate is gone; 
in this Caſe notwithſtanding the Grant of the next Avoidance, and of the Rent 
continues good, the Grantee ſhall enjoy it according to the Grant, as long as the 
Eſtate that is ſurrendered ſhould have had Continuance. 8 Cv. 144, 145. 

If an Annuity be granted to one until he be advanced to a Benefice by the Grantor, 
and the Grantor dies, and the Heir or Executor of the Grantor tenders a Benefice; 
this will not determine the Grant. Plow. 292. 15 H. J. 1. 

If A. be Leſſee for Years of an Advowſon, and grants the next Avoidance to B. if 
it ſhall happen to become void during the Term, and A. ſurrenders the Term to C. 
who has the Inheritance, and the Church becomes void before the End of the Term; 
in this Caſe the Grant is good to B. and he ſhall have the next Avoidance, for a Man 
cannot derogate from his own Grant. 80 if A. be Leſſee for Years, and he grants a 
Rent- charge to a Stranger, and after ſurrenders his Term to the Leffor ; in this Caſe 
altho' the Term be extinct, yet the Rent continues, and the Stranger ſhall have it 
during the Term. So if A. has a Rent-charge out of the Land of B. and acknoy. 
ledges a Stature to C. and then releaſes the Rent to B. in this Caſe altho' the Rent 
be gone as to A. and B. yet it is in eſſe as to the Conuſee, and he may extend it, 
8 Co. 145. 7 Co. 39. 

If a Man be ſeiſed of a great Wood, and grants to J. S fix hundred Cords of 
Wood out of the fame Wood, to be taken by the Aſſignment of A. in this Caſe if . 
will not upon Requeſt aſſign where the Wood ſhall be taken, yet the Deed will not 
loſe its Effect, but F. S. may take it without Aſſignment. 5 Co. 24. 

If A be Leſſee for Life, on Condition to have Pee, and he makes a Leaſe to B. 
for Years, and after he performs the Condition, and ſo his Eſtate for Life is turned 
into a Fee-ſimple; in this Caſe the Leaſe for Years is good notwithſtanding : But 
otherwiſe it is in Caſe of the King. 7 Co. 14. 

If a Tenant in Tail infeoffs B. on Condition, to the Uſe of A. in Fee, and A has 
granted a Rent-charge, or acknowledged a Statute, which by the Statute 1 R. 3. c. 5. 


' was extended, and after A. had performed the Condition; in this Caſe altho' the 


Eſtate had been changed, yet the Intereſt of the Grantee or Conuſee had continued. 
1 Co. 147, 148. 11 H. J. 21. 

If 4. be Tenant for Life, the Remainder to B. in Tail, the Remainder to A in 
Pee, and A. grants a Rent-charge, or acknowledges a Statute, and dies; in this 
Caſe and hereby the Grant is not become void. But if B. dies without Iſſue, the 
Heir of A. ſhall be charged. 5 Ed. 4. 2. Pethouſe and Carne's Caſe, M. 36 U 


37 El. C. B. | | 
If a Corody be granted for a Service to be done, the Omiſſion of the Service deter- 


mines the Corody. Davis's Rep. 1. | 

If one grants Lands with his Daughter in Frank-Marriage, or Goods with his 
Daughter in Marriage, and after the Marriage is diſſolved, and they are divorced ; 
in this Caſe the Grant is now become of no Force. Ceſſante cauſa ceſſat effefns. 


20 Ed. 4. ult. Dyer 13, 120. 


(B) By Raſure or Interlining. 


P a Deed that is well and ſufficiently made in its Creation ſhall be afterwards al 
I tered by Raſure, Interlining, Addition, Drawing a Line thro' the Words, (tho 
they be ſtill legible) for by Writing new Letters upon the old in any material Place 
or Part of it; as if it be in a Deed of Grant in the Name of the Grantor, Grantee, 
or in the Thing granted, or in the Limitation of the Eſtate ; or if it be in an Obliga- 
tion, when the Word (Heirs) ſhall be inſerted, or the Sum increaſed, or in the Date 
of either, or the like, be the ſame either by the Party himſelf that has the Property 
of the Deed, or any other whomſoever, except it be by him that is bound by the 
Deed ; and be the ſame with or without the Conſent of him to whom it is made ot 
does belong; in this Caſe, and by either of theſe Means, the Deed has loſt its Force, 
and is become void. And if the Alteration be made by the Party himſelf that ou 
the Deed, altho' it be in a Place not material, and that it tends to the Advantage 
the other Party, and his own Diſadvantage, yet the Deed is hereby become void; 


but if the Alteration be made by the Party himſelf that is bound by the Deed, : 
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any materia] or immaterial Part thereof; or a Stranger, 
ſent of the Owner of the Deed, ſhall make any ſuch Alteration in any Part of the 
Deed not material; as if it be a Deed of Grant containing a Leaſe for Years, and 
there be inſerted between, To have and to bold, and for thirty Tears, theſe Words, 
from henceforth ; or if it be an Obligation, and there be inſerted, between obligo me 
and per preſentes, theſe Words, Executores neos; in both which Caſes theſe Words 
are needleſs, and without any Fruit at all; hereby the Deed is not hurt, but it re- 
mains good notwithſtanding. Burt if the Alteration be before the Delivery of the 
Deed, be it whatſoever or by whomſoever, it will not hurt the Deed. 11 Co. 27, 


g Co. 2 1 $9, 261. Perk. FG. 123, 135. Kelw. 162. Fitz. Releaſe 27, 14 U. 8. 
25. ro. Fait 9. | 
And obſerve, that a Raſure, Ec. is moſt dangerous, and the Deed thereby moſt 
ſuſpicious when it is in a Deed Poll, and there is but one Part of the Deed ; and 
when the Raſure or other Alteration is in any material Part of the Deed, and when 
the Alteration makes to the Advantage of him to whom the Deed is made, and to 


without the Privity or Con- 


the Diſadvantage of the other that made ir, and when there appears ſome other 


Thing to be written before, and when there is no other Part of the Deed, Recital, 
Defeaſance, or other Matter to which this may be compared, and that may make it 
appear to be before the Delivery ; and when there are other Parts of the Deed, or 
other Matters whereunto this being compared does not agree in that Part wherein 
the Alteration is, and when the Deed has been in the Smoke, or any ſuch like 
Means * been uſed to cover the Alteration. Perk. F. 123, 124, 12), 128, 129. 
Bro. Fait 6. 

And in theſe Caſes the Matter was antiently uſed to be tried by the Judges upon 
the View of the Deed, but it is now uſed to be tried by Jurors, whether the Rafure 
or other Alteration were before the Delivery of the Deed, or not. Co. Lit. 225. 


(C) By breaking or defacing the Seal. 


ND if after the Sealing, Delivery and Perfection of a Deed, the Seal thereof 
happens to be broke off, or to be utterly defaced, ſo that no Sign or Print 


new heated and fer on again, or the Label of the Deed has been broke off from the 
Deed, and is ſewed on again, or the Deed is now ſealed with other Wax, be the 
ſame by whatſoever Means or whomſoever, unleſs it be by him and his Means that is 
bound by the Deed; in theſe Caſes, and by either of theſe Means, the Deed is be- 
come void. Bur if any Piece of the Seal remains fixed to the Deed, and there be any 
Print left upon that Piece, the Deed continues good. And if after the Seal of the 
Deed is broken off the Party that ſealed it ſeals and delivers it de novo, by this Means 


the Deed is become good again. Dyer 59. 11 Co. 28. 5 Co. 23. Dyer 112. Perk. 
9. 135, 136. Bro. Obl. 83. 


(D) By Re-delivery or cancelling it. 


ND if a Deed be delivered up to the Party that is bound by it to be cancelled, 
and it be ſo, or if he that has the Deed by Agreement between him and the 
other cancels the Deed, by either of theſe Means the Deed is become void; but if an 
Obligee delivers up an Obligation to be cancelled, and the Obligor does not afterwards 
cancel it, but the Obligee happens to get it again into his Hands, and ſues the Obligor 


upon it, the Obligor has not any Plea to avoid it, for the Deed remains ſtill in Force. 
re. 38 Els. CB. Dyer is... 


(E) By Diſagreement and Refuſal. 


ND if an Obligation be delivered as an Eſcrow to a Stranger, to be delivered 
to the Obligee on certain Conditions; or to a —_ to the Uſe of the 
Obligee, and when this is after tendered to the Obligee he refuſes it and diſagrees to 
it ; or if an Obligation be made to a Feme Covert, and her Husband diſagrees to it; 
in all theſe Caſes the Deed is become void. And the like Law is of other Deeds in ſuch 


like 


bear ed at SE £7 BSE 


R 


W , ]²—ͤò—˖ß'-ꝗꝗꝗ ]. ou 


1 5 q * 0 r 
„ rr 4 


. Carats 
Ys "7 * 


thereof can be ſeen, or it appears to have been broke off and is glued, or the Wax | 


22 —_ _ —— 


* — 


— DT "IE 


Fraudulent and void Deeds and Mills. Parl. 


rn 


like Caſes. But the Party bound by the Deed may ndt in theſe Caſes plead Mon ft 

faftum. And in theſe Caſes when the Party has once by his Agreement made the 

Deed good, he cannot afterwards by his Diſagreement make it void; and when once 

by Refuſal and Diſagreement he has made the Deed void, he cannbt by Agreement 
or Acceptance afterwards make it good. 3 Co. 26. 5 Co. 119. Dyer 167. 

Alſo a Feoffment, Grant or Leaſe in Writing, may become void by Diſagreement 
or Refuſal: And this may be either by the Diſagreement of the Party himſelf to 
whom it is made, or by the mage poorer of another: Of the Party himſelf, for no 
Eſtate can be made to a Man of any Thing in Fee-ſimple, for Life, or otherwiſe, 
againſt his Will; and therefore by his Diſagreement or Refuſal of ir, the Eſtate itſelf, 
and the Deed whereby it is conveyed, may become void. By the Diſagreement of 
another, as the Husband in Caſe of a Feoffment, . made to his Wife, may by Dif. 
agreement avoid it. And for the firſt of theſe the Law is thus: That all ſuch Ad, 
that give Eſtates directly or by way of Uſe are good at firſt, and the Things granted 
when the Deed of the Grant is delivered to his Uſe, ſhall veſt in the Grantee before 
he has Notice of the Grant, or agrees to accept of the Thing granted; ſo that if 
Lands be limited to a Man by way of Uſe, or granted immediately by Feoffment, 
Gift, Grant or Leaſe; or Goods or Chattels be given or granted to a Man; in 
theſe Caſes the Things granted ſhall be ſaid to be in the Grantee, and the Grant 
good before Notice and Agreement until Diſagreement. And before Agreement the 
Grantee may waive it, and ſo avoid the Eſtate and the Deed alſo whereby the Eſtate 
is made. And if it be but a Leaſe for Years that is made, he may waive and avoid 
that by Word of Mouth in the Country, as well as a Gift of Goods, or an Obliga- 
tion delivered to his Uſe. But if it be an Eſtate of Freebold that is made by Feoff. 
ment, Sc. he cannot waive and avoid that but in a Court of Record. 3 Co. 26, 27. 
5 Co. 119. Do#. & Stud. 119. Perk. F. 44, 45. Fitz. Donne 4, 5. Bro. Donne 29, 


o, 59. 
; Deeds or Settlements ſolemnly executed are not to be ſet aſide by the Party's Parol 
Expreſſions declaring againſt it. 1 Will. 482. 


(F) By Judgment of a Court. 


A Deed alſo good in its original Creation may be afterwards damned or avoided 

by Sentence and Order of a Court, and this formerly was uſually done in the 
Star-Chamber and in the Chancery; and it is when it appears that the Deed was ob- 
tained by ſome Fraud, Force, Circumvention, or ſuch like Practice, or when it ap- 
pears to be forged, or the like. Crom. Fur. 29, 40. Bro. Fait 38. 


(G) By Forfeiture. 


ND a Feoffment, Grant or Leaſe, and the Eſtate thereby made, become void 
by Forfeiture, or — a Breach of a Condition, or by a Limitation. 


For which ſee of Conditions, and Deed declaring Uſes, before. 


SECT. VL. 
Of fraudulent and void Wills in general. 


Y Stat. 3 4 V. & M. c. 14. All Wills concerning Lands, or any Rents, Profits, 
Term or Charge out of the ſame, whereof the Deviſors ſhall be ſeiſed in Fee- 
ſimple, in Poſſeſſion, Reverſion or Remainder, ſhall be deemed to be. fraudulent and 
void againſt Creditors upon Bonds or other Specialties, their Executors, Admini- 
ſtrators, Ec. | | 
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There a Mill or Teſtament good in its. Creation aud Beginning may become void 
by Matter ex poſt facto, or not. 


(A) By Countermand or Revocation. 


Will or Teſtament ſufficient and good in Its Creation and Beginning may after- 

wards become void by divers Means, as firſt by Countermand 'or Revocation ; 
and this is ſometimes by the Party himſelf who made it, and ſometimes it is by ano- 
ther; and ſometimes it is expreſſed, and ſometimes implied ; for it is a Rule, Thar 
any Act or Thing done, or Words ſpoken (but now a Revocation muſt be in Writing) by the 
Teſtator aſter the Teſtament made, that alters or croſſes all or Part of his Teſtament made 
before, is a Kervocation of it, or of that Part thereof that is fo croſſed and altered: And 
therefore if a Feme Covert makes a Will, and after takes a Husband, by this the 
Will is revoked. And if a Man makes a Will of Land, and after makes a Feoffment 
of the ſame Land, which is not good for ſome Defect in the Livery of Seifin, or 
otherwiſe, ſo that notwithſtanding it the Feoffor dies ſeiſed of the Land, hereby the 
Will as to this Land is revoked. So if a Man makes a latter Will, and therein by 
expreſs Words revokes the former Will; or if a Man by any Writing expreſly re- 
vokes a former Will, and makes no new Will, (for ſo a Man may do, and die In- 
teſtate if he will); or if a Man makes a latter Will, and makes no mention of the 
former; all theſe are Revocations of the former Will. And altho' in the former the 
Executor be appointed ſimply and without Condition, and in the latter he be ap- 
pointed conditionally, and the ſame Condition is alſo broken, ſo that the Condition 
be of ſomething then to come at the Time when the Condition was made ; bur if the 
Executor of the latter Teſtzment be made upon ſome Condition then preſent or paſt, 
the Condition not exiſting, the former Teſtament is not revoked ; and altho? the 
former Will be made irrevocable, i. e. if the Teſtator ſays, I make this my laſt IVill 


and Teſtament irrevocable ; and altho* the Teſtator has ſworn not to revoke the former, 


the Oath being alſo revoked together with the Will; and altho' the Teſtator enters 
into an Obligation with Condition not to revoke it; but then in this Caſe he forfeits 
his Obligation. 4 

But the latter Will does not revoke the former in the following Caſes: - 

Firſt, Ihen the latter is imperſect in Reſpect of a Mill, i.e. When the Teſtator dies 
whilſt he is making it, and before he can finiſh it, or when it is vehemently ſuſpected 
that the Teſtator was compelled to make the latter by Fear or Violence, or induced 
to make it by Fraud and Deceit, or when the former was made by the Teſtator 
whilſt he was in good and perfect Mind and Memory, and the latter is made by him 
when he is in0ps mentis; or when the latter is made by the Perſwaſion and for the 
Benefit of certain Perſons, when the Teſtator is in Extremity of Sickneſs, unleſs it 
appears plainly to be the expreſs Will of the Teſtator to revoke the former, or unleſs 
the Teſtator himſelf did dictate the latter, or in caſe the latter be in Favour of the 
Children of the Teſtator, or others who have the Adminiſtration of his Goods if he 
dies Inteſtate. | ; 

Secondly, When the Teſtator makes two Wills, a former and a latter, both being 
written, and afterwards lying fick upon his Death- Bed, they are both preſented 
unto him, and he is deſired to deliver to one of the Standers by, which of them be 
will have to ſtand for bis laſt Will, and he delivers the former. 

Thirdly, When the latter agrees in all Points with the former, for then both of 
them are as one in divers Writings. 2 


Fourthly, When in the latter there is no Executor named, for then it is but a 
Codicil or Addition to the former. : 5 

 Fifthly, When the latter is made upon ſome ſudden Diſcontent againſt the Execu- 
tors of the former, and afterwards he and the Executors are reconciled again ; in 
theſe and ſuch like Caſes the latter Will is no Revocation of the former. If the 


usband licences his Wife to make a Will, and after her Death he forbids the Pro- 
bate, this is a Countermand of the Will. 
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But note, 'That Revocations in general are not favoured in Law, and therefore he 
that will avoid a former Will muſt ſee he proves it well. 4 Co. 61. Lit. Q.168, Phy, 
| 344, 341. Swinb. Part J. g. 14, 15. Perk. $. 478. 3 Co. 36. 8 Co. 82, 83, Dyer 
| 310. 34 Eliz. B. R. Bwtorn's Caſe. 


(B) Py cancelling it. 


Good Will may become void by Cancelling or other Deſtruction of it, as where 
A the Teſtator himſelf, or ſome other by his Order, cuts or tears it in Pieces, de- 
faces it, or throws it into the Fire; by this Means the Will is made void, except where 
the Teſtator does it unadviſedly, or it be done by ſome other without his Conſent, 
or by ſome Caſualty, or when he willingly pulls away the Seal, and then afterward; 
| ſeals it again; or where the whole Will is not cancelled. or defaced, but ſome © 
| the chief Part thereof, as naming the Executor, or the like; for it is good ſtill for 
| the Reſidue; or where there are ſeveral Papers or Writings containing the whole 
| Will, the Cancelling or Defacing ſome of them does not hurt the Will, unleſs it can be 
| proved that the Teſtator's Mind was to avoid it all; or where the Will is loſt in the 
Life-time of the Teſtator, or after; for in this Caſe, ſo much as can be proved by 
Witneſſes is ſtill in Force. Swinb. lib. J. F. 16. 


| (C) By Alteration of the Eſtate of the Teſtator. 


Good Will may become void by Alteration of the Teſtator's Eſtate ; as wher, 

A a Man after the Time of making the Will, and before his Death is convicted 

or condemned of ſome great Crime, for which the Law deprives him of making a 

| Will, as Treaſon, Felony, or the like. And yet if the Crime be pardoned and 

= purged before bis Death, the Will may be good enough. And if a Man of ſound 

and perfect Memory makes his Will, and after becomes inops mentis, as every Man 

for the moſt part is before his Death; this does not hurt the Will. Swinb. 1;b. ). 
C. 17. 4 Co. 62. 


— 


(D) By Intention to alter it. 


A Good Will may become void by an Intention only to alter it, when the Teſtator 
is hindred in his Intention that it cannot take Effect: If therefore when the 
Teſtator intends to alter bis Will, or to make a new one, he be by Fear or Fraud 
forbidden or letten, that he dares not, nor cannot alter it, or the Writer or Witneſſes 
dare not, or may not be ſuffered to come to him ; as when a Wife, or ſome other 
that is to have Benefit by the former Will, under Pretence that ſhe has a Charge 
from the Phyſician, that none ſhall come at him, or under Pretence that he is aſlcep, 
or the like, will not ſuffer any Budy to come at him; or when the Notary and 
Witneſſes are all preſent, and they make ſuch a Noiſe quarrelling that they hinder 
the Effe& of his Intent ; or when the 'Teſtator is kept from doing it by importunate 
Requeſts and flattering Perſwaſions; in all theſe Caſes, and by theſe Means, the 
former Teſtament may become void. But if it appears that the Teſtator does not 
purpoſe to alter the Will when he is let as aforeſaid, the Fear is a vain Fear, the 
Teſtator is prohibited at another Time, and not at the Time when he intends to alter 
the Will, but he has ſundry Opportunities after that Time to do it, and does it not, 
or he is drawn only by the fair Speeches of a Wife or Friend, or by the Weeping, or 
other Trouble ariſing from the Grief of the Legatary or Executor for the Teſtator's 
Sickneſs only he is [diſturbed ; in theſe Caſes perhaps it may nat be void. And 
where it is void by the Prohibition of a Legatary only, it is vaid for ſo much as con- 
cerns him only, and not for the Reſt of the Will. Swinb. Part 4. f. 18. 
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(E) By making another of the ſame Dare. 


Good Will may become void by making another of the ſame Date; for if two 
A Wills be found after the Death of the Teſtator, and it cannot be diſcerned or 


proved which was made former or latter; the one overthrows the other, and both are 
yoid, except they be both to the ſame Purpoſe, or one of them be made in Favour 
to Wife and Children, Cc. and the other to Strangers. And yet in the firſt Caſe 
alſo the Teſtator, by Declaration of his Mind, which of them he will have to take 
Effect, may make either of them good. Swinb. Part J. G. 11. Perk. $. 479. 


(F) By the Declaration of the Teftator. 


Good Will may be made void by the Declaration of the Teſtator's Mind; as if 


a Man has two Wills lying by him, the one made after the other, and they are 
both ſhewed or delivered to the Teſtator when he lies ſick, and he by 


Word or Sign 
declares that he will have the former to ſtand ; this Declaration revokes the latter, 


and affirms the former. And where a Man would revoke a Will for any of theſe 
Cauſes, he muſt preſently afrer the Death of the Teſtator put in a Caveat or Ex- 
ception in the Court where the Will is 'to be proved, wt 


thereupon proceed to 
queſtion it, or by a Prohibition in ſome Caſes he may ſtay th 


e Probate in the Spiri- 
tual Court. 
SECT. VIE 
Where and by what Means a Feoffment, Gift, Grant, Leaſe, &c. or the 
Eftate thereb 


made being void or voidable at the firſt, &c. may become good 
by Matter ex poſt facto. Pe Ya 1 


Deed of a Feoffment, E5c. in ſome Caſes is helped, and a Fault therein cured by 
making of Livery of Seiſin. 


Reverſion, &c. for it is a Maxim in Law, That Attorument cannot make a void Grant 
e If a Tenant in Tail makes a Leaſe for Life or Years of Land, and this Leaſe is 
voidable, and after the Tenant in Tail ſuffers a common Recovery of the Land to 
whomfoever it be; by this the Leaſe is affirmed and made good during the Term, 
as well againſt the Iſſues and Heirs by the Intail, as againſt him in Reverſion or Re- 
mainder. And fo it is of a Charge of Rent upon the Land. And if Tenant in Tail 
makes a Leaſe of Land, or charges it, and after levies a Fine of the Land to a 


Stranger; by this the Leaſe or Charge is become good againft the Iſſue in Tail alſo. 
1 Co. Cape's Caſe. Dyer 373. 1 Co. 48, 36. 


I Tenant in Tail makes a Leaſe 
his Iſſue leaſes to another by Indenture for twenty-one Years, rendring Rent, to 
begin after the Expiration, Forfeiture or Surrender of the firſt Leafe; it is ſaid this 
confirms the firſt Leaſe: Sed qugre. So held in Scaccario, Hil. 16 Fac. 


7 
Acceptance of Rent reſerved on a Leaſe for Life or Years, which is voidable only, 
and not void, may make the Leaſe good, | 


or Menace, and therefore void- 
(3s may by another Deed of Defeaſance afterwards made between the fame Parties 


ome good. Bro. Defeaſance 17. 
Alſo Grants, Leaſes, and the Eſtates thereby made that are not good, may be 


made good and perfected by Releaſe or Confirmation. For which ſee Releaſe and 


Confirmation, 


Altho' a Deed appeared to be cancelled, it was decreed to be a good Deed, and 
that the Cancelling ſhould not deveſt the Eſtate out of Truſtees, Sc. And in the 
Lady Hudfox's Caſe, where the Father having taken Diſpleafure at his Son, made an 
additional Deed of Jointure on his Wife, but kept it in his Power, and being after- 
wards reconciled to his Son, cancelled the additional Jointure ; yet the Wife after his 
Deceaſe having found the cancelled Decd, recovered by Virtue of it. So where two 


Settlements. 


But an Attornment will not help the Grant of a 


or forty Years, rendring Rent, and dies, and | 


7 
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Settlements were made of an Eſtate, and the former was never publiſhed, but found 
amongſt waſte Papers; the Parties claiming 2 the ſecond Deed could not be re- 
lieved againſt the firſt Settlement. Clavering's Caſe, 2 Vern. 473, 476. 2 Ch. Rep. 100 


| 
| 
| 
: 
| 
| 
: 
| 
| 


SECT. IX. 


I pere a Mill void or voidable in its Inception may become good by ſome Matter 
or Accident ex poſt facto, or not. 


Fa Feme Covert without her Husband's Leave makes a Will of her Husband's 
Goods, and the Husband after her Death connives at the Probate, and delivers 

the Goods accordingly, hereby the Will of the Wife is become good; bur if an Ju. 
fant or mad Man makes a Will in the Time of his Infancy or Madneſs, and after the 
Infant or mad Man becomes of full Age, or ſober, before his Death ; theſe Wills are 
| void. And yet if the Infant at his full Age, or the mad Man when he is ſober, 
| makes a Publication of this Will, it may perhaps be good. Perk. QF. So. 1 Ch gg. 
| | 2 Co. 55. 

If 4 Man makes a former and a latter Will, and by the latter the former is re. 
voked, and after the Teſtator declares himſelf that the former ſhall ſtand; by this 
the former that was void before, is now become good again. And yet if a Man 
makes a Will that is void, and it be proved after his Death, this Probate will not 
make it good, but it remains void as it was before. If a Feme Sole makes a Will, 
| and then takes a Husband, whereby the Will is countermanded, and fo become void; 

F if her Husband dies, ſo that ſhe becomes Sole again; this Accident will not make the 
| Will good again, but it remains void ſtill; but perhaps by a new Publication after ſhe 
| becomes Sole, it may become good again. Perk. 5. 479. 4 Co. 61. Plow. 344. 


SECT. X. 


ben aud where a Deed may be good in Part, and void in Part; or good 
* againſt one Perſon, and void againſt another, or not; or good for one Time, 
Þ and void for another. 


S to theſe Matters, obſerve theſe Differences : 
| Firft, When a Deed is void ab initio, and when it becomes void ex oft fa. 
| Secondly, When the Deed which is void in» Part from the Beginning, is intire, 
| and when it conſiſts of ſeveral Clauſes ; and when it conſiſts of ſeveral Clauſes, when 
the ſeveral Clauſes are abſolute and diſtin ; and when they are ſeveral, and yet 
the one has Dependancy upon the other: For if any of the Covenants of an In- 
denture, or the Conditions of an Obligation be againſt Law, or the Reſt of the 
Covenants or Conditions be good and Jawful; in this Caſe thoſe that are againſt 
Law, and the Deed as to that Part, are void ab initio, and the Reſt of the Deed is 
good ab initic, So if three diſtin& Obligations are written upon a Piece of Parch- 
ment, and one of them only is read to the Obligor, and he being an illiterate Man 
ſeals and delivers the Deed ; in this Caſe this is a good Deed for that which was read, 
and void for the Reſt ab initio. But if an Obligation be for 207. and it be read to 
the Obligor an Obligation of 20 5. this is void for the Whole ab initio. 11 Co. 27: 
14 U. 8. 2), 28, 29. | 0 

If a Deed be read as containing the Grant or Gift of an Eſtate-tail and Letter oſ 
an Attorney to give Livery of Seiſin, and in that Senſe the Party ſeals it; and in 
Truth it is a Feoffment and Conveyance of an Eſtate in Fee-ſimple; in this Caſe 
altho* the Letter of Attorney were truly read, yet becauſe it has the Dependance on 
the Eſtate, it is void for all. 11 Co. 279. Kelw. 70. 

If a Man be indebted to me 20 l. on a Contract, and 100 J. on an Obligation, and 
he pays me this 204 and I am to make a Releaſe for it, and the Intendment of the 
Releaſe is no more; and it is ſo read to me, being an illiterate Man; but in Truth it 
is a general Releaſe; in this Caſe it is good for ſo much as it is intended and was de- 
clared, and void for the Reſt. 11 Co, 28. Fitz, Feoffments and Faits 57. 47 E. 3.3. 
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If the Condition of an Obligation be altered by Raſure, c. the Obligation allo is 
thereby become void, becauſe the Condition and Obligation are one Deed ; bur if the 
Raſure, Ec. be in the Defeaſance of an Obligation, this will not make the Obligation 
void. Dyer 27. : 

If a Deed contains divers diſtinct and abſolute Covenants; and any of theſe Co- 
venants be altered by Addition, Interlineation, Raſure, or the like; by this Means 
the whole Deed, and not that Part only, is become void. 14H. 8. 25, 26. 11 Co. 28. 

If there be divers Grantors, Obligors, Cc. named in a Deed, and one of them only 
ſeals the Deed; this is a good Deed as againſt him that ſeals it, and void as to all the 
Reſt that do not ſeal it. 

And if ſeveral enter into Covenants by a Deed ſeverally, and the Seal- of one of 
them is broken from the Deed ; in this Caſe the Deed is good till as to all the Reſt, 
but void as to him. But if an Obligation, or the Covenants of a Deed, be joint and 
not ſeveral, or joint and ſeveral, and the Seal of one of the Obligors or Covenantors 
is broken, or the Obligation or Covenants be altered by Raſure, or the like, thereby 
the whole Deed is become void. 5 Co. 23. 11 Co. 28. 3 H. J. 5. 

By a Power of Revocation or a Condition a Deed may be made void in Part, and 
continue in Force for another Part; and therefore it ſeems in the uſual Caſe where a 
Deed is made upon Condition that if ſuch a Thing be or be not done, that the Deed 
ſhall be void, or that theſe Preſents ſhall be void ; that in theſe Caſes the whole Deed 
and all the Covenants therein contained are void: But if the Frame of the Condi- 
tion be, that upon ſuch a Thing to be or not to be done, it ſhall be lawful for the 
Feoffor, Leſſor, Ec. to re-enter, or that the Demiſe ſhall be void without more 
Words; in theſe Caſes the Eſtate only, and thoſe Covenants that are incident there- 
unto, as for quiet enjoying, and the like, and the Deed as to that Part only, is void; 
and for other Covenants that are collateral, and have no Dependance upon the 
Eſtate, that the Deed remains in Force, and is good ſtill; for a Man may grant two 
Acres upon Condition to re-enter upon one of them. If it be intended that the whole 
; Deed ſhall be void, the beſt way is to uſe theſe Words, Then theſe Preſents and every 

Thing therein contained ſhall be utterly void. 1 Co. 173. Dyer 127. 

A Feoffment may be good againſt ſome Perſons and void againſt others, but cannot 
ceaſe and revive, and be good and void at ſeveral Times, as a Leaſe for Years, or a 
Grant of Rent, Sc. ma 
Leaſe for Years may ceaſe and revive again; as if Tenant in Tail makes a Leaſe for 
Years, rendring 20 s. Rent, and after takes a Wife and dies without Ifſue, and he in 
Reverſion or Remainder endows his Wife (as he may); in this Caſe the Leaſe as 
againſt the Woman is revived, altho' it be void as to him in Reverſion or Remainder. 

So if Tenant in Tail makes a Leaſe for Years, and dies without Iſſue, his Wife 
enſeint with a Son, and he in Reverſion enters, and after the Sen (being Heir to the 
Intail) is born; in this Caſe the Leaſe which was before avoided by him in Rever- 
ſion, if it be ſuch a Leaſe as is warranted by the Statute, it is good againſt the Iſſue 
in Tail, and therefore is revived again. So if Tenant in Fee-ſimple takes a Wife, 
and then makes a Leaſe for Years and dies, and the Wife is endowed, ſhe ſhall avoid 
the Leaſe for her Eſtate, but after her Death the Leaſe will be in Force again. But 
if the Patron grants the next Avoidance, and after the Parſon, Patron and Ordinary, 
before the Statutes, had made a Leaſe of the Glebe for Years, and after the Parſon 
had died, and the Grantee of the next Avoidance had preſented a Clerk to the 
Church, who had been admitted, inſtituted and inducted, and had died within the 
Term, and the Patron had preſented a new Clerk to the Church, who had been ad- 
mitted, inſtituted and inducted ; in this Caſe the Leaſe had not revived again, no 
more than if a Feme Covert levies a Fine alone, and the Husband enters and avoids 
the Fine, the Eſtate ſhall revive againſt the Wife after his Death, for it is avoided as 
to her alſo as well as to the Husband by his Entry. Co. Lit. 46. 7 Cv. 8. 
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SECT. XE 
tn what Caſes a Man may avoid his own Grant, &c. or not, and at what Tine, 


F one Man grants to another an Office of Charge only, to which there is no Benefit 

or Fee incident ; in this Caſe he may avoid and determine his own Grant at his 
Pleaſure without any Cauſe given. But if there be any Fee or Profit incident to the 
Office, then he may not avoid the Grant of it, or put out the Officer without ſome 
Cauſe of Forfeiture ; and if he does, the Grantee may have an Aſſiſe. And yet in 
this Caſe alſo he may put him out of the Office, altho' he may not deprive him of 
the Fee or Profit incident thereunto. Bro. Grant 103. 

If one makes a Leaſe for Years of his Land rendring Rent, and after grants the 
Rent to J. S. and the Termor attorns, and after the Leſſor accepts of a Surrender of 


ſame ſhall continue ſtill. Bro. Grant 128. 

If a Diſſeiſor grants a Rent, Common, or other Profit apprender out of the 
Land, and after the Diſſeiſee enters and infeoffs him of the Land; in this Caſe the 
Rent is avoided, and the Common is gone. But if the Diſſeiſee releaſes the Diſſeiſor, 
in this Caſe he ſhall not avoid his own Grant. Lit. F. 477. 

An Infant, and others diſabled, may impeach and avoid their own Grants in divers 
Caſes; which ſee before in Grants. 

Where a Feoffment, Gift, Grant or Leaſe, is voidable in ſome Caſes, it may be 
avoided by the Party himſelf that made it, and not by others altho' they be Privies ; 
as Heirs, Executors or Adminiſtrators; and in ſome Caſes it is voidable by others, 
and not by the Party bimſelf and by others. And in ſome Caſes it is avoidable only 
at ſome Times, and in ſome Caſes it is avoidable at all Times: As for Example, An 
Infant if he grants by Fine muſt avoid it during his Minority, if he lives to be of full 
Age, otherwiſe he himſelf or any other ſhall never avoid it. But if he grants by 
Deed, this may be avoided at any Time by himſelf, his Heirs, Executors or Admini- 
ſtrators, or his Guardian in his Right, as the Caſe is. But a Lord by Eſcheat cannot 
avoid a voidable Eſtate made by his Tenant, being an Infant. And if a Woman Covert 
does any ſuch Act by Deed, it may be avoided by her Husband during the Cover- 
ture, or her Heirs, Ec. that are Privies after her Death. And if a Man De non ſane 
memorie does any ſuch Act, it may not be avoided by himſelf that is the Party deny. 
ing it, but it may be avoided by his Heirs, Ec. that are Privies. And if Tenant in 
Tail makes a voidable Leaſe not warranted by the Statute, he may not avoid it him- 
elf, but his Iſſue may. And if a Corporation Spiritual, Sole or Aggregate, make 
Leaſes not warranted by the Statutes, they may not avoid it themſelves, but their 
Succeſſors after their Death, Tranſlation, or other Remotion, may avoid it; or if 
a Biſhop makes ſuch a voidable Leaſe, the King when the Biſhoprick doth come into 


his Hands, may avoid it. Co. Lit. 78, 45. 7 Co. 8. Dyer 331, 239. 


| SECT. XII. 
Il here Defects and Miſtakes in Deeds may be ſupplied and amended, or nt 


A Defect in a voluntary Conveyance generally, ſhall not be ſupplied in Chancery; 
but if a Man voluntarily makes a Settlement as a Proviſion for his Children, 
and for their Maintenance, ſuch a voluntary Conveyance ſhall be made good in 
Equity. 1 Vern. 40. | 

Defective Deeds, Conveyances, Securities, &c. have been made good in Equity in 
divers Caſes, for which ſee 2 Vern. & Mod. Ca. in Law & Fq. 63, 68, 152. Abr. Ct 
Eg. 23, 110. 

Fs having two Nephews, who were his Heirs at Law, by Conveyance executed in 
his Life-time, ſettled all the Lands to the Uſe of himſelf for Life, Remainder to his 
Iſſue, if he ſhould happen to have any, Remainder to his Nephews; but in the 
Enumeration of the Particulars of the Lands a Miſtake was made, but the Convey- 
ance being merely voluntary, the Court refuſed to amend it, but left the Land to 


deſcend equally between them. 1 Vern. 37, 38. 
I Tie 


ch. 8. f. 1. Expoſition of Deeds and Wills, sz 


The reciting Part of a Deed is not a neceſſary Part either in Law or Equity; it Recitals, 
may be made uſe of to explain a Doubt of the Meaning of the Parties, but hath no 
Effect or Operation; and let a Deed be never ſo ill drawn, and the Miſtakes and 
Miſrecitals ever ſo many, yet if the Deeds were really executed by the Party, all 


this 1 be a ſufficient Ground in Equity to ſet aſide this Deed. 3 Chan. Ca. 
101, 118. : 
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CHAP. VIII. 
General Rules fo2 the Expoſition of Deeds and Mills. 


+ {$ * 3h © 
Of Deeds. 


N the Conſtruction of Deeds it muſt be conſidered, 

Firſt, How a Deed in the Groſs ſhall be taken and enure. © - Deeds in 

And Secondly, How it ſhall be taken and expounded in the ſeveral Parts and Pieces Grofs. 
of it. 

And as to the firſt theſe Rules are to be known : 

1. If ſeveral join in a Deed, and ſome are able to make ſuch a Deed, and ſome 
are not; this ſhall be ſaid to be the Deed of thoſe alone who are able. And fo 
e converſo, if a Deed be made to one that is uncapable, and to others that are 
capable; in this Cafe it ſhall enure only to him that is capable. Co. Lit. 302. Perk. 

. 66. | | 
; 2. It ſhall enure as much as may be according to the apparent Intent of the Parties. Intent of the 
Finch's Law 58. Parties. 

3. A Deed that is intended and made only to one Purpoſe may enure to another ; Purpoſe and 
for if it will not take Effect that way, it is intended it may take Effect another way. Effect intend- 
Vide Dyer 251. 2 Co.'35. Co. Lit. 49. | | GT" A 

Where a Conveyance will not take Effect the way it was intended, there rather 
than it ſhould have no Effect, it ſhall paſs by another way than what the Parties de- 
ſigned. Lucas 35: | 34 | 

And ſhall never be void where the Words may be employed to ſome Intent. 

Plow. 160. b. 

4. When a Deed is made it ſhall enure as it may, and fo as it may have and take ga. 
the moſt and beſt Effect that may be according to Reaſon. Vide Ploc. 140, 59. 
Co. Lit. 302. 

In Conveyances we are to Reſpect two Things, the Form and Effect of them; and 
in all Caſes where the Form and Effect cannot ſtand together, the Form ſhall be re- 
jetted, and the Effect ſhall ſtand. 2 Lean. Caſe 25. p. 17. 

5. When a Deed may enure to divers Purpoſes, he to whom the Deed is made Elegien 
ſhall have Election which way to take it, and he may take it that way as ſhall be |; 
moſt for his Advantage. C. Lit. 301. Dyer 251. 

6. The Words of an Indenture are the Words of both Parties. Cro. Fac. 398. pl 4. Words. 
Lucas 47, 48. Tho' they are ſpoken as the Words of one Party, yet they are not 
his Words only, for he has the Conſent of the other Party to every one of theſe 
Words. Plow. 134. | 

But not fo in a Deed Poll, for they are only the Words of the Grantor, and ſhall 
be taken moſt ſtrongly againſt him. 1 Plow. 134. a. 2 Rol. Abr. 65. Co. Lit. 146. 

Lucas 47. | | | 

7. If one has divers Eſtates in Land, and he makes any Charge or Grant upon or Charge out of 
out of it; this ſhall iſſue out of all his Eftates. And if one has a Poſſeſſion and an Eſtates. 
antient Right, and grants a Rent-charge out of the Land, or makes a Leaſe of the 
Land; this ſhall iſſue out of both the Eſtates, and it ſhall enure fram him having 


ſeveral 


Ability of 
Perſons. 
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ſeveral Eſtates, as it ſhall enure from ſeveral Perſons having the ſame Eſtates. Quan 
duo jura concurrant in una perſona equum eſt acſi * in diverſis. Vide Perk. 5. 592, 
Rent-charge 8. If one that has a Rent-charge out of a Manor by Grant, reciting his Grant, 
enures by Ex- grants the ſame Rent to a Leſſee for Life of the Manor out of which the Rent iſſues; 
tinguiſhment to have and receive to him and his Heirs, and ſurrenders to him the Deed; this ſhall 
or Galt. not enure to extinguiſh the Rent but by way of Grant, of which the Heir of the 
Leſſee for Life may take Advantage, if he does not by — away the Rent, 
purchaſing the Reverſion of the Manor, or making a Feoffment of the Manor, and 
thereby committing a Forfeiture, or by ſome ſuch like Means prejudice himſelf; for 
. by theſe Means the Rent will be extinct and determined. | 
' Office of tbe 9. It hath been held, that the Conſtruction of Deeds is the Office of the Court, 
Court. and that the Contents are not to be proved by Witneſſes, but only the Fact touching 
the Execution. 3 Ch. Rep. 94. 
Deeds in ſe- Fecojzdly, For the Conſtruction in the ſeveral Parts there are ſome Rules in 
veral Parts. general: | | | 
Minds of Par- : That the Conſtruction be favourable, and as near the Minds of the Parties as 
ties. ble. 
Reaſonable 9 That it be reaſonable and according to indifferent and reaſonable Underſtanding 
Words. 3. Too much Regard is not to be had to the Nature and proper Diſtinction, Sig 
nification and Acceptance of Words and Sentences, to prevent the ſimple Intentions 
of the Parties. | 
Parts to be 4 That one Part of the Deed be conſtrued by and help to expound the other, 
compared. and the Parts are preſumed to agree with one another. 
5. That the Conſtruction be ſuch as the whole Deed and every Part of it may 
take Effect to the Purpoſe as much as may be for which it was made. 
Advantage 6, All the Words in the Deed are to be taken moſt ſtrongly againſt him who 
of Grantee. ſpeaks them, and in moſt Advantage to the other Party. 
Rejeclion of a », If there be two Clauſes in a Deed repugnant one to another, the latter ſhall be 


_ rejected, but on the contrary in Wills. 


Generally 8. That that which is generally ſpoken be generally underſtood, unleſs it be quali- 
ſpoken, ſo fied by ſome ſpecial ſubſequent Words. 
underſtood. 
Words with 9. That if Words admit of a double Intendment, and the one is with Law and the 
the Law not other againſt it, it is to be taken in that Senſe which is agreeable to Law. Co. Lit. 
againſt it. 42. 4. b. 
10. Whereſoever you once uſe the Words for your Purpoſe, you ſhall not uſe it 
for another Conſtruction. Lit. Rep. 28, 281. | 
11. That Things doubtfully ſet down be applied to him to whom they are pro- 
perly belonging. . 
12. That ſuch Conſtructions be made of the Abbreviations as the Deed may not 
loſe its Force. | 9 85 
For more concerning the Expoſition of Deeds, ſee the ſixth Chapter, under the Name of 
each reſpect ive Deed ; and Chapter five, concerning each Part of a Deed. 


'# 7 «>, a 
General Rules for the Expoſition of Wills. 


Intent of Te- 1. 5 8 HEY muſt have a favourable Interpretation, and as near to the Mind and In- 
ſtator. tent of the Teſtator as may be, ſo that it be not repugnant to Law ; as if 
| Lands are deviſed to one and his Heirs Female, they ſhall take by ſuch Deviſe. By 
whatever Words Lands will paſs in a Deed, they will paſs by the ſame Words in a 
ayes fp the ſame Words that will make a Condition in a Deed will make the ſame 
in a Will. | | | 
2. A Teſtator being inops conſilii, there ought to be a Conſtruction made of h 
Words to anſwer his Intent as near as may be, appearing in other Parts of his Will 
Latch 35, 96, 42. T. Raym. 456. And not by any Averment. Latch 35, 36. 
3. The Words in a Will which diſinherit an Heir muſt have an apparent Intent, 
and not be ambiguous and doubtful. Cry. Car. 269. Lucas 520. 
4. The Law favours the Intent of the Deviſor, and will not ſuffer his Will to be 
void, if by any reaſonable Conſtruction it can be made good, 2 Will. 282. if 
5 5 
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5. If the Intent be not apparent out of the Words, then it muſt be expounded by 
the Common Law. Latch 39, 40. 
6. The Intent is to be conſtrued by the Words of the Will, and not by any 
Thing dehors. Latch 42. | 


J. When any Chattels real or perſonal are given to an Executor by a Will, the EleQiog; 
Executor has an Election given him by Law to have or take them in the Right of 
Legatee, or as Executor. | 

8. The Ordinary cannot refuſe a Probate to an Executor, becauſe he is an ab- Probate. 
ſconding Perſon, for the Teſtator has truſted him, nor can he inſiſt on Security, for | 
he has a Temporal Right, which he cannot ſue for before Probate. 1 Salk. 299. 

9. When a Deviſe of Goods or Chattels is well made, the Aſſent of the Executor Afent of Exe 
is neceſſary to the Perfection thereof, for till then the Legatee may not meddle with cutor. 
the Thing deviſed, but the Agreement of the Executor or Adminiſtrator is not 
neceſſary in a Deviſe of Land, and if there be many Executors, the Aſſent of any 
one is ſufficient, 

10. A Perſon that may make a Teſtament, or deviſe his Goods and Chattels, may Making as 
make an Executor; and any Perſon that may be a Deviſee or Legatee may be an EX: 
Executor: But if an Infant be made an Executor, he cannot meddle with the Ad- 
miniſtration of the Goods till he be ſeventeen Vears of Age. 

11. A Perſon Non compos cannot be an Executor nor Adminiſtrator ; an Admini- 
ſtrator becomes Bankrupt, Adminiſtration may be revoked ; but Adminiſtration ſhall 
not be granted tho? the Executor becomes Bankrupt. 1 &ajk. 36 & 39. 

12. In Wills the Judges ought to know the Intent of the Parties by certain and Wordz, 
ſenſible Words, agreeable and conſonant to the Rules of Law. 1 Co. 35. a. 

13. The Words in a Will ought to have a favourable Conſtruttion, becauſe made 
ſometimes in extremis, inops conſilii, and ſhall be ſo marſhalled to make it good, that 
thoſe Words which are laſt ſhall be put firſt, 2 Plow. $40. b. 541. a. 546. a. 


14. An expreſs Deviſe ſhall not be altered by doubtful Words. Hob. 65. Cro. 
Car. 51, 52. N : 2 
15. Expreſs Words in a Condition in a Will may amount to no more than a Limi- 


tation. Aſod. Rep. 86. 1 Vent. 200. 1 Brownl. 65, 1 Rol. Abr. 412. Cro. Eliz. 204. 
Owen 112. 2 Mod. 7. 1 Lut. 809. 3 Mod. 32. 


For more concerning the Expoſition of Wills, ſee before Chap. 6. F. 23. Of Mills and 
Teſtaments, 
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Abatoz. 


ö Batement, what. Page 118 
| Who is an Abator. 4 
An Abator is lawful Owner again 


all Men but the right Heir 4 
In what Time an Abator may be ſued. 4 


Difference between Diſſeiſin and Abatement. 
1 n 1 11 8 
118 


Eſtate deveſted by Abatement. 
Ability. 


Ability to purchaſe or Grant. 


See Alien. 
Artificers. 
Attainder. 
Baron and Feme. 
Baſtard. 
Coꝛzpozations. | | 
Deaf and dumb Perſons. 
Eccleſiaſtical Perſons. 
Feme Covert, 
Felony. | 
Felo de ſe, 
Ideots. 
Inkants. 
Lunatics. 
Outlaws. 
apiſts. 
5 Ueen. 
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of acquiring Real Eſtates. 


Acquiſition. 5 
Page 1 to 125 


See Conveyance, 
Deſcent. 
Elcheat. | 
Foxfeitures and Loſſes in Civil 
Paschen 
urchaſe. 


The different Ways of acquiring or conveying 
Perſonal Eſtates in particular. 125 
Of acquiring or conveying Perſonal Eſtates by 

Act in Law, by Act of the Party, or by a 


mixed Act. 125 
The Acquiſition of Property by Act in Law. 

4 u 25 125 
— By Succeſſion. I25 
— By Devolution. 125 
— By Prerogative. 125 
— By Cuſtom. 126 
— By Judgment. 126. 
—— By Sale in a Market overt. 126 


The Acquiſition of Property by Act of the 


Party. 126 
— By Grant. 126 
— By Contract. 126 
— By Aſſignment. 126 
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The Acquiſition of Property by a mixed Act, therein how, to whom, and of what Diſtri. 
partly by Act of Law, and partly by Act of bution is to be made. Page 159 
the Party. Page 126 | Diſtribution how to be made. 159 
Of acquiring or conveying Perſonal Eſtates by Of bringing into Hotchpot according to the 
Gift. 126 Statute of Diſtribution, where Proviſion has 
— By Sale. 129 already been made for ſome of the Children. 
— By Marriage. . 135 4 160 
— By Executorſhip. 136 Pſtates pur auter vie. 163 
— By Adminiſtration and Diſtribution. 155 Eſtates in London and the Province of Tork. 163 
— By Legacy. 163 | Of the Adminiſtrator's accounting. 163 
— By Judgment and Execution. 171 | Where Adminiſtraroyy, ſhall have an we * - 
— Zy Cuſtom. 171 þ Covenant. 
— By Means of rorfeitute and Loſſes in Where Adminiſtrapors are bound by the Va 
Civil Caſes. 192] nant of the Inteſtate- 411, 412 
—— By Means of Forfeitures and Loſſes in 
Criminal Caſcs. 175 Agreements. 
See Adminiſtratoꝛs. | What ſhall be ſaid an Agreement, and what 
Cuſtom. Agreement amounts to a Covenant. 380 
Diſtributian. Where Agreement has a, mutual Remedy. 380 
recutos, Where a — amounts to an Agreement. 
ecution. P 381 
Foxfeitures and Lofſes * Civil Agreement of the Leſſee, and Covenant of = 
Caſes. Leſſor. 381 
Foxfeitures and Lofſes in Crimt- Agreement of him tp whom a Deed is made 
- nat 8 E how neeeſſary. vo 494 
Gikt. | Of the Agreement of a Sirrendans to the Sur- 
Judgment. render. 812 
Legacies. 
— . Aliens. 
| Whether _—_— taking by Deſcent. 45, 46 
niſtra 1 4 — Zy Purchaſe | 50, 191 
ann tion and Adminiſtrators Perſons naturalized or made r in- 
Of acquiring Eſtates, Cc. by Adminiftration and | capable to take Grants, 60 
and Diſtribution. 155 | An Alien may be an Executor. 137 
Adminiſtration what, and who is an Admini- | Whether an Alien may make a Feoffinent. 534 
ſtrator. 155, 853 | Of a Recoxery ſuffered by an Alien. 661 
Kinds. of Adminiſtrators. 853 [Of a Grant by an Alien. 717 
By whom Adminiſtration may be granted. 155 | Whether an Alien may be a Gramee. 719 
Power given to the Ordinary by Naa 31 E. 1. | —- May make a Will. 856 
155 
How the Law was before the Statute. 155 Amendments. 
What Alterations: that — 4 5 made. 156 6 | 
To whom Adminiſtration may be granted. 257 | Of amending Errors in a Common Recovery. 
Letters ad coltigoudum bong deut. 157 ; 673 
Adminiftration de boni non, c: 11 
Adminiſtration cum teſtamento annexo. 157 Antient Demeſne. 
Adminiſtrations. durante minors ætate. 157 
The Power of an Adminiſtrator durante minori Of a Recovery ſuffered of Lands held in An- 
hate. Rin 157+| dient Demeſne, 663 
As to bringing Actions. | 157 
Selling the Goods. 157 . Ippzontices.. 
Granting Leaſes. = 
Adminiſtration durante abſentia . regnm. | Covenants concerning Apprentices, 484 
156 Action by an Apprentice. 4% 
Adminiſtration pendzute lite. 158 Covenant againſt an Apprentice, and thoſe 
Where Adminitracion does not ceaſe. 158 | bound with him. -.- off 
'Fhe Intereſt of an Adminiſtrator-in the Goods, Againſt Executors of the Maſter, 456 
63c. of the Inteſtate. 158 
'Fhe Power of an Adminiſtrator. 158 
The Office and any of an Adminiſtrator ; and Artificers- 
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| Artificers. 
Going beyond Sea incapable of taking by Pur- 


Of Forfeiture in Caſe of a Felo de ſe. Page 123 
Of Forfeiture by Attainder of Manſlaughter. 


12 
Of Attainder by Outlawry, E 12 
chaſe. | Page 60 Of a Þ * ry, Oc. 
Exerciſing or teaching their Trades in Forei : — 8 124 
p Parts, inc urs a =. Yon of Lands, Ec. = A Perſon attainted may not make an — 
annot be an Executor. 137 | But ma | | 
| | y be an Executor. 137 
Not 1 . 165 | Whether he may give, grant, Ec. 190 
Allets. Whether an attainted Perfon may make a Feoffs 
8 ment. 334 
What · mall be Aſſets. 147 | Of a Recovery ſuffered by one attainted. 661 
| Of a Grant by a Perſon attainted. 117 
Aſſignee. — 'To a Perſon attainred. 920 
Whether a Felon may make a Will, $56 
Where an Aſſignee ſhall be intitled to an Action 
of Covenant. 408, 409 4 
Where the Afſfignee ſhall be liable to an Action Attoznex 
of Covenant. 411, 412, 413, 414, 415 Who may be an Attorney to make Livery of 
How far an Aſſignee is chargeable with Rent, | Seiſin, 3565 
8. ts Attoznment, 
Aſſignment, Of Attornment. 734 
Attornment what. 
r I = * gy by a — The Kinds of Attornment. 154 
Covenant that the Leſſee ſhall not aſſign. 466 The Effect of Attornment. 734 


Aſſignment what, the Aſſignor and Aſfignee 
who. 784 
Things requiſite in an Aſſignment, 784 
Of what an Aſſignment may be made or not. 784 
How far a Grantor or Grantee, Leſſee or his 
Aſſigns, are chargeable before or after an Aſ- 
ſignment made, with the Rent, &c. 786 


Attainder. 


Whether any may be Heir to a Man convicted 
of Treaſon or Felony. 46 
How far a Perſon convicted of Treaſon or Fe- 
lony may purchaſe. 30 
Lands of Perſons attainted of Treaſon or Fe- 
lony ſhall eſcheat. 59, 82, 83, 
Of feiſing Goods and Chattels of Felons. 84 
Of Forfeiture by Attainder of High Treaſon. 


11 

When the King ſhall be veſted of the Lands, 
&c. forfeited. I19 

Of Forfeiture: by Attainder of Miſpriſion of 
Treaſon. 120 


QF Forfeiture by Attainder of Petit Treaſon or 
Felony. 120 


Standing mute. 120 
Challenging Jurors. I20 
How the Forfeiture differs from High Treaſon. 
| 120 

Of Gavelkind Lands. [See Gavelkind.] 120 
When the Lands ſhall be veſted in the King. 
122 

Of ſeizing Goods before Conviction. 122 
eiture at the King's Will upon Statute. 


In what Caſes the Attornments of Tenants is 
neceſſary or not, and void or not. 734 
By whom an Attornment may and muſt be made 
or not. 735 
To whom an Attornment may and muſt be 
made or not. 736 
At what Time an Attornment muſt be made. 
| 736 

How to make an Attornment, and what ſhall 
be ſaid a good Attornment or not. 736 


Attornment for Part of the Grant good for the 
whole, 


737 
Attornment to one good to others. 737 
Attornment by one good for others. 737 


Who ſhall be compelled to attorn or not, and 
when. 737 


How an Attornment ſhall enure and be * 
73 
How an Attornment ſhall relate. 1538 
9 | Of Attornment upon a Fine. 636 


Whether Attornment is neceſſary in a Bargain 
and Sale of Land. 708 


Averment. 


Of Averment of Uſes, or the Proof of Uſes 
by Witneſſes. 694 


Urchaſe from a Bankrupt not to be im- 


peached unleſs a Commiſſion ſued out with- 
in five Years, G. 62 


122 


Eſtate 
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Eſtate deveſted by "ALY Page 101 


Who may be a Bankrupt, and what Acts make | 


a Bankrupt. 101 
How Lands, Tenements and Hereditaments 
may be forfeited and loſt by Bankruptcy. 104 
Sale of Bankrupts Lands, c. | 104 
Copyhcld Eſtate. 104 
Commiſſioners to account to the Bankrupt. 105 
Sale of Goods, Chattels and Debts, Sc. 105 
Lands or Goods purchaſed, deſcending or 
coming to a Bankrupt after Bankruptcy, and 


before Debts paid. 1105 
Lands conveyed before Bankruptcy. 106 
Lands conveyed to others, or Debts transferred 


in other Mens Names. | 106 
Of Debts due to the Bankrupt. 106 
How the Bankrupt's Lands and Goods ſhall be 


divided notwithſtanding Judgment, Sc. 106 


Of inrolling a Bargain and Sale of Land in the 
Courts at Hefminſter, or before the Cos 


Rotulorum, Oc. 7508 
What is to be paid for Inrolment. 709 
Where the Inrolment is to be kept for Inſpec- 
tion. 709 


How to inrol Deeds in the King's Bench. 709 


Of inrolling Bargains and Sales in Lancaſhire, 


Cheſhire and Durbam, 710 
— In Yorkſhire. 1510 
What Deed ſhall enure as, and be deemed a 

Bargain and Sale, or not. 710 
How a Bargain and Sale ſhall be taken 711 
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— Of Goods, T1 *: 
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Sale of Lands intailed. 107 
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70 
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not. 706 
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be made. 506 
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Land may be made. 706 
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and Sale of Land. 709 
Whether Livery or Attornment is neceſſary to 
a Bargain and Sale of Land. | 708 
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How and to what Purpoſes a Deed of Bargain 
and Sale of Lands, and the Inrolment there. 


upon, ſhall relate. Page 711 
Baron and Feme. 
Where by Marriage the Perſonal Eſtate of the 
Feme is veſted in the Husband. 135 
Grants, Ec. by both Husband and Wife to 
others. 179 
Or one of them to others. 181 
The Husband alone. 182 
The Wife or other Woman alone. 185 


By Husband and Wife to one another. 187 
Where the Husband and Wife, or the Survivor 
of them, ſhall be intitled to an Action of 
Covenant. 410 
Where the Husband ſhall have Covenant in the 
Right of the Wife. 409 
Where the Husband and Wife are bound by a 


Covenant. 414 
Of a Feoffment made by Baron and Feme. 5x5 
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By Sentence of a Court. 644 
Where Equity will not make good a Fine, nor 


ſupply any Defect in the levying it. 644 


Fozcible Entry and Detainer. 


What it is. 6 16 
Remedy given by divers Statutes. 16, 17 


Foxfeitures and Loſſes in Civil Caſes, 
Of acquiring Real Eſtates by Means of Forfei- 


tures and Loſſes in Civil Caſes. 85 
Of Forfeitures and Loſſes of Real Eſtates in 
general. | Wet 85 
Forfeiture what. 85 


Of Forfeitures by the Alienation of a particular 
Tenant, by claiming a greater Eſtate than he 
ought, or by affirming a Reverfion or Re- 
mainder to be in a Stranger. | 85 

Of the Nature of the Thing forfeited, whether 
in Pais or by Record. 1 4 

In Pais. 

By Matter of Record. 

By Alienation, 

Deveſting. | 

Not deveſting. ; 
By Claim. 

Expreſs. 

Implied. 

By affirming the Reverſion or Remainder 
to be in a Stranger. 86 
Actively. | 
Paſſively. | 

What is a Forfeiture by Matter of Record. 
Of a Leaſe. | 

Of what Eſtate ſuch Forfeitures may be. 69 

What Perſons may commit ſuch Forfeitures. 90 

By what Alienation ſuch Forfeiture may be. 91 
In Reſpect of the Perſon to whom it is made. 
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Who in Reſpect of the Eſtate may diſpenſe 
therewith. 
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What Act ſhall be a Diſpenſation of it. 2 32 
What ſhall excuſe ſuch Forfeitures. 93 
Of Entry for a Forfeiture. 93 
On whom made. 93 


At what Time. 4 
What Perſon ſhall take Advantage of a Forfei. 
ture. | 94 
By Alienation, Mortmain. 
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By Non- performance of a Condition, 98 
By Waſte. 98 
By Bankruptcy. 101 
By Diſſeiſin. 110 
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of acquiring the Property in Perſonal Eſtates 
by Means of Forfeitures and Loſſes in Civil 
Caſes. 5 172 
By Sale in a Market-overt and Bankruptcy. 192 
By the King's Prerogative, or by his Grant or 


by Preſcription. 172 
Of Treaſure trove, - 172 
Of Waifs. 172 
To whom forfeited, 173 
Reſtitution in what Caſes made. 173 
Why the Forfeiture is. 173 
Who may ſeiſe Waifs. 173 
Of Strays. 17531 
Proclamation thereof. 173 
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Of the Owners claiming and ſeizing the 


Cattle. 173 
Eſtrays how to be uſed. 173 
Of Wrecks. | 174 
_ » What is not a Wreck. 174 
To whom a Wreck belongs. 174 
Of Deodands. it | 174 
Original of Deodands. 175 

Acquiſition of Property by Means thereof. 
175 

To whom Deodands are forfeited. 175 
What Things are Deodands. 175 
When the Forfeiture accrues. 175 
Diſtribution thereof. 175 


Where levying a Fine makes a Forfeiture, and 
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Of Forfeiture by Leſſees. 752 


Foxfeitures and Loſſeg in Criminal Caſes, 
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Forfeiture in High Treaſon. | 119 
When the King ſhall be veſted of the Lands, 
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119 
In Miſpriſion of Treaſon. 120 
In Petit Treaſon and Felony. 120 
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Challenging Jurors. 120 


How the Forfeitures differ from High Treaſon. 
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kind Lands of the Brother executed for Fe- 

lony. 121 
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Petit Treaſon. 121 
Cuſtom of Gavelkind as to Piracy. 121 
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Naß 122 
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Felony by Statute. 
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In Manſlaughter. 
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| | | 124 
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By Artificers for exerciſing or teaching their 
Trades in NR Parts. We 125 
Of acquiring the Property in Perſonal Eſtates 
by Means of Forfeitures and - Loſſes in Cri- 

minal Caſes. | 175 
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Of forged Deeds and Wills. 
Fraud. | 

Where a Fine ſhall be avoided for Fraud. 64r 


Of fraudulent Deeds and Wills. 868 
Of Deeds made or concealed by Fraud. 869 
To deceive Purchaſers. | 869 
To defraud Creditors, 871 
Of fraudulent Wills. 876 
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Whether the Brother ſhall inherit the Gavel- 
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lony. | I21 
Where the Dower is forfeitable. t 121 
Whether the Cuſtom of Gavelkind extends to 
Petit Treaſon. 121 
Cuſtom of Gavelkind as to Piracy. 121 
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Felonies by Statute. 122 
Gifts. | 
of acquiring or conveying Perſonal Eſtates 
by Gift. 126 
Gift what. 126 
Gift how made. 126 
Of Deeds of Gift. | 113, 
Gꝛants. 
Grant what, and Grantor and Grantee who. | 
714 
Kinds of Grants. 715 
What Grants muſt (or may not) be by Writing. 
715 


Things neceſſary to every good Grant. 71 


Who may be a Grantor. n+. wal: 
Of naming the Grantor. 518 
Who may be a Grantee. 719 
Of naming the Grantee. 720, 
Of the Power of the Grantees, where the Grant 
is for the Benefit of en ; nl "21 
Of the Things granted. 921 
Of the Eſtate, Property and Poſſeſſion of the 
Grantor. 7 5 
Far Words of a ones t _ 5727 
Of naming and deſcribing the Thin ted, 
and therein of Blaion * gran, 
Of the Commencement and Limitation of the 
Eſtate granted. 731 
In the Commencement of the Eſtate granted. 
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In the Limitation of the Eſtate on the Habon- 
dum of the Grant, 732 
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Deed. 732 


Of ſeveral Grants of the fame Thing. 732 
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733 
What ſhall be ſaid a good Grant in the Nature 


of a Releaſe or Diſcharge, or not. 133 


Of void Grants. 733 
How Grants ſhall be conſtrued. 133 
Of Attornments. 734 
Attornment what. 34 
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The Effect of Attornment. 734 
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By whom an Attornment may and muſt be 
made, or not. Page 735 
To whom an Attornment may and muſt be 

made, or not. 736 
At what Time an Attornment muſt be made. 

736 

How to make an Attoramaie, and what alt 
be ſaid a good Attornment, or not. 736 
Who ſhall be compelled to attorn, or not. 737 
How an Attornment ſhall enure and be taken, 


738 

How an Attornment ſhall relate. 738 
Where a Grant made by Tenant for Life or 
Years ſhall be deemed a Surrender. 813 
Where it is made to him in Reverſion or Re- 
mainder. 813 
When it is made to bim and a Stranger. 814 
When it is done both with the Tenant and 


him in Reverſion or Remainder. 814 
When a Grant, Oc. is made of the ſame Land, 
or a Thing out of the ſame Land. $14 
Þabendum. 
HE Habendum in a Deed what. 263 
The Office of the Habendum. 264 


What the Habendum ſhould contain, where 
placed in the Deed, and by what Words ex- 
preſſed. 264 
How the Habendum ſhall be l and how 
different Eſtates are limited according to the 


Words of the Habendum. 265 
Limitation of different Eſtates to different Per- 
ſons. 272 


Where the Habendum is. ropugnent and void, 
and where not, but ſhall control, divide or 


expound the Premiſſes. 273 

| ÞHeir-Looms, 
Heir-Looms what, and who ſhall "FR them, 
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1 periot. 
Heriot what. | 17¹ 
Heriot-Service. | ; 171 
Heriot-Cuſtomn. 1 
Hotchpot. 


Of bringing into Hotchpot according to the 
Statute of Diſtribution, and of Diſtribution 
where Proviſion has already been made for 
ſome of the Children of the Inteſtate. 160 


Iveots. 
H E Capacity to purchaſe. 50 
Whether an Ideot can give or grant. 190 


Whether an Ideot can make a Feoffment. 517 


neceſſary or not, and void or not. 134 
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Of a Recovery ſuffered by an Ideot. Page 661 
Of a Grant by an Ideot. 518 
To an Ideot. 720 
Whether an Ideot is capable of making a Will. 


855 

Whether an Ideot may avoid his own Grant, 

Oc. 882 
Indenture. 

Indenture what. 520 


What Conveyances muſt be by Indenture, and 


Infants. 


An Infant has Capacity to purchaſe. 50 
An Infant in ventre 4 mere may be an Execu- 
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of Age. 137 
Grant, Ec. by an Infant. 18 
Where an Infant ſhall be bound by his Cove- 


nant, 7 415 
Whether an Infant can make a Feoffment. 534 
Of Livery of Seiſin by an Infant. 565 


Of a Fine by or to an Infant. 389, 590, 638 
Of a Recovery ſuffered by an Infant. 659 


By an Infant Truſtee. 659 
Whether an Infant may make a Grant. 718 
Whether he may take by Grant. 520 


Of a Leaſe by an Infant. 740 
Whether an Infant is capable of making a IT 
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Or Deviſe. 858 
In what Caſes an Infant may avoid bis own 
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Where a Deed may become void by N 
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Of inrolling Deeds of Bargain and Sale. 708 
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Cuſtos Rotulorum, c. 708 
What is paid for Inrolment. 509 
Where the Inrolment is to be kept for Inſpec- 

tion. 709 
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How and to what Purpoſe the Inrolment of a 
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not by Deed Poll. 522 


7 O; a Feoffment made by or to the King. 
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Jointenants. 
A Jointenant may leaſe his Moiety to com- 
mence after his own Death. Page 187 
Conveyance by a Jointenant. 191 
Of a Feoffment made by a Jointenant, 336 
Of a Fine levied by a Jointenant. 590 
Of a Leaſe by a Jointenant. 740 
Judgment and Execution. 
Of acquiring Goods, Sc. by Judgment and 
Execution. 171 
King. 
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Of a Recovery by Tenant in Tail of the King's 
Gift. 648 
Of a Recovery ſuffered by the King. 661 


Articles make an immediate Leaſe, though 
there is a Covenant therein that a Leaſe 

ſhall be made and executed. 401 

A Leaſe what, and Leſſor and Leſſee who. 139 
Kinds of Leaſes. 739 
Things neceſſarily required in every good Leaſe. 
| 739 

What is a good Leaſe for Life or Years with 
Reſpect to the Leſſor and Leſſee, and the 
Thing leaſed, and the Eſtate, Property or 
Poſſeſſion of the Leſſor, Ec. therein. 740 
By ſpecial Power or Proviſo to make Leaſes. 


741 
What Leaſes (or other Acts) may be made (or 
done) by a Tenant in Tail, and what Leaſes 
made by ſuch a Tenant ſhall be good to bind 


Intruders. 
A Fine levied by an Intruder upon the Thing 
is bad. 590 
Intruſion. ; 
What it is. 118 
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Leaſes. 
„ amounting to an immediate 
Leaſe. | 399 
Where a Proviſo makes not a Leaſe, but only 
a Covenant. 398 
What Words of Covenant or Agreement amount 
to a Grant, Leaſe, Ec. 400, 404 
Covenant to permit one to enjoy, Sc. is 
no Leaſe. 400 
Covenant and Grant that one ſhall enjoy 
the Lands, Sc. amount to a Leaſe. 400 
Mortgage and not a Leaſe. 400 
Agreement between Strangers not to a- 
mount to a Leaſe. 85 400 
Conceſſit makes a Leaſe. 400 


What Leaſes (or other Acts) may be made (or 
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ter the Death of the Tenant in Tail; and | 
how they ſhall bind. . Page 742 


done) by the Husband with the Lands he 


has in Fee-Simple or Fee-Tail, in the Right | 


of his Wife, or jointly with her ; and what 
Leaſes made by him of ſuch Lands are good 
or not, and how, + Sas. 
What Leaſes (or other Acts) Biſhops or other 
Spiritual or Eccleſiaſtical Perſons and Col- 
leges, -may make (or do) with the Lands 
they have in Right of their Churches or 
Houſes, Ec. and what Leaſes made by ſuch 
Perſons ſhall bind their Succeſſors and others, 
or not. 745 


and the Words whereby the ſame is ſet down; 
and what Words will make an Eſtate for Life 
or Years. - : 

Of two Leaſes at one Time of the ſame Thing. 


749 
Of the Commencement, Continuance and End 
of the Term or Eſtate. | 750 


CF Forfeitures by Leſſees. | 752 
Where a Leaſe for Life or Years ſhall be void 
ipſo facto by the Death of the Leſſor, or by 


other Means, or not, but voidable by Entry, 
Sc. and how. 752 
What ſhall be ſaid a good Leaſe at Will, or 
not. 753 
Of Repairs, c. by Leſſees. 753 
Of Waſte committed by Leſſees. 753 


Of Remedy by Recoverers in a Common Re- 


covery againſt Leſſees for Rents, Services, 
Waſte, Oc. 670 
Where a Leaſe or other Act made or done by 
the Tenant for Life or Years ſhall be deemed 

a Surrender, or not. 813 
Where it is made to him in Reverſion or 
Remainder. 813 

When it is done or made to him and a 
Stranger. 814 


When it is done both with the Tenant and 


him in Reverſion or Remainder. 814 


When made of the ſame Land, or a Thing 
out of the ſame Land, Se. 814 
Leaſe and Releaſe. 


A Conveyance by Leaſe and Releaſe what. 173 
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Sale for a Year. | | 774 
With Reſpect to the Conſideration. 74 
With Reſpect to the Eſtate and Poſſeſſion. 


| 774 
With Reſpect to Inrolment. 774 
Things requiſite to the Releaſe. © ons 


With Reſpect to the Conſideration. 775 
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With Reſpect to Recitals, the Uſes, Con- 
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Legacies. 
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Aſſent where neceſſary, or not. 165 
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At what Time Legacies are to be paid. 165 
In what Order Legacies are to be paid. 166 
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of the Legatee.  - 168 


Of ſuing for Legacies. | 171 

The Office and Duty of an Executor as to Le- 
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To make Livery of Seifin. 4% 
Of making Livery of Seiſin by Letter of A. 
torney. 4 560 
Where Livery is void on Account of the Letter 
of Attorney being bad. 569 
What Act or Thing is a Revocation of a Let- 


ter of Attorney to make Livery of Sciſin, 
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Limitations, 
The Nature of a Limitation. 281, 282 
Livery of Sellin. 
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554 
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563 
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by Letter of Attorney. 564 
Who may make Livery of Seiſin by Attorney. 


565 
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ſin. 565 
Livery to be by Deed. 566 
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DS 568 
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whole, or of more than the Authority ex- 


tends to, 569 
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Of a Feoffment made by or to a Lunatic. 534 
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Whether a Lunatic is capable of making a Will. 
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Whether a Lunatic may avoid his own Grant. 
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Patriage. 
O! acquiring or conveying Perſonal Eſtates 
by Marriage. 135 
Covenants concerning Marriages. 479 

Menaces. | 
of Deeds obtained by Menace. 71 I 
Moꝛtgages. 

Mortgage what. 587 
How a Mortgage is made. 788 
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the other. 792 
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demption. 792 
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demption. 792 
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Of re- conveying a Mortgage on Payment of 
the Money. | Page 196 
Of a Recovery ſuffered by a . Joc 


Mortgagee. 58 
Moꝛtmain. 


Of Forfeiture by Alienation in Mortmain. 96 
Mortmain, Derivation and Signification of the 
Word. 96 
What is a Mortmain. 96 
The Statutes: of Mortmain and their Expoſi- 
tions, and what Evaſions have been made out 
of them. 96 


Moꝛtuarp. 
Mortuary what, and when due. 172 


Name. 


HAT a good Name of Purchaſe. 51 

W Of the Name and Deſcription of the 
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Oc. 218 
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tee, or other Perſon, to whom a Contract 
may be made. 228 
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How a Feoffee ought to be named. 537 
By what Name a Thing may paſs by Feoft- 

ment. 538 
By what Names Cogniſors and Cogniſees may 

give and take in a Fine. 590 
By what Names Things muſt be expreſſed in 

Fines. 593 
Of naming the Places where the Things lie. 595 
Of naming a Grantor. 718 
Of naming a Grantee. "20 
Of naming Things deviſed. 861 
Miſtake or Error in naming the Thing. 861 
Incertainty in 1 the Thing. 861 
Of naming the Deviſee or Legatee. 862 
Of miſnaming the Deviſee. 863 
Of naming the Executor. 863 

Non claim. 
Where by Non- claim a Fine ſhall be a Bar. 629 
Notice. 


Where Notice is neceſſary before Performance 
or Breach of a Condition. 306, 311, 318, 339 

Where Notice is neceſſary, or not, for the Per- 
formance of a Covenant, 2 

Where Notice to repair muſt be given. 461 
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Papiſt not taking the Oaths, Cc. forfeit Lands, 
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be good, and how they ſhall be taken; and 
what Revocation by Virtue of ſuch Power 
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